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XiAW  BOOS  STORB. 


To  Membkrs  op  the  Bar. — The  attention  of  legal  gentle- 
men throughout  the  United  States  is  invited  to  our  stdbk  of 
Law  Books,  the  largest  in  the  country,  and  embracing  all  the 
Avorks  now  io  use;  American  and  English. 

Our  attention  being  confined  entirely  to  Law  Books,  we  are 
enabled  to  maintain  a  complete  assortment,  and  to  fill  orders 
vrithout  delay,  at  the  lowest  prices  and  with  the  latest  editions. 
Gentlemen  ordering  by  letter  may  rely  on  having  their  inter- 
ests strictly  observed,  and  books  charged  at  as  low  prices  as 
if  they  were  on  the  spot. 

Wc  ask  particular  attention  the  following,  viz.: — •' 

THE  ENGLISH  COMMON  LAW  REPORTS. 

Edited  by  the  Hon.  Thomas  Seroeant  and  Hon.  T.  M*Kean  Petit. 

Thirty-nine  volume*  of  the  Work  are  now  poblished,  containing  the  cases  decided  from 
1?1 3  to  1841,  in  the  following  named  Courts,  as  pablishcd  by  the  regular  Reportern,  forming 
&  pTirt  of  the  great  chain  of  authorities  referred  to  in  the  courts  of  Great  Britain  and  this 
c<'»uulry,  viz.  Cases  at  Nisi  Prius  and  in  Bans,  in  the  King*s  Bench,  Common  Pleas  and 
ExrHEQuu;  and  on  the  Circuits  and  in  the  Central  Criminal  Courts.  And  also  the  Cases 
IX  Ba«ruptct. 

Each  folome  of  the  reprint  contains  near  2000  English  pages,  and  the  publication  is  at 
prc^nt  two  volumes  a  year,  thus  furnishing  for  the  sum  of  ^,  accurate  and  authoritative 
Reports  of  the  Cases  decided  during  that  period  in  all  the  Courts  of  Law  as  named  above. 

Price  per  volume  $4  40  in  superior  binding;  i4  in  paper  covers.  Complete  sets  are  sold 
at  S3  50  per  volume,  bound. 

THE  ECCLESIASTICAL  REPORTS, 

Are  prepared  for  the  press  by  Edward  D.  Inoraham,  E^.,  of  the  Philadelphia  Bar.    They 
are  published  on  the  sumc  plan,  and  at  the  same  prices,  as  the  Common  Law  Reports. 

Six  volumes  of  this  work  are  published,  furnishing  a  series  of  decisions  in  the  Ecclesias- 
tical Courts  of  England  and  Scotland,  from  1790  to  1838. 

THE  BRITISH  CROWN  CASES  RESERVED. 

In  continuation  of  Leach*s  Crown  Cases,  and  extending  from  1796  to  1840. 
Three  volumes  now  published,  price  $3  50  per  volume,  bound. 

HARRISON'S  DIGEST  of  Cases  determined  in  the  House  of  Lords, 

the  sereral  Courts  of  Common  Law,  the  Court  of  Bankruptct,  the  Crown  Cases  Reskryko, 
and  a  fnll  Selection  of  Equity  Casf^.    From  1756  to  1840.    4  vols. 
7*be  4th  volume  is  just  published,  and  is  sold  separate. 

ROSCOE'S  CRIMINAL  EVIDENCE. 

Second  American  from  Second  London  Edition* 

A  Digest  of  ths  Law  of  Evidincc  in  Criminal  Cases,  by  Henry  Roscoe,  E^.  of  the 
Inner  Temple,  Barrister  at  Law,  Second  Edition,  with  considerable  additions,  embodying 
the  recent  alterations  in  the  Law,  by  T.  C.  Granger,  Esq.,  Barrister  at  Law.  With  notes 
and  references  to  American  Decisions,  and  to  Enf^liHh  Common  Law  and  Ecclesiastical  Re- 
ports, by  G^rge  Sharswood,  one  of  the  Vice-Provosts  of  the  Law  Academy  of  Philadelphia. 
In  1  vol     1840. 

RUSSELL  ON  CRIMES,  2  vols.     NEW  ED. 

A  Treatise  on  Crimes  and  Indictable  Misdemeanors,  by  William  Oldnall  Russell,  Esq. 
with  notes  of  decisions  in  the  American  Courts,  by  Daniel  Davis,  Solicitor  General  of  Mas- 
sachusetts, with  additional  references  by  Theron  Metcalf.  Fourth  American  Edition,  with 
notes  and  references,  by  George  Sharswood,  Esq.  1841. 


STARKIE  ON  EVIDENCE.— 1842.     3  Large  Vols. 

Seventh  American  from  the  3d  London  Edition^  greatly  enlarged,  and  now  just  completed 

by  the  Author. 

The  valuable  American  Notes,  aflcr  a  most  careful  revision,  have  been  transferred  from 
the  last  edition,  increa9cd  by  very  Copious  Additions,  and  RefiTcnccs  to  all  the  American 
Dbcisions  to  the  prencnt  time. 

The  work  is  issued  in  a  much  improved  style,  on  handsome  sized  paper,  and  no  efforts 
have  been  spared  to  maintain  it  still,  as  it  has  been  heretofore,  the  Cheapest,  and  at  the  same 
time,  the  most  Convenient,  Practical,  and  Comprehensive  book  extant,  on  the  subject  of 
Evidence — equally  valuable  to  the  Student  and  Practising  Lawyer. 

**  Mr.  Slarkip,  however,  of  the  Inner  Temple,  in  his  *  Practical  Treatise  on  the  Law  of 
Evidence,  and  Digest  of  Proofs  in  Civil  and  Criminal  Proceedings,*  has  certainly  presented 
the  Profession  with  a  work  beyond  all  praise.  The  careful  and  diligent  study  of  this  work 
will  enable  the  Student  to  have  every  important  doctrine  firmly  engraven  on  his  memory." 

Extract  from  an  Essay  on  the  Study  of  the  Law,  written  by  John  Anthon,  Esq.,  of  New 
York,  prefixed  to  the  second  edition  of  his  excellent  Abridgment  of  Blackstone*s  Commen- 
taries. 

BOUVIER'S  AMERICAN  LAW  DICTIONARY. 

**A  Law  Dictionary,  adapted  to  the  Constitution  and  Laws  of  the  United  States  of 
America,  and  of  the  several  Stales  of  the  American  Union,  with  reference  to  the  Civil  and 
other  sysleiDH  of  foreign  law,  and  containing  in  an  Appendix  to  the  second  volume,  a  reprint 
of  Kelham*s  NonMAN  Dictionary.    By  John  Bouvier.     In  2  vols. 

New  York,  November  20th,  1839. 

Dear  Sir — I  have  the  pleasure  to  acknowledge  the  receipt  of  your  letter  of  the  30th  ult., 
accompanied  with  the  first  volume  of  your  *'  Law  Dictionary,**  and  for  which  I  sincerely 
thank  you. 

I  have  not  been  insensible  to  the  value  of  the  gif\,  fur  I  have  run  over  almost  every  article 
in  it,  and  beg  leave  to  ndd,  that  I  have  been  deeply  imprensed  with  the  evidences,  throughout 
the  volume,  of  the  industry,  skill,  learning,  and  judgment  with  which  the  work  has  been 
Qompiled.  I  have  found  it  very  instructive;  and  shall  not  fail  to  recommend  its  utility  to 
the  Student,  whenever  a  due  opportunity  occurs. 

With  my  best  wishes  lor  your  health,  and  for  perseverance  in  your  labours  for  the  honour 
of  the  profession,  I  am,  respectfully  and  truly,  yours, 

Hon.  John  Bouvier.  JAMES  KENT. 

STORY'S   LAWS   OF  THE   UNITED   STATES.— The  Public  and 

General  Statutes  passed  by  the  Congress  of  the  United  States,  from  1789  to  1837,  in  4  vols. 
Vols.  1,  2  and  3  published  under  the  inspection  of  Joseph  Story,  one  of  the  Justices  of  the 
Supreme  Court  of  the  United  States. 

Vol  4  is  just  published,  containing  the  Laws  passed  since  1827,  up  to  March,  1837. 

T.  Sl  J.  W.  Johnson  having  the  copyright  of  Story*s  Laws,  intend  continuing  the  pub- 
lication from  time  to  tltue,  so  that  a  complete  series  of  United  States  Laws  can  always  be 
obtained. 

LEIGH'S  NISI  PRIUS.— An  Abridgment  of  the  Law  of  Nisi  Prius,  by 

P.  Brady  Leigh,  E^q.,  of  the  Inner  Temple,  Barrister  at  Law,  in  two  vols.;  with  notes  and 
references  to  the  American  cases  decided  subsequently  to  those  referred  to  by  Mr.  \Vharton*8 
edition  of  St;lwyn*s  Nisi  Prius,  by  George  Sharswood,  Esq.,  of  the  Philadelphia  Bar. 

SMITH'S   PRACTICE   OF  THE  COURT  OF  CHANCERY.—"  A 

Treatise  on  the  Practice  of  the  Court  of  Chancery.    With  an  Appendix  of  Forms  and  Prccc 
depts  of  Costs,  adapted  to  the  last  new  orders;  by  John  Sidney  Smith,  of  the  Six  Clerks'  Office.' 
First  American  from  the  second  London  edition,  revised  and  enlarged.    In  2  Vols. 

GRESLEY'S  EQUITY  EVIDENCE.— A  Treatise  on  the  Law  of  Evi- 
dence in  Courts  of  Elquity.    By  Richard  Newcombe  Gresley,  Esq.,  Barrister  at  Law. 

All  the  PENNSYLVANIA  LAW  BOOKS,  Reports  and  others,  for  sale 
at  the  lowest  prices, 

T.  &,  J.  W.  JOHNSON, 

SUCCESSORS  TO  NiCKLIN  &  JoHNSON, 

Law  Booktellers,  No.  5  Minor  Street 
Philadelphia,  Janaary,  1843. 
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ADVERTISEMENT 


TO  THE 


FOURTH     EDITION. 


This  edition  fontains  a  consolidated  digest  of  all  the  cases  in  the 
second  edition  of  the  first  volume,  and  in  the  second  volume,  together 
with  the  cases  since  published,  and  a  few  of  the  cases  in  the  fourth 
volume  of  Watts  and  Sergeant.  The  statements  of  the  points  decided 
in  the  last  mentioned  cases,  and  in  those  decided  in  the  third  volume 
of  Watts  and  Sergeant,  are  in  the  language  of  the  reporters;  the  sheets 
having  been  received  while  this  Digest  was  passing  Airough  the  press* 

PaiULDBLPHiAy  Ftbruaryf  18i3« 
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ADVERTISEMENT 


.TO    THE    FIRST    EDITION. 
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The  number  of  volumes  containing  reports  of  cases  decided  in  Penn- 
sylvania, has  increased  so  considerably  of  late  years,  that  a  work  which 
should  contain  a  systematic  compilation  of  the  adjudged  points,  seemed 
to  the  author  likely  to  prove  a  convenient  manual  for  the  profession, 
and  an  useful  addition  to  the  means  possessed  by  the  public  in  general 
of  becoming  acquainted  with  the  state  of  the  common  law,  and  with 
the  exposition  of  legislative  aots.  The,  perhaps  necessary,  brevity  of 
most  of  the  indexes,  and  the  consideration  that  some  of  the  printed 
cases  were  to  be  found  only  in  pamphlets  or  in  public  journals,  and 
were  not  easily  accessible,  fumis'ied  additional  motives  for  the  com- 
mencement of  thi  present  undertaking.  The  original  design  of  the 
author  had  no  greater  extent  than  is  here  indicated;  but  in  the  progress 
of  the  work,  having  obtained  access  to  a  considerable  number  of  manu- 
script cases,  he  determined,  for  the  purpose  of  giving  a  fuller  view  of 
the  adjudicated  law,  to  incorporate  an  abridgement  of  these  with  that 
of  the  printed  cases. 

For  the  valuable  manuscript  reports  of  the  Circuit  Court  of  the  United 
States  for  this  district,  which  embrace  all  the  decisions  of  that  Court 
from  1803  to  1815,  when  Mr.  Pelers's  useful  reports  commence,  the 
author  is  indebted  to  the  kindness  of  Judge  Washington,  and  to  the 
liberality  of  Mr.  Peters,  with  whom  they  had  been  deposited.  Willi 
the  decisions  in  the  Comrpon  Pleas  and  Orphans'  Court,  the  author  has 
been  obligingly  favoured  by  Judge  Hallowell,  and  with  several  cases 
in  the  Supreme  Court  and  District  Court,  by  Mr.  Rawie,  Mr.  Binney, 
and  other  gentlemen.  The  addition  of  the  manuscript  cases  has  pro- 
crastinated the  appearance  of  the  work,  and  given  it  a  greater  bulk 
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than  was  anticipated.    The  delay  of  publication,  however,  has  enabled 
the  anthor  to  include  the  fifth  volume  of  the  valuable  reports  of  Ser- 
geant and  Rawle;  and  both  the  delay  and  the  increased  size  of  the  book 
^wili  probably  be  excused,  when  the  importance  of  the  additional  mate- 
rials is  considered. 

Upon  the  manner  in  which  the  work  has  been  executed,  it  may  not 
be  improper  for  the  author  to  say  a  few  words.    It  has  been  his  endea- 
Toor  to  give  each  case  a  careful  consideration,  and  to  state  the  points 
decided  with  as  much  fulness  as  is  consistent  with  the  nature  of  an 
abridgement    In  no  instance  has  he  relied  upon  the  marginal  abstract 
or  index  of  the  reporter.    The  principle  of  each  case  is  frequently  given 
in  the  very  words  of  the  court,  and  generally  in  language  nearly  similar, 
and  with  all  the  restrictions  that  seemed  to  have  been  designed  to  ac- 
company it    Besides  the  main  points  of  each  case,  the  author  has  col- 
lected such  dicia  of  the  judges  as  appeared  important,  distinguishihg 
them  from  the  opinion  of  the  court  by  subjoining  the  name  of  the  judge. 
*  In  the  distribution  of  the  subjects,  he  experienced  difficulties,  which  he 
cannot  flatter  himself  with  having  completely  surmounted.    Doubtless, 
in  manf  instances,  a  preferable  classification  might  have  been  adopted; 
az2d  in  other  instances  it  may  be  found,  that  cases  have  been  placed 
ooder  certain  heads,  with  which  it  may  be  conceived  that  they  have 
less  relation  than  wittf  others.    With  the  view,  however,  of  enabling 
the  reader  to  correct  such  mistakes,  if  they  have  occurred,  a  pretty  full 
table  of  contents  and  references  has  been  prefixed,  and  an  index  of  the 
names  of  parties,  both  in  the  printed  and  manuscript  cases,  has  been 
subjoined 

Some  contradictory  decisions  will  be  found  in  this  .book.  There  are 
perhaps  fewer  than  might  have  been  expected  from  the  number  of  the 
iTibYinals,  and  the  period  of  time  embraced  in  the  digest.  In  some  in- 
stances the  author  has  attempted  to  harmonize  conflicting  cases,  but 
generally  they  are  placed  together,  leaving  it  to  the  judgment  of  the 
profession  to  decide  upon  the  discrepancies. 

The  cases  decided  in  the  Supreme  Court  of  the  United  States,  and 
reported  in  the  third  and  fourth  volumes  of  Dallas,  have  been  omitted, 
not  coming  entirely  within  the  author's  plan,  and  having  been  already 
introduced  into  Mr.  Wheaton's  Digest. 

PHn.ADELPHU»  June^  18122. 
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ADVERTISEMENT 


TO    THE    SECOND    EDITION. 


A  SEW  edition  of  this  Digest  being  required,  I  hare  availed  myself 
.of  the  opportunity  to  make  some  alterations  in  the  arrangement  of  the 
subjects^  to  correct  some  errors  of  reference,  and  to  modify  the  expres- 
sions of  certain  passages,  |n  which  the  points  of  law  were  believed  to 
be  imperfectly  or  inaccurately  stated. 

Besides  the  cases  contained  in  the  first  edition,  the  present  work  will 
'  be  found  to  comprise  the  ten  volumes,  since  published,  of  the  reports  of 
Messrs.  Sergeant  and  Rawle,  some  other  printed  cases,  for  the  principal 
of  which  I  have  been  indebted  to  Mr.  Ingraham's  valuable  Treatise  on 
the  Insolvent  Laws,  and  a  few  additional  adjudications  from  manuscript 
notes,  with  which  I  have  been  obligingly  furnished.  The  cases  cited 
in  the  first  edition  from  the  MS.  reports  of  the  Circuit  Court  of  the 
United  States  for  the  Third  Circuit,  having  since  been  published,  they 
are  now,  with  a  few  exceptions,  referred  to  as  they  are  contained  in  the 
three  volunies  of  Judge  Washington's  Circuit  Court  Reports,  edited  by 
Mr.  Peters. 

The  Rules  of  the  several  Courts  held  in  Philadelphia,  which  occupied 
a  considerable  space  in  the  first  edition,  have  been  omitted  in  the  present. 
Being  of  local  value  merely,  and  a  revision  of  their  rules  being  contem- 
plated by  several  of  the  Courts,  it  was  thought  that  their  place  might 
be  supplied  by  subjects  of  more  general  and  permanent  interest. 

•T.  L  WHARTON. 

Philabblfhia,  Afoy,  1829.  • 
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CooQsellors  at  Law.>  3  vols.  Vol  1.  Harrisburg,  1830;  Vols.  2  and  3,. 
Cuttsle,  1832  and  1833. 

7.  Reports  of  Cases  amied  and  determined  in  the  Supreme  Court  of 
P^nmylvania.  By  Frederick  Watts,  Counsellor  at  Law.  10  vols. 
Philadelphia,  1834-1841. 

8.  Reports  of  Cases  adjudged  in  the  Supreme  Court  of  Pennsylvania, 
in  the  Eastern  District.  By  Thomas  I.  Wharton.  6  vols.  Philadel* 
phia,  1839-1841. 

9.  Reports  of  Cases  adjudged  in  the  Supreme  Court  of  Pennsylvania. 
By  Frederick  Watts  and  Henry  J.  Sergeant.  3  vols.  Philadelphia, 
lMa.1843. 

10.  Reports  of  Cases  adyudged  in  the  Circuit  Court  of  the  United 
•  Stai^fbr  the  Third  Circuit  By  John  B.  Wallace.  Philadelphia,  1801. 

II  Reports  of  Cases  argued  and  determined  in  the  Circuit  Court  of 
tbe  United  States  for  the  Third  Circuit.  Volume  1.  Containing  cases 
dtlermioed  in  the  district  of  New  Jersey  from  1803  to  1818,  and  in  the 
<lMrict  of  Pennsylvania  in  the  years  1815, 1816,  1817,  1818.  By  Rich- 
ud  Peters,  Jun.,  Counsellor  at  Law.   Philadelphia,  1819. 

12.  Reports  of  Cases  determined  in  the  Circuit  Court  of  the  United 
Stales  for  the  Third  Circuit,  &c.  Commencing  at  April  Term,  1803. 
Pablidied  from  the  Manuscripts  of  the  Hon.  Bushrod  Washington,  one 
of  the  AaK)ciate  Justices  of  the  Supreme  Court  of  Ihe  United  Siates.  4 
▼olumes.    Philadelphia,  1826-1829. 

13.  Reports  of  Cases  determined  in  the  Circuit  Court  of  the  United 
States  in  and'for  the  Third  Circuit;  comprising  the  Eastern  District  of 
Penosjrlvania  and  the  State  of  New  Jersey.  By  Henry  Baldwin,  one 
of  the  Judges  of  that  Court    Vol.  1.  Philadelphia,  1837. 
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14.  Admiralty  Decisions  in  the  District  Court  of  the  United  States 
or  the  Pennsylvania  district.  By  the  Hon.  Richard  Peters.  Containing 
ilso  some  decisions  in  the  same  Court,  by  the  late  Francis  Hopkinson, 
3sq.  To  which  are  added,  Cases  determined  in  other  districts,  of  the 
Jnited  States.  With  an  Appendix,  &c.  2  volumes.  Philadelphia,  1S07. 

15.  The  Works  of  Francis  Hopkinson,  Esq.  Vol.  3.  Containing 
udgments  in  the  Admiralty  of  Pennsylvania.    Philadelphia,  1792. 

16.  -Reports  of  Cases  adjudged  in  the  District  Court  of  the  United 
States,  for  the  Eastern  District  of  Pennsylvania.  By  Henry  D.  Gilpin. 
Philadelphia,  1836. 

17.  Reports  of  Cases  in  the  County  Courts  of  the  Fifth  Circuit,  and 
n  the  High  Court  of  Errors  and  Appeals  of  the  State  of  Pennsylvania. 
By  Alexander  Addison,  President  of  the  Courts  of  Common  Pleas  of 
;he  F;fth  Circuit.    Washington,  1800. 

18.  Reports  of  Cases  adjudged  in  the  Courts  of  Commoil  Pleas  of 
Pennsylvania,  and  in  the  District  Court  for  the  City  and  County  of  Phi- 
adelphia.   By  Peter  A.  Browne.  2  volumes.  Philadelphia,  1811, 1813. 

19.  Reports  of  Cases  adjudged  in  the  Courts  of  Common  Pleas,  Quar- 
;er  Sessions,  Oyer  and  Terminer,  and  Orphans'  Court  of  the  First  Judi- 
cial District  of  Pennsylvania:  with  Notes  and  References.  By  John  W. 
A.shmead.  Philadelphia.  Vol.  1, 1831.  Vol  2, 1841. 

20.  Reports  of  Cases  determined  in  the  District  Court  for  the  City 
ind  County  of  Philadelphia.  By  John  Miles,  Counsellor  at  Law.  Phi- 
adelphia.  Vol.  1,  1836.  Vol  2, 1842. 

.  21.  The  American  Law, Journal  and  Miscellaneous  Repertory^  &c. 
By  John  E.  Hall,  Esq.  Vol.  1,  2,  3.   Philadelphia,  1808-1810. 

22.  The  Journal  of  Jurijsprudence,  a  new  series  of  the  American  Law 
Journal.    By  John  E.  Hall,  Esq.  Vol.  1.  Philadelphia,  18.21. 

23.  The  twx>  Trials  of  John  Fries,  on  an  indictment  for  treason,  in 
the  Circuit  Court  of  the  United  States^  &(5.  Philadelphia,  1800.  Pamphlet. 

24.  Report  of  the  Case  of  the  Commonwealth  of  Pennsylvania  ver- 
ms John  Smith,  Esq.,  Marshal  of  the  United  States  for  the  District  of 
Pennsylvania,  on  a  habeas  corpus,  before  the  Hon.  William  Tilghman, 
Elsq.,  Chief  Justice  of  Pennsylvania.  By  a  member  of  the  Bar  of  Phi- 
ladelphia.   Philadelphia,  1809.    Pamphlet. 

25.  A  Report  of  the  whole  trial  of  General  Michael  Bright  and  others, 
before  Judges  Washington  and  Peters,  in  the  Circuit  Court  of  the  Uni-  ^ 
ted  States  for  the  Third  Circuit,  &c.    By  Thomas  Lloyd.    The  argu- 
ments of  Counsel,  and  charge  of  the  Judge,  revised  by  each  respectively. 
Philadelphia,  1809.    Pamphlet. 

26.  The  Case  of  Alien  Enemies  considered  ^nd  decided,  upon  a  writ 
of  habeas  corpus,  allowed  on  the  petition  of  Charles  Lockington,  an 
alien  enemy,  by  the  Hon.  William  Tilghman,  Chief  Justice  of  the  Su- 
preme Court  of  Pennsylvania.  Reported  by  Richard  Bache,  Esq.  Phi- 
ladelphia, 1813.  Pamphlet. 

27.  The  Trial  of  Richard  Smith,  late  lieutenant  in  the  23d  regiment 
United  States  infantry,  for  the  murder  of  Captain  John  Carson,*  on  the 
20th  of  January,  1816,  at  a  Court  of  Oyer  and  Terminer,  held  Bt  Phila- 
delphia, May,  1816,  by  the  Judges  of  the  Court  of  Common  Pleas, 
Judge  Rush,  President.  Taken  in  short-hand  by  J.  G.  a  member  of 
the  Philadelphia  Bar.  Philadelphia,  1816.    Pamphlet. 


JUDGES  OF  THE  SUPREME  COURT  OF  PENNSYLVMIA, 


SINCE  THE  REVOLUTION. 


« 

CHIEF  JUSriCES. 

TsoiAs  M'Kean, 

• 

m                                  ■ 

Appointed  July  28,  17T7. 

Eovi&D  Shippsn, 

•                                   • 

«« 

December  18,  1709. 

WnxUM  TlLOHM AN,       - 

•                                  • 

»* 

February  28,  1806. 

JoH2i  Bakkistkr  Gibson, 

• 

»« 

May  18,  1827. 

PUISNE  JUDGES. 

• 

W».  ArouflTUs  Atlxe,  * 

Appointed  August  16,  1777. 

JOHX  EtAXS,       -                'm 

** 

August  16,  1777. 

George  Bryan, 

<< 

April  8,  1780.    . 

Jacob  Rush,     - 

** 

February  26,  1784. 

Edward  Shippen, 

«< 

January  31,  1701. 
March  21,  1701. 

Jism  Teates, 

*< 

WoLiAX  Braofoed, 

August  20,  1791. 

Thomas  Smith, 

*« 

January  31,  1794. 

Hugh  Heebt  Brackenridoe,  < 

*« 

December  18,  1799. 

Jobs  Bahbister  Gibson, 

• 
•    ■                ■ 

*< 

June  27,  1816. 

TbobaiDdbcan, 

<• 

March  14,  1817. 

MoLTOB  Cbofper  Bogers, 

■ 

April  15,  1826. 

Chabih  Huston, 

** 

ApriM7,  1826. 

JoHX  Tod, 

m                                        *< 

May  25,  1827. 

FuDfiiicK  Smith, 

«* 

January  31,  1828. 

Joffli  Ross, 

«« 

April  16,  1830.   • 

Jobs  Kiknedt, 

*< 

November  20, 1830. 

Thomas  Sbboeant, 

•         «» 

February  3,  1834. 

•**^^^^  ^  l^^^»*«>  ■ 


ATTORNEYS  GENERAL  OF  PENNSYLVANIA, 

SINCE  THE  REVOLUTION. 


JOXATHAB  DlCEINSON  SeRGEANT, 

VauAM  Bradford,  Jun., 
Jaiu  Ibsibsoix, 

JOAFH  B.  M'KeAN, 

Waltbb  Fbanklin, 
SkiaidRush, 
Jaied  Iboebsoll, 
isos  Ellmaker, 
Thobas  Sbboeant, 
Tbobas  Elder, 
FitDERicE  Smith, 
Abos  Ellmaeer, 
Priup  S.  Marklet, 
Sabubl  Douglass, 
ElusLbwib, 
GioROB  M.  Dallas, 
Jabbs  Todd,     - 
William  B.  Bhbd, 
Om  F.  Johnson, 
VouL-B 


appointed  July  28,  1777. 

November  23, 1780. 
August  22,  1791. 
May  10,  1800. 
January  9,  1809. 
January  26,  1811. 
December  12, 1811. 
December,*  1816. 
July  6,  1819. 
December  20. 1820. 
December  18, 1826. 
December  18, 1828. 
August  17,  1829. 
February,  1830. 
February,  1831. 
October  14,  1833. 
December,  1835. 
April  2,  1838. 
January  15,  1839. 
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CC 
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CC 
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EXPLANATIONS  OF  THE  ABBREVIATIONS. 


Ash. 

Addison's  Reports. 

Ashmead's     "                              .    ,                  ^ 

Bald. 

Baldwin's      «                                ^ 

Bina. 
Br.      * 

Binney's         •< 
Browne's       " 

D. 

•  I>allas's          ^ 

G. 

Gilpin's          "       . 
Miles's           "    '    . 

P.A.D. 
P.  C.  C. 

Peters's  Admiralty  Decisions. 
Peters's  Circuit  Court  Reports. 

P.R. 

Pennsylvania  Reports,  or  the  Reports  of  Rawle,  Penrose 
and  Watts. 

R. 

S:&R. 

W. 

W.  C.  C.  R 

.  Wall. 
Wh. 

w.&s. 

Y. 

Rawle's  Reports. 
Sergeant  &  Rawle's  Reports. 
Watts's  Reports. 
..  Washington's  Circuit  Court  Reports. 
Wallace's  Reports. 
Wharton's  Reports. 
Watts  &  Sergeant's  Reports. 
Yeates's  Reports. 

T.  A  B  L  E 


OF 
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[The  titks  are  in  small  capitals:  the  figures  (unless  it  is  otherwise 
stated)  r^er  to  the  numbers  of  the  sections,'^ 


—  A  — 

Ab&ndonmeot,  see  Insurance,  H.  Landsy 

F,L. 

Abatement,  see Ass^iult,  2.  Attachment, 

138,^     Partition,  20.     Pleading, 

C,  F,  {b).     Replevin,  46.     Trover, 

25,  ke,  •         • 

Abduction,  see  Actions  on  the  Case, 

i6. 
Accord,  see  Pleading,  F,  (A). 
Accounts,  see  Debtor  and  Creditor,  6. 
Evidence,  K,  (6). 

of  Executors,  d^c.  see  Courts, 
262.     Executors,  I,  P.     Officer,  E. 
Account  Render,  vol.  i.  page  1. 

and  see  Arbitrament, 
146.  Assumpsit,  28.  Bail,  15.  Con- 
tract, 62.    Justice,  26.    Partnership, 
G. 
Acknowledgment  of  a  Deed,  see  Deed, 

C.  Evidence,  L,  (a).   Husband  and 
Wife,  194,  <bc. 

of  a  Sheriff's  Deed, 
•ee  Elxecution,  M. 

of  a  Debt,  &c.  see 
Limitations,  D. 
Actions  in  General,  vol.  i.  page  5. 

and  see  Contract, 

D.  Debtor  and  Creditor,  A.  Dece- 
dent, F.  Nuisance,  129,  &c.  Officer, 
D-     Pleading.     WiUs,  S. 

Actions  on  th-:  Case,  vol.  i.  page  10* 

and  ^ee  Con- 
tract, D.  Mills,  3.  Trespass.  Ples^d- 
ing. 

Actions  against  A  Justice  of  tlie  Peace, 
see  Justice,  H. 


Action  for  the  recovery  of  a  Legacjr, 
see  Mf  ills,  S. 

Acts  of  Assembly,  see  Evidence,  F. 
Statutes,  C. 

of  Congress,  see  Statutes,  B. 

Actual  Settlement,  see  Lands. 

Ademption,  see  Wills,  K. 

Administration,  see .  Executors.    Evi- 
dence, 327. 

Administration-bond,  see  Arbitrament, 
209.     Executors,  H. 

Administrator,  see  Executor,  post. 

Admiralty,  see  Courts,   D,  F.    Evi- 
dence, 1&4,  &c.   Shipping,  277,  ^. 

Adultery,  see  Criminal  Law,  P.    Hus- 
band and  Wife,  K,  L. 

Advancement,  see  Decedent,  E.     In- 
fants, 46,  &c. 

Affidavits,  see  Evidence,  N. 

Affidavit  to  hold  to  Bail,  see  Bail,  B, 
D,  &c. 

of  Defence,  see  Practice  H. 
and  see  Agent,  52.  Bills  of  Ex- 
change, 12,  16,  17,  35,  113,  121. 

Agent  and  Factor,  vol.  i.  page  16. 

and  see  Account. 
Corporation,  24,  &c.  Evidence,  686, 
&c.,  1035,  &c.  Interest,  4.  Limi- 
tation, 224.  Trusts,  8.  Lottery,  14. 
Office,  D.  Powers,  l,&c.  United 
States,  26.     Vendor,  342,  &c. 

Agreement,  see   Contract.     Landlord, 
A.     Vendor,  A, 

of  Counsel  or  Attorneys,  see 
Practice,  C. 

Alderman,  see  Justice  of  the  Peace. 
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Alienage,  vol.  i.  pag[e  20. 

and  see  Courts,  95, 08, 116, 
200.  Constitutional  I^w,  32,  d^c. 
Jury,  7,  8. 

Alienation,  see  Deed,  156. 

Alimony,  see  Husband  and  Wife,  D. 

Allegheny,  Vol.  i.  page  32. 

Allegiance,  see  Alienage,  E,  and  see 
Criminal  Law,  B. 

Ambassador,  see  Foreign  Ministers. 

Amendment,  vol.  i.  page  10,  32. 

and  see  Error,  81.  Judg- 
ment, C. 

Annuitt,  vol.  i.  page  42. 

and  see  Wills,  424,  430. 

Appeal  from  an  Award,  see  Arbitra- 
ment, F.     Costs,  D,  F. 

from  a  Decree  in  the  Case  of  a 
Sheriff's  Sale,  see  Execution,  600. 

in  the  Case  of  Divorce,  see 
Husband  and  Wife,  386,  iie. 

from  the  Orphan's  Court,  see 
Courts,  H,  (</). 

from  a  Justice,  see  Justice,  F. 
Mandamus,  11. 

from  orders  of  Removal,  see 
Poor,  C. 

Appearance  in  Civil  Cases,  see  Prac- 
tice, E. 

in  Criminal  Cases,  see 
Criminal  Law,  377,  ^. 

Applications,  see  Lands,  L.  Limita- 
4on,  110. 

Appointment,  see  Constitutional  Law, 
54,  &c.  County  Commissioners,  13. 
Office. 

Apprentice,  vol.  i.  page  43. 

and  see  Criminal  Law, 
367,  368.  Courts,  410,  d&c.  Hus- 
band and  Wife,  20. 

Appropriation,  see  Debtor  and  Credi- 
tor, B. 

Appurtenant,  see  Deed,  82.  Lands,  17. 
tftc. 

Arbitrament  and  Award,  vol.  i.  page 
46. 

and  see  Ac- 
count Render,  20,  &c.  Amendment, 
100.  fiail,  02.  Costs,  D,  F.  Courts, 
8.    Justice,  D,  (b).    Practice,  L 

Arguments,  see  Practice,  T. 

Arraignment,  see  Criminal  Law,  877, 
&c.  ^ 

Arrest  in  Criminal  Cases,  see  Criminal 
Law,  362,  &c. 


Arrest  in  Civil  Cases,  see  Execution, 
C.    Privilege. 

of  Judgment,  see  Judgment,  H. 
Practice,  X. 

Arson,  see  Criminal  Law,  K. 

Assault,  see  Criminal  Law,  V. 

Assault  and  Battert,  vol.  i.  page  87. 

and  see  Costs, 
100,  101.    Justice,  24. 

Assessor,,  see  Taxes,  C. 

Assignees  of  a.  Debtor,  see  Debtor  and 
Creditor,  D.  Insolvent,  K.  Plead- 
ing, 11. 

Assignment,  see  Attachment,  47,  &c. 

.   Evidence,  1216,  ^.     Pkttding,  0, 

of  an  Indenture,  see  Ap- 
prentice, B. 

of  a  Bond,  see  Bond,  B. 
of  a  Bail  Bond,  see  Bail, 

01,  &c. 

of  a  Bankrupt's  Estate,  see 
Bankrupt. 

of  an  Action,  see  Costs, 
141.  Evidence,  1216,  ^.  Pleading, 
B.       . 

of  a  Mortgage,  see  Mort- 
gage, D. 

by  Debtors,  for  the  benefit 
of  Creditors,  see  Debtor  and  Credi- 
tor, D.    Partnership,  354. 

to  defraud  Creditors,  see 
Debtor  and  Creditor,  F. 

of  an  Insolvent,  see  Insol- 
vent, I.    • 

of  Chattels,  see  Trespass, 

2,  iLC. 

of  a  Judgment,  see  Judg- 
ment, 6« 
Assize  of  Nuisance,  see  Nuisance,  35, 

&c.  • 

Assumpsit,  vol.  i.  page  87. 

and  see  Account,  5.  Ac- 
tions in  Genera],  23,  27,  die.  Bills 
of  Exchange,  27,  &c.  Corporations, 
104.  Insurance,  248.  Landlord,  B, 
if).  New  Trial,  7.  Partition,  11. 
rartnership,  173,  Ac.  Pleading. 
,  Title  to  Land.  Wills,  485. 
Attachment,  Foreign  and  Domestic, 
vol.  i.  page  07. 

and  see  Assumpsit,  72. 

Evidence,   18,  1264.    Partnership, 

85,  &c.    Poor,  74,  75.    Wills,  408. 

to  enforce  an  Award, 
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ne  Aibitnment,  G. 
I  foraContemptyseaCon- 

for      non-pa3rment     of 
CoitSf  see  Costs.  K.  . 

in  Ezeoatioo»  see  Exe- 
eitioii,  6. 
Aitunder,  see  Criminal  Law,  B,  (e). 
Attobket  at  Law,  vol.  i.  page  1 12. 

and  see  .  Account, 
«        9.  Aibitrament,  16.  Evidence,  1047, 
Ac,  1272,  &c.     Jastiee,  369,  &c. 
Mandamus,  12.     Practice,  C,  E,  W, 
(e).    Privilege,  82. 
Atttme]^  fact,  see  Agent 
ArcnomND  Auctionbers,  vol.  i.  page 
119. 

aftd    see 
Agent,  114,  116.    Bond,  84,  Sic. 
Cottstitational  Law,  18.     Nuisance, 
4,&.  Pittsburg,  1. 
AtoiTAQirsRBi^,  vol.  i.  page  120. 
Aoditon,8ee  Account  Bender,  B.    At- 
tKhnest,  C.     County  Commission- 
en,  22,  &e.    County  Treasurer,  65. 
Coom,   880,    ^.      Depreciation. 
Township,  14. 
Jhdafoii  aeqinif  see  Criminal  Law, 

406,  Ac. 
Avenge,  see  Insurance,  E.  *  Shipping, 

«2. 
Afowry,  see  Replevin,  P. 
Award,  see  Arbitrament.     Justice,  D,. 

—  B  — 

BuLfToLi.  page  120. 

isd  see  Criminal  Law,  870,  &c. 
Aetioii  on  the  Case,  26, 27.  Aniend- 
DeBt,  105,  &c.  Arbitrament,  860,' 
^  Error,  D.  Execution,  6.  Jus- 
tice,?, (c).  Slander,  B.«  . 
Biil  Bond,  see  Arbitrament,  205-206, 

^  Bail,B.  E. 
BiiLMKirr,  vol.  i.  page  134. 
Buk,  see  Agent,  84,  85.    Bills  of  Ex- 
ehage,  88,  75, 104,  &c    Contract, 
172.     Debtor   and  Creditor,  333. 
Eridence,  682,  Sic. 

of  the  United  States,  see  Criminal 
Ltw,  158,  &c. 
Banking  Companies,see  Corporation8,L 
Bank  Kmk,  see  Bills  of  Exchange,  88, 

4e.    Pvidence,  456. 
Baak  Note,  see  Bills  of  Exchange,  4, 5, 
tt.  Crimiiial  Law,  156,  toe. 


Bankruptcy,  vol.  i.  page  141. 

andsee  Affent,C.  Attachment,  55. 
Bail,  C.  •  Bills,  120.  Constitutional 
Law,  25,  27.     Evidence,  1249,  &c. 

Bargain  and  Sale,  see  Deed,  27,  ^c. 

Baron  and  Feme,  see  Husband  and  Wife, 

Barratry,  see  Insurance,  D. 

Bastard,  see  Assumpsit,  52.     Criminal 
La^,  J.     Poor,  9. 

Bastardy,  see  Criminal  Law,  R. 

Bees,  see  Criminal  Law,  123, 

Betting  on  Elections,  see  Criminal  Law, 
353,  354.     Wagers,  2,  12,  &c. 

Bible,  see  Evidence,  449,  450. 

Bigamy,  see  Criminal  Law,  L. 

Bills  of  Exchange  and  Promissory 
Notes,  vol.  i.  page  146.   • 

and  see  As- 
sumpsit, 39.  Debtor  and  Creditor, 
38,^60.  Evidence,  1175,^.  Inn- 
keeper, 6, 7.     Pleadipg.     Time,  2. 

Bill  of  Exceptions,  see  Error,  A. 
of  Lading,  see  Evidence,  430,  431, 
1191. 
of  Sale,  see  Debtor  &>  Creditor,  F. 

Blasphemy,  see  Criminal  Law,  N. 

Blockade,  see  Insurance,  50,  &c. 

Blunston's  Licenses,  see  Lands,  28, 
30,  32. 

Board  of  Health,  see  Philadelphia,  28. 
Shipping,  287. 

Board  of  Property,  see  Land,  S.  Man-« 
daraus,  9. 

Bond,  vol.  i,  page  173.  • 

and  see  Contribution,  Debt,  Debt- 
or and  Creditor,  6,  &c.  £.  Equity, 
69,  745.  Evidence,  301, 1209,  toe. 
Insolvent,  C.  Mortgage,  C2,  toe.  76, 
toe.  Office,  53,  ^.  Pleading,  20, 
toe.     Interest,  47.     Sheriff,  B. 

Bonds  for  duties,  see  Insolvent,  L. 

Book  of  original  entries,  see  Evidence, 
K,  (a). 

Books  of  a  Corporation,  see  Evidence, 
213,  473,  toe. 

of  the  Land  Office,  toe,  see  Evi- 
dence, 217,  toAi. 

Bottomry  Bonds,  see  Shipping,  D. 

Qreach  of  the  Sabbath,  see  Criminal 
Law,  T. 

Bridges,  see  Roads  and  Bridges. 

British  Statutes,  see  Statutes,  D. 

Broker,  see  Agent  and  Factor. 

Buildings,  see  Mechanics  and  Material- 
men. 
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Bmn,  ToL  u  pafe  183.  fnmant. 

B^'Lav,  tee  Carporaoonu  .  Cbiiik  see  Mtfhamn  and  Maieint- 

—  C  —  metu 

Canal  Bom,  ^.  lee  Bailnent,  M.  CbniMtme   MamafB,    see    Hnbuid 

Contract,  178.  and  Wiie,  A.   Appfcatace,  42.   Ju- 

Canals  and  Railioads,  see  CiNHtinikwal       tiee,  3<M>,  Jtc. 

Law,  42,  ice;  81,  82.  ClcffTBamaceHiisbefld  and  Wife,  19, 

Cori>oratu>as,   K.    Coorts,  29$,  ite.       iie.    Poor,  53*  M. 

PennsjWaoia  Canals,  4ce.  Clerk  of  the  Orphans*  Court 

Cancellioi^  a  deed,  see  Deed,  F.  tbooocaries,  9,  iLc, 

Capias  ad  respopdendnm,  see  Fractiee,  Clerk  of  the  Qnaner  Sewions 

v.  Frivilege.  tfaoftotarj,  18. 

ad  satisfeeiendom,  see  Ezeco-  Co-heirs,  see  Ericlenee,  1073,  &c» 

tion.  Collateral  S^psrities,  see  Bdblor  and 

Car^  of  a  vessel,  see  Shipping,  328, .      Creditor,  C.  ▼ 

iu.  Collector  of  Taxes,  see  Taxes,  C. 

CarHer,  see  Bailment,  A.   Po«tinaster,  Collision,  see  Shipping,  A. 

8,  4ce.  Commission  to  examine  Witncmes,  see 

Case,  see  Actions  on  the  Case.  Practice,  O. 

Case  stated,  see  Practice,  C.  Commissions  of  a  Sapercazgo,  see  Con- 

Casting  away  a  Vessel,  see  Criminal       uact,   150,   151,  179.    Debtor  and 

Law,  Z.  Creditor,  331. 

Certificates  of  public  officers,  see  Eri-  of  Execntois,  dec  see 

dence,  G.  j      Execotors,  Q. 

Certiorari,8eeAttachroent,  136.  Courts,  I  of  Gnanlians,  see  In- 

'290,  dec.;  299,  du:.;  339,  dec.;  414.;      fants,  62,  dec. 

Jastice,  E.  Roads,  F.  Landldrd  and  Cpmm'issioners*  Sale,  see  Taxes. 

Tenant,  240,  dec.  Common  Carriers,  see  Bailment,'  A. 

Cestui  que  trust,  see  TrusL  Postmaster,  85. 

Challenge  of  Jurors,  see  Criminal  Law,  Common4jaw  Courts,  see  Courts,  C. 

413,  dec.     Jury,  A.    Practice,  464,  Common-Law  Remedies,  see  Aetioos, 

Aic.  I      12,  13. 

Chaxbersbubo,  vol.  i.  page  183.  Common  Pleas,  see  Courts,  H.   L. 

Chancery,  see  Equity;  ami  see  Trusts,  •      Constable,  1 6.  Debtor  and  Creditor, 

C.  I     200.    Tnisu,  101,  dec. 

Character  (general,)  see  Evidence,  Q.   j  Common  Recovery,  see  Estate  for  Life, 
Charitable  uses,  see  Corporations,  C.   I      3.    Estate  Tail.  Remainder,  3. 
Chartefs  of  Incorporation,  see  Corpor-I  Common  Scold,  see  Criminal  Law,  W. 

ations,  A.  j  Compact  with  Virginia,  see  Lands,  O. 

Charter-Parties,  see  Shipping,  B.         j  Comparison  of  hands,  see  Evidence, 
Chattels,  see  vol.  ii.  page  456.  |      544,  dec. 

and  see  Vendor,  B.    Trespass,  2,  Computation  of  Time,  see  Time. 

dec.  ,  Concealing  death  of  Bastard  child,  see 

Cheat,  see  Criminal  Law,  3,  4.  Criminal  T^aw,  J. 

Check,  see  ?>idence,  455,  472,  477.    '  Concerting  Expeditions  against  foreign 
Churches,  see  Corporations,  H.  powers,  see  Criminal  I^w,  319,  £c. 

Circuit  Court  U.  Sutes,  see  Courts,  E.  Concessions    of   William   Penn,    see 

Attachment,  23, 24.    Foreign  Minis- ;      Lands,  5,  6. 

tern,  6.  :  Conclusiveness  of  Judgments,  dec.,  see 

Pennsylvania,  see  Courts,  H,  (b).  \     Evidence^  D. 

Citizenship,  see  Alienage.   Courts,  i  Conditions  m  a  Deed,  see  Deed,  H. 


79,  dec.     Criminal  Law,  44,  dec. 
Florida  Treaty,  2. 
City  Lots,  see  Land,  17, 18, 330. 


Confessions,  see  Evidence,  O. 
Confession  of  Judgment,  see  Attorney, 
60,  dec.    Judgment.    Practice,  L. 
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CoBfiniDg  the  master  of  a  ressel,  see 
I     Cnroinal  Law,  Y.  • 

CciiKible  Estate,  see  Real  and  Per- 
nod Estate,  30. 

CofifTieti,  see  Constitutional  Law. 
Coneeticnt  Controrersy,  see  Contract, 

M.<  Lands,  Q. 
Goimdeiation,  see  Annuity.    Aasump- 
nt,  B.    Contract,  A,  B.    Deed,  B. 
Coongnee,  tee  Agent. 
I    Ccmiffnaient  of  goods,  see  Vendor,  B, 
(6). 
Consolidation,  see  Arbitrament,  40,  &c. 

^,  ke.   Practice,  S. 
CoDi|nn^  see  Actions. of  the  Case, 

E.  Crminal  Law,  X. 
CimsTABLB,  vol.  i.  page  184. 

and  see  Attorney,  5.    Cri- 
minil  Law,  363.  .Justice,  401. 
Co!nTrnrno!rALLAW,Tol.  i,  page  188. 

and  see  Con- 
teofrt,  i.  Corporation,  33.  County 
Tnaimr,l.  Courts, E,  F,  G.  Eleo- 
tioo,  1,2.  Infants,  I.  Judgment, 
L  Office,  A,  B.  PKtsburg,  8,  4. 
Qdo  Wamnto,  1.  Sbrvanta,  E. 
Comtniction  of  writings,  see  Courts, 

A.    Deed,  F. 
ComoltrCoovention,  see  Courts,  6,(6). 
Consnls,  see  page  780,  and  see  Attach- 

iDeiit,50;  Courts,  194,  &o. 
CoampT,  Tol.  i.  page  198. 

and  see  County  Comrois- 
sioneif,  37,  38;  Courts,  293.  Jus- 
uee,  16,  &c. 

0<mtm{ent  Remainder,  see  Remainder. 

Wffli,F. 

Continomee  of  a  Cause,  see  Practice, 

^^wnucr,  vol.  i.  page  200. 

and  see  Assumpsit     Bond 

•5»&c.    Vendor,  A. 
^ootnets  ofDecedents.see  Decedent,  6. 
CovnoBimoH,  page  223. 

•    and  see  Insurance,  E. 

Jodfinent,  100,  &e.  168.    Mortgage 

G,   Surety,  B.     Shipping,  H,  (c). 
CoBfeision,  "see  Decedent,  185,  &c. 

322.    Real  and  Pereonal  Estate. 
Conveyance,  see   Deed.     Vendor  A, 

p  W:  (0. 

^'<'B^ietions,  Summary,  see  Criminal 

Law,  405,  kb. 
C^Jpiei,  see  Evidence,  M. 
^^(MPtiKn,  ToL  i.  page  222. 


CoRONBR,  vol.  i.  page  223. 

and  see  Evidence,  300. 

Corporation,  vol.  i.  page  225. 

and  see  Arbitrament,  359, 
&e.  Assumpsit,  6.  Attachment,  16, 
&c.  Bills,  102.  County  Commis-' 
sionere,  35.  Evidence,  679,*  &c. 
1144,  &c.  Mandamus,  20,21.  Phi- 
ladelphia, &c. 

Corporation  Books,  see  Evidence,  2 18, 
473,  &c.  • 

Costs,  vol.  i.  page  260, 

and  see  Arbitrament,*  43,  Ac. 
387.     Attachment,   185.     Bail,  57.  . 
Courts,  143,&c.  Evidence,  1222,^,  ' 
Executora,  O.   Jury,  845*    Justicet 
F,  If).    Practice,  457.     Prothono- 
taries.    Replevin,  101. 

Counsel,  see  Attorney.  Evidence, 
1047,  &c.;  1272,  ^.  Practice,  C, 
W.  (c). 

Counties,  vol.  i.  page  272. 

County  Commissioners,  vol.  i.  page  • 
273. 

and  see  Man- 
damus, 10,  19. 

County  and  City  Treasurer,  vol.  i. 
page  276. 

County  Rates,  ^.,  see  Taxes. 

Courts,  vol.  i.  page  278. 

and  see  Constitutional  Law. 
Costs,  E.  Debtor  and  Creditor,  1 99, 
&c.  Equity,  B,C.  Habeas  Corpus. 
Husband  and  Wife,  336,  &c.  Insol- 
vent, A.  Mandamus.  Poor,  C. 
Practice.    Trusts,  C. 

Courts  of  Appeal,  see  Militia. 

Courts  Martial,  see  Militia. 

Covenants,  vol.  i.  page  316. 

and  see  Actions  in  General, 

19,  &c.     Annuity.    Contract,   154. 

Deed,  G.  Insurance,  247.   Landloid 

.  ^d  Tenant,  A,  (e).    B,  (e),    MoM- 

gage,  11.  Release,  4.  Vendor,  A,(e).* 

Creditor,  see  Debtor  and  Creditor. 
Evidence,  1064,  &c. 

Crim.  Con.  see  Husband  and  Wife,  K. 

Criminal  Law,  vol.  i.  page  320. 

and  see  Constable. 
Costs,  111,  &4i.  Courts,  10^,  &c.; 
138,  &^.;  403,  Sic.i  415,  Sic.  Elec- 
tions, 6.  Error,  K.  Evidence,  712, 
&c.  Foreign  Ministers,  4-9,  396. 
Justice,  175,  &c.  Libel,  5, 18.  Nui- 
sance, 48,  &c.    Recognisance. 
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Criminal  Sessions,  Court  of,  see  Courts,  |  Dependbnct,  toL  i.  page  408. 

Q.  ,  -  - 

Current  Money,  see  Money. 

Curtesy,  see  Husband  and  Wife,  L 
Estate  for  Life,  1.  Elxecution,  82. 
Partition,  23. 

Custom  and  Usage,  vol.  i.  page  361. 

aqd  see  Evidence,  R. 

Customs,  see  Shipping,  M. 

Cy-preM^  Doctrine  of,  see  Corporations, 
54,  64. 

—  D  — 

Damage,  see  Nuisance.  Pleading.  • 

Damages,  see  Bills,  L 

Day  and  Date,  see  Time. 

Death,  see  Presumption,  42,  &e. 

Deb?,  vol.  i.  page  362. 

and  see  Actions  in  General,  19, 
dz^.  Attachment,  151.  Bond,  D. 
Judgment,  L.  Mortgage,  100.  Par- 
tition, 11.     Wills,  486. 

Debts  of  a  Decedent,  see  Decedent,  C. 

Debtor  and  Creditor,  vol.  i.  page 
365. 

and  see  Ac- 
tions, 11.  Actions  on  the  Case,  55, 
58,  &c.  Partnership,  151,^.  Ten- 
der. 

Decedent,  vol.  i.  page  404. 

and  see  Executors.  As- 
sumpsit, 5, 49,  &c.  Attachment,  16, 
72.  Contribution,  8,  &c.  Execu- 
tion.   Set-off,  18,  43. 

Deceit,  see  Actions  on  the  Case,  C. 

Declaration,  see  Pleading,  D.  Practice, 

F. 
Declarations,  see  Evidence,  0, 79d,&c. 
Decree  in  Chancery,  see  Debt,  19,  &c. 
Deed,  vol.  i.  page  447. 

and  see  Agent,  A.     Debtor  and 

Creditor,  D,  E.     Evidence,  H,  L. 

Husband  and  Wife,  H,  (c).     Part- 
inership,  21,  &c.,  74.     Mortgage,  A. 

Vendor,  A,  (6). 

Fraudulent,    see    Debtor    and 

Creditor,  E. 
Defalcation,  see  Bills,  C.     Bonds,  B. 

Set-off. 
Default,  JjLidgment  by,  see  Practice,  L. 
Delaware  and  Schuylkill  Canal  Com- 
pany, see  Roads,  117. 
Delivery,  see  Deed,  D. 
Demurrer,  see  Pleading,  H. 
Department  of  State,  see  United  States, 

2,3. 


De|K>sitions,  see  Evidence,  D,N.  Prac- 
tice, N. 
Depreciation,  vol.  i.  page  468. 
Descent  of  Land,  see  Decedent,-  299, 

d&c. 
Desertion,  see  Poor,  E. 
Destroying  a  vessel  at  sea,  see  Criminal 

Law,  Z. 
Detinue,  see  Bail,  16. 
Deviation,  see  Insurance,  6. 
Devise,  see  Wills.     Corporations,  C. 

Husband  and  Wife,  H,  (e).    Joint 

Tenancy,  3,  &c. 
Devisee,  see  Evidence,  1078,  .&c. 
Discontinuance,  see  Arbitrament,  269, 

&c.     Practice,  K. 
Discovery,  see  Equity,  43,  &c. 
Disorderly  House,  see  Criminal  Law, 

U. 
Distress  for  Rent,  see  Landlord  and 

Tenant,  B,  (cf).   Replevin. 
Distribution  of  an  Intestate's  Property, 

see  Decedent,  A,  D. 
Distributive  Share,  see  Assumpsit,  5. 
District  Court  of  the  United  States,  see 

Courts,  F. 

for  the  City  and  Coamy 

of  Philadelphia,  see  Courts,  I. 

for  Lancaster  and  ADo- 

gheny,  see  Courts,  K. 
Disturbance,  vol.  i.  page  469. 
Dividends,  see  Debtor  and  Creditor, 

158,  &c. 
Divorce,  see  Husband  and  Wife,  46. 

318,  &c. 
Domestic  Attachmept,  see  Attachment 

Poor,  74,  75. 
DoMiciL,  vol.  i.  page  469. 

and  see  Husband  and  Wife, 

7,  &c.    Infants,  26,  d^c. 
Donatio  mortis  causa,  see  Wills,  1. 
Donation  Lands,  see  Lands,  R. 
Dower,  see   Husband  and  Wife,  H. 

Decedent,  375,  &c.    Waste,  1. 
Drawer  of  a  Bill,  see  Bills  of  Exchange. 

Evidence,  T,  (*),  (/). 
Dninkard,  see  Lunatic. 
Duress,  see  Contract,  84,  Si^, 
Duties,  see  Assumpsit,  20.     Shipping, 

M.    Insolvent,  L. 

_E- 
Ejectment,  vol.  i.  page,  470. 

and  see  Alien,  22.  Amend- 
ment, 16,  &Ai.9  66.    Arbitrament,  2, 
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121,  152,  &e.  AsBuropflit,  22,  Sic. 
Costs,  97.  Decedent,  375,  ,&c. 
Equity,  79,  &c.  •  Execution,  N,  (r). 
Evidence,  61,  Sec.  LancUord  and 
Tenant,  199,  &c.  Limitations,  B. 
Mortgage,  95,  &c.,  130,  &c.  'JVusts, 
65,  t<0,  &c.  Vendor,  A,  (e),  K. 
Elections,  vol.  i.  page  487. 

and  see  Aliens,  3-5.    Qor- 
I     ponitions,  43,  44,  125,  &c. 
•  Election  of  Actions,   see  Actions   in 
General,  B. 

of  Intestate*8  Estate,  see  De- 
cedent, 1,  (6). 

in  Equity,  see  Equity,  B, 

Embarfiro  Laws,  see  Shipping,  M,  (r). 
Eodorser,  see  Bills,  &c.    Evidence,  T, 
•      (i),  (/).    Practice,  Z. 
Enemv,  see  Alienage,  C,  D.  Shipping, 

384,  &c. 
EaVtttment,  see   Apprentice,  31,   40. 

In&Dt,  A. 
Entry,  Writ  of,  see  Actions,  D.  • 

Eqoitible  Set-off,  see  Equity.    Set-off. 
Eanrr,  ?oL  i.  page  488. 

and  see  Amendment,  111.  Con- 
stitmional  Law,  97,  &c.     Husband 
and  Wife,  81,  &c.     Joint  Tenancv, 
10.    Patent  Right,  E.     Trusts,  C. 
Vend:ir,  A,  {h). 
Equity  Practice,  see  Equity,  D. 
Ensures,  see  Deed  A-     Vendor,  179. 
Erios,  rol.  i.  p.  507. 

and  see   Amendment,  77,  D. 
Arbitrament,  68,  422,  &c.     Bail,  3. 
Coits,  131,  Sic,     Lunatic,  17. 
Eicape,  see  Justice?  28.,   Sheriff,  C. 
EacHiAT,  vol.  i.  page  537. 

and  see  Alienage,  6,  7. 
EiTATE  FOR  Life,  vol.  i.  page  538. 

and  see  Deeds,  F. 
Wills,  E. 
£fftate  in  Fee,  see  Deeds,  F.     Wills, 

E. 
EsTATB  Tail,  vol.  i.  page  538. 

and  see  Deeds,  F.   Exe- 
CQtion,  81,  439.     Wills,  E. 
EaropFEL,  vol.  i.  page  539. 

and  see  Contract,  156.  Land- 
lord and  Tenant,  A,  (rf). 
Estoppel  in  Equity,  see  Equity,  32, 

Ac. 
Eitny,  see  Stray. 
Emcpement,  see  Waste. 
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Evidence,  vol.  i.  page  54 1 . 

and  see  Account  Render,  41. 
Action  on  the  Case,*  17,  40,  50,  51, 
205.  Alien,  9,  hi).  Apprentice,  27. 
Arbitrament,  D,  E,  (f/),  197,  A)c., 
4 1 5,  &c.  Assault,  1 .  Assumpsit,  85, 
94,  &c.  Attachment,  122,  &c.  Bail- 
ipent,  36,  &c.  Bankruptcy,  27-37. 
Bills  of  Exchange,  C.  Bond,  8,  19, 
&c.  Contract,  129,  <&c.  Covenant. 
Criminal  Law.  Decedent,  343,  &c. 
Ejectment,  D.  Error,  57.  Husband 
and  Wife,  30,  211,  &c.  Insurance, 
237,  Slc.  Jury,  C.  Justice,. 8,  95, 
Lands,  29,  205,  209,  254,  339,  425, 
&c.,  504,  &c.  Libel,  6,  &c.  liOt- 
tery,  12,  13.  Mechanics,  94,  &c. 
Mills,  4.  Mortgage,  22,  115,  Sn\ 
New  Trial,  D,  G,  (6).  Partition,  32. 
Partnership,  160,  &c.,  178.  Patent 
Right,  67,  *c.  Pleading,  D,  (e),  F, 
(«),  (/).  Practice,  F.  N.  0,-W,  (/). 
Receipt.  Release,  4.  Set-off,*  59, 
&c.  Shipping,  13,  14,  28d,  &c. 
Slander,  E.  Tn>ver,  1 5,  <fec.  Ven- 
dor, A,  (e).    Wills,  B, 

Exchange,  vol.  i.  page  673. 

and  see  Partition,  13. 

Exceptions  (Bill  of),  see  Error. 

Execution,  vol.  i.  page  074. 

and  see  Amendment,  C. 
Arbitrament,  173.  Assumpsit,  77, 
78.  Bond,  48,  50.  Contribution. 
Judgment,  D,  (e),  (/).  Justice. 
Landlord  and  Tenant,  B,  (g).  Me- 
chanics, 109,  Slc,  Mortgage,  122. 
Partnership,  83.     Replevin,  2,  &c. 

Executors  and  Administrators,  vol. 
•i.  page  734. 

and  see  Apprentice,  30,  33. 
Arbitrament,  355.  Assumpsit,  3, 33, 
49,  &r.  Attachment,  16,  35,  36, 63. 
Courts,  354,  d^c,  402.  Debt,  9. 
Debtor  and  Creditor,  74,  &c.  Dece- 
dent. Equity,  94,  Evidence,  T,  (•). 
Interest,  A.  Judgment,  225.  Jus- 
tice,  31,  &c.  Limitations,  135, 
Sic.  Partnership,  E.  Pleading,  C. 
Powers.  Practice,  18, 19.  Set-off, 
6,  9.     Tritsts,  45,  49,  Sic\  99,  Sic. 

Executory  Devise,  see  Wills,  F. 

Exp&triation,  see  Alienage,  E. 

Extinguishment    and    Satisfaction    of 

Debts,  see  Debtor  and  Creditor,  C. 

•  Partnership,  15l',  Sic.    Wills,  497. 
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Extingu»9hment  of  Rent,  see  Landlord 
and  Tenant,  64,  d&c. 
—  F  — 

Factor,  see  Agent,  Bills,  30.  Evi- 
dence, 1035,  &c.  Insurance,  13, 
&c.  Limitations,  224.  Vendor,  351, 
&c. 

False  Imprisonment,  vol.  i.  page  778. 

Father,  see  Apprentice,  3,  &^.    Infant. 

Fees,  see  Attorney,  D.  Constable,  38. 
Costs.  Justice,  G.  Officers,  C. 
Prothonotaries.  Recorder  of  Deeds. 
Register.    Sheriff,  D. 

Fee  Simple,  see  Wills,  E. 

Tail,  see  Estate  Tail.     Wills,  E. 

Feigned  Issue,  see  Costs,  103,  Ac. 
New  Trial,  10.     Wills,  B. 

Feme  Covert,  see  Criminal  Law,  224, 
Sic.  Evidence,  672,  &c.,  1086.  &c. 
Husband  and  Wife.  Limitation?, 
231,  Slc.     Servants,  14. 

Feme  Sole  Traders,  see  Husband  and 
Wife,  E. 

Fen(?Es,  vol.  i.  page  778. 

Ferries,  see  Rivers,  B. 

Fieri  Facias,  see  Exerulion. 

Fire  Insurance,  see  Insurance,  O. 

First  Purchasers, 'see  Lands,  5,  &c. 

Fisheries,  see  Rivers,  A. 

Fitting   out  Vessels   against    Foreign 

.     Powers,  see  Criminal  Law,  3 1 9,  &c. 

Fixtures,  see  Real  and  Personal  Estate. 

Florida  Treaty,  vol.  i.  page  797. 

Forbearance  to  sue,  see  Assumpsit,  45. 
Contract,  13,  &c. 

Forcible  Entry  and  Detainer,  see  Crim- 
inal Law,  S. 

Foreign  Laws,  see  Contract,  F.  As- 
sumpsit, 72,  &c.  Contract,  F. 
Courts,  31.     Evidence,  E,  F. 

Foreign    Minsters   and    Consuls, 
vol.  i,  page  780. 
and  see  Constitutional  Law,  37. 
Courts,  194,  &c. 

Foreign  Attachment,  see  Attachment. 

Foreign  Tribunals,  see  Evidence,  E. 

Forfeiture,  see  Estate  for  Life,  1. 

Forgery,  see  Criminal  Law,  I. 

Forging  records,  see  Criminal  Law, 
335,  Sic. 

'Former  Judgment,  see  Actions,  E. 
Evidence,  D.    , 

Former  Recovery,    see   Pleading,  F, 

t    Fornication,  see  Criminal  Law,  R. 


Frauds,  vol.  i.  page  782. 

and   see  Debtor  and  Creditor,   D, 

E,  F.     Equity,-  A.     Insolvent,  6, 

H.     Vendor,  B,  (c). 
Fraudulent  Insolvency,  see   Criminal 

Law,  349,  &c.  478.     Insolvent,  H. 
Freeholder,  see  Action  on  the  Case,  7, 

8.   •Bail,  108,  Sic,     Execution,  A. 

Privilege. 
Freight,  see  Insurance,  I.  .  Shipping,  ^ 

C. 
French  Convention  of  1788,  see  Courts, 

205,  Sic. 

—  G  — 

Gaming  Contracts,  see  Insurance,  A, 

Garnishee,  see  Attachment.  Evidence, 
1246. 

General  character,  see  Action  on  the 
Case,  17,  18.     Evidence,  Q. 

German  Lutheran  Church,  see  Corpo- 
ration, 133,  Sic. 

Governor,  see  Contempt,  14. 

Gcand  Jury,  see  Ciiminal  Law,  412, 
Sic. 

Grantor,  see  Evidence,  623,  Sic.  1110,. 
Sic.     Vendor  and  Vendee. 

Ground  rent,  see  Landlord  and  Tenant, 
B.;  and  see  Merger,  1. 

Guarantee,  see  Surety.  Bills,  213,  dec 

Guardian  and  Ward,  see  Courts,  367. 
Evidence,  1215.  Executors,  223, 
Sic. ,  Infant,  C.  Interest,  A.  Re- 
gister. 

Guardians  of  the  Poor,  see  Poor,  D. 

Gunpowder,  see  Criminal  Law,  340, 
341. 

—  H  — 
Habeas  Corpus,  vol.  i.  page  790. 

and  see  Apprentice^ 
39,40.  Courts,  200.  Criminal  Law^ 
434.     Execution,  67. 

Habere  facias  possessionem,  see  Ejects 
ment,  G. 

Habitual  Drunkanl,  see  vol.  ii.  p.  24S. 

Handwriting,  see  Evidence,  L,  (cf),  (e^. 

Hawkers  and  Pedlars,  page  791. 

Health  Laws,  see  Shipping,  387«  Phi- 
ladelphia, 28. 

Hearsay,  see  Evidence,  N. 

Heirs,  see  Decedent. 

High  Treason,  see  Criminal  Law,  B« 

Highway,  see  Roads.     Criminal  Law<v 
10,  11,  12. 

Homicide,  see  Criminal  Law,  C. 
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House  of  Refnsre,   see   Constitational   I.nspectiox,  vol.  ii.  pa^e  2S>. 

Law,  79.     VajBrmntSY  25.  Inspection  of  papers,  see  Practice,  456. 

Hurkstering^  see  Criminal  Law,  465,  Lnspkcturs  of  the    Prison,   vol.  ii. 

^  I      pa^e  30. 

HisusD  AND  Wife,  vol.  i.  page  702.  i  Insurance,  vol.  ii.  page  30. 

and  see  Criminal  |  and  see  Agent,  42,  &c.  94. 

Uw,  212,  224.     Decedent,  39,  &c.       Assumpsit,  8 1 .     Evidence,  08,  037, 
£Tidence,  672,  <&(!.,   1086,  &c.    Li-j      8.     Interest,  27,  28. 
miiatione,   232,   &c.     Slander,  54,  Interest,  vol.  ii.  pai^e  61. 


55.    Trespass,  15. 
UypothecatioQ  of  a  vessel,  see  Ship- 
ping, D. 

—  I  — 
Illegal  CoDtract,  see  Contract,  43,  Sic. 

Insurance,  3,  &e.     Lottery,  15. 
lllecal  outfit,  see  Criminal  Law,  319, 
•    kc. 

,  ImlKwts,  see  Shipping;,  M. 
Imprisonment,  see  False  Imprisonment. 
Improvements,   see    Ejectment,    124; 


and  see  Attachment,  65, 68, 
128.  Error,  320,  <&;c.  Executor,  O, 
288,  &c.  Wills,  P. 
International  Law,  see  Criminal  Law, 
355,  &^.  Evidence,  E.  Law  of 
Nations. 
Interpleader,  see  Practice,  V.  • 

Intestate,  see  Decedent,  and  see  As- 
sumpsit, 5, 49,  Slc,  Attachment,  1 6, 
20, 72.  Contribution,  10,  &c.  Exe- 
cution, 571.  Executors.  Set-ofi', 
18,68. 


202, 4m!.    Lands,  C,  D,  E,  F.     Li-  j 

mictions,  123,  Sic.  Taxes,  15H,  &c.  Inventory,  see  Executors,  I. 
IM'Ualus  assumpsit,  see  Assumpsit.   Invoice^  see  Evidence,  428,  d^c. 
iDdemed  servants,  see  Servants,  B.         Islands,  see  Lands,  21,  22,  56,  Sic. 
lodeDture,  see    Apprentice,  A,  B,  C. '  Issue,  see  Practice,  G.     Will,  B. 

Coarts,  410,  &c.     Servants,  B.         j  —  J  — 

lodtrtment,  see  Criminal  Law.  |  Joinder  of  actions,  see  Pleading,  A. 

lodorser,  see  Bills  of  Exchange.  Evi- '  Joining  I8^ue,  see  Practice,  G. 

dence,  1175,  &c.  ,  Joint  and  several  Liability,  see  Debtor 

bcFAHT,  vol.  ii.  page  1.  I      and  Creditor,  A.     Bonds,  A.    garl- 

and see  Apprentice.    Bail,  83. ;      nership. 

Constitutional    Law,    16,    67,    79.   Joint  Debtors,  see  Debtor  and  Credi- 

Cmms,  307.     Error.  63, 271.    Ha-       tor,  C.  • 

beas  Corpus,  10.    Limitations,  112,  Joint    Tenancy    and    Tenancy    in 


IxFouATiON,  vol.  ii.  page  12. 

and   see    Constitutional 


Common,  vol.  ii.  page  71. 

and  see   Account.     Ejectment,   13. 

Partition. 

Y4w,46.   Costs,  110.   Courts,  21 1.  j  Judges,  see  Constitutional  Law,  A.  90, 
Quo  Warranto.  I      Sic.    Courts,  40,  &c.  215,  342,  &r. 


fnhibitant,  see  Attachment,  A.  Domicil. 

Injnaction,  see  Equity,  51,  &c.  145. 

biKUPER,  vol.  ii.  page.  12. 

Inoaendo,  see  Slander. 

Inquest  of  partition,  see  Decedent,  A. 

Inquir)-,  writ  of,  see  Practice,  M. 

Inquisition,  see   Execution,  D,    (/), 
314.    Lunatic.     Practice,  M. 

haoLVENT,  vol.  li.  page  13. 

and  see  Attachment,  56. 
Bail,  C.    Contract.  70.    Debtor  and 
Creditor,  D,  F.    Execution,  30,  69, 
^c.     Landlord,    131.     Set-off,  31. 

losolvencv.  fraudulent,   see  Criminal 


Error.  Evidence,  120,&c.  Taxes,  1. 

Judgment,  vol.  ii.  page  73. 

and  see  Amendment,  C. 
Attachrflent,  147,  Slc,  Attorney,  F. 
Bond,  49,  &c.  Contribution.  Courts, 
3.  Criminal  Law,  455.  Debt,  22. 
Debtor  and  Creditor,  21 ,  22.  Dece- 
dent, 147,  254.  Error.  H.  Evi- 
dence, B,  C,  D.  Interest,  37,  &c. 
Justice,  95,  Sic,  *  Mechanics,  B. 
Merger,  4.  Partnership,  46,&;c.  Prac- 
tice, L,  W,  (/i),  X.  Slander,  F. 
Bct-ofT,  11,  41,  Slc.  Trespass,  B. 
Vendor,  4,  &;c. 

Judgments,  foreign,  see  Evidence,  E. 


Lav,  349»  &c.  478.     Insolvent,  U.  Judgment,  former,  see  Action,  E. 
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Jurisdiction,  see  Courts.     Costs,  E. 

In    Criminal    Cases,  see 
Criminal  Law,  C,  C,  (c). 

JuRY«  vol.  ii.  page  101. 

and  see  Courts,  A,  418,  &c.  Cri- 
minal Lf)\v,  412,  443,  Slc,  New 
Trial,  E.    Practice,  W,  (6).  Verdict 

Justice  of  the  Peace  and  Alder- 
man, vol.  ii.  page  104. 
dnd  see  ArbitrarAent,  194.  Attach- 
ment, 170,  &c.  Constable.  Costs, 
84.  CourU,  290,  339^  Slc.  Cri- 
minal Law,  465.  Evidence,  .571, 
Sic.  Husband  and  Wife,  12,  &c. 
Information,  3.     Landlord  and  IVn- 

<    ant,  *^31,  &;c.   Mandamus,  11.    Me- 
chanics, &c.  81.     Office,  11,  13. 
—  K  — 

Keeping  a  disordoi-ly  house,  see  Cri- 
minal Law,  U. 
a  tippling  house,  see  Criminal 
Law,  337,  338. 
—  L  — 

Lancaster,  vol.  ii.  page  139. 

Lands  and  Land  Office,  vol.  ii.  page 
.140. 

and  see  Evidence,  150,  &c.  Taxes, 
B,  D. 

Landlord  and  Tenant,  vol.  ii.  page 
198.  ^ 

and  see  Account, 
12.  Assumpsit,  D.  Courts,  175, 
196.  Ejectment,  100.  Justice,  36. 
Mortgage,  63.     Waste,  4,.  5. 

Landlord  and  Tenant  act,  see  Landlord 
and  Tenant,  E,  F.  i 

Land  Office,  see  Evidence,  6.   Lands, ' 
K;  S.     Mandamus,  7,  8,  13. 

Lapsed  Legacies,  see  Wills,  R. 

Larceny,  see  Criminal  Law,  G. 

L-.IW  and  Fact,  see  Courts,  A. 

Laws,  see  Evidence,  F. 

Foreign,  see  Contract,  F. 

Law    of    Nations    and    Municipal 
Law,  vol.  ii.  page  2l9. 
and  see  Insurance,  40,  &,<*.  • 

Lease,  see  Landlonl  and  Tenant,  A.  \ 
Waste,  4,  5. 

Legacy,  see  Assumpsit,  3,  4,  49,  Sic. ' 
Attachment,  35,  &c.  '  Ejectment,  6. 1 
Execution,  325,  349,  &c.     Execu- 
tors, 376,  &c.    Interest,  31.     Limi- 
tations, 17,  &c.     Wills.  ' 

Le^tees,    see    Evidence,    1075,  &c.  j 
Wills.  i 


Letters,  see  Evidence,  K,  (e). 

Letters  of  Administration,  see  Execu- 
tors, ^.     Evidence,  327. 

Levari  Facias^  see  Execution,  E. 
Mortgage,  l22,  dsc. 

Levy,  see  Execution,  D,  (c). 

Lex  ioeU  see  Bail,  12,  ^c.  .  Bills  of 
Exchange,  ,G,  L  Contract,  315. 
Domicil,  8.  Husband  and  Wife,  7$ 
&c. 

Libel,  vol.  ii.  page  220. 

and  see  Criminal  Law,  348. 
Recognisance,  7,  11.     In  the  Admi- 
'ralty,  &c.  see  Courts,  183,  Sec, 

Liberari  FacioMt  see  Execution,  E. 

Liens,  vol.  ii.  page  221. 

and  see  Agent,  C,  D.  Bail,  150. 
Bailment,  57,  ^c.  Execution,  317, 
^.  Insurance,  242.  Mechanics. 
Party  Wall,  6.  Shipping,  I.  Ven- 
dor, A,  (o^). 

Lien  of  a  Fieri  Facias,  see  Execution, 
D,  (e). 

of  Debts  of  a  Decedent,  see  Dece* 
dent,  277,  &c. 

of  Judgments,  see  Judgment,  D,  E. 
of  Mortgages,  see  Mortgage,  C. 

Life,  see  Presurpption,  42,  &c. 

Limitations,  vol.  ii.  page  222. 

and  see  Decedent,  277,  &c. 
Nuisance,  27,  &c. 

Lis  pendens^  seik  Vendor,  225. 

List  of  First  Purchasers,  see  Evidence, 
243,  Sic. 

Local  and  Transitory  Actions,  see  Ac- 
tions, C. 

Locations,  see  Lands,  I,  K,  L.  Limita- 
tions, 1 1 0,  &c. 

Log-Book,  see  Evidence,  432,  433. 

Lottery,  vol.  ii.  paire  246. 

and  see  Contract,  57,  Ac, 
158.  Criminal  Law,  343,  &c.  Evi- 
dence, 575. 

Lunatic,  vol.  ii.  page  248. 
and  see  Rail,  132. 

Maihem,  see  Criminal  Law,  H. 
Maintenance  of  a  Pauper,  see  Poor,  B« 
of  Infants,  &c.  see  Equity, 

40,  Sic. 
Malice,   see  Criminal  Law,  71,  Ac. 

Election,  5. 
Malicious  Prosecution,  see  Actions  on 

the  Case,  D. 
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HiXDAMnt,  Tol.  it.  ynge  249. 

and  see  Corporations,  6, 
40,^."  County  Conimi88i9neT8. 
Hwibnighter,  see  Criminal  Law,  C. 
Mipii  see  Evidence,  239,  ^. 
Uariners,  see  Criminal  Law,  Y,  Z. 
ErideDce,  T,  (e).    Shipping. 
Market,  Overt,  see  Vendor,  317,  &c. 
Miniage,  see  Husband  and  W^fe,  A. 

Apprentice,  42. 
Marriage  Settlements,  see  Husband  and 

Wife,  B. 
Mabsral,  vol.  ii.  page. 25 1. 

and  see  Execution. 
Marshalling  Assets,  see  Decedent,  C. 
Maryland,  of  the  Agreement  of  Wm. 

Peon  with,  see  Lands,  P. 
,  Mafier  aad  Servant,  see  Agent,  17,  Slc. 
Apprentice.      Criminal  Law,   367, 
368.    Servants. 
Master  of  a  Vessel,  see  Criminal  I^aw, 
Y.  Evidence,  T,(f),  1191.    Ship- 
pingt  F. 
Mate  oft  Vessel,  see  Shipping,  6. 
Material-men,  see  Mechanics. 
Major  of  Philadelphia,  see  Criminal 

Law,  465,  ice. 
Mayor's  Ct)urt,  see  Courts,  O. 
Mechanigs  and  Material-ubn,  vol. 
ii.  page  252. 

and  see  Bailment,  57,  &c. 
Execntion,  373,  &c. 
Members  of  Assembly,  see  Privilege, 
27,  &c. 

of  Congress,  see  Privilege, 

Merchant,  see  Shipping. 
Meuii,  vol.  ii.  page  262. 

see  Debtor  and  Creditor,  32, 

Mesne  Profits,  see  Ejectment,  H.  Cor- 

pwation,  107. 
UoiTu,  vol.  ii.  page  263. 

,  and  see  Attorney,  5.    Consti- 

ttitional  Law,  8-12,  15.     Evidence, 

207.    Justice,  45. 
Miuj,  Tol.  ii.  page  266. 
Ministers,  Foreign,  see  page  780.  . 

of  the  Gospel,  see  Poor,  53, 
&c. 
Minor,  see  Infants. 
Miinomer,  see  Names'. 
Misrepresentation,  see  Contract,  B. 
Miitake,  sea  Equity,  5,  16,  Ace. 


MoNBT,  vol.  ii.  page  266. 

Money  had  and  received,  see  Assurop- 
•  sit,  D. 

paid,  laid  out,  &c.  see  Assump- 
sit,  E. 

Months,  see  Statutes,  29.     Time,  11, 
d&c. 

MoRTOAOE,  vol.  ii.  page  267. 

and  see  Assumpsit,  71,  74. 
Contribution,  1,  &c.  Corporation, 
19,  &c.  Debtor  and  Creditor,  285, 
200.  Decedent,  148.  Execution,  5, 
318,  &c.  Joitrt  Tenancy,  15.  Judg- 
ment, 223,  dec.  Mechanics,  B.  Mer- 
ger, 5,  6.  Powers,  25.  Shipping, 
B.     Vendor,  309.     Wills,  42 1 « 

Mortmain,  Statutes  of,  see  Corporation, 
B. 

Mother,  see  Action  Qfi  the  Case,  9,  &c. 
Apprentice,  9.    Infant. 

Motions,  see  Practice. 

for  a  New  Trial,  see  New 
Trial,  G. 

in  Arrest  cff  Judgment,  see 
Practice,  X. 

Moyamensing,  see  Philadelphia. 

Municipal  Law«  see  I/sw  of  Nations. 

Murder,  see  Criminal  Law,  C. 

Mutual  Demands,  see  Debtor  and  Cre- 
ditor, 94,  &c. 

—  N  — 

Names,  vol.  ii.  page  285, 

Naturalisation,  see  Alien,  B.    Constitu- 
tional Law,  33,  Sic. 

Nt  Exeat  (writ  of),  see  Equity,  130, 
131. 

Negroes,  see  Constitutional  Law,  87. 
Servants, 

Neutrality,  see  Insurance,  B,  (e).    Law 
of  Nhtions. 

New  Jersey,  vol.  it.  page  286. 

Newspaper,  vol.  ii.  page  286. 

and  see  Partnership,  111, 
&c. 

New  Trial,  vol.  ii.  page  286. 

and  see  Slander,  120. 

Nicholson,  John,  Case  of,  vol.  ii.  page 
294. 

Nolle  Prosequi,  see  Practice,  K. 

Non  Intercourse  Laws,  see  Shipping, 
M,  (c). 

Non  Pros,  see  Practice,  P. 

Nonsuit,  see  Arbitrament,  200.  Amend- 
ment, 25.     Practice,  R,  W,  {g). 
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Northern  Liberties,  see  Philadelphia. 
Notice,  see  Attorney,  28.  Corporation, 
93,  4.     Deed,  E.     Vendor,  A,  (/). 
Practice,  V. 

to  a  Justice  of  the  Pe^ce,  see 
Justice,  H. 

to  quit,  see  Jjandlord  and  Ten- 
ant, E. 

of  Special  Matter  to  be  given  in 
Evidence,  see  Practice,  F. 

of  taking  Depositions,  see  Prac- 
tice, 238,  &c. 

to  produce.  Bboks,  &Ai.  at  the 
Trial,  see  Practice,  R. 

of  Trial,  see  Practice,  W,  (a). 
of  Set-off,  see  Set-off,  C. 
Nuisance,  vol.  ii.  page  205. 

and  see  Actions,  4.   Courts, 
148. 

•     —  O  — 
Obligation,  see  Bond. 
Obstructing  Process,  see  Criminal  Law, 

323,  Slc. 
Offences,  see  Criminal  Law. 
Office  and  Officer,  vol.  ii.  page  299. 

•         and  see  Constitu- 
tional Law,  54,  &c.     Lottery,  14. 
Taxes,  A.    Township. 
Office  Copies,  see  Evidence,  M,  (a). 
Official  Bonds,  see  Bonds,  6.     Con- 
stable,  15,  &c.     Coroner,  2.  .Cor- 
porations, 174,  &c.     Officer.     Post- 
master.   Surety,  E. 
Opinion  of  a  Judge,  see  Error,  A,  F. 
Orphans'  Court,  see  Courts,  H,  ((f), 
M.    Decedent.    Executors.   Trusts, 
106,  Sic 
Outlawry  in  Criminal  Cases,  see  Crimi^ 
nal  Law,  473,  &c, 

in  Civil  Cases,  seePracttce,25. 
Overseers,  of  the  Poor,  see  Attorney, 

6.     Poor,  D. 
Oyer,  see  Pleading,  D,  (d). 
Oyer  and  Terminer,  see  Courts,  B. 
Oysters,  see  Constitutional  Law,  19, 
&c. 

—  P  — 
Pardon,  see  Criminal  Law,  477,  &c. . 
Parent  and  Child,  see  Apprentice,  2,  ■ 
iic.     Infant,  3,  B.     Husband  andj 
Wife,  5,  &c.     Vagrants,  5. 
Parol  Agreement,  see  Frauds.    Cove- 
nant, A*.    Partition,  2,  ice. 

Alteration  of  a  .Specialty,  see 
Covenant,  A. 


Parol  Declaration  of  Trust,  see  Trusts, 

10,  Slc. 

Evidence,  see  Evidence,  32,  33, 

754,  Sic.  967,  Sic.    Trusts,  10,  Sic. 

Vendor,  91,  Sic. 
Parties  to  an  Action,  see  Pleading,  B. 
Partition,  vol.  ii.  pa^re  304.- 

and  see  Courts,  324,  358. 

Decedent,  A.     Husband  and  Wife, 

1 13,  Sic. 
Partnership,  vol.  ii.  page  309. 

and  see  Account  Render. 

Apprentice,  5.     Assumpsit,  28,  82, 

83.    Attachment,*  42,  Sic.    Bond,  F 

Courts,  32.     Equity,  21,  }60,  ^c. 

Evidence,  677,  Sic.  1127,  Sic.   Exe 

cution,  591.    Interest,  5.     Pleading, 

1 8,  Sic.  Release,  2.   Set-off,  1 1 ,  Sic 

Trusts,  6,  7. 
Party  Wall,  vol.  ii.  page  3!^7. 

and  see  Ejectment,  9. 
Patent,  see  Evidence,  317,  Sic.  Lands, 

N.     Limitations,  118,  Sic. 
Pa'I'ent  Right,  vol.  ii.  page  328. 
Pauper,  see  Poor. 
Pawn,  see  Bailment,  B. 
Payment  (Plea  of),  see  Pleading,' F 

(0- 

Presumption  of,  see  Bond,  C 

Payments,  Application  of,  see  Debtoi 

and  Creditor,  B. 

Pedlar,  vol.  ii.  page  336. 

and  see  Hawkers. 

Penal  Code,  see  Criminal  LaAV. 

Penalty  of  a  Contract,  see  Bond,  E. 

Pennsylvania  Canals  and  Railroads 

vol.  ii.  page  336. 

Perjury,  see  Criminal  Law,  O. 

Perpetuating  Testimony,  see  Equity 

62. 

Personal  Estate,  vol.  ii.  page  456. 

Philadelphia  (City  and  County),  vol 

ii.  page  388. 

and  see  Nuisance,  5,  6 

Physicians,  vol.  ii.  page  341. 

Pilotage,  see  Shipping,  K. 

Piracy,  see  Criminal  Law,  D. 

Pittsburg,  vol.  ii.  page  341. 

Pleading  (in  civil  suits),  vol.  ii.  pag< 

342. 

and  see   Account   Render 

Actions  in  General.     Action  on  th< 

Case.     Agent,  F.     Alienage,  C,  D 

Amendment,  B.    Arbitrament,  193 

Sic.   Assault,  3, 4.   Assumpsit.    At 
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Hchment,  74,  &e.  88*  Ac.     Bail,  E. 
Bankrapt,  48, 49.  Bills  of  Exchange, 
69,  Ui  4lc.  H.    Bond,  D.  Contract, 
C.   Corporation,  E,  F.     Covenant 
Debt    Debtor  and  Creditor,  A,  and 
196.     Decedentt    F.      Ejectment 
Equity,  D.    Executors,  R,  S.    Hus- 
band and  Wife,  H,  (/),  M.     Insur- 
ioce,  N,  247.     Judgment,  287,  &c. 
Justice,  273,   &c.     Libel,   6,  &c. 
Limitations,  C     Lunatic,  13.     Me- 
chanics, C.     Mortgage,  E.     Parti- 
tion, B.  .Partnership,  F,  6.    Patent 
Right,  D,E.     Poor,  57,  &c.    Prac- 
tiee,F.  Replevin.    Set-ofr,C.  Slan- 
der.   Statutes,  18,  19.     Surety,  11. 
te,  D.    Tender,  6,  ice.    Trespass, 
Trover.    Wills,  B. 
Pleadings  in  Criminal  Cases,  see  Cri- 
minal Law. 
PtedEret,  see  Bailment,  B. 
Policy  of  Insurance,  see  Insurance,  B. 
Poor,  toI.  ii.  page  376. 

ami  see  Apprentice,  4,  22,  25, 
te,   CoiiVts,  409. 
Possession  of  Land,  see  Limitations,  B. 
of  Chattels,  see  Trespass, 
2,  &c.    Vendor,  B,  (a). 
PosnusTBB,  vol.  ii.  panfe  383. 
Poandage,  see  Sheriff,  D. 
Pow£i8,  vol.  ii.  page  385.     • 

and  see  Executors,  M.    Hus- 
band and  Wife,  148. 
Power  of.  Attorney,  see  Agent,  A. 

Evidence,  483,  496. 
Power  of  Executors  to  sell  Land,  &c. 

•ee  Executors,  L,  M. 
PtMrncE,  vol.  ii.  page  389. 

and  see  Account  Render,  B. 
Amendment    Arbitrament.    Attach- 
"*»l»  B,  (g),  C.     Attorney  at  Law. 
.    Bail.    Bond,   D,  E.     Corporation, 
R  f,  206,  209,  Ac.   Costs.    Coun- 
ties, 2,  5.     Covenant   D.     Debt 
Ejectment     Error.     Evidence,  T, 
^')<  U.    Execution.    Executors,  S. 
Judgment    Justice,  E,  F.    Mecha- 
nics, C.  Mortgage,  E.    New  Trial, 
G.    Partition,  B.     Partnership,  F. 
.Replevin.  Prothonotaries,  4,  Sec,  Set- 
off, C  Trespass.  Trover.  Verdict, 
of  the  Circuit  Court  United 
States,  see  Courts,  E,  (c). 

of  the  District  Court  United 
States,  tee  Courts,  F,  {b). 


Practice,  in  Equity  Cases,  see-  Equi« 
ty,  D. 

in  Criminal  Cases,  see  Cri- 
minal Law. 

on  a  writ  of   Error,    see 
Error,  D. 

Preference  of  the  United  States,  see 
Insolvent,.  L. 

Premium,  see  Insurance,  K. 

Presbyterian  Church,  see  Corporation, 
138,  Sic. 

Prescription  and  Presumption,  vol. 
ii.  page  443. 

Presumption,  see  Bond,  C.     Courts, 

•  22,  &c.  Decedent,  125.  Judgment; 
263,  &c.  Landlord,  83,  Ac.  Nui- 
sance, 14. 

Principal  and  Surety,  see  Surety. 

Priority,  see  Insolvent,  L. 

Prison-breaking,  see  'Criminal  Law, 
M. 

Privateer,  see  Shipping,  9,  10. 

Privilege,  vol.  ii.  page  448. 

and  see  Bail,  108,  ^c. 

Prize,  vol.  ii.  page  451. 

and  see  Courts,  C,  D,  F. 

Probate  of  a  Deed,  see  Deed,  C. 
of  a  Will,  see  Wills,  B. 

Process,  see  Practice,  D.  Counties,  2, 
d&c.     Crimmal  Law,  360,  dec 

Profert,  see  Pleading,  D,  (rf). 

Promissory  Note,  see  Bills  of  Ex- 
change, ante.    Innkeeper,  6,  7. 

Proof  of  Instruments,  see  Evidence,  L. 

Property,  Board  of,  see  Lands,  S. 

Property,  Plea  of,  see  Replevin,  C. 

Proprietaries  of   Pennsylvania,    see 
Lands,  A. 

Prosecutor,  see  Evidence,  1265,  d&c. 
1322. 

Protest  of  a  Bill  or  Note,  see  Bills  of 
Exchange.     Evidence,  198,  d&c. 

of  the  Master  or  Mariners  of  a 
vessel,  see  Evidence,  K,  (c). 

Prothonotaries     and    Clerks     of 
Courts,  vol.  ii.  page  452. 
and  see  Costs,  137,  &c.     Evidence, 
185-6. 

Proviso  rule,  see  Practice,  Q. 

Puffing  at  Sales,  see  Auction,  5. 

Punishments,  see  Criminal  Law. 

Purchase  Money,  actions  for,  see  Ven- 
dor, A,  («). 
Purchaser  at  SherifTs  Sale,  see  Exe- 
cution, N.     Mortgage,  H. 
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Quarter  Sessions,  see  Courts,  H,  (e),  0. 

Actions,  1,  2. 
Qui  Tarn  Actions,  see  Courts,  414. 

Information. 
Quo    Warranto,    see   Information. 

Courts,  49. 

—  R  —   . 
Railroads,  see  Constitutional  Law,  42, 

Ac;  Corporations,  K.  Pennsylvania 

Canal,  dtc.  Trespass,  21. 
Real  Actions,  see  Actions,  D. 
Real  and  Personal  Estate,  vol.  ii. 

page  456. 
Rape,  see  Criminal  Law,  E. 
Rbobipt,  vol.  ii.  page  469. 

and  see  Evidence,  461,  ^c. 

849,  &c. 
Recital  in  a  Deed,  see  Evidence,  308, 

Recognisance,  vol.  ii.  page  460. 

and  see  Arbitrament,  207, 
211,  360,  Slc.    Bail,  150.    Coroner, 
1.    Decedent,  61,  &c.     Sheriff,  B. 
Record,   see    Criminal  Law,    335-6. 

Evidence,  B,  C,  864,  &c. 
Recorder  of  Philadelphia,  see  Courts, 

47,  48. 
Recorder  of  Deeds,  vol.  ii.  p.  462. 
Recording  of  Deeds,  see  Deeds,  E. 
Estate  for  Life,  2.     Execution,  302, 
&c.  Husband  and  Wife,  34.  Lands, 
213,  214. 

of  Mortgages,  see  Mort- 
gage, B. 
Recovery,  Common,    see  Estate    for 
Life.    Estate  Tail.    Remainder,  &c. 
Re-entry,  see  Landlord,  D. 
Reference,  see  Arbitrament.    Justice. 

Practice,  I. 
Rboister  of  Wills,  vol.  ii.  page  462. 

and  see  Executors, 
2,  &c. 
Register's  Court,  see  Courts,  N.    Exe^ 

cutors,  69,  &c.     Wills,  B. 
Registry  of  a  Vessel,  see  Evidence, 
194,  &c.     Shipping,  M,  (a). 

of  Religious  Societies,  see  Evi- 
dence, 196,  566,  &e. 

of  Slaves,  see  Servants,  B. 
Release,  vol.  ii.  page  463. 

and  see  Debtor  and  Creditor, 
D.  Wills,  K.  Equity,  3.  Evi- 
dence, 1216,  &c.     • 


Release  of  one  joint  Debtor,  see 
and  Creditor,  85,  &c. 

of  a  judgment,  seeJudgr 
Religious  Societies,  seeTCorpoi 

C,  H. 
Remainder  aKd  Reversion,  ^ 
page  463. 
and  see  Wills,  F. 
Removal  of  a  pauper,  see  Poor. 
Rent,  see  Landlord  and  Tenant, 
cution,  '465,  VScc.     Interest,  c 
Merger,  I. 
Replevin,  vol.  ii.  page  464. 

and   see  Actions,  21 
Arbitrament,  203,  304 
to  Land. 
Replications,  see  Pleading,  6. 
Resident,  see  Attachment,  A.  D 

Insolvent,  10,  <&c. 
Respondentia,  see  Shipping,  D. 
Responsibility  of  public  office 

Officers,  D. 
Resulting  Trusts,  see  Trusts,  A. 
Reversion,  see  Remainder. 
Review,  see  Roads,  D.    * 
Revocation,  see  Wills,  C. 
Revolt,  see  Criminal  Law,  Y. 
Reward,  ofter  of,  see  Contract,  ] 
Right  of  Way,  see  Way.   Estop 
Riot,  see  Criminal  Law,  Q. 
Rivers  and  Streams,  vol.  ii.  pag 
and  see  Crim.  Law,  36: 
Nuisance,  15,  &c.  * 

Roads  And  Bridges,  vol.  ii.  pag 

and  see    } 
mus,  14,  15. 
Robbery,  see  Criminal  Law,  G. 
of  the   Mail,  see  Ci 
Law,  326,  330. 
Rule  for  trial  dr  non  pros.,  see  Pi 

P. 
by  proviso,  see  Pr 

Q. 
to   produce    books 
see  Practice, 
for  a  view,  see  Practi 
Rules  of  Court,  see  Practice,  A, 

—  S  — 
Sale  of  goods,  see   Contract;  '. 
and  Creditor,  E.  Execution,  F 
dor,  B. 

of  lands,  see  Vendor,  A. 
tract,  112,  113.     Frauds.      , 
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Sale  by  order  of  Orphans'   Conrt  o: 
Exeeoton,  see  Dec^edentt  B. 
for  Taxes,  see  Taxes,  D. 

Sdtage,  see  Shipping,  E. 

Sititfaction  of  debts,  see  Debtor  and 
Cieditor,  C.     Wills,  K. 

Sitii£Ktion  of  jo^ments,  see  Jadg- 
Bwnt|  I,  K.* 

Suii&ctioQ  of  a  Mortgage,  see  Mort- 

ScHoou,  ToL  ii.  page  489. 
Scire  Facias  against  a  Garnishee,  see 
'Attaehmeot,  B,  (g);  to  revive  a  jndg- 
iMDt,  tee  Jadgment,  £•    Decedent, 
196,  dee. 

post  annum  et  diem^  see 
Jodgment,  F.    Justice,  114,  Ac. 

on  a  daim,  see   Mecha- 

on  mortgage,  see  Mort- 

to  repeal  a  patent,  see  Pa- 

teo(^t,F. 

9n  a  verdict  for  defendant, 

see  Practice,  Y. 
Scold,  lee  Criminal  Law,  W. 
Seal,  fee  Deed,  A. 
SnnaQ*8  Wages,  see  Assumpsit,  17. 

8hip{Hng,  H. 
Seamen,  see  Criminal  tjf  w,  Y.     EtI- 

^eoce,  T,  (e).     Shipping,  H. 
Seaworthiness,  see  Bailment,  A.     In- 

fsranee,  C,  (6). 
Saeority  jor  Costs,  see  Costs,  C 
Seearkiea  for  Debts,  see  Debtor  and 

Creditor,  6. 
SeAoetion,  see  Actions  on  the  Case,  3, 

4,E. Contracts, 07,d&c.  Infants,  111. 
fiepune Estate, see  Husband  and  Wife, 

P. 

Sarian  and  Slaves,  vol.  ii.  page 490. 

and  see  Agent, 
)7,  &c.  Criminal  Law,  367,  368. 
Eridenee,  1060,  Ac.  Insolvent,*  4, 
5.   Poor,  3,  Ac 

^iee  of  Rules,  see  Attorney,  G. 

^-orp,  Tol.  ii.  page  498. 

and  see  Bills,  C.  Bonds,  B. 
Costs,  48,  Ac.  Debtor  and  Creditor, 
H^.  Ejectment,  202, 203.  Hus- 
^  and  Wife,  51,  55.  Insurance, 
243.  Justice,  98,  dl^.   Replevin,  63, 

^m«it,  see  Lands,  C,  D,  E,  F. 
Poor,  A. 
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Setdements,   Marriage,  see   Husband 

aitd  Wife,  B. 
Settlers  on  Pine  Creek,  see  Lands,  R. 
Sheriff,  vol.  ii.  page  511. 

and  see  Amendment,  115,  &c. 
•  Attachment,  ly.  Attorney,  20,  dec. 
Bail,  E.  Execution.  Evidence,  78, 
187,  dec.  702,  &c.  Interest,  8.  Re- 
plevin, B,  E.  Trusts,  27,  dz;c.  Pri- 
Tilege,  30. 
SberifTs  Sales,'  see  Execution.  Evi- 
donce,  187,  dec.    Mortgage,  H. 

Deed,  see  Evidence,  279,  dec. 
Execution,  306,  dec.  383,  dec. 
Shipping,  vol.  ii.  page  520.  ' 

and  see  Agent  and  Factor. 
Assumpsit,  17.  Bailment,  A.  Con- 
tract, 130,  dec.  Courts,  F,  dec.  Cri- 
minal fjaw,  Y,  Z.     JSvidence,  T, 

Ship's  Papers,  see  Evidence,  K,  (d). 

Shop  Books,  see  Evidence,  K,  (a). 

Slander,  toI.  ii.  page  554. 

and  see  Costs,  98,  d^«  Hus- 
band and  Wife,  353.  Libel.  Plead- 
ing, 4,  67. 

Slaves,  see  Servants  and  Slaves.  As- 
sumpsit, 29, 54.  Constitutional  Law, 
30,-31.  Evidence,  80,  81,  1001. 
Poor,  6,  7,  8. 

Slave  Trade,  see  Servants  and  Slaves, 
E. 

Societies,  see  Corporations.  Partner- 
ship, 9. 

Soldiers,  see  Poor,  76. 

Southwark,  see  Philadelphia. 

Special  Bail,  see  Bail,  F. 

Courts,  see  Courts,  H,  (A),  L, 

(0. 
Specialty,  see  Deed,  A. 

Specific  Articles,  Delivery  of,  see  Con 
tract,  E. 

Performance  of  an  Agreement, 
see  Vendor,  A,  (A).  Equity.  Frauds, 
55. 

Spoliation  of  a  Deed,  see  Deed,  I. 

Spring  Garden,  see  Philadelphia. 

Springetabury  Manor,  see  Lands,  4. 

State  Courts,  see  Courts,  G. 

Statement,  see  Attachment,  103.  Plead- 
ing. E. 

Statutes,  vol,  ii.  page  566. 

and  see  Account,  2.  Bail, 
17.    Evidence,  F. 

Statutory  Bonds,  see  Bond,  G. 
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Stay  of  Execution,  see  Execution,  A. 
Judgment,  3d.    Justice,  D,  («).' 

Steamboat,  see  Bailment,  44,  &,c. 

Stocks,  see  Corporations,  D. 

Stoppage  in  Transitu,8ee  Vendor,  B,(6). 

Strays,  vol.  ii.  page ^69.  • 

Streams  of  Water,  vol.  ii.  page  473. 

Streets,  see  Roads. 

Student  at  Law,  see  Evidence,  1276. 

Subpoena,  see.  Contempt,  12,  13,  20, 
&c.     Courts,  338..   ' 

Subject,  see  Criminal  Law,  43. 

Subrogation,  see  Practice,  Zi  and  sbe 
Decedent,  264. 

Subscription  to  Stock,  see  Corpora- 
tions, D. 

Substitution,  see  Pleading  C.  Practice, 
Z. 

Suitors,  see  Privilege. 

Summary  Convictions,  see  Criminal 
Law,  463,  &c. 

Summons,  see  Corporation,  110,  Ac, 
Practice,  D.     Privilege. 

Sunday,  see  Contract,  74,&c.  Criminal 
Law.  T. 

Supervisors,  see  Roads,  G.  Township. 

Supreme  Court,  see  Courts,  H.  Con- 
stitutional Law,  58,  59.  Escheat. 
Roads,  F. 

Surety,  vol.  ii.  page  570. 

and  see  Assumpsit,  89.  Bank- 
ruptcv,  2,  3.  Corporations,  174,  &c. 
Evidence,  78, 79,  669,  iic.  704.  In- 
solvent, L.  New  Trial,  9.  Practice, 
Z.     Sheriff,  B. 

Surety  for  the  Good  Behaviour,  see  Re- 
cognisance, 6,  Sic, 

Survey  of  a  Vessel,  see  Evidence,  191, 
Sic, 

*  *  of  f jand,  see  Evidence,  233,  Sic, 
Lands,  M.     Limitations,  liO,  &c. 

Surveyors,  see  Lands,  M. 

Swine,  vol.  ii.  page  583. 

—  T  — 

Tacking,  see  Mortgage,  C. 

Tavernkeeper,  vol.  ii.  page  12.. 

Taxes,  vot  ii*  page  583. 

Tenant  by  the  Curtes^r,  see  Husband 
and  Wife,  I.     Estate  for  Life,  1. 
Execution,  82.     Partition,  23. 

Tenants  in  common,  see  Joint  Tenan- 
cy. Account  liender.  Decedent,  12. 
Evidence,  T,  {g).  Limitations,  25, 
Sic.    Partition.     Wills,  442,  Sic, 


Tender,  vol.  ii.  page  598. 
Terre  tenants,  see  Judgment,  1 48, 

Mortgage,  108,  Sic;  142,  Sic, 
Testament,  see  Wills. 
Testatum  executions,  see  Execul 

D,  {b). 
Timber  trees,  see  Criminal  Law,  l 
Time,  vol.  ii.  page  599;  and  see  ( 
tract,  90,  Sic.     Equity,  8, 

Pleading,  137,  Sic, 
Tippling  Houses,  see  Criminal  I 

337,  Sic. 
Title   to  Land,  see  Actions,  24, 

Assumpsit,  24,  66,  Sic.    Vendoi 

Ejectment,  D. 
Title  by  improvement.  Sic,  see  La 

G.^ 
Township,  and  Township  Offic 
vol.  ii.  page  600j  and 

Poor,  B. 
Treason,  see  Criminal  Law,  B. 

Husband  and  Wife,  308,  Sic, 
Treasurer,  see  County  Treasurer, 

i.  page  276. 
Treaty,  see  Time,  10. 
Trespass,  vol.  ii.  page  602. 

and  see  Actions  on  the  ( 

A.    Bail,  1,  2.     Bailment,  50, 

Constable,  8,  Sic.   Costs,  102. 

tice,  37,  Sic.     Militia,  21,  22. 
Trespass  on  the  case,  see  Action 

the  case.     Corporatioifis,  105,  S 
Trespass  for  the   mesne   profits. 

Ejectment,  H.     Corporation,  1< 
Trial  in  criminal  cases,  see'Criii 
Law,  425,  <&;c. 
in  civiV  cases,  see  Practice,  '^ 
Trover,  vol.  ii.  page  607. 

and  see  Actions,  30,  31. 

sumpsit,  27.     Bailment,  48.     * 

porations,  108.     Limitations,  II 
Trusts,  vol.  ii.  p.  609. 

and  see  Account,  10.     A 
.  ney,  E.    Decedent,  30.    Execu 

N.     Frauds,  6,  Sic,     Husband 

Wife,    175.      Limitations,    3, 

Vendor,  A,  (/). 
Trustees,   see  Attachment,   C. 

dence,     T,     (t).       Executors, 

Infants,    75,    Sic,      Insolvent, 

Interest,  A.      Lands,  K.     Tr 

B.C. 
Turnpike    Companies,   see    Cor( 

tions,  D.  J.,  and  see  Contribi^ 
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Umpire,  see  Arbitrafnent,  D«  (</)• 
Unitbo  States,  vol.  ii.  p.  623. 

and  see  Alien,  23, 
kc  Attachment,  70.  Constitutional 
Law,  C.  Foreign  Ministers.  In- 
tuits, A.  In%^lvent,  L.  Interest, 
11.  Taxes,  2. 
UsnTERSiTiBS,  vol.  11.  page  626. 
Usage,  to),  ii.  page  361. 

and  see  Evidence,  R. 
Use  and  Occupation,  see  Actions  in 
General,  23,   &c.      Landlord    and 
•Tenant,  B,  (/). 
Usury,  see  Interest,  E;  and  see  Bills, 

m,  &c.     Contract,  167. 
Vagi&nts,  vol.  ii.  page  626. 
Tiriaoee,  see  Pleading,  D,  (e). 
VendUiotn  exponaSf  see  Execution,  I. 
VEiiDOE  AND  Vkndeb,  Tol.  ii.  page  627. 

and  see  Agent, 
87,  &e.    Assumpsit,  24,  &e.     At- 
toToer,  48,  Ac.   Contract.    Courts, 
46.    Execution,   573.      Evidence, 
623,  &e.  11 1 0,  &c.    Judgment,  76, 
tc  Limitations,  58,  &e,    Mecha- 
«cs,6.    Trusts,  B. 
Venire  de  novo^  see  Error,  381 «  &e. 
Verdict,  see   Practice,   W,   (A);   and 
see  Amendment,  C.    Criminal  Law. 
Debt,  28^  Slc.    Ejectment,  E,  F. 
Evidence,  D.    Judgment,    13,  &c. 
New  Trial,  B.    Pleading,  L     Prac- 
tice, W,  (h). 
Vessels,  see    Criminal  Law,  T,   Z. 

Shipping. 
View,  see  Practice,  V.  Itoads,  D,  E, 

F. 
^irpia,  compact  with,  see  Lands,  O. 
VoJBfltary  deeds  and  bonds,  see  Debtor 
aod  Creditor,  F. 
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ACCOUNT  RENDER. 

A.  In  what  cases  the  action  lies;  and  what  I  B.  Proceedioga  in  the  action, 
will  support  it.  | 


A-   In  tohat  cases  the  action  lies;  and  what  will  support  it. 

1.  lu  general  this  action  will  lie  in  all  cases  where  one  man  has  re- 
ceived money  as  the  agent  of  another,  and  where  relief  may  be  had  in 
chancery-      Bredin  v.  Kingland^  4  W.  422.     Rogers,  J. 

2.  Joint  partners  in  a  mercantile  adventure  may  have  account  render 
against  each  other  by  the  common  law:  tenants  in  common  by  the  27th 
sedion  of  the  stat.  4  Jlnne^  c.  16;  which  section  is  in  force  in  Pennsyl- 
vania.    GriJJith  V,  Willing  fy  al.j  3  Binn.  317.     Irvirie  v.  Hanlin^  ID 
S.  &  R.  220. 

3.  Account  render  cannot  be  maintained  by  one  partner  against  two 
olhersof  his  partners,  unless  there  be  di  joint  liability  on  the  part  of  the 
defendants  to  render  an  account  to  the  plaintiff.  JVhelen  v.  PFatmough, 
15  S.  &  R.  153. 

4.  //  seems  that  ^parate  actions  may  be  maintained  against  each 
partner.     Ibid. 

5.  Where  two  or  more  purchase  a  tract  of  land  together,  under  an 
agreement  that  it  shall  be  resold  and  the  profit  divided,  (supposing  that 
a  technical  partnership  exists  between  them,  which  is  doubtful,  yet)' as 
there  is  but  one  item  to  settle  between  them,  assumpsit  may  be  main- 
tained against  the  party  who  received  the  proceeds  of  the  re-sale;  and 
it  is  not  necessary  to  resort  to  the  action  of  account  render.  Brubacker 
V.  Robinsony  3  P.  R.  295. 

6.  Under  the  staU  of  4  Jinne  a  tenant  in  common  is  answerable  only 
▼oi-  I. — 1 
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for  so  much  as  he  has  actually  received  more  than  his  just  share,  and  not, 
as  in  the  case  of  bailiffs  at  common  law^  for  what  he  might  have  made. 
Irvine  v.  Hanliny  10  S.  &  R.  221. 

7.  Quere.  -Whether  if  one  tenant  in  common  receive  the  whole  pro- 
fits claiming  them  as  his  own,  and  denying  the.  right  of  the  other,  he 
would  be  liable  to  this  action.    Id,  p.  222. 

8.  To  support  this  action,  a  contract  express  or  implied  must  be 
shown.     King  of  France,  v.  Morris,  cited  3  Y.  251. 

9.  Account  render  lies  against  an  attorney  at  law,  at  the  suit  of  his 
client,  to  obtain  an  account  of  moneys  received.  Bredin  v.  Kingland, 
4  W.  420. 

10.  Account  render  lies  by  a  cestui  que  trust  against  a  trustee  ap- 
pointed by  will,  to  obtain  an  account  of  his^  receipts  and  expenditures. 
Bredin  v.  Dwen,  2  W.  95. 

11.  In  account  render  between  partners,  if  these  facts  are  proved — 
that  a  partnership  existed — that  the  defendant  was  the  acting  partner 
— and  that  he  received  any  part  of  the  sum  from  any  of  the  persons 
mentioned  in  the  declaration,  he  will  uniformly  be  obliged  to  render  an 
account.    James  v.  Browne,  1  D.  340.    M'Kean,  C.  J. 

12.  Account  render  will  lie  for  a  landlord  against  a  tenant,  where  by 
the  terms  of  the  lease,  the  latter  was  to  deliver  an  account  to  the  former, 
for  a  proportion  of  the  profits  received,  e,  g.  for  tolls  at  a  mill.  Long'v. 
Fitzsimmons,  1  W.  &  S.  530. 

13.  The  plaintiffs  being  the  owners  of  certain  goods,  sold  one  half  of 
them  to  c/^.,  and  took  from  him  his  notes  at  six  months  for  the  price,  under 
an  agreement  that  all  the  goods  should  be  shipped  to  a  foreign  port  on  their 
joint  account.  The  shipment  was  to  be  under  the  control  of  the  plain- 
tifi*,  and  the  profit  and  loss  to  be  equally  divided  between  them.  The 
shipment  was  accordingly  made  by  the  plaintiff,  but  resulted  in  a  loss. 
None  of  the  goods,  or  of  the  proceeds;  went  into  the  hands  oi^:  Held, 
that  under  these  circumstances  the  plaintiff  could  not  maintain  an  action 
of  account  render  against  %^,     Thouron  v.  Paul,  6  Wh.  615. 

14.  The  distinction  between  bailiffs  and  receivers  does  not  apply  to 
the  case  of  partners  in  trade;  for  one  partner,  though  charged  as  a  re- 
ceiver, is  entitled  to  every  just  allowance  against  the  other.  1  D.  340. 
M'Kean,  C.  J. 

B.  Proceedings  in  the  action. 

15.  As  between  partners,  it  is  sujEcient  for  the  plaintiff  to  charge  the 
defendant  generally  with  the  receipt  of  the  money  to  their  joint  benefit; 
and  having  proved  a  receipt  by  the  hands  of  any  one  of  the  persons 
mentioned  in  the  declaration,  he  is  entitled  to  a  general  verdict  upon  the 
issue  of  ne  ungues  receiver,    James  v.  Browne,  1  D.  339. 

16.  In  an  action  by  one  tenant  in  common  against  the  other,  the  de- 
claration ought  to  state,  that  the  parties  are  tenants  in  common,  and  that 
the  defendant  has  received  more  than  his  share:  if  he  is  charged  as  bai- 
/i^ generally,  the  plaintiff  will  be  nonsuited.  Irvine  v.  Hanlin,  10, S. 
&  R.  221.     Duncan,  J. 

17.  A  blank  in  the  declaration  for  the  time  in  which  the  defendant 
acted  as  bailiff,  would  be  cured  by  verdict;  and  so  by  an  award  of  arbi- 
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trators,  where  it  appears  that  the  proofs  and  allegations  of  the  parties 
were  heard.     Wright  v.  Guy,  10  S.  &  R.  227. 

18.  The  plea  o{  fully  accounted  when  added  to  that  of  never  bailiff , 
hsu  does  not  by  the  practice  admit  the  liability  of  thq  defendant  to 
account.     Whelen  v.  Watmovgh,  15  S.  &  R.  153. 

19.  On  the  plea  of  plene  computavitj  it  appeared  that  the  plaintiff 
consigned  to  the  defendant  certain  goods,  to  be  sold  on  commission;  the 
defendant  agreeing  to  return  those  that  should  remain  unsold:  the  defend- 
ant sold  a  part,  and  delivered  to  the  plaintiff  an  account,  in  which  he 
debited  himself  with  all  the  goods,  and  credited  the  sales,  leaving  a  large 
balance  of  goods  unsold  and  unreturned:  Held,  that  the  evidence  did 
not  support  the  plea.     Read  v.  Bertrand,  4  W.  C.  C.  R.  556. 

20.  A  reference  (under  the  act  of  1705)  may  be  made  of  this  action. 
Bardt  V.  Wilson^  3  Yeates,  150. 

21.  And  the  referees  may  report  a  sum  of  money  to  the  plaintiff,  pay- 
able by  instalments.     Geary  v.  Cunningham^  10  S.  &  R.  302. 

22.  Bat  it  seems  that  before  the  Act  of  1821  account  render  was  not 
within  the  Compulsory  Arbitration  Act  of  1810.  Jones  v.  Stratton,  4 
S.  &  R.  76.    Deal  v.  Deal,  7  S.  &  R.  201. 

23.  In  a  proceeding  commenced  before  the  act  of  1821  arbitrators 
awarded  a  certain  sum  against  the  defendant,  without  having  previously 
made  an  award  quod  computet.  Ileld^  that  the  proceedings  were  erro- 
neous.  Deal  V.  Deal,  7  S.  &  R.  201. 

24.  Under  the  act  of  1821,  the  arbitrators  must  return  an  account, 
showing  the  balance  resulting  in  the  sum  awarded,  otherwise  the  award 
is  bad.  Wright  v.  Guy^  10  S.  &  R.  327.  Montgomery  v.  Biirge,  13 
S.&R.112. 

25.  The  rule  that  no  one  shall  recover  more  damages  than  he  has  de- 
clared for,  is  not  applicable  to  account  render.  The  plaintiff  may  there- 
fore have  judgment  ybr  the  arrearages,  to  a  greater  amount  than  the 
damages  laid  in  his  declaration.     Gratz  v.  Phillips,  5  Binn.  564. 

2Q.  If  the  declaration  charge  the  defendant  as  bailiff  of  certain  goods 
Wonging  to  the  plaintiffs  to  make  profit  of  for  the  plaintiff,  and  as  re- 
ceiver of  certain  sums  by  the  hands  of  ./^  and  B,  being  the  money  of  the 
P^ointiff,  and  the  evidence  is  of  money  received  from  C  and  Don  part- 
^^^hip  account,  the  plaintiff^and  defendant  being  partners;  the  variance 
is  fatal.    Jordan  v.  Wilkins,  2  VV.  C.  C.  R.  482. 

27.  Where  the  plaintiff  lays  in  his  declaration  the  v«/t/e  of  the  chattels 
and  also  damages,  he  obtains  judgment  for  the  value  and  also  for  dam- 
ages, distinguishing  each.     Gratz  v.  Phillips,  5  Binn.  568, 

28.  If  the  defendant  re5i5/  the  plaintiff's  claim  by  pleading,  or  where 
»n  increase  is  received  by  a  receiver  ad  merchandizandum,  there  shall 
l>e  judgment  for  damages.     Ihid. 

29.  But  if  upon  the  issue  of  never  bailiff  or  receiver,  the  jury  assess 
^Doages,  no  judgment  can  be  given  for  them.     Ibid, 

30.  After  a  judgment  quod  computet,  a  plea  or  objection  to  the  plain- 
tiff's disability  comes  too  late.     Brenin  v.  Dwen,  2  W:  95. 

31.  In  account  render  by  one  tenant  in  common  against  another,  the 
defendant  is  entitled  to  a  deduction  of  a  just  proportion  of  such  ex- 
penses as  were  from -necessity  disbursed  for  the  common  estate,  ^^n- 
dmouY.  Greble,  1  Ash.  136. 
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32.  A  general  verdict  for  the  plaintiffandjiidgmentof  y«orfcom/7w/e/, 
do  not  conclude  the  defendant  as  to  the  dates  and  sums  mentioned  in  the 
declaration;  but  the  auditors  may  make  the  proper  charges  and  allow 
the  proper  credits  without  regard  to  the  verdict.    Newbold  fy  al.  v.  SimSj 

2  S.  &R.  317. 

33.  If  the  matters  offered  by  the  defendant  in  discharge  of  the  plain- 
tiff's demands  are  disputed  by  the  plaintiff,  he  may  either  demur  or  take 
issue  before  the  auditors.  If  there  are  more  points  of  dispute  than  one, 
there  may  be  a  demurrer  or  an  issue  on  each,  which  are  certified  by  the 
auditors  to  the  court,  and  then  the  matters  of  law.  are  decided  by  the 
court,  and  \he  matters  of  fact  by  a  jury;  after  which  the  account  is 
finally  settled  by  the  auditors  according  to  the  result  of  the  trials.  If 
either  party  desires  to  join  issue  and  the  auditors  refuse  permission,  or  if 
the  auditors  conduct  themselves  with  any  manner  of  impropriety,  to  the 
injury  of  the  party,  redress  is  had  by  application  to  the  court.  Crov^il- 
lat  V.  MCally  5  Binn.  433. 

34.  The  report  of  auditors  must  state  a  special  account.  Finney  v. 
Harbeson  &  fl/.,  4  Y.  514. 

35.  Quere.  Whether,  if  auditors  report  a  balance  in  favour  of  the 
defendant^  judgment  may  lawfully  be  entered  for  such  balance;  and 
whether  the  defendant  may  by  virtue  of  the  Act  of  Assembly  sue  out  a 

*  scire  facias  against  the  plaintiff  for  such  balance.   Crousillat  v.JM^Call, 
5  Binn.  433.     AT  Call  v.  Crousillaiy  3  S.  &  R.  7. 

36.  But  the  law  is  well  settled  that  the  defendant  may  support  an  ac- 
tion of  debt  against  the  plaintiff  for  the  amount  of  the  sum  in  which  he 
was  found  in  surplusage.     M^Call  v.  Crousillat ^  3  S.  &  R.  7. 

37.  A  report  of  auditors  "  that  the  plaintiff  has  no  legal  demand  at 
present  against  the  defendant,"  is  not  objectionable  on  the  ground  that 
it  is  uticertain  or  not  final:  but  they  should  state  an  account  between  the 
parties.     Couscher  v.  Tulam^  4  W.  C.  C.  R.  442. 

38.  The  rule  which  requires  that  exceptions  should  be  filed  within 
four  days  after  a  report  of  referees,  is  not  applicable  to  a  report  of 
auditors  \n  account  render.  Moore  v.  Hunter ^  4  Y.  358.  S.  C.  3  Binn. 
475,  in  note. 

39.  It  was  held  in  one  case  that  exceptions  were  too  late  after  the  ex- 
piration of  the  term  to  which  the  report  was  made.    Gratz  v.  Phillips^ 

3  Binn.  474. 

40.  But  it  appears  to  be  now  settled  that  the  exceptions  must  be  made 
before  the  auditors,  and  cannot  be  taken  after  the  report  is  returned. 
Moore  v.  Hunter ^  ut  supra,  Crousillat  v.  M^Call,  5  Binn.  533.  S.  C. 
1  Br.  262. 

41.  On  the  trial  of  issues  certified  by  the  auditors  the  plaintiff  cannot 
give  evidence  of  moneys  received  before  the  lime  laid  in  the  declaration. 
Sweigart  v.  Lowmarter^  14  S.  &  R.  200. 
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A.  When  an  action  will  lie. 

B.  Electioa  of  Actions. 

C.  Actions  local  and  transitoiy. 


D.  Real  Actions. 

E.  When  an  action  is  barred  bj  a  former 

judgment,  &c 


A.   When  an  action  will  lie. 

1.  An  action  does  Dot  lie  upon  a  sentence  of  a  Court  of  Quarter 
Sessions,  ordering  the  payment  by  the  defendant  of  a  certain  sum  of 
money  to  the  mother  of  a  bastard  child,  and  a  certain  future  weekly 
allowance.  The  proper  remedy  is  by  execution.  -S^y  v.  Burkholder^ 
17  S.  &  R.  9.     (Huston,  J.  dissenting.) 

2.  But  where  a  defendant  who  had  been  sentenced  by  a  Court  of 
Quarter  Sessions,  upon  a  conviction  of  fornication  and  bastardy,  to  the 
paymeDt  of  a  certain  gross  sum  to  the  mother  of  the  child,  and  also  to 
ihe  payment,  to  her,  of  a  weekly  sum  for  a  certain  term,  applied  for  and 
obtained  a  discharge  of  his  person  under  the  Insolvent  Act,  it  was  held 
that  the  mother  might  maintain  an  action  of  debt,  upon  the  sentence  of 
the  Quarter  Sessions,  to  recover  the  amount  ordered  to  be  paid  to  her. 
Hdlin^s  V.  Amey^  1  Wh.  63. 

3.  Where  the  injury  is  remote  and  common  to  many,  without  par- 
tblar  damage  to  any  one,  an  action  does  not  lie.  ^Alexander  v.  Kerr^ 
21L83. 

4.  But  for  an  injury  to  a  particular  person  as  by  a  nuisance,  no  matter 
hov  inconsiderable  the  injury,  he  may  maintain  an  action.     Ihid, 

5.  To  sustain  an  action  it  is  necessary  that  the  defendant  should  have 
committed  an  illegal  act,  from  which  positive  or  implied  damage  has 
ensued.    Kramer  v.  Slock^  10  W.  117.     Sergeant,  J. 

6.  The  declaration  in  an  action  on  the  case  set  forth  that  the  plaintiff, 
being  indebted  to  the  defendant  on  a  promissory  note,  tendered  him  the 
amount,  which  the  defendant  refused  to  receive;  but  hitending  to  vex, 
injure,&c.,  brought  an  action  upon  it  against  him  hefore  a  justice  of  the 
peace,  and  required  him  by  summons  to  appear  before  the  justice  at  a 
distance  of  thirty  miles  from  his  residence,  although  there  was  a  justice 
duly  commissioned  residing  within  one  mile  from  his  residence,  that 
judgment  was  given  against  him  by  the  justice,  whereupon  he  applied 
to  the  Common  Pleas,  where  judgment  was  again  given  against  him  for 
debt,  interest,  and  costs,  &c.  which  he  paid.  Held^  that  the  declaration 
did  not  set  forth  any  sufficient  cause  of  action.  Kramer  v.  Stock.  10 
W.115. 

7.  Where  the  plaintiff  and  defendant  were  in  a  public  bar-room 
drinking,  and  the  defendant  fell  backwards  against  a  stove  upon  which 
a  vessel  containing  hot  water  was  placed,  and  by  his  fall  the  stove  was 
"pset  and  the  plaintiff  scalded  by  the  hot  water,  it  was  held  that  if  the 
defendant's  fall  was  accidental,  brought  about  without  any  default  or 
pegligence  or  improper  conduct  on  his  part,  he  was  not  responsible:  SecuSy 
iflhe  fall  was  the  result  of  intoxication.     Sullivan  v.  Murphy  ^  2  M.  298. 

8.  A  person  leaving  his  horse  unfastened  and  not  held  or  restrained, 
in  a  populous  place,  is  guilty  of  gross  negligence,  for  which  he  is  respon- 
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sible  to  the  party  injured,  although  it  should  be  proved,  that  the  horse 
was  kind  and  tractable,  and  accustomed  to  stand  for  hours  together 
without  being  tied.     Overington  v.  Dunn^  1  M.  39. 

9.  Whether  an  action  ex  contractu  could  be  brought  in  Pennsyl- 
vania^ to  recover  the  value  of  certain  notes  belonging  to  the  plaintiffs, 
(a  corporation  in  Massachusetts^)  stolen  by  the  defendant  from  the 
agent  of  the  plaintiffs  in  Massachusetts;  dubitatur  in  Piscataqua 
Bank  v.  Turnley^  1  M.  312.  , 

10.  A  creditor  cannot  split  up  an  entire  cause  of  action,  so  as  to  main- 
tain two  suits  upon  it.  If  he  does,  a  recovery  in  the  first  suit,  although 
for  less  than  his  whole  claim,  is  a  bar  to  the  other  suit.  Ingraham  v.  Hallj 
11  S.  &R.  78. 

11.  There  is  no  principle  of  law  which  will  sanction  an  action  by  a 
creditor  against  the  debtor  of  his  debtor,  upon  the  ground  of  contract 
King  of  Spain  v.  Olivers j  1  P.  C.  C.  276,  288.  Fienne  v.  M^Carty^ 
1  D.  155. 

12.  It  has  been  established  by  repeated  decisions  of  the  court,  that 
all  common  law  actions  which  have  not  been  abolished  by  the  legisla- 
ture, are  in  force  here  precisely  as  they  are  in  England.  Bamet  v.  Ihrit^ 
17  S.  &  R.  211.     Gibson,  C.  J. 

13.  The  Act  of  2Ist  March,  1806,  §  13,  which  provide^,  that  "  in  all 
cases  where  a  remedy  is  provided  or  duty  enjoined,  or  anything  directed 
to  be  done  in  any  act  of  assembly,  the  directions  of  the  said  act  shall  be 
strictly  pursued,  and  no  penalty  shall  be  inflicted  on  anything  done 
agreeably  to  the  provisions  of  the  common  law  in  such  cases,  further 
than  shall  be  necessary  for  carrying  such  act  into  effect,''  is  not  con- 
fined to  cases  of  penalties,  but  extends  to  civil  proceedings  and  actions. 
Wike  V.  Lightner,  1  R.  289;  (overruling  the  opinion  expressed  in  Bees 
V.  Emerickj  6  S.  &  R.  289.) 

14.  Whero'lhe  act  to  incorporate  a  borough  gave  power  to  the  town 
qouncil  to  make  such  ordinances  as  should  be  deemed  necessary  for 
improving,  repairing  and  keeping  in  order  the  streets,  &c.  it  was  held 
that  an  action  would  not  lie  against  the  borough  to  recover  damages  for 
an  injury  sustained  by  the  plaintiff  in  respect  to  a  house  by  the  filling  up 
and  raising  a  street  above  the  former  level  in  pursuance  of  a  general 
regulation  duly  made.     Oreen  v.  Borough  of  Beading,  9  W.  382. 

15.  If  a  dam  be  built  in  a  stream  declared  to  be  a  public  highway, 
according  to  the  requisitions  of  the  law,  and  the  shute  has  been  rendered 
unnavigable  by  a  flood  or  accident,  the  owner  of  the  dam  will  not  be 
answerable  for  damage  occasioned  thereby  before  he  had  time  to  repair 
it;  nor  will  the  circumstance  of  his  having  advised  the  plaintiff  that 
there  was  no  danger  and  that  he  would  warrant  him  to  go  safeyimake 
him  liable.    Boush  v.  Walter,  10  W.  86. 

16.  The  defendant^,  a  corporation  owning  coal  lands  and  boats,  made 
an  agreement  with  certaia  persons  by  which  the  defendants  were  to 
furnish  certain  boats  to  the  latter  with  the  appurtenances,  and  the  latter 
were  to  run  them  on  the  Schuylkill  canal  and  employ  them  in  the  trans- 
portation of  coal,  which  the  defendants  were  to  furnish,  and  the  defen- 
dants were  to  pay  a  certain  sum  for  every  ton  delivered  in  Philadelphia. 
While  thus  engaged  in  transporting  coal  according  to  the  agreement  a 
boat  belonging  to  the  defendants  ran  into  a  boat  belonging  to  the  plaintiff 
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injured  her:  i7e&/ that  the  defeodants  were  not  liable.     Blatien- 
herder  v.  Liiile  Schuylkill  Co.  2  M.  309. 

B.  Election  of%Actions. 

17.  Where  there  is  a  contract  for  the  performance  of  certain  things, 
Bsdtbe  party  binds  himself  in  a  penalty  for  the  performance,  the  party 
oofflplaining  of  the  breach  of  such  contract,  has  his  election,  either  to 
bring  dtht  for  the  penalty,  or  cast  for  the  breach  of  the  contract;  and  in 
the  latter  case  may  recover  even  beyond  the  amount  of  the  penalty  in 
damages.    Dick  v.  Gaskillj  2  Wh.  184. 

18.  Notwithstanding  the  provisions  of  the  act  of  21st  March,  1806, 
the  plaintiff  may  pursue  the  old  form  of  action,  if  he  thinks  proper,  and 
is  not  bound  to  bring  an  action  ofdebL  Miles  v.  O^HarUy  1 S.  &  R.  32. 
Boaz  V.  Heister,  6  S.  &  R.  20. 

C.  •Sciions  local  and  transitory. 

19.  Actions  of  debt  and  covenant  between  the  lessor  and  lessee,  for  the 
recovery  of  rent,  being  founded  on  privity  of  contract,  are  transitory. 
Uenwood  v.  Cheeseman^  3  S.  &  R.  502, 503. 

20.  So  is  covenant^  by  the  assignee  of  the  reversion,  under  the  stat. 
32  tim,  8,  c.  34.     Ibid. 

21.  But  debt  at  common  law,  by  such  assignee,  being  founded  solely 
on  pririty  of  estate  is  local.    Ibid. 

22.  Where  an  action  is  founded  on  privity  of  estate  it  is  locals  but 
where  on  privity  of  contract^  it  is  transitory.    Ibid. 

23.  Therefore  assumpsit  may  be  brought  in  Pennsylvania  for  the  use 
and  occnpation  of  lands  in  another  state.    Ibid, 

2i  The  title  to  land  cannot  be  directly  inquired  into,  in  a  personal 
action;  but  indirectly,  in  a  case  over  which  the  court  has  jurisdiction,  it 
may.    Mather  v.  Trinity  Church,  3  S.  &  R.  516. 

25.  Thus,  in  an  action  on  a  bond,  given  for  the  price  of  land  lying  in 
anoiher  state,  it  was  held,  that  the  title,  coming  incidentally  before  the 
court,  might  be  inquired  into.     Clarke  v.  M^Intire,  Add.  235. 

26.  But  the  title  to  freehold  cannot  be  determined  in  an  action  of 
trofer;  and  therefore  trover  will  not  lie  for  stone  and  gravel  dug  from 
land  where  the  defendant  sets  up  a  title.  Mather  v.  Trinity  Churchy 
3S.IlR.509. 

27.  Nor  will  assumpsit  for  money  had  and  received,  lie  to  recover  the 
value  of  sand  taken  by  the  defendant  from  a  sand-bar  to  which  he  claims 
title.  Baker  v.  Howell^  6  S.  &  R.  416.  S.  P.  Irvine  v.  Hanlon,  10  S. 
4R.2I9. 

28.  Nor  will  replevin  lie  by  one  not  in  the  actual,  exclusive  possession 
of  land,  whatever  his  title  may  be,  against  one  who  is  in  possession 
claiming  right,  to  recover  slate  taken  from  the  lani.  Brown  v.  Caldwell^ 
10S.&R.  114. 

29.  In  replevin  for  trees  cut  down  upon  the  plaintiff's  land,  the  court 
was  requested  to  charge  the  jury,  that  if  they  believed  the  defendant  cut 
the  trees  in  question,  under  a  claim  of  property  in  the  soil  whereon  they 
grew,  the  plaintiff  was  not  entitled  to  recover;  and  that  if  such  claim 
^ere  really  made,  it  mattered  not  whether  it  were  well  or  ill  founded. 
The  court  charged,  that  if  they  believed  that  the  defendant  was  in 
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possession  of  the  land  under  a  claim  of  title,  then  the  action  could  not 
be  maintained;  but  if  they  believed  that  he  was  not  in  possession,  and 
had  neither  title  nor  claim  of  title,  then  the  action  was  well  brought,  and 
the  plaintiff  was  entitled  to  recover:  Heldy  that  this  answer  was  full 
and  correct  in  point  of  law.     Snyder  v.  Vaux,  2  R.  423. 

30.  Trover  will  lie  for  the  owner  of  land  to  recover  the  value  of 
timber  cut  upon  the  land  by  a  trespasser;  and  such  action  is  not  local 
Wright  V.  Guier,  9  W.  172. 

31.  And  such  action  will  lie  although  the  defendant  have  committed 
repeated  trespasses  upon  the  land;  such  trespasses  not  amounting  to 
actual  occupation  of  the  land.     Ibid. 

32.  It  is  a  mistake  to  siippose  that  the  title  to  real  estate  may  not  be 
incidentally  tried  in  a  transitory  action.  Elliott  v.  Powell,  10  W.  455. 
Rogers,  J. 

33.  In  replevin  for  grain  cut  and  carried  away  by  the  defendant,  he 
may  prove  that  the  land  was  his,  that  the  plaintiff  in  sowing  the  grain 
was  a  trespasser,  and  that  he  (the  defendant)  entered  upon  the  premises 
and  took  actual  possession,  which  he  has  maintained  ever  since,  and  that 
while  in  possession  he  cut  the  grain.    Elliott  .v.  Powell,  10  VV.  453. 

D.  Seal  tactions, 

34.  A  writ  of  entry  sur  disseizin^  fyc,  may  be  maintained  in  this  state. 
Witherow  v.  Keller,  11  S.  &  R.  271. 

35.  But  the  action  is  not  to  be  encouraged  in  cases  where  an  ejectment 
would  be  a  complete  remedy.     Ibid, 

86.  Where  the  land  was  described  in  the  writ  as  lying-in  Greenwood 
township,  without  naming  the  county,  and  as  containing  three  hundred 
acres,  and  in  the  count  the  plaintiff  demanded  ^two  hundred  and  fifty 
acres  in  Greemoood  township  in  Mifflirj  county  aforesaid,"  the  variance 
was  held  to  be  fatal  on  general  demurrer.     Ibid. 

37.  If  the  count  state  merely  that  the  defendant  was  seized  in  his 
demesne,  &c.  by  taking  the  esplees,  without  any  mention  of  value,  it  is 
bad  on  demurrer.     Ibid. 


E.   When  an  Action  is  barred  by  a  former  judgment,  4'C. 

38.  The  presumption  of  law  is  that  the  jury  in  a  former  action  passed 
on  all  the  matters  embraced  in  the  declaration;  and  it  lies  upon  the 
plaintiff  to  show  that  a  part  of  the  demand  was  expressly  withdrawn 
from  the  jury,  and  not  passed  upon  by  them.     Croft  v.  Steele,  6  W,  373. 

39.  A  judgment  previously  rendered  for  the  same  cause  of  action 
sustains  the  plea  of  a  former  recovery,  although  the  action  on  which  the 
judgment  was  given  was  commenced  after  the  action  in  which  the  plea 
was  pleaded.    Duffy. v.  Lytle,  5  W.  120. 

40.  In  trover  for  certain  promissory  notes  brought  by  the  payee*  of 
the  notes  against  B  the  holder,  on  the  ground  of  fraud  in  obtaining  the 
notes,  it  is  not  a  sufficient  defence,  that  in  an  action  brought  by  B 
against  the  maker  of  the  notes,  ^  employed  counsel  who  entered  an 
appearance  for  him;  judgment  having  been  given  for  want  of  an  affidavit 
of  defence.     Burnside  v.  Miskelly,  5^.  506. 

41.  Where  an  action  on  a  promissory  note  was  brought  in  the  name 
of  A,  and  on  the  trial  it  appeared  that  %A  had  disclaimed  all  interest  in 
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the  note  and  in  the  action,  and  thereupon  a  verdict  passed  for  (he  defen- 
ding it  was  held  that  this  was  not  a  bar  to  a  subsequent  action  in  the 
Dame  of  the  real  holder.     Hooker  v.  Jamison^  3  W.  &  S.  436. 

42.  Where  an  agreement  had  been  entered  into  between  two  parties 
(or the  settlement  of  their  respective  claims,  by  which  one  was  to  pay  a 
cmaiosum  to  the  other;  and  an  action  ef  assumpsit  was  brought  upon  the 
agreement  in  which  the  pTaintiff  was  defeated  on  the  ground  of  fraud  in 
obiainingthe  agreement,  it  was  held  that  the  judgment  for  the  defendant 
Id  that  action  was  not  a  bar  to  an  action  of  account  render  by  the  same 
plaintiff  against  the  same  defendant.    I^onard  v.  Leonard^  1  W.  &  S. 

342. 

43.  Where  chattels  which  had  been  replevied  in  New  York  and 
deli?ered  to  the  plaintiff,  after  a  claim  of  property  by  the  defendant,  were 
brought  into  Pennsylvania,  it  was  held  that  they  could  not  be  the  subject 
of  another  replevin  in  this  state  at  the  suit  of  the  defendant  in  New  York, 
while  tlie  replevin  was  depending  in  New  York.  Lowry  v.  Hally  2  W. 
k  S.  129. 

44.  And  it  was  held  that  the  record  of  such  prior  replevin  might  be 
given  Iq  evidence  under  the  plea  of  property,  and  need  not  be  specially 
pleaded.    Ibid. 

45.  To  enable  a  plaintiff  to  recover  a  claim  which  had  been  the  sub- 
ject of  a  former  legal  adjudication  against  him,  there  must  be  not  only 
'an  icknowledgmetit  of  the  debt,  but  a  distinct  and  formal  promise  to 
pajr  or  allow  it.    ^nspach  v.  Brown j  7  W.  139. 

46.  A  ^dre  facias  on  a  mortgage  was  arbitrated  under  the  act  of 
1610.  The  defendant  insisted  that  the  mortgage  was  given  to  secure  in 
partfatare  advances,  and  that  certain  judgments  had  also  been  given  to 
secore  the  same  advances-*-which  the  plaintiff  did  not  assent  to.  The 
arbitrators  found  for  the  plaintiff  a  certain  sum  which  was  not  greater 
than  his  claim  on  the  mortgage,  and  there  was  no  appeal  from  the  award. 
In  t  scire  facias  on  the  judgments  above  mentioned,  where  the  defence 
was  that  the  matter  of  the  judgments  had  been  adjudicated  before  the 
arbitrators,  it  was  held  that  the  plaintiff  might  go  into  evidence  to 
show  that  the  defendant  was  indebted  to  him  in  a  sum  exceeding  the* 
amount  of  the  mortgage  and  judgments.     Connelly  v.  Arnold^  6  W.  312. 

47.  In  an  action  of  covenant  in  the  Circuit  Court  of  the  United  States 
aeairm  J.  Ri  judgment  was  obtained  and  the  land  of  the  defendant  sold 
uotferan  execution  and  purchased  by  ./^  one  of  the  plaintiffs.  In  a  pro- 
ceeding on  the  equity  side  of  the  same  Court  by  Ji  against  J.  R.  and  D.  R. 
a  decree  was  made  that  the  said  J.  R.  and  D.  R.  should  before  a  certain 
dar  pay  to  the  clerk  of  the  court  on  account  of  the  above  judgment 
acenain  sum,  in  default  whereof  a  certain  deed  from  J.  R.  to  D.  R.  for 
ihe  land  sold  at  the  sherifTs  sale  was  set  aside  as  fraudulent  and  void. 
Within  the  time  allowed  by  the  decree  D.  R.  tendered  the  amount 
therein  mentioned,  to  the  attorney  for  the  plaintiffs  in  the  judgment,  who 
^fused  to  receive  it  as  a  specific  payment  under  the  decree,  but  offered  to 
give  credit  for  it  on  the  judgment.  In  an  ejectment  brought  by  D.  R. 
'gainst  a  purchaser  from  .4  for  the  land  sold  at  the  sheriff's  salis,  it  was 
^W  that  the  Circuit  Court  in  equity  was  the  exclusive  tribunal  to 
^^ermine  whether  the  condjtion  imposed  by  its  decree  had  been  per- 
fonoedor  not,  and  that  as  the  defendant  claimed  under  a  regular  sale 
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by  priDcess  of  a  court  of  competent  jurisdiction  the  plaintiff  was  not 
entiiled  to  recover.    Roth  v.  MClelland^  6  W.  68. 

48.  In  covenant  for  instalments  of  money,  a  former  recovery  between 
the  same  parties  on  the  same  instrument  is  not  a  bar,  where  breaches 
for  the  instalments  now  demanded  were  not  speci6cally  assigned  in  the 
former  suit;  and  evidence  is  admissible  to  show  that  the  instalments  now 
demanded  had  not  fallen  due  and  were  not  included  in  the  former 
recovery".     Sterner  v.  Oower^  3  W.  &  S.  136. 

49.  It  is  otherwise  where  the  former  claim  was  entire,  and  for  a  sum 
of  money  in  solido.    Ibid, 
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A.  When   Case  is  the  proper  remedy,  and 

when  the  action  should  be  Trespass, 

B.  Of  the  action  for  sedaction,  &c,  per  qaod 

aervitium  amisit 


C.  Of  the  action  of  deceit 

D.  Of  the  action  of  malicious  prosecution. 

E.  Of  the  action  on  the  case  in  nature  of  • 

writ  of  conspiracy. 


A.  When  case  is  the  proper  remedy ^  and  when  the  action  should  be 

trespass. 

1.  When  the  injury  is  the  immediate  consequence  of  an  unlawful  act, 
trespass  lies;  but  where  it  is  consequential  or  collateral,  case  is  the  pro^ 
per  remedy.  Legaux  v.  Feasor j  I  Y.  586.  Cotteral  v.  Cummins^  6 
S.  &  R.  348. 

2.  The  plaintiff,  an  American  sailor,  declared  against  the  defendant, 
(his  captain)  that  in  a  foreign  port  he  placed  him  forcibly  on  board  a 
French  ship,  to  be  conveyed  in  that  vessel  under  French  colours, 
towards  France^  and  that  by  reason  of  sailing  under  such  colours,  &c. 
the  vessel  was  captured  by  a  British  ship,  Great  Britain  being  then 
at  war  with  France;  and  the  plaintiff  being  found  on  board  such  vessel, 
was  treated  as  an  enemy,  &c.  and  confined  for  a  long  time,  by  reason 
whereof  he  was  damnified,  &c.  Heldy  that  case,  and  not  trespass^  was 
ihe  proper  form  of  action.     Cotteral  v.  CvmminSy  ut  supra. 

3.  Ca^e  lies  for  debauching  the  plaintiff's  daughter  and  getting  her 
with  child, /7er  quod  servitium  amisit.     Beam  v.  Bank,  3  S.  &  R.  215. 

4.  And  although  it  seems  trespass  will  lie,  yet  case  is  the  most  pro- 
per form  of  actiotr.     Jbid. 

5.  Trespass  and  not  case  lies  where  a  defendant  who  has  real  or  per- 
sonal estate  sufficient  to  satisfy  the  demand,  is  arrested  and  imprisoned 
on  a  ca.  sa,  Allison  v.  Bheam^  3  S.  &  R.  142.  Berry  v.  Hamillj  12 
S.&R.  210. 

6.  Trespass  is  the  proper  action  to  be  brought  by  a  father  for  injury 
to  a  minor  child  where  there  was  actual  force.   Hoover  v.  Heim,,  7  VV.  62 

7.  Trespass  will  not  lie  against  the  plaintiff  in  an  action,  who  sues 
out  a  capias  and  causes  a  freeholder  to  be  arrested  for  a  debt.  Farmers 
Bank  v.  M^ Kinney,  7  W.  214. 

8.  If  the  writ  has  been  sued  out  maliciously  and  with  design  to 
oppress,  case  is  the  remedy.    Ibid, 
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B.  Of  the  action  for  seductiony  fyc.per  quod  serviiium  amisit. 

9.  ADactioQ  cannot  be  maintained  by  a  mother  for  debauching  her 
iava^X^x per  quod  serviiium  amisity  where  the  seduction  and  impreg- 
DalioD  took  place  during  the  lifetime  of  the  father,  with  whom  the 
dingbter  resided  at  the  time;  althoughr  after  the  father's  death  she  re- 
maiDed  with  her  mother  who  was  at  the  expense  of  her  lying  in,  and 
who  supported  her  and  her  child.    Logan  v,  Murray j  6  S.  &  R.  175. 

10.  An  action  on  the  case  for  the  seduction  of  a  daughter,  is  founded 
eiclusively  on  the  relation  of  master  and  servant,  not  parent  and  child, 
aodthe  gist  of  it  is  consequential  loss  of  service.  South  v.  Dennistojij 
2  W.  474. 

11.  Hence  a  mother  (though  a  widow),  not  being  entitled  t»the  ser- 
Tioeof  a  child,  cannot  maintain  this  action  except  on  proof  of  actual 
serrice  at  the  time  of  seduction.    Ibid. 

12.  But  a  father  may  maintain  case  for  the  seduction  of  a  daughter 
DDder  twenty-one, /?er  quod  servitium  amisity  though  at  the  time  of  the 
seduction  and  impregnation  she  was  absent  from  his  house  living  at 
another  place,  provided  he  had  the  right  to  her  services.     Hornketh  v. 

13.  loan  action  on  the  case  to  recover  damages  for  seduction,  if  the 
peisoo  seduced  be  above  the  age  of  21  years,  there  must  be  some  evi- 
dence of  the  relation  of  master  and  servant,  some  proof  of  actual  service 
performed.     Wilson  v.  Sprouly  3  P.  R.  49. 

14.  Where  the  plaintiff  was  the  brother-in-law  of  the  person  seduced, 
who  was  2S  years  of  age,  and  resided  with  the  plaintiff,  but  paid  for  her 
boarding,  and  there  was  no  evidence  that  she  performed  any  service 
whateFer;  it  was  held  that  he  was  not  entitled  to  recover.    Ibid, 

15.  A  conviction  of  fornication  and  bastardy,  and  the  payment  accord- 
ing to  the  sentence  of  the  court,  of  money  for  the  maintenance  of  the 
child,  is  not  a  bar  to  an  action  to  recover  damages  for  the  seduction. 

m. 

16.  Whore  an  illegitimate  child  had  lived  in  the  family  of  its  putative 
grandfather  for  several  years,  it  was  held  that  the  grandfather  might 
niaintain  an  action  on  the  case  for  the  abduction  of  the  child,  per  quod 
ierviiium  amisit.     Moritz  v.  Garnharty  7  W.  302. 

17.  In  an  action  for  seduction  where  a  relationship  exists  between  the 
plaintiff  and  the  seduced,  proof  of  the  situation  of  the  plaintiff's  family 
ud  their  general  good  character  is  admissible,  for  the  purpose  of  en- 
hancing the  damages.     Wilson  v.  Sprout,  3  P.  R.  49. 

13.  But  in  such  action  the  plaintiff  cannot  give  evidence  of  the  good 
character  of  the  seduced,  unless  it  be  first  attacked.     Ibid, 

19.  Case  lies  by  a  father  to  recover  damages  for  an  injury  done  to  his 
minor  son  by  the  defendant,  to  whom  the  infant  was  hired  for  an  inde- 
lerminate  lime,  and  who  compelled  him  to  ride  an  unruly  and  un- 
manageable horse,  in  consequence  of  which  the  boy  was  thrown  from 
the  horse  and  his  leg  broken,  per  quod  servitium  amisit.  &c.  fVittv. 
flickers,  8  W.  227. 

20.  1q  an  action  by  a  father  to  claim  damages  for  an  injury  done  to 
his  son  by  compelling  him  to  mount  an  unruly  horse,  in  consequence  of 
which  his  leg  was  broken,  evidence  is  not  admissible  on  the  part  of  the 
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defendant  of  his  treatment  of  the  boy  before  the  accident.  Wilt  v.  Vick- 
ersy  8  W.  227. 

21.  A  surgeon  may  be  asked  on  such  trial  whether  from  the  condi- 
tion of  the  hmb,  &c.  he  thought  that  the  boy  would  ever  regain  the  use 
of  his  leg,  and  whether  the  sufferings  of  the  boy  were  great  or  not' 
Ibid. 

22.  Declarations  of  the  boy^s  mother,  who  was  shown  to  have  nurse! 
and  waited  upon  him  during  his  illness,  were  held  not  to  be  admissible 
on  the  part  of  the  defendant;  though  made  in  the  boy's  presence  and 
without  contradiction  by  him;  and  it  was  held  that  evidence  was  notai^ 
missible  on  the  part  of  the  defendant  to  show  that  the  mother  vra^c/l 
intemperate  habits.    Ibid. 

23.  Ill  an  action  by  a  father  to  recover  damages  for  an  injury  to  a 
childy  per  quod  servitium  amisily  the  jury  may  take  into  consideration 
in  assessing  the  damages  the  trouble  and  expense  of  the  plaintiff  in 
prosecuting  the  suit.    Ibid. 

C.  Of  the  action  for  Deceit. 

24.  In  an  action  of  deceit  on  an  exchange  of  horses,  the  plaintiff  al- 
leging a  warranty  of  soundness  on  the  part  of  the  c^fendant,  the  de|i^D- 
dant  may  show  by  evidence  that  the  horse  received  by  him  was  also 
unsound.    M^Lene  v.  Fullertony  4  Y.  522. 

D.  Malicious  prosecution, 

(a)   Where  the  action  lieSj  and  what  will  support  it. 

25.  An  action  of  malicious  prosecution  will  lie  where  a  criminal 
prosecution  was  commenced,  although  no  indicttnent  was  preferred  to 
the  grand  jury.  Shock  M^Chesney^  4  Y.  507.  [Reversing  the  decision 
at  Nisi  Prius,  in  Shock  M^Chesnej/j  2  Y.  473,  where  the  contrary  was 
ruled.] 

26.  Demanding  excessive  bail,  although  the  plaintiff  has  a  well 
founded  cause  of  action,  or  holding  to  bail  when  the  plaintiff  has  nc 
cause  of  action,  if  done  for  the  purpose  of  vexation,  entitles  the  party 
aggrieved  to  an  action  for  a  malicious  prosecution.  Ray  v.  Lawj  1  P 
C.  C.  210. 

27.  But  if  bail  be  not  demanded  no  action  lies,  however  unfounded 
or  futile  the  suit  may  be.     Ibid, 

28.  An  action  on  the  case  lies  for  maliciously,  and  with  a  determina' 
tion  to  harass,  vex,  impoverish  and  distress  the  plaintiff,  directing  th( 
sheriff  to  levy  nearly  double  the  sum  due  on  a  judgment  obtained  bj 
the  defendant  against  the  plaintiff,  and  causing  the  sheriff  so  to  levy  aric 
sell  the  goods  of  the  plaintiff,  to  an  amount  exceeding  the  sum  due 
Sommer  v.  Wilt^  4  S.  &  R.  19,  23. 

29.  In  order  to  support  this  action  an  injury  and  damage  to  the  plain 
tiff  must  be  proved,  and  it  must  be  proved  that  the  injury  and  damag( 
were  occasioned  by  some  malicious  act  of  the  defendant,  and  the  malic( 
may  be  inferred  from  the  circumstances.     Ibid. 

30.  //  seems  that  if  the  act  eomplained  of  had  proceeded  from  igno 
ranee  or  mistake  of  the  law,  on  a  fair  representation  of  facts  to  the 
attorney^  this  would  be  a  good  legal  defence  to  the  action.    Ibid. 
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31.  It  does  not  follow  from  the  plaintiff's  failure  to  recover  in  an 
action,  that  it  was  brought  with  a  view  to  vex  and  improperly  to  injure 
the  defendant.     Ray  v.  Law^  1  P.  C.  C,  210. 

33.  To  support  an  action  for  a  malicious  prosecution  both  malice  and 
the  want  of  probable  cause  must  be  established  against  the  defendant. 
JftinM  V.  Dupont  Sf  al.  3  W.  C.  C.  R.  31;  2  Br.  A  pp.  42.  Lyon  v. 
for,  Nisi  Prius,  3  Br.  A  pp.  69. 

S3.  Probable  cause  is  a  reasonable  ground  of  suspicion,  supported  by 
dicomstaaces  sufficiently  strong  in  themselves  to  warrant  a  cautious 
man  in  the  belief  that  the  person  accused  is  guilty  of  the  offence  with 
which  he  is  charged.     Munns  v.  Dupont  4*  ^^-  tU  supra. 

34.  Any  prosecution  carried  on  knowingly,  wilfully  and  wantonly, 
or  obstiitately,  for  no  purpose  or  end  of  justice  or  redress,  but  merely  to 
the  Tezation  of  the  person  prosecuted,  is  malicioits.  Kerr  v.  Work' 
m(ai^  Add.  270. 

35.  The  question  of  malice  is  to  be  decided  by  the  jury.  Probable 
cause  is  a  mixed  question  of  law  and  fact.  What  circumstances  are 
efficient  to  prove  probable  cause,  are  to  be  judged  by  the  court. 
Whether  the  circumstances  which  amount  to  probable  cause  are  proved, 
is  ^question  for  thejury.    Munria  v.  Dupont  fy  aL  ut  supra. 

36.  Whether  a  suit  was  brought  maliciously  and  for  the  purpose  of 
oppressing  the  defendant,  is  a  conclusion  to  be  drawn  by  the  jury  from 
all  the  circumstances  of  the  case.     Ray  v.  LaWy  1  P.  C.  C.  210. 

37.  Id  an  action  for  malicious  prosecution  of  a  criminal  charge  want 
of  probable  cause  must  be  combined  with  malice,  but  in  the  case  of  a 
mi7 proceeding  the  existence  o(  a  cause  of  action  is  not  a  defence  to  a 
wit  for  an  excessive  use  of  the  process.  Herman  v.  Brookerhoofy  8  W. 
241.  Gibson,  C.  J. 

38.  In  an  action  for  maliciously  suing  out  a  capias  ad  reap,  against 
the  plaintiff,  it  appeared  that  the  defendant  had  instituted  a  qui  tain 
action  against  the  plaintiff  before  a  justice  of  the  peace,  to  recover  a 
peoaity  for  selling  as  a  pedlar  without  a  license.  On  the  trial  the  de- 
fendant produced  a  license  from  a  Mayor's  Court,  but  the  justice  gave 
jodgment  for  the  penalty  on  the  ground  that  the  Mayor's  Court  had  not 
the  power.  An  appeal  was  taken  to  the  Common  Pleas,  where  the  suit 
was  discontinued.  Held  ihai  the  judgment  of  the  justice,  though  founded 
apoo  a  mistake  of  the  law,  operated  as  an  estoppel  of  a  denial  by  the 
plaintiff  in  this  action  of  probable  cause.  Herman  v.  Brookerhoofy 
8  W.  240. 

39.  In  an  action  for  a  malicious  prosecution  on  the  charge  of  larceny, 
it  is  not  necessary  for  the  defendant  to  fix  the  crime  on  the  plaintiff.  If 
by  his  folly  or  fraud  he  exposes  himself  to  a  well-grounded  suspicion 
that  he  was  guilty,  the  prosecution  was  founded  on  probable  cause. 
^ilmarih  v.  Mounifordy  4  W.  C.  C.  R.  79. 

40.  In  an  action  against  several  persons  for  a  malicioiis  prosecution, 
the  only  evidence  against  one  of  the  defendants  was,  that  he  had  en- 
tered into  a  recognisance  on  the  magistrate's  docket  Xo  prosecute;  but  on 
the  inagistrate's  testifying  that  the  defendant  had  been  bound  over  to 
appear  as  a  witness  and  not  io proseeutCy^viA  that  his  practice  had  uni- 
formly been  to  bind  over  witnesses  in  these  words^  the  court  directed  an 
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acquittal  of  the  defendant  that  he  might  be  examined  as  a  witness  for 
the  other  defendants.     Ibid. 

41.  If  two  or  more  join  in  a  prosecution  without  reasonable  or  proba- 
ble cause,  they  are  jointly  and  severally  liable  to  the  party  injured;  and 
one  who  participates  voluntarily  in  such  prosecution,  and  with  whose 
approbation  and  counsel  it  is  carried  on,  is  liable  in  damages,  whether 
there  were  others  who  were  concerned  in  it  or  not.  Cotton  v.  Huidekop^ 
pcTj  2  P.  R.  149. 

(i)  Pleadings  and  evidence. 

43.  In  an  action  for  a  malicious  prosecution  a  declaration  stating  that 
the  defendant  maliciously  and  without  probable  cause  did  procure  the 
plaintiff  to  be  indicted,  &c.  is  good  although  it  does  not  allege  that  the 
defendant  after  the  finding  of  the  indictment  maliciously  and  without 
probable  cause,  did  cause  her  to  be  tried,  &c.  Graham  v.  Noble,  13  S. 
&  R.  233. 

•  43.  Where  the  declaration  is  for  a  vexatious  suit  and  holding  to  bail 
in  one  action  only,  the  records  of  other  actions  brought  by  the  same  de- 
fendant against  the  same  plaintiff,  cannot  be  given  in  evidence.  Bay 
V.  Lawy  1  P.  C.  C.  207,  209. 

44.  Where  the  declaration  in  such  action  states,  that  the  sum  de- 
manded as  bail  in  a  vexatious  suit  was  endorsed  on  the  writ,  no  other 
evidence  to  establish  the  fact  that  such  bail  was  demanded  can  be  given 
than  the  endorsement  on  the  writ.    Ibid. 

45.  The  declaration  in  an  action  for  maliciously  holding  to  bail,  stated 
the  writ  in  the  original  suit  to  have  been  returnable  to  March,  1S09. 
Under  this  count  a  record  of  an  action  returnable  to  December,  1809^ 
cannot  be  given  in  evidence.  But  it  may  be  used  as  evidence  of  malice 
in  support  of  other  counts.    Munns  v.  JDupont  fy  al.  3  W.  C.  C.  R.  31. 

46.  If  the  declaration  in  this  action  do  not  recite  the  act  of  Assembly, 
of  1705,  giving  double  damages  in  case  of  imprisonment  without  proba- 
ble cause,  nor  conclude  against  the  form  of  the  act,  the  court  will  not 
order  the  damages  to  be  doubled.    Morrison  v.  Gross^  1  Br.  1. 

47.  Papers  taken  by  a  magistrate  from  the  person  of  ihe  plaintiff  in 
such  action,  and  used  upon  an  indictment  against  him,  and  which  are  in 
the  possession  of  the  defendant,  may  be  read  upon  the  trial  of  the  action. 
Munns  v,  Dupont,  3  W.  C.  C.  R.  31. 

48.  Where  an  action  for  maliciously  suing  out  a  capias  ad  respon^ 
dendum,  and  holding  the  plaintiff  to  bail,  was  brought  against  the  de- 
fendants as  executors:  it  was  held  to  be  error.  Wengert  v.  Seashore, 
1  P.  R.  232. 

49.  In  an  action  on  the  case  for  a  malicious  prosecution  upon  the  act 
of  1705,  unless  the  jury  find  expressly  that  they  have  assessed  only 
single  damages,  the  court  cannot  double  those  which  have  been  given. 
Campbell  v.  Finney,  3  W.  84. 

50.  In  an  action  for  malicious  prosecution,  it  was  held  that  a  witness 
called  for  the  defendant,  could  not  state  the  substance  of  the  testimony 
generally  given  by  several  witnesses,  who  were  sworn  for  the  common- 
wealth before  a  magistrate,  on  the  occasion  which  gave  rise  to  the 
action,  to  establish  probable  cause;  although  he  might  be  permitted  to 
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State  the  substance  of  what  each  witness  swore,  if  such  witness  were 
dead  or  oiu  of  the  process  of  the  court.  Cotton  v.  Huidekopper,  2  P. 
R.149. 

51.  In  an  action  for  a  nialicious  prosecution  the  record  of  the  prosecu- 
tioQ  is  evidence  against  the  defendant,  to  show  not  only  that  the  plain- 
tiff vas  acquitted,  but  that  the  defendant  was  the  prosecutor,  and  was 
directed  by  the  jury  and  sentenced  by  the  court  to  pay  the  costs.  Katter- 
mn\.Stitzerj  7  W.  189. 

E,  Of  the  action  on  the  case  in  nature  of  a  writ  of  conspiracy. 

52.  //  seemsy  that  in  this  action  it  is  not  necessary  fo  declare  that  the 
conspiracy  was  without  probable  cause.  But,  on  error,  the  conrt  will 
presume,  where  the  verdict  is  for  the  plaintiff,  that  probable  cause  was 
notAown.     Griffith  v.  OglCj  1  Binn.  172. 

53.  In  a  writ  of  conspiracy,  strictly  speaking,  it  is  sufficient  to  charge 
the  defendants  with  a  conspiracy, ya&e/^  and  maliciously  yio  accuse  the 
plaintiff  of  a  crime,  without  charging  the  want  of  probable  cause.    Ibid. 

54.  Where  the  conspiracy  was  to  accuse  the  plaintiff  of  an  offence  for 
which  he  was  liable  to  indictment  and  removal  from  office,  the  law  im- 
plies damage,  and  the  declaration  need  not  allege  more.     Ibid, 

55.  In  an  action  in  the  nature  of  a  writ  of  conspiracy  for  fraudulently 
withdrawing  the  goods  of  the  defendant  in  an  execution  from  the  reach 
of  the  plaintiff,  the  standard  of  damages  is  the  value  of  the  goods  with- 
dfairn,and  not  the  amount  of  the  judgment  on  which  the  execution 
issued.    Pehrod  v.  Mitchell,  8  S.  &  R.  522. 

56.  Unless  the  value  of  the  goods  exceeded  the  execution;  in  which 
case  it  seems  the  damages  ought  not  to  exceed  the  amount  of  the  exe- 
CQtion.    Ibid. 

57.  An  action  on  the  case  lies  wherever  the  plaintiff  is  aggrieved  and 
damnified  by  unlawful  acts  done  by  the  defendants,  in  pursuance  of  a 
combination  or  conspiracy  for  that  purpose.  Mott  v.  Danforth,  6  W. 
306.    Sergeant,  J. 

5S.  An  action  on  the  case  lies  for  conspiring  with  the  plaintiff's 
debtor  to  defraud  the  plaintiff  by  advising  and  assisting  him  to  depart 
from  the  state,  and  to  secrete  and  eloign  his  goods  and  chattels  and  con- 
cert ihem  to  their  own  use,  whereby  the  plaintiff  was  prevented  from 
recofering  his  debt,  &c.     Mott  v.  Danforth,  6  W.  304. 

59.  Aud  it  is  not  a  valid  objection  to  the  action  that  the  debt  to  the 
plaintiff  was  not  payable  at  the  time  of  the  alleged  fraud;  nor  that  the 
defendants  were  ignorant  that  the  plaintiff  was  a  creditor;  if  the  design 
was  to  defraud  creditors  generally.*    Ibid, 

60.  In  stich  action  the  measure  of  damages  is  the  value  of  the  pro- 
P^Tty  withdrawn  from  the  reach  of  the  plaintiff;  provided  it  be  within 
^be  amount  of  the  plaintiff's  debt.    Ibid. 
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A.  Authority  of  an  agent  or  factor,  and  how 

proved. 

B.  Liability  of  a  factor  and  agent.  '^ 

C.  Lien  of  the  principal  on  his  property  in 

the  hands  of  the  factor. 

D.  Lien  of  the  factor,  and  liability  of  the 

principal 


E.  Revocation  of  the  power  of  an  agent 

F.  Actions  by   or  against    the  factor,  an 

herein  how  far  the  principal  may  mail 
tain  an  action  for  the  price  of  goods  sol 
by  the  factor. 


A.  Authority  of  an  agent  or  factor^  and  how  proved. 

1.  Where  a  power  is  general  the  attorney  may  do  anything  to  bim 
his  principal  which  is  within  the  scope  of  his  authority.  But  if  it  tx 
special,  everything  is  void  if  he  does  not  act  in  strict  conformity  to  hi 
authority,    ^llen  v.  Ogden,  1  W.  C.  C.  R.  174. 

2.  The  power  of  an  agent  to  sell  lands  must  be  in  writing,  and  can 
not  be  proved  by  his  own  testimony.  Nicholson  v.  Mifflin^  2  D.  246 
2  Yeates,  38.  Meredith  v.  Mucoss,  1  Y.  200.  [And  see  further  on  thi 
pointy  Evidence.] 

3.  It  seems  that  an  agent  or  attorney,  not  authorised  by  deed  unde 
seal,  cannot  execute  a  deed  under  seal  in  the  name  of  his  principal 
Cooper  V.  Rankin,  5  Binn.  613.  Gordon  v.  Bxdkely,  14  S.  &  R.  331. 

4.  But  although  a  deed  of  release  under  seal  cannot  be  executed  b; 
an  attorney  not  authorised  under  seal,  yet  such  writing  may  operate  a 
an  agreement  not  to  prosecute  an  action,  and  may  be  given  in  evidenc 
as  such  under  the  plea  of  non  assumpsit,  in  an  action  by  the  principt 

^  against  the  releasee.     Cooper  v.  Rankin^  ut  supra. 

5.  A  sale  of  land  by  an  agent  under  parol  authority  is  void,  but  if  th 
sale  by  the  agent  be  subsequently  confirmed  by  the  principal,  he  an 
those  claiming  under  him  are  estopped  from  recovering  the  land  in  ejec 
ment.     Vanhorne  v.  Frick,  6  S.  &  R.  90. 

6.  Every  general  power  necessarily  implies  the  grant  of  every  matt< 
necessary  to  its  complete  execution.  An  attorney  who  has  power  t 
convey  land,  has  necessarily  the  power  to  receive  the  purchase  nione^ 
Peck  V.  Harriot,  6  S.  &  R.  149. 

7.  And  where  an  agent  empowered  by  deed  "  to  contract  for  sal 
sell  and  convey^^  land,  entered  into  articles  of  agreement,  by  which 
was  stipulated  that  the  vendee  should  clear  and  improve  the  land,  pa 
the  purchase-money  by  instalments,  &c.  and  on  the  completion  of  tfc 
covenants  receive  from  the  vendor  or  his  legal  representative  a  good  an 
sufficient  warrantee  deed,  it  was  held  that  the  receipt  of  the  agent  ft 
the  purchase-money  was  binding  on  the  principal,  although  no  convej 
ance  of  the  land  had  been  made.    Ibid, 

8.  jA  power  of  attorney  to  sell  and  convey  land  confers  sufficier 
authority  upon  the  attorney  to  redeem  the  land,  when  sold  for  taxe 
MCord  V.  BergautZj  7  W.  487. 

9.  One  who  was  entitled  to  the  annual  interest  upon  a  certain  sui 
bequeathed  by  will,  and  also  to  a  certain  principal  sum,  payable  on  th 
death  of  another  person,  executed  with  her  husband  a  power  of  attoi 
ney  ^^  tg  ask,  demand,  &c.  all  such  sum  and  sums  of  money,  debts,  du& 
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aocoants,  and  other  demands  whatsoever,  which  are  or  shall  be  due, 
ovJDg,  payable,  and  belonging  to  us,  or  detained  from  us,  by  any  man- 
ner of  ways  or  means  whatsoever;  especially  all  the  share,  part,  or  divi- 
dend of  the  said  C.  H,^  of,  in  and  to  the  estate  of  H,  S,  &c.,  now  in  the 
hands  and  possession  of  J,  8.  administrator,"  &c.  Held^  that  this  power 
didnot  authorise  the  attorney  to  compound  for,  and  release  the  annuity 
lod the  principal  sum  payable  after  the  date  of  the  power.  Heffer-^ 
MA  V.  MdamSf  7  W.  116. 

10.  Where  a  testator  ordered  his  land  to  be  sold,  and  the  proceeds  to 
be  divided  among  certain  persons,  it  was  held,  that  a  power  of  attorney 
from  one  of  those  persons  authorising  td  ^*  to  ask,  demand,  and  recover 
his  lawful  part  of  the  estate  of  H.  jK,"  (the  testator);  giving  and  grant- 
ing to  the  attorney  his  fall  power  &c.,  ^<  to  take,  pursue,  and  follow  such 
k^  cocQse  for  the  recovery,  receiving,  and  obtaining  the  same''  as  he 
might  or  could  do  if  personally  present,  and  upon  the  receipt  thereof, 
Kqnitiances,  Ac,  in  his  name,  to  sign,  seal,  and  deliver;  did  not  autho- 
rae.!  to  sell,  and  convey  the  interest  of  the  constituent  as  real  estate, 
or  to  dispose  of  it  as  personal  estate.     Hat/  v.  Mayer ^  8  W.  203. 

11.  ^,  who  was  entitled  to  a  share  of  a  residue  of  real  and  personal 
propetty  which  a  testator  had  directed  to  be  equally  divided  betwixt  his 
chUreo,  executed  a  power  of  attorney,  by  which,  after  reciting  that  the 
testator  had  given  and  bequeathed  to  him  a  certain  legacy,  he  appointed 
i?)  (his  brother  and  also  entitled  to  a  share  of  the  residue,)  his  attorney 
toikmand  and  receive  from  the  executor  the  legacy  so  bequeathed,  and 
Bpoo  receipt  thereof,  a  general  release  or  discharge  for  the  same  to 
soke,  execute,  and  deliver,  &c.     Upon  the  power  of  attorney  was 
endorsed  a  receipt  and  release  under  seal,  by  .^  to  j&  of  200  dollars,  in 
foil  satisfaction  of  his  legacy,  and  concluding '<  and  I  do  hereby  acquit 
ud  discharge  the  said  B^  his  heirs,  executors,  and  administrators,  and 
all  other  persons  from  any  manner  of  amount  of  said  legacy.''    At  the 
date  of  the  power  of  attorney,  the  administration  account  of  the  testa- 
tor bad  not  been  settled;  but  at  the  settlement  it  appeared  that  the  share 
of  each  of  the  personal  estate  was  90  dollars:  Held,  upon  the  construc- 
tion of  the  power  of  attorney,  and  of  the  release  endorsed,  that  the  in- 
tottt  of  ^  in  the  real  estate  of  the  testator  did  not  pass  thereby.   Shep- 
Iq  T.  Lytic,  6  W.  500. 

12.  A  power  of  attorney  given  by  the  obligee  in  a  bond  to  assign  it  to 
a  bank  in  satisfaction  of  a  note  due  to  the  bank  by  the  attorney,  does 
Dot  authorise  the  attorney  to  assign  the  bond  as  security  for,  or  in  pay- 
incnt  of  notes  or  loans,  generally  due  by  him.  Slrohecker  v.  Farmers^ 
Bank,  6  W.  96;  S.  C.  8  W.  188,  9  W.  237. 

13.  Where  a  power  of  attorney  after  reciting  that  certain  land  had 
been  sold  for  taxes,  authorised  the  attorney  after  redeeming  the  land,  to 
sell  and  convey  the  same,  it  was  held  in  ejectment,  by  the  vendee  of  the 
attorney  against  the  purchaser  at  the  sale  for  taxes,  that  it  was  neJissary 
for  the  plaintiff  to  prove  that  he  had  redeemed  the  land.  Devinney  v. 
Reynolds,  1  W.  &  S.  328. 

14.  An  attorney  must  in  some  form  or  other  execute  the  deed  in  the 
Dame  of  the  principal,  otherwise  it  will  not  be  binding  on  the  latter. 
B^ffeman  v.  •Addams,  7  W.  121.    Kennedy,  J. 

15.  Where  a  release  of  a  legacy  executed  by  an  attorney  began  in  his 
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name,  recited  the  power  and  released  in  the  name  of  the  attorney,  an 
was  sealed  by  the  attorney,  it  was  held  not  to  be  the  deed  of  his  prii 
cipal.     Heffernan  v.  AddamSy  7  W.  116. 

16.  A  deed  beginning  "Know  ye  that  M.  H.  by  W.  M.  his  attorney 
&c.,  and  concluding  "  In  witness  whereof  the  said  M.  H.  by  bis  sai 
attorney  hatK  hereunto  set  his  hand  and  seal''  &c.,  to  which  were  a| 
pended  the  name  and  seal  of  M.  U.  and  acknowledged  by  the  attorne 
to  be  the  act  and  deed  of  his  principal,  was  held  to  be  properly  execi 
ted.     Devinnty  v.  Reynolds^  1  W.  &  S.  328. 

17.  The  acts  of  a  servant  bind  his  master  only  when  done  in  tt 
course  of  the  business  committed  to  him,  or  within  the  scope  of  an  ai 
thority  specially  delegated.    Kerns  v.  Piper ^  4  W.  222. 

18.  A  promissory  note  signed  by  a  clerk  in  a  store  for  his  employe 
does  not  bind  the  latter  without  proof  of  special  authority.     Ibid, 

19.  Money  paid  on  account  of  suretyship  for  an  agent  in  a  matu 
where  he  is  acting  for  his  principal,  and  within  the  scope  of  his  auth< 
rity,  creates  a  debt  against  the  principal.  Tiernan  v.  AndrewSy  4  W 
C.  C.  R.  474. 

20.  A  power  of  attorney  given  by  A  and  wife  to  B  "  to  settle  witi 
the  eiecutors  of  C  to  receive  all  legacies,  &c.  and  on  receipt  thereof  t 
execute,  seal  and  deliver,  all  and  every  release,  Quitclaim,  receipt  o 
other  instrument  of  writing,  which  may  be  necessary  to  secure  the  sai< 
executors  from  harm,  on  account  of  any  payment  which  may  be  mad 
by  them,"  does  not  authorise  B  to  convey  the  wife's  interest  in  laiu 
derived  under  the  will  of  C     Sweigart  v.  Frey^  8  S.  &  R.  299. 

21.  An  agency  to  lease  lands  may  be  created  by  parol,  and  the  agea 
is  a  competent  witness  to  prove  it.  M^Gunnagle  v.  7%orn/on,  lOS 
&R.  ^51. 

22.  Testimony  is  not  admissible  of  an  agent's  having  leased  lands  fa 
some  years  and  collected  rents  as  presumptive  proof  of  the  authority  c 
the  agent.     Meredith  v.  MucosSy  1  Y.  200. 

23.  A  receipt  signed  by  a  brother-in-law  of  the  plaintiff,  who  live 
near  him,  and  was  in  habits  of  intimacy  with  him,  was  held  not  to  b 
admissible  to  bind  the  plaintiff  without  proof  of  agency.  Warman  \ 
Boyevy  14S.  &R.  212. 

24.  The  general  rule  is,  that  a  factor  may  sell  on  credit,  unless  in  spc 
cial  cases,  or  he  is  otherwise  directed.  Bingham  v.  Bachcy  Com.  Plea: 
cited  1  Y.  487.  Randolph  v.  Hollingsworthy  cited  Ibid.  Laussat  \ 
Lippincoity  6  S.  &  R.  392. 

25.  But  the  rule  before  the  act  of  1835,  was  that  a  factor  cannc 
pledge  the  goods  of  his  principal  for  his  own  debt.  Laussat  v.  Lij. 
pincotty  6  S.  &  R.  392.     Newbold  v.  Wright y  4  R.  195. 

26.  The  principal  was  not  obliged  even  to  tender  to  the  pawnee  tb 
balance  due  from  him  (the  principal)  to  the  factor.    4  R.  195. 

271ft But  where  a  merchandise  broker  to  whom  goods  were  delivere 
by  his  principal  for  sale,  deposited  them  for  sale  in  the  usual  course  i 
business  with  a  commission  merchant  connected  with  a  licensed  auctioi 
eer,  who  advanced  his  notes  thereon,  it  was  held  that  the  principal  w£ 
bound.     6  S.  &  R.  386. 

28.  A  supercargo  to  whom  various  shipments  have  been  consigned  b 
the  same  vessel,  with  instructions  from  one  of  the  shippers  to  obtain  a 
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ad?ance  on  his  goods,  cannot  make  a  general  deposit  of  the  whole  cargo 
to  secure  a  general  advance,  so  as  to  bind  his  principals.  It  is  his  duty  to 
keep  the  different  interests  separate.     Newboldv,  Wright j  A  R.  195. 

29.  An  attorney  aiuthorised  to  receive  a  debt  due  to  his  principal,  can- 
not extinguish  it  by  commuting  it  for  a  debt  due  by  himself  to  the  debtor, 
by  the  mere  operation  of  exchanging  one  debt  for  another.  Kingston 
T.  Kincaid  ^  al,  1  W.  C.  C.  R.  454. 

30.  A  factor  or  agent  cannot  appropriate  money  of  his  principal  in  the 
haDds  of  another,  to  pay  off  a  debt  due  by  himself  to  a  third  person,  the 
creditor  having  full  notice  that  the  money  belongs  to  the  principal.  Mer^ 
mk  ?.  Bernard^  1  W.  C.  C.  R.  47&. 

31.  A  remittance  by  a  factor  to  his  agent  of  money  due  to  the  princi- 
pal^ the  factor  being  at  the  same  time  indebted  on  other  accounts  to  his 
agent,  and  such  remittance  being  authorised  by  the  principal,  is  not  a 
payment  to  the  principal,  unless  a  specific  appropriation  of  the  money 
were  made  to  the  use  of  the  principal.  Holt  §•  al,  v.  Dorsey^  1  W.  C. 
C.R.396. 

32.  A^  who  was  a  factor  for  several  merchants  abroad,  remits  one  bill 
onaccoant  of  all,  sending  to  each  a  draft  on  the  fund  for  his  share.  This 
is  a  good  execution  of  his  trust  and  authority.  Schenckhouse  v.  Gibbs 
♦  ff/.,4D.  136. 

33.  It  is  essential  however  to  such  remittance  that  notice  should  be 
fi^  to  the  parties.     Ibid. 

34.  A  factor  in  such  case  could  give  no  preference  to  any  claimant  on 
the  food,  and  in  case  of  a  partial  loss,  it  must  have  been  borne  as  a  gene- 
ral average  by  all  concerned.     Ibid, 

35.  The  unauthorised  act  of  an  attorney  is  not  so  absolutely  void  that 
Ihe  constituents  may  not  ratify  it  and  give  it  validity.  Hartshorne  fy 
d  7.  Wright  4-  a/.,  1  P.  C.  C.  72. 

36.  A  factor  cannot  charge  a  commission  on  the  payment  of  his  own 
debt  to  his  principal,  though  perhaps  he  may  if  it  be  remitted  in  bills  of 
exchange.    Pavret  fy  al  v.  Perot  fy  al,  2  Y.  185. 

37.  If  a  supercargo  who  has  received  no  express  instructions  from  his 
pnodpalas  to  the  consignment  of  the  proceeds,  consign  them  fraudulently 
tolhcowner  of  the  vessel  with  a  view  to  secure  to  him  a  debt  due  by 
^principal,  the  owner  of  the  vessel  is  not  entitled  to  any  lieninconse- 
qoeoceof  such  consignment.     Jacoby  v.  Laussat^  6  S.  &  R.  300. 

^.  A  receipt  for  the  price  of  goods,  given  by  an  agent  of  a  consignee, 
B&  receipt  by  his  employer,  so  as  to  enable  the  consignor  to  maintain 
faction  for  money  had  and  received  against  the  consignee.  Comly  v. 
^Bnde,  4  Wh.  526. 

39.  A  party  who  would  avail  himself  of  the  act  of  an  alleged  agent, 
^«si,  in  order  to  charge  the  principal,  prove  the  authority  upder  which 
^  agent  acted.     Hays  v.  LinUy  7  VV.  524. 

40.  Where  an  agent  employed  to  collect  money  and  authorised  to 
Wiethe  note  of  the  defendant  for  the  amount  due,  obtained  the  note  of 
^defendant  from  him,  and  afterwards  returned  and  bartered  the  note 
^  the  defendant  for  a  horse,  which  the  defendant  knew  was  obtained 
^  the  agent  for  himself  and  not  for  the  principal,  it  was  AeW,  that 
^  defendant  was  liable  for  the  amount  of  the  debt  to  the  principal* 
%» V.  Zm»,  7  W.  524. 
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B.  Liability  of  a  factor, 

41.  No  man  can  compel  another  to  render  him  acts  of  friendship 
service,  whether  gratuitously  or  with  view  to  a  remuneration.    But 
the  person  applied  to  consents  to  render  the  service  and  undertakes  tl 
business,  he  is  bound  to  act  in  conformity  to  the  terms  on  which  tl 
request  was  made.     IValker  v.  Smithy  1  W.  C.  C.  R.  152. 

42.  If  a  person  who  is  under  no  obligation  to  execute  an  order 
insurance,  yet  undertakes  it  and  executes  it  badly,  he  is  answerable  i 
the  consequences.     French  v.  Reed  fy  al.y  6  Binn.  308. 

43.  An  agent  is  bound  to  make  insurance  according  to  the  order  of  ^ 
principal:  1.  Where  the  principal  has  funds  in  his  hands.    2.  Where  tl 
principal  consigns  goods  to  him,  and  he  accepts  the  bill  of  lading. 
Where  he  has  been  in  the  habit  of  insuring  for  his  principal      French 
Reed  &  a/.,  6  Binn.  308. 

44.  If  a  merchant  who  is  in  the  habit  of  effecting  insurances  for  I: 
correspondent  receives  an  order  for  making  insurance,  and  neglects  to  < 
so,  or  does  so  differently  from  his  orders,  or  in  an  insufficient  manner,! 
stands  insurer  himself,  and  is  liable  for  losses  and  entitled  to  the  premiui 
If  he  means  not  to  make  insurance  he  must  give  timely  notice.  J 
Tastet  V.  Crousil/aty  2  W.  C.  C.  R.  1 32.     Morris  v.  Summerly  Id.  2C 

45.  An  agent  neglected  to  effect  insurance  according  to  a  letter  of  i 
structions,  which  slated  that  the  owner  ^*  valued  the  vessel  at  4000  doUai 
but  wished  to  have  3000  (say  three-fourths)  only  insured."  Held  th 
he  was  answerable  as  in  the  case  of  a  valued  policy,  although  the  writ 
did  not  order  a  valued  policy  eo  nomine  to  be  effected.  Miner  v.  Ta^ 
gartj  3  Binn.  204. 

46.  Although  the  insurer  has  a  right  to  deduct  the  premium  before  I 
pays  a  loss  upon  the  policy,  yet  if  the  premium  has  been  paid  by  i 
agent  who  has  parted  with  the  possession  of  the  policy,  he  has  noequi 
to  stand  in  the  place  of  the  insurer  and  deduct  the  amount  of  the  premiu 
as  against  a  bona  fide  holder  of  the  policy  who  claims  payment  for 
loss.      Cranston  v.  Philadelphia  Ins.  Co.^  5  Binn.  538. 

47.  Where  one  contracts  as  an  agent,  and  it  is  understood  that  tl 
principal  only  is  to  be  looked  to,  the  agent  is  not  liable  to  an  actio 
Meyer  ^  al,  v.  Barker^  6  Binn.  234. 

48.  But  where  a  charter  party  was  entered  into  by  one  as  agent  f 
the  owners  of  a  ship,  most  of  the  covenants  in  which  were  expressed 
be  made  by  him  as  agent,  but  the  owners  were  not  parties,  nor  were  th< 
named  in  any  part  of  the  instrument,  and  the  charter  party  conclude 
"  for  the  performance  of  all  the  covenants  before  mentioned,  the  parti 
respectively  bind  themselves  to  each  other  personally,"  and  the  vess< 
her  tackle,  &c.  were  bound  ybr  the  due  performance  of  her  owners  ai 
agents  or  agent  to  the  charterer,  it  was  held  that  the  agent  was  perso 
ally  responsible  on  his  covenants.      Ibid. 

49.  If  a  factor  sell  under  a  del  credere  commission,  and  guarantee  tl 
debts,  his  guarantee  only  extends  to  the  sales  and  receipt  of  the  moD< 
by  himself.  If  therefore  he  receive  the  amount  of  sales,  and  remit  by 
bill  of  exchange  which  is  protested,  he  is  not  liable.    JUiter^  if  he  recei' 

Eayment  by  a  bill  which  is  protested.    Muller  v.  Bohlensy  2  W.  C. 
:.  378. 
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50.  A  factor  who  remits  a  bill  to  his  principal  in  payment  of  goods 
sold  OD  his  account,  and  endorses  the  bill,  does  not  thereby  become  per- 
sonally responsible  to  his  principal,  if  he  receives  no  consideration  for 
goaranteeing,  and  does  not  expressly  undertake  to  do  so.  Sharp  v. 
JBmme/,  5  Wh.  2S8. 

51.  The  receipt  of  a  certain  amount  per  cent,  upon  sales  for  "commis- 
siooand  guarantee,"  does  not  create  a  contract  to  guarantee  the  validity 
oft  bill  purchased  bona  fide  in  the  usual  course  of  business  and  remitted 
to  the  principal.     Ibid. 

52.  In  an  action  in  the  District  Court  for  the  City  and  County  of  Phila- 
delphia, by  the  payee  of  a.  bill,  against  the  drawer,  the  defendant  filed 
an  affidavit  of  defence,  stating  that  he,  as  an  agent  for  R.  J.  (the  drawee 
of  the  bill,)  purchased  certain  merchandise  of  the  plaintiff;  that  the  name 
of  his  principal  was  disclosed  by  hina  to  the  plaintiff  at  and  before  the 
tinoeof  the  purchase;  that  the  merchandise  was  furnished  to  the  princi- 
pal, npon  the  credit  and  for  the  use  of  the  principal;  and  that  the  bill  of 
exchange  was  given  by  him  to  the  plaintiff  in  payment  for  the  said  mer- 
cfaaodise,  &c:  Heldj  that  this  was  a  sufficient  affidavit  of  defence  to 
prevent  a  jadgment,    Roberts  ^.  ^tisiinj  5  Wh.  313. 

53.  Contracts  made  by  an  agent  or  manager  in  the  course  of  the 
bnsiDet5,and  without  a  specific  pledge  of  his  own  responsibility,  are 
Dot  binding  upon  himself  personally.     Ca?npbeil  v.  Baker,  2  W.  83. 

GlBSOB,  C.  J. 

54.  If  such  contract  is  reduced  to  writing,  the  person  signing  it  as  an 
>gent merely,  must  sign  the  name  of  his  principal;  but  it  is  indifferent 
whether  he  signs  it  before  or  after  his  own  name.    Ibid,^   Gibson,  C.  J. 

55.  Where  the  manager  of  certain  iron  works  purchased  grain  for 
the  U5eof  the  works,  and  executed  the  following  instrument:  "I  will 
wme  under  obligations  to  pay  fV.  C"  (the  plaintiff),  **  the  amount  of 
^eand  corn  at  the  lime  appointed:  For  J,  D,*^  (the  principal),  "  K  B.^' 
(the  manager);  and  shortly  after  the  date  of  the  paper,  J.  D,  became 
HBoivent  and  went  off;  it  was  held  that  the  manager  was  not  personally 
t»ponsible  on  this  undertaking.     Campbell  v.  Baker ^  2  W.  83. 

56.  h  seems  that  where  an  attorney  executes  a  deed  in  the  name  of 
tie  principal,  as  when  the  covenants  are  in  the  name  of  the  principal 
*ky  hb  attorney,"  he  is  not  liable  on  the  covenants  if  he  appears  to  have 
wceeded  his  authority,  although  he  would  be  if  he  executed  a  deed  as 
>gwi contracting  for  his  principal.    Hopkins  v.  Mehaffey^  1 1  S.  &  K.  129* 

57.  Where  in  articles  of  agreement  the  covenants  were  in  the  name  of 
^corporation  without  mention  of  any  agent,  but  the  instrument  was 
"gned  by  the  president  of  the  corporation  by  his  private  name  on  behalf 
rfthe  company  and  sealed  with  his  private  seal,  it  was  held  that  he  was 
««>t  liable  individually.     Ibid, 

58.  Where  the  defendant,  who  was  a  warehouseman  and  forwarding 
*8em,had  received  certain  goods  with  directions  not  to  forward  them  but 
t<>keep  them  until  sent  for,  yet  employed  the  plaintiff  to  deliver  them  to 
th«  consignee,  and  the  plaintiff  signed  a  bill  of  lading  by  which  he  stipu- 
lated to  deliver  the  goods  to  the  consignee,  "  he  paying  freight,"  it  was 
^U  that  the  defendant  was  liable  individually,  having  exceeded  his 
>nthority,  and  that  the  clause  in  the  bill  of  lading  did  not  exempt  him. 
^nj  V.  Stewart,  1  W.  &  S.  222. 
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59.  In  the  setllement  of  an  account  between  a  principal  and  agent, 
credit  was  given  to  the  latter  for  certain  sums  supposed  to  have  been 
paid  in  England,  but  which  the  principal  was  in  fact  afterwards  obliged 
to  pay.  The  items  in  the  account  were  charged  to  the  principal  at  the 
rale  of  exchange  then  current,  which  was  about  par,  but  it  had  fallen 
considerably  when  the  principal  had  made  the  payments.  In  an  action 
to  recover  back  the  amount  thus  paid,  the  referees  allowed  the  principal 
the  amount  originally  charged,  and  the  court  confirmed  the  award. 
Younghusband  v.  JameSy  2  Br.  148. 

60.  If  the  principal  gives  orders  to  his  factor,  they  must  be  pursued  or 
he  becomes  liable;  but  if  none  are  given,  or  they  are  not  clear  and 
explicit,  the  factor  is  allowed  to  use  his  best  discretion,  according  to  the 
usage  of  trade.     Geyer  v.  Decker,  1  Y.  486. 

61.  If  a  factor  sell  on  credit,  and  take  a  bond  for  the  amount,  blending 
with  it  another  sum  due  to  himself,  the  principal  is  not  obliged  to  wait 
till  the  factor  has  recovered  the  money,  but  may  sue  the  factor  at  once. 
Jackson  v.  Baker,  1  W.  C.  C.  R.  394, 445. 

62.  A  deviation  from  orders  may  be  justified  by  the  existence  of  a  state 
•of  things  not  contemplated  at  the  time  the  orders  were  given.    Dusar  v. 

Pen/,  4  Binn.  361. 

63.  And  in  such  case  it  is  not  necessary  that  the  principal  should  make 
a  demand  of  the  bond  before  bringing  suit.     Ibid. 

64.  A  merchant  ships  to  his  factor  abroad  a  cargo  of  cotton,  and 
encloses  him  an  invoice,  directing  him  to  sell  on  arrival  if  the  price  should 
be  such  as  to  cover  first  cost  and  charges.  If  the  factor  sell  for  less  than 
thte  invoice  price  he  is  liable.  *  Lorain  v.  Cartwright,  3  W.  C.  C.  R. 
151. 

65.  And  the  factor  in  this  case  cannot  justify  selling  below  the  invoice 
price,  even  to  reimburse  himself  the  amount  of  a  bill  drawn  by  his  princi- 
pal upon  him,  and  paid  by  him  as  an  advance  on  the  consignment. 
Ibid. 

QQ.  If  an  agent  employed  to  purchase  property  at  auction  at  a  limited 
price  exceed  his  authority,  he  may  be  considered  as  purchasing  on  his 
own  account  and  may  be  sued  as  a  purchaser.  Hampton  v.  Speckena- 
gle,  9  S.SiR.  212. 

67.  An  agent  who  pays  over  money  received  without  notice,  is  liable 
to  an  action  to  recover  it  back,  if  he  obtained  the  money  fraudulently. 
Seidel  v.  Peckworth,  10  S.  &  R.  442. 

68.  An  agent  who  places  his  principal's  funds  in  the  hands  of  a  third 
person  subject  to  his  principal's  drafts  for  the  amount,  is  not  liable  for 
a  loss  of  the  funds  by  the  insolvency  of  the  depository,  if  he  has  exercised 
reasonable  prudence  in  the  choice  of  the  depository.  Hammond  v.  Cot- 
iky  6  S.  &  R.  290. 

69.  Where  the  defendant  had  received  money  as  the  plaintifTs 
agent  and  for  his  use,  it  was  held  that  he  could  not  defend  himself  on 
the  ground  of  an  alleged  liability  to  refund  to  the  person  from  whom  he 
received  it;  such  person  not  having  preferred  any  claim  or  given  any 
notice  not  to  pay.     M^Nair  v.  Bums,  9  W.  130. 

70.  •/?  in  London  consigned  goods  to  B  in  Philadelphia,  to  be  delivered 
to  C  only  in  case  of  his  paying  the  amount  or  giving  such  security  as 
would  be  satisfactory  to  B.    B  delivered  the  goods  to  C  without  pay- 
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ment,and  without  receiving  security.  Ruled,  that  B  was  h'able  to  Ji 
for  the  full  amount  of  the  orij^inal  debt,  with  a  reasonable  compensation 
for  the  delay  of  payment.     IValker  fy  al.  v.  Smith,  C.  C.  4  D.  389. 

71.  Consequential  damages  are  not  recoverable  against  a  consignee 
or  factor,  unless  he  has  been  grossly  in  fault.  Joyce  v.  Sims,  1  Y.  409, 
and  Lewis  ^  al.  v.  Carradan,  Marshal  v.  Campbell  fy  al,  cited  ibid. 

72.  The  consignee  or  factor  of  a  vessel  who  advertises  her  for  freight, 
is  not  answerable  for  any  damages  that  may  accrue  to  a  shipper  from  a 
disappointment  of  the  voyage,  if  the  factor  declared  his  principal,  or  the 
shipper  knew  that  the  vessel  belonged  to  another  at  the  time  of  shipment. 
Jtyce  V.  Simsy  2  D.  283.     S.  C.  1  Y.  409. 

73.  The  secretary  of  an  incorporated  company  who  as  secretary  has 
signed  a  lottery  ticket  for  the  company,  is  not  personally  liable  to  the 
holder.    Passmore  v.  Mott,  2  Binn.  201. 

74.  It  is  a  rule  of  law  which  does  not  admit  of  dispute,  that  an  agent 
bboood  to  keep  his  principal  informed  of  all  material  occurrences  in  the 
ageDc?:  if  he  fails  to  do  so,  it  is  negligence  and  a  palpable  violation  of 
doty,  for  which  the  factor  is  clearly  liable  to  suit.  Harvey  v.  T\jrner, 
4  BL  229.    Rogers,  J. 

75.  Where  an  agent  sells  the  goods  of  his  principal  on  credit,  taking 
a  note  for  the  price,  gives  notice, of  the  sale  to  his  principal,  and  credits 
him  OQ  account  with  the  amount  of  it,  but  omits  to  give  him  notice  of 
the  non-payment  of  the  note  at  maturity,  the  agent  becomes  responsible 
forthe  whole  amount  of  the  debt;  and  it  is  not  necessary  to  enable  the 
principal  to  recover,  that  he  should  prove  that  he  sustained  any  damage, 
libe  omission  to  give  reasonable  notice*  makes  the  agent  an  insureryf 
the  solvency  of  the  purchasers.  Harvey  v.  Turner,  4  R.  22S.  (Hus- 
TOH,  J.  dissenting.) 

76.  In  Harvey  v.  Turner,  there  was  something  more  than  mere  want 
of  diligence  on  the  part  of  the  agent.  There  was  negligence  preceded 
by  a  positive  act  which  had  tended  to  beget  a  confidence  not  justified 
by  the  event.     Jirrott  v.  Broxon,  6  Wh.  23.     Gibson,  C.  J. 

77.  The  general  rule  is  that  for  an  agent's  omission  to  keep  the  prin- 
opal regularly  informed  of  the  agent's  transactions,  and  the  state  of  the 
interests  intrusted  to  him,  the  meaoure  of  damages  is  to  be  proportioned 
tothe  actual  loss  sustained  by  the  principal.     Arrott  v.  Brown,  6  Wh.  9. 

78.  An  exception  to  this  rule  is,  where  the  information  transmitted  is 
rochas  may  induce  the  principal,  in  the  adaptation  of  his  operations  to 
bis  means,  to  rely  on  an  outstanding  debt  as  a  fund  on  which  he  may 
c<H)fideDtly  draw:  in  which  case  the  agent  makes  the  debt  his  own. 

79.  A  merchant  of  Philadelphia  sent  a  cargo  of  coffee  to  his  corre- 
spondent at  Bordeaux,  and  wrote  to  .him  as  follows:  "  You  will  please 
to  make  sale  of  the  coffee  immediately  on  arrival,  and  forward  the 
returns  in  the  articles  under-mentioned,  by  the  same  schooner."  Held, 
4aiitwasthe  duty  of  the  agent  to  sell  immediately  on  arrival,  no  matter 
*t  what  loss,  if  he  could;  or  as  soon  as  he  conid:  he  had  no  right  to 
exercise  any  discretion.     Courcier  v.  Ritter,  4  W.  C.  C.  R.  549. 

80.  A  consignee  impliedly  contracts,  when  he  accepts  the  consign- 
ment, not  only  for  fidelity  in  the  disposition  of  the  cargo  and  for  the 
exeiciae  of  his  best  judgment,  but  for  the  exercise  of  a  ^om/m/ judgment 
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in  the  management  of  the  business  confided  to  him.  If  he  be  authorised 
to  direct  the  destination  of  the  ship,  with  a  view  to  the  best  market  at 
which  the  cargo  can  be  sold,  it  is  his  duty  by  reasonable  inquiries,  to 
find  out  where  that  market  is,  so  as  to  afford  to  his  employer  the  benefit 
of  it.  But  if  the  consignment  be  general,  and  in  the  usual  form,  so  as 
to  leave  no  option  to  the  consignee  to  select  a  market  other  than  that  to 
which  the  cargo  is  destined,  he  is  not  bound  to  send  ihe  cargo  to  any 
other  market,  though  it  should  turn  out  to  be  better  than  the  one  to 
which  the  cargo  is  sent.     Kingston  v.  Wilson^  4  W.  C.  C.  R.  310. 

81.  Indebitatus  assumpsit  will  lie  against  an  agent  to  recover  back 
money  paid  to  him  as  such,  although  his  principal  is  known,  if  he  has 
not  paid  over  the  money  to  the  principal  without  notice.  Wharton  v. 
Hudson^  3  R.  390. 

82.  There  may  perhaps  be  such  a  thing  as  a  constructive  payment 
over,  by  an  appropriation  to  a  balance  in  the  agent's  favour,  on  a  settle- 
ment of  his  accounts,  before  notice  of  an  adverse  claim;  especially  if  he 
would  be  put  in  a  worse  situation  than  he  was  before,  by  being  com- 
pelled to  resort  to  the  principal  on  original  grounds.  Ibid.  Gibson^ 
C.J. 

83.  The  legislatures  of  Pennsylvania  and  New  Jersey,  having  author- 
ised the  incorporation,  on  certain  terms,  of  a  company,  styled  "  The 
Pennsylvania  and  New  Jersey  Communication  Company ;'*  both  states 
appointed  the  same  persons  commissioners,  who  appointed  the  defen- 
dants agents  to  obtain  subscriptions  to  the  stock,  and  agreed  to  give  them 
one  per  cent,  on  the  amount  obtained  by  them.  The  plaintiff  subscribed 
foMLfiO  shares  of  the  stock,  and  paid  the  first  instalment.  Letters  patent 
were  obtained  from  New  Jersey ^  but  none  were  obtained  from  Penn- 
sylvania,  in  consequence  of  a  sufficient  number  of  shares  not  being 
subscribed.  The  plaintiff  brought  an  action  of  assumpsit  against  the 
defendants  to  recover  back  the  money  paid  by  him  on  his  subscription, 
which  the  defendants  claimed  to  retain  for  a  debt  due  to  them  by  the 
commissioners  for  their  services.  Held,  that  the  plaintiff  was  entitled  to 
recover  back  the  money  paid  by  him,  deducting  its  proportion  of  the 
reasonable  charges,  but  no  more.     Wharton  v.  Hudson,  3  R.  391. 

84.  The  defendants,  a  bank  in  Philadelphia,  received  on  the  5th  of 
October,  1826,  from  the  plaintiffs,  a  mercantile  house  in  the  same  place, 
one  of  the  members  of  which  was  a  director  of  the  bank,  and  conversant 
wiih  its  modes  of  doing  business,  two  drafts  payable  ten  days  after  sight, 
upon  two  mercantrle  houses  in  Virginia,  to  be  transmitted  to  a  bank  in 
Virginia  for  collection;  with  instructions  as  to  the  manner  in  which 
they  were  to  be  presented.  The  bills  were  drawn  by  the  plaintiffs  to 
their  own  order  and  endorsed  by  them.  They  were  also  endorsed  by  the 
cashier  of  the  bank,  with  a  direction  to  pay  them  to  the  order  of  the 
cashier  of  the  bank  of  Virginia.  The  day  after  they  were  received,  the 
cashier  of  the  bank  in  Philadelphia  enclosed  them  in  a  letter  directed  to 
the  cashier  of  the  bank  of  Virginia,  in  which  he  stated  that  "  the  bills 
are  enclosed  for  our  account:"  When  they  were  received  by  the  defen- 
dants, they  were  entered  in  short  in  the  plaintiffs*  bank  book.  On  the 
28th  of  October,  when  a  sufficient  time  had  elapsed,  according  to  the 
common  usage  of  banks,  the  note-clerk  extended  the  bills  on  the  books 
of  the  bank  to  the  credit  of  the  plaintiffs,  and  a  few  days  afterwards  at 
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the  request  of  the  plaiDtifis,  extended  them  in  their  bank  book.     On  the 
Stbor  9th  of  April,  1827,  the  plaintiffs  were  apprised,  for  the  first  time, 
ofthenoD-paymeot  of  the  bills^  and  this  fact  came  to  the  knowledge  of 
the  defendants  about  the  26th  of  the  same  month.    The  plaintiffs'  bank 
book  had  in  the  meantime  been  settled  seven  times:  Held^  (1)  that  the 
defendants  having  received  the  bills  for  transmission  merely,  had  ful- 
filled their  duty  by  sending  them  for  collection,  with  the  instructions  of 
the  plaintiff,  to  the  bank  of  Virginia^  for  whose  laches  it  was  not 
responsible.     (2)  That  though  the  extension  of  the  bills  on  the  books  of 
the  plaintiff  and  defendants  was  equivalent  to  payment,  yet  having  been 
done  under  a  mutual  mistake,  the  defendants  were  not  bound  by  it. 
(8)  That  the  circumstance  of  the  cashier  having  endorsed  the  bills  did  not 
alter  the  legal  relation  of  the  parties,  or  add  to  the  responsibility  of  the 
defendants.    (4)  That  the  seulements  in  the  plaintiffs'  bank  book  did 
not  alter  the  rights  of  either  party.     (5)  That  it  was  not  necessary  for 
the  defendants  to  tender  the  drafts  to  the  plaintiff.     The  Mechanics' 
Bank  v.  Earpj  4  R.  384. 

35.  //  seemsj  that  if  the  defendants  had  entered  into  a  special  agree- 
ment, or  received  a  pecuniary  reward  for  their  services  in  collecting  the 
bills  beyond  a  mere  charge  to  cover  expenses  and  difference  of  exchange, 
and  the  Bank  of  Virginia  was  their  agent  for  that  purpose,  it  would 
haTebeen  responsible  for  the  neglect  of  such  agent;  and  an  action  might 
hafebeen  maintained  to  recover  damages  commensurate  with  the  injury 
rastained  in  consequence  of  such  neglect.     Ibid, 

C.  lien  of  the  principal  on  his  property  in  the  hands  of  a  factor^ 

86.  Wherever  the  property  of  the  principal  can  be  specifically  distm- 
gnishedfrom  that  of  the  factor,  it  has  been  uniformly  determined  that  the 
right  of  the  former  shall  prevail  over  the  possession  of  the  latter.  Price 
y.JRabiony2  D.  67. 

87.  But  if  a  factor  sells  the  goods  consigned  to  him,  receives  the  money 
due  upon  the  sales,  and  mixes  it  indiscriminately  with  his  own  cash,  the 
Tight  of  the  principal  is  gone.     Ibid. 

88.  Where  the  principal  can  trace  his  property  into  the  hands  of  his 
^eot  or  factor,  whether  it  be  the  identical  article  which  first  came  to  his 
Mods,  or  other  property  purchased  for  the  principal  by  the  factor  with 
Ihe  proceeds,  he  may  follow  it,  either  into  the  hands  of  the  factor  or  his 
^  representatives,  or  his  assignees,  if  he  should  become  insolvent; 
iioless  such  representatives  or  assignees  should  pay  away  the  same 
W)re  notice  of  the  claim  of  the  principal.  Veil  v.  Mitchell^  4  W.  C. 
C.  R.  105. 

89.  Where  a  factor  sold  the  goods  of  his  principal,  and  took  bonds 
from  the  debtors  in  his  own  name  for  the  price  of  the  goods,  and  after- 
wards became  bankrupt,  it  was  held  that  the  principal  was  entitled  at 
lav  to  the  amount  secured  by  the  bonds  tp  the  exclusion  of  the  general 
creditors.    Price  v.  Balston,  2  D.  60. 

90.  If  an  agent  or  factor  sell  the  goods  of  his  principal,  and  invest  the 
PWH^eds  in  other  property  for  the  use  of  his  principal,  or  mark  the  pro- 
^sand  put  it  away  as  belonging  to  his  principal,  the  latter  has  a  right 
^eto,  and  is  entitled  to  the  profits  made  from  it  for  iiis  account  either 
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against  the  factor  or  his  general  creditors.    Hourquebies  fy  al.  v.  Girard^ 
2  W.  C.  C.  R.  212. 

91.  But  if  the  factor  applies  the  money  to  his  own  use,  charging  hino- 
self  with  the  amount  in  account  with  his  principal,  the  money  cannot  be 
specifically  followed.    Ibid. 

92.  If  a  factor  takes  a  note  in  his  own  name  for  a  debt  due  to  his 
principal,  the  note  belongs  to  the  principal  in  case  the  factor  afterwards 
become  bankrupt.    Messier  v.  JJmert/y  1  Y.  540. 

93.  Where  an  agent  of  a  foreign  house  obtained  a  decree  in  his  own 
name  in  the  Orphan's  Court  on  a  question  of  the  distribution  of  the  assets 
of  a  sub-agent,  it  was  held  that  this  decree  did  not  operate  against  the 
rights  of  the  principal  but  enured  to  his  benefit,  and  that  he  was  entitled 
to  avail  himself  of  it  against  the  estate  of  the  sub-agent.  Merrick's 
Estate,  2  Ash.  485. 

D.  Lien  of  the  factor,  and  liability  of  the  principal, 

94.  An  agent  who  effects  insurance  for  his  principal,  and  pays  or 
becomes  answerable  for  the  premium,  has  a  lien  upon  the  policy  so  long 
as  he  retains  it;  but  if  he  delivers  it  up,  his  lien  is  gone.  Cranston  v. 
Philadelphia  Ins.  Co.,  5  Binn.  538. 

95.  Though  a  factor  has  a  lien  on  the  goods  oF  his  principal,  yet  he 
cannot  retain  against  the  order  of  his  principal  a  large  portion  of  the 
goods,  though  he  may  retain  as  much  as  will  be  sufficient  to  pay  his 
debt.    Jolly  v.  Blanchard,  1  W.  C.  C.  R.  252. 

^^.  Damages  incurred  by  an  agent  in  the  course  of  the  management 
of  the  principal's  affairs,  or  in  consequence  of  such  management,  must 
be  borne  by  the  principal.     D^Arcy  v.  Lyle,  5  Binn.  450. 

97.  Thus,  where  A  as  agent  of  B  recovered  certain  goods  belonging 
to  B  in  Cape  Francois,  by  virtue  of  the  decree  of  a  competent  tribunal 
there,  in  opposition  to  a  claim  to  the  same  goods  set  up  by  C,  and  then 
sold  the  goods  and  remitted  the  proceeds  to  B\  and  four  years  afterwards 
a  suit  was  instituted  by  C  against  A,  founded  on  the  former  proceedings 
and  connected  therewith,  and  A  was  compelled,  through  the  tyranny  of 
the  president  Christophe,  to  confess  judgment  for  the  sum  at  which  the 
goods  had  been  valued,  and  to  admit,  contrary  to  the  truth,  that  at  the 
time  of  receiving  the  goods  he  promised  to  pay  C  that  sum,  it  was  held 
that  ^  might  recover  from  B  his  principal,  the  amount  thus  paid.     Ibid. 

98.  JI  shipped  goods  on  board  a  vessel,  which  was  captured  and 
libelled  as  prize.  B,  who  was  supercargo  of  all  the  shipments  except 
that  of  A,  and  who  had  also  the  management  of  the  ^^pssel,  joined  with 
the  captain  in  putting  in  a  claim  for  the  ship  and  the  whole  of  the  cargo. 
The  shipment  of  %^  was  acquitted,  and  delivered  to  B  on  his  paying  all 
the  costs  of  court,  counsel  fees,  and  other  expenses  arising  out  of  the 
capture  and  trial,  which  was  effected  by  a  sale  of  the  goods.  Held  that 
B  was  entitled  to  retain  the  amount  thus  paid  against  A.  Delaware 
Ins.  Co.  V.  Delaunie,  3  Binn.  295. 

99.  Where  an  agent  who  had  the  charge  of  a  stock  of  goods  for  the 
purpose  of  carrying  on  the  business  of  a  retail  store,  bought  goods  to 
replenish  the  stock  and  paid  for  them,  or  became  personally  liable  for 
them,  it  was  held  that  he  did  not  thereby  acquire  a  lien  on  the  goods  for 
such  payments  and  liabilities.     Gray  v.  Wilson,  9  W.  512. 
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lob.  A  principal  Is  boqnd  to  disavow  the  act  of  his  agent  the  first 
moment  the  fact  coaies  to  his  knowledge;  otherwise  he  malces  the  act 
hisown.    Bredin  v.  Dubarry^  14  S.  &  R.  30. 

101.  The  defendant,  a  merchant  residing  in  France,  appointed  A  his 
general  agent  in  the  United  States.  A  made  a  contract  with  B  for  the 
ooosi|nment  of  certain  goods  to  the  defendant.  A  dispute  arising  between 
i^aod  the  defendant  respecting  this  consignment,  B  brought  an  action 
against  A^  in  which  .the«  plaintiff  became  bail  for  A,  Judgment  was 
obtained  against  A,  and  the 'plaintiff  was  compelled  to  pay  the  money: 
&U,  that  the  defendant  was  liable  to  assumpsit  for  money  paid,  laid 
oot.&c,and  that  he  could  not  defend  on  the  ground  that  the  judgment 
ai^inst  A  was  unjust,  and  was  obtained  by  the  neglect  or  fault  of  At, 
Tieman  v.  Andrews,  4  W.  C.  C.  R.  564. 

102.  The  plaintiff,  being  the  defendants'  supercargo,  sold  their  goods 
on  a  credit  at  a  foreign  port,  and  procured  from  a  mercantile  firm  there 
adrances  on  the  outstanding  debts  due  upon  the  sales,  which  he  remitted 
to  his  principals  in  a  return  cargo.  In  his  account-sales  of  the  outward 
cargo  rendered  to  one  of  the  shippers,  he  did  not  mention  the  names  of 
the  purchasers,  but  concluded  it  with  *' errors,  omissions  and  outstanding 
debts  excepted:"  In  the  account  rendered  to  the  other  shippers,  the 
names  of  the  purchasers  were  given,  and  it  concluded  '<  errors  and  omis- 
sioDs  excepted."  The  purchasers  having  become  insolvent,  the  foreign 
ix>ase  vbich  had  made  the  advances,  attached  the  property  of  the 
plaintiff  and  recovered  the  amount  of  their  advances:  Heldj  that  the 
pbtiff  was  entitled  to  recover  the  amount  from  the  defendants.  Elliott 
F.  Walker,  1  R.  126. 

E.  Revocation  of  the  power  of  an  agent, 

103.  A  power  of  attorney,  coupled  with  an  interest,  is  irrevocable; 
and  such  is'the  case  of  a  power  given  to  a  third  person  to  fix  the  price 
of  goods  sold  in  discharge  of  a  debt.     Smyth  v.  Craig,  3  W.  &  S.  14. 

104.  In  general,  all  persons  who  act  by  authority  derived  from  others, 
may  proceed  to  execute  business  until  notice  of  the  revocation  of  their 
authority;  and  their  acts  between  the  time  of  the  revocation  of  their 
power  and  of  their  receiving  notice  of  such  revocation,  are  good. 
Bmerbank  v.  Morris^  Wall.  126. 

105.  Where  there  has  been  great  negligence  in  omitting  to  give  notice 
of  the  revocation  of  a  power  of  attorney  to  sell  lands,  innocent  purchasers 
nnder  the  attorney  whose  power  is  revoked  will  be  protected.  Morgan 
^' S(ell,  5  Binn.  316. 

106.  A  power  of  attorney  was  given  in  December ^  1797,  by  v^  to  jB 
and  C,  authorising  them  jointly  and  severally  to  make  leases  and  receive 
the  rents  of  an  estate  of  great  extent  in  the  immediate  vicinity  of  the 
cityof  Philadelphia.  In  September j  1799,  this  power  was  recorded,  and 
Cnot  acting  under  it,  B  separately  made  leases,  residing  at  the  same 
toe  on  the  estate.  On  the  30tli  of  November,  1801,  A  made  a  second 
power  to  B,  C  and  D,  or  any  two  of  them  jointly,  but  not  severally, 
^hicb  second  power  was  known  to  B  on  the  5th  of  May,  1802.  C 
>gain  refused  to  act,  and  D  accepted  the  power,  but  no  conveyance  or 
l«a8e  was  made  under  it;  the  power  was  never  recorded,  no  public 
Doiice  was  given  of  it,  and  B  continued  to  reside  on  the  estate,  receiving 
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rents  and  granting  leases.  On  the  9th  of  June,  1802,  he  leased  cert 
premises  to  the  defendant  in  ejectment  at  a  fair  rent  Heldj  that  thot 
as  between  the  principal  and  agent  the  first  power  was  revoked  as  si 
as  notice  was  received  of  the  second,  yet  the  defendant  being  an  innoc 
purchaser  without  notice,  and  there  having  been  great  negligence  on 
part  of  the  principal  in  omitting  to  give  notice  of  the  revocation  s 
suffering  the  agent  to  continue  to  reside  on  the  estate,  the  lease  to  I 
was  good.     Ibid.  ^     ■, 

107.  The  lapse  of  ten  years,  merely,  fro*m  the  date  of  a  powei 
attorney  without  proof  that  the  party  has  removed  from  his  former  pi 
of  abode,  and  has  not  been  heard  of,  does  not  raise  a  presumption  of 
death.     Fulweiler  v.  Bauffher,  15  S.  &  R.  45. 

108.  Where  a  deed  was  acknowledged  by  one  as  attorney  for 
principals  it  was  held  to  be  sufficient.     Ibid. 

109.  Where  ^  the  agent  in  New  York  of  B  an  English  trac 
havitjg  authority  from  him  for  the  purpose,  drew  a  bill  of  excha 
upon  the  defendants  a  house  in  Philadelphia  indebted  to  j8,  which 
was  taken  by  the  plaintifis  in  payment  of  a  precedent  debt,  and  at 
time  of  drawing  the  bill  B  had  become  bankrupt  in  England, 
although  there  was  a  report  to  that  effect  previously,  the  fact  was 
communicated  officially  to  t/i  until  after  his  transaction  with  the  plaim 
who  were  also  ignorant  of  it  until  then,  it  was  held  that  under  th 
circumstances  the  authority  of  the  agent  had  not  ceased  at  the  time 
•his  drawing  the  bill.     Ogden  v.  Ferguson^  1  Bald.  38. 

110.  The  defendant  signed  a  paper  certifying  that  he  had  bough 
•tf,  agent  for  B  certain  goods  for  which  he  agreed  to  pay  him  a  ceri 
sum:  Held  that  it  was  a  sufficient  defence  that  B  had  warned  the  de 
dant  not  to  pay  to  j1.     Fox  v.  Pray^  2  M.  334. 

F.  Actions  by  or  against  the  factor;  and  herein  how  far  the  princi 
may  maintain  an  action  for  the  price  of  goods  sold  by  the  facto 

111.  An  agent  appointed  by  virtue  of  an  act  of  assembly  to  race 
the  shares  of  prizes  belonging  to  mariners,  may  maintain  a  suit  for  tl 
in  his  own  name.     Henderson  v.  Clarkson^  2  D.  174;  S.  C.  1  Y.  14 

112.  Where  goods  have  been  sold  by  a  factor,  an  action  for  the  p 
may  be  maintained  by  him;  and  a  payment  made  to  him  is  good,  un 
forbidden  by  the  principal.     Girard  v.  Taggart,  5  S.  &  R.  27. 

113.  But  the  principal  may  take  the  collection  into  his  own  hands, 
maintain  an  action  for  the  price  in  his  own  name.     Ibid. 

114.  And  there  is  no  distinction  in  this  respect  between  the  case  ol 
auctioneer  licensed  under  the  acts  of  assembly,  and  that  of  a  coror 
factor.  Where  goods  have  been  sold  by  a  licensed  auctioneer,  the  p 
cipal  may  maintain  an  action  in  his  own  name  against  the  vent 
whether  such  action  be  for  the  price  of  the  goods  or  for  damages  for 
taking  and  paying  for  them.  Girard  v.  Taggart,  5  S.  &  R.  19,  [w\ 
the  case  of  Willing  v.  Rowlandj  cited  4  D.  106,  in  note,  and  also  c 
3  Y.  342,  was  overruled.] 

115.  But  it  seems  that  so  far  as  regards  the  amount  of  his  duties  ; 
/Commissions,  the  auctioneer  has  the  exclusive  power  of  collection, 
may  forbid  payment  to  the  principal  to  the  extent  of  the  sum  necess 
to  satisfy  these;  and  that  even  without  such  notice,  a  payment  to 
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principal  of  the  duties  aud  commissions,  would  be  at  the  peril  of  the 
payer.    Ibid. 

116.  Quere,  Whether  when  goods  are  delivered  to  an  agent  to  sell 
and  remit  the  proceeds  to  his  principal,  the  law  raises  a  promise  to 
amufU  by  implication,  so  that  an  action  on  the  case  will  lie  for  not 
rending  an  account,  although  no  express  promise  was  made.  Schee 
T.  ffassengCTj  2  Binn.  325, 

117.  Where  goods  were  delivered  to  a  factor  to  sell  on  account  of  the 
plaintiff,  and  he  sold  a  part  payable  in  coffee,  and  afterwards  remitted 
sagaroD  account,  it  was  held  that  the  jury  might  presume  that  the  pro* 
oeeds  of  the  goods  had  come  to  the  hands  of  the  factor,  and  therefore 
that  the  plaintiff  might  recover  on  a  count  for  money  had  and  received. 

m. 

118.  An  action  against  an  agent  upon  a  contract  with  him,  is  not 
nippoTted  by  evidence  of  a  contract  with  the  principal.  Brat^ford  v. 
Earfinm,  2  W.  C.  C.  R.  219. 

119.  Wine  was  shipped  on  account  o(  Jl  to  Philadelphia^  but  did  not 
arrife  iiotil  after  his  death,  when  his  executors  paid  the  freight,  and 
leqaested  j8,  who  was  in  some  way  concerned  with  the  house  by  which 
itvasdiipped,  to  take  charge  of  it,  and  not  to  part  with  the  possession 
till  it  vas  paid  for.  The  wine  remained  in  the  possession  of  B  until  his 
death;  some  time  aft^r  which  it  was  delivered, by  the  agent  of  his  execu- 
tors to  C,  the  widow  of  Ay  who  was  also  one  of  the  executors  of  «/^, 
qx)D  her  allegation  that  it  was  her  own  property.  C  sold  the  wine,* 
ud  received  the  price.  Heldj  that  the  executors  of  B  could  not  main- 
tain an  action  against  C  for  the  proceeds  of  the  wine.  fVells  v.  Siewarij 
5  Binn.  325. 

120.  Where  disbursements  are  proved  to  have  been  made  by  a  factor' 
tor  his  principal,  but  in  consequence  of  a  loss  or  spoliation  of  his  papers, 
the  factor  is  unable  to  prove  the  amount,  the  jury  may  make  a  reason- 
able allowance  for  the  disbursements.     Sulger  v.  Dennis j  2  Binn.  430. 
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^  Wbo  are  Aliens;  and  of  their  capacitj 

tod  disabilities. 
fi>  Kitomliaation  of  Aliens.  • 


C.  Alien  Enemies. 

D.  Of  the  plea  of  Alien  Enemy. 

E.  Of  Expatriation. 


A.  Who  are  •Aliens;  and  of  their  capacity  and  disabilities, 

1.  One  who  was  born  within  the  then  colony  of  New  York,  in  the 
y^w  1760,  and  removed  to  Ireland  in  1771;  and  at  the  declaration  of 
Independence  was  ^ttled  as  an  inhabitant  within  the  British  dominions, 
^here  he  remained  until  1795,  when  he  returned  to  America,  was  not  in 
l*'^  a  citizen  of  the  United  States.  Hollingsworth  v.  Duane^  Wall.  51. 

2.  One  born  within  the  British  dominions  before  the  American  revo- 
}on,and  who  was  never  in  the  United  States,  was  an  alien,  and  inca- 

of  taking  land  by  descent,  in  Pennsylvania.    Jackson  v.  Burns,, 
3  Binn.  75. 
3*  The  argument  that  aliens  must  be  supposed  to  be  excluded  from 
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the  privilege  of  voting  at  borough  elections,  because  they  are  not  ex- 
pressly named,  is  not  so  forcible  here  as  in  England;  because  Pennsyl- 
vania, both  under  the  proprietary  government  and  since  her  indepen- 
dence, has  held  out  encouragement  to  aliens,  unknown  to  the  principles 
of  the  common  law.  Stetvart  v.  Fosterj2  Binn.  118.  Tilghman, 
C.J. 

4.  An  alien,  otherwise  qualified,  may  vote  at  elections  of  borough 
officers  in  Pittsburgh,    Stewart  v.  Foster ^  2  Binn.  120. 

5.  So  under  the  charter  of  the  German  Lutheran  Congregation  of 
Philadelphia,  aliens  may  vote  for  corporate  officers.  Commonwealth 
V.  Woelper  fy  al.y  3  S.  &  R.  29^ 

6.  At  common  law,  upon  the  death  of  an  alien  the  land  which  he  may 
have  purchased  escheats  and  vests  in  the  commonwealth,  without  any 
inquest  of  office.    Rubeck  v.  Gardner^  7  W.  458.    Sergeant,  J. 

7.  An  alien  who  had  purchased  land  in  1809  died  in  1812,  without 
having  been  naturalised  or  made  the  preliminary  declaration.  In  1814, 
the  legislature  passed  an  act  vesting  in  the  widow  of  the  deceased  the 
interest  which  the  commonwealth  had  in  the  land,  saving  such  right  as 
any  heirs  of  the  deceased  might  have  to  the  same.  Held^  that  the  land 
had  escheated  to  the  commonwealth,  and  that  the  heirs  of  the  deceased 
had  no  title.    Rubeck  v.  Gardner j  7  W.  455. 

B.  Naturalisation  of  Miens. 

8.  Under  the  act  of  April  14,  1802,  the  registry  of  aliens,  required  by 
the  second  section,  must  have  been  made  five  years  before  the  applica- 
tion for  naturalisation.    Jlnon.  1  P.  C.  C.  457. 

9.  The  applicant  must  also  exhibit  common  law  proof  of  the  length 
of  his  residence  in  the  United  States,  and  also  of  the  other  matters  re- 
quired by  the  1st  section.     Ibid. 

10.  Parol  evidence  of  the  arrival  of  the  applicant  five  years  prior  to 
the  application,  is  insufficient.    Ibid. 

11'.  An  a/ten  enemy  may  make  a  declaration  of  his  intention  to  be- 
come a  citizen,  according  to  the  act  of  Congress,  but  cannot  be  actually 
naturalised  during  the  continuance  of  the  war.  Little^s  case,  2  B.  218. 

12.  The  proviso  in  the  act  of  Congress,  of  the  14ih  of  .April,  1802, 
establishing  an  uniform  rule  of  naturalisation,  which  excludes  from  citi- 
zenship aliens  whose  country  shall  be,  at  the  time  of  the  application,  at 
war  with  the  United  States,  extends  to  the  supplementary  act  of  26th  of 
March,  1804,  authorising  the  naturalisation  of  the  widow  and  children 
of  persons,  who,  having  pursued  the  directions  of  the  original  act,  may 
die  before  they  haVe  become  naturalised.  Ex  parte  Overingtofi,  5  Binn. 
371. 

13.  Therefore  the  minor  son  of  an  alien,  who  had  made  report  of 
himself,  conformably  to  the  act,  but  who  had  died  two  years  thereafter, 
was  held  not  to  be  admissible  to  the  rights  of  citizenship,  the  country 
from  which  he  emigrated  being  at  the  time  of  the  application  of  the  son, 
at  war  with  the  United  States.    Ibid. 


C.  Mien  Enemies. 

14.  The  general  rule  of  the  common  law  is,  that  an  alien  enemy  can- 
not maintain  an  action  during  the  war,  in  bis  own  name.     Wilcox  v. 
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Benry,  1  D.  69.      Crawford  fy  al  v.  The   William  Penn,  1  P.  C.  C. 
107.  Russtl  V.  Skipwiihy  6  Binn.  347. 

15.  This  rule  appears  to  be  inflexible,  except  where  the  alien  enemy 
isander  the  protection  of  the  sovereign;  as  where  he  comes  into  the 
OHiDtry  after  the  war,  by  license  of  the  sovereign;  or  being  there  at  the 
tiflieof  the  war,  is  permitted  to  continue  his  domicil.     Ibid. 

16.  And  if  the  person  beneficially  interested  in  the  subject  in  dispute, 
bean  alien  enemy,  an  action  cannot  be  supported  in  the  name  of  his 
tnstee,  although  such  trustee  be  not  an  alien.  Crawford  ^  al.  v.  Tht 
William  Penn,  1  P.  C.  C.  106,  108. 

17.  But  if  the  contract  on  which  the^uit  is  brought,  arise  directly  or 
collaterally  out  of  a  trade  licensed  by  tne  government  of  the  country  in 
whose  courts  redress  is  sought,  enemy  interest  in  the  subject  in  contro- 
Tersy  will  not  defeat  the  action  depending  in  the  name  of  such  trustee. 
m  S.  C.  3  W.  C.  C.  R.  484. 

18.  ^uere.  Whether  such  action  on  a  contract  arising  out  of  a  license 
trade,  can  be  maintained  in  the  courts  of  common  law,  in  the  name  of 
^aUen  enemy.     Ibid. 

19.  It  was  decided,  that  the  plea  of  alien  enemy  was  no  bar  to  a  libel 
in  the  District  Court  of  the  United  States,  on  a  bottomry  bond,  given  for 
iDODey  advanced  to  enable  a  cartel  to  perform  the  voyage  to  the  United 
Sutei  Ibid. 

20.  //  seemsy  however,  that  the  rule  respecting  alien  enemies,  does 
oot apply,  in  all  its  rigour,  to  courts  acting  under  the  general  law  of  na- 
t>oos,aud  proceeding  according  to  the  civil  law.     Id.  110. 

21.  A  contract,  therefore,  made  with  an  alien  enemy,  by  the  owner 
or  master  of  a  cartel  vessel,  in  relation  to  the  navigation  of  that  vessel, 
open  the  service  in  which  she  is  engaged,  may  be  enforced  in  such 
courts.   Id.  111. 

22.  Quere.  Whether  an  alien  plaintiff  can  recover  in  ejectment. 
Kmp  v.  Kennedy,  1  P.  C.  C.  40. 

23.  The  act  of  Congress,  of  July  6, 1798,  authorised  the  President  to 
direct  the  confinement  or  restraint  of  alien  enemies,  although  such  con- 
finemeDt  or  restraint  was  not  for  the  purpose  of  removing  them  from  the 
United  States.  Lockington  v.  Smith,  1  P.  C.  C.  465.  Ex  parte  Lock- 
if^im,  Suj).  Ct.  Nov.  1813,  Pamphlet. 

24.  The  act  having  authorised  the  President  to  direct  the  confine- 
ment of  alien  enemies,  necessarily  conferred  on  him  all  the  means  to 

i     ^force  his  orders;  and  the  marshals  of  the  districts  were  the  proper  per- 
8008  to  execute  such  orders.    Ibid. 

25.  It  is  not  necessary  that  the  judicial  authority  should  be  called  in 
'     to  enforce  the  regulations  of  the  President,  in  respect  to  alien  enemies; 

and  ihe  marshal  may  act  without  such  authority.  Lockington  v.  Smithy 
1  P.  C.  C.  472.     Ex  parte  Lockingtonj  ut  supra. 

26.  Congress  intended  by  this  act  to  make  the  judiciary  auxiliary  to 
tl^  executive,  in  effecting  its  objects;  and  each  department  was  intended 
to  act  independently  of  the  other,  except  that  the  former  was  to  make 
the  ordinances  of  the  latter  the  rules  of  its  decisions.  Lockington  v. 
&nftA,  ut  supra. 
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D.  Of  the  plea  of  Mien  Enemy. 

27.  A  plea  of  alien  enemy  must  state,  that  the  plaintiff  is  himself  ai 
enemy,  or  adhering  to  the  enemy;  but  it  is  not  necessary  to  aver  that  hi 
is  residing  in  the  country  of  the  enemy.  Russel  v.  Skipwith^  6  Binn.  241 

28.  If  the  plea  state,  that  the  plaintiff  resides  in  the  country  where  th( 
suit  is  brought,  it  lies  on  the  defendant  to  show  that  the  plaintiff  is  no 
under  the  protection  of  the  government.     Id,  245. 

29.  Where  there  is  a  plea  of  alien  enemy, jot/w  darrein  continuanet 
the  court  will,  after  the  disability  of  the  plaintiff  is  removed,  by  the  oo 
currence  of  peace,  allow  the  plaintiff  to  withdraw  a  former  repUcatioo 
and  reply  de  novo.    Russel  v.^kipwithy  1  S.  &  R.  310. 

E.    Of  Expatriation, 

30.  The  principle  of  the  English  law,  that  no  man  can,  even  for  th( 
most  pressing  reasons,  divest  himself  of  the  allegiance  under  which  h 
was  born,  is  not  compatible  with  the  constitution  of  PennsylvaDia 
Jackson  v.  BurnSj  3  Binn.  85.     Tilghman,  C.  J. 

31.  But  it  seemsy  that  a  citizen  of  the  United  States  cannot  throw  of 
his  allegiance  to  his  country,  without  a  law  authorising  him  to  do  so 
U.  S.  V.  Gilliesy  1  P.  C.  C.  161. 


ALLEGHENY. 


1.  The  owner  of  part  of  an  inlet  in  the  town  of  Allegheny  is  entitlet 
to  common  upon  the  land  reserved  for  that  purpose  by  the  origins 
grant,  &c  But  the  owners  of  out  lots  are  not  entitled  to  such  commoo 
Carr  v.  Wallace,  7  W.  394. 


AMENDMENT. 


A.  Amendments  generally,  and  under   the 

acts  of  Assembly. 

B.  Amendment  of  the  declaration  and  other 

pleadings,     (a)  At  conmion  law.     (6) 
Since  the  act  of  1806. 


C.  Amendment  of  Terdict,  judgment  and  en 

cution. 

D.  When  an  amendment  will  be  pennitti 

after  error  brought 

E.  Other  cases  of  amendment. 


A.  •Amendments  generally  j  and  under  the  acts  of  Assembly. 

1.  Amendments  are  reducible  to  no  particular  rule.  Each  particob 
case  must  be  left  to  the  sound  discretion  of  the  court;  and  amendmeDl 
shall  or  shall  not  be  permitted,  as  will  best  tend  to  the  furtherance  ( 
justice.  Benner  v.  />ey,  1  Binn.  369,  370.  Bailey  v.  Musgrave, 
S.  &  R.  29. 

2.  Although  the  act  of  1806,  authorises  amendments  in  penal  ssvfe 
as  civil  actions,  yet  such  amendments  must  be  of  matter  oi  form^VA 
substance.     Griffiths  v.  Eshelman,  4  W.  55.     Kennedv,  J. 

3.  The  act  of  31st  March,  1806,  was  intended  to  correct  only  mattei 
of  form;  standing  in  the  way  of  the  merits  of  the  case,  but  not  to  altt 
the  cause  of  action.    Ebersoll  v.  Krug^  5  Binn.  53. 
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4.  This  act  does  not  authorise  an  amendment  of  matter  o(  substance, 
after  verdict,     Mayjidd  v.  White^  1  Br.  249,  250. 

5.  Under  this  act,  the  court  will  not  permit  the  plaintiff  to  amend  by 
entering  a  replication  and  joining  issues  after  the  jury  is  sworn,  without 
ibe  consent  of  the  defendant    Austin  v.  Ingham^  4  Y.  347. 

6.  A  plaintiff  is  entitled  to  an  amendment  under  this  act,  though  under 
anile  for  trial  or  nonpros.     Canal  Co.  v.  Parker ,  4  Y.  363. 

7.  Although  the  act  authorises  the  defendant  to  alter  his  plea  or  de- 
i(HKe,at  any  time  on  or  before  trial;  yet  this  must  be  understood  to  be 
by  permission  of  the  court.  The  discretion  of  the  court,  however,  is  a 
1^1  discretion,  subject  to  review  upon  a  writ  of  error.  Young  fy  aL  v. 
Cmmonu)talthy  6  Binn.  8S,  [and  see  EiiRoa.] 

8.  The  practice  in  the  Supreme  Court,  under  this  act,  has  been  to  allow 
amendments  after  the  jury  was  sworn.  Gordon  v.  Kennedy^  2  Binn. 
291. 

9.  The  act  does  not  authorise  the  introduction  of  new  parties  to  a 
suit  either  plaintiffs  or  defendants.  Wilson  v.  Wallace,  8  S.  &  R.  53. 
S.P.  Chamberlin  v.  Hite,  5  W.  373. 

10.  The  provision  in  the  7th  section  of  the  act  of  24th  March,  1818, 
that  no  jinV  shall  abate,  &c.  *<by  the  omission  to  name  one  of  the  parties; 
batinsuch  case  the  names  of  the  persons  so  omitted  may  on  application 
to  the  court  be  added  to  the  record,'^  &c.  does  not  extend  to  suits  of  all 
descriptions,  but  was  intended  to  provide  merely  for  the  omission  of  the 
names  of  persons  suing  in  a  representative  character,  as  executors, 
asigDees,  trustees,  &c.    8  S.  &  R.  53.     Duncan,  J. 

11.  Therefore  the  Supreme  Court  refused  to  allow  an  amendment  in 
to  action  by  one  of  several  partners,  by  adding  the  names  of  the  other 
partners.    8  S.  &  R.  53. 

12.  And  if  a  suit  be  brought  in  the  names  of  "  0.  H.  &  Co."  it  can- 
not be  amended  on  the  trial  by  adding  the  names  of  the  partners  as 
"0.  H.  and  T.  H.  partners  under  the  firm  of  0.  H.  &  Co."  Chamber- 
lin ?.  Hitey  5  W.  373. 

13.  After  a  plea  in  abatement,  however,  the  court  gave  leave  to  add 
'he  name  of  a  co-executor  plaintiff,  under  the  act  of  1818.  Dunton  v. 
Blkinton,  2  M.  85. 

14.  //  seems  that  an  amendment  ought  generally  to  be  allowed, 
though  after  judgment  on  demurrer.     Burk  V,  Hubery  2  W.  311. 

15.  The  decision  of  the  court  below  on  an  application  to  amend  after 
Mgmeiit  on  demurrer,  is  matter  of  discretion,  not  within  the  act  of 
1806,  and  therefore  not  the  subject  of  a  writ  of  error.  Burk  v.  Huber, 
2W.306. 


B.  Amendment  of  the  declaration,  and  of  other  pleadings. 

(a)  At  common  law. 

16.  Amendment  of  a  declaration  in  ejectment  by  adding  a  count 
ttatiiig  a  demise  under  a  new  title,  is  not  allowed.  Gale  v.  Babcock, 
*W.C.C.R.  199. 

17.  Application  for  leave  to  amend  the  declaration  in  ejectment  can- 
iiot  be  entertained  at  Nisi  Prius.    Howard  v.  Pollock  fy  aL,  1  Y.  509. 

18*  Amendments  may  be  made  of  the  declaration  when  the  cause  is 
vou  L— 3 
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set  down  for  trial,  even  in  a  qui  tarn  action;  but  the  defendant  will  be 
entitled  to  an  imparlance  and  costs.    Jones  v.  Ross^  2  D.  143. 

19.  Where  the  declaration  in  ejectment  laid  the  demise  by  mistake  be- 
fore the  death  of  the  |>erson  whose  death  gave  rise  to  the  controvenfi 
leave  was  given  to  amend.     Coates  v.  Hamilton^  2  D.  256. 

20.  Amendment  of  a  declaration  in  ejectment,  by  enlarging  the  term, 
was  allowed  on  payment  of  costs.  Cockshot  v.  Hopkins,  2  D.  97. 
Wood  V.  Galbraith,  2  Y.  536. 

21.  But  the  court  will  not  allow  an  amendment,  by  enlarging  thi 
term,  where  after  judgment  the  term  expires,  if  there  has  been  gmt 
laches  and  delay,  and  another  party  has  come  into  possession^  Ganlh 
ner  v.  Wilson,  2  Y.  186.     Campbell  v.  Gratz,  6  Binn.  115. 

22.  A  declaration  in  ejectment  was  altered  after  the  jury  was  swon, 
to  make  it  conformable  to  the  record.     Smith  v.  Brown^  1  Y.  513; 

23.  But  an  amendment  of  the  declaration,  offered  after  the  jnryii 
sworn,  and  introducing  a  new  cause  of  action,  cannot  be  allowed.  P(M» 
master  General  v.  Ridgway,  G.  135. 

24.  In  an  action  of  debt  against  one  obligor,  a  declaration  setting 
forth  a  joint  and  several  bond,  cannot  be  amended,  by  adding  a  nev 
count,  setting  forth  a  joint  bond  of  the  defendant  and  another  penoiL 
Ibid. 

25.  Where  a  plaintiff  suffered  a  nonsuit  from  a  mistake  in  his  dedi* 
ration,  the  court  afterwards  permitted  him  to  take  off  the  nonsuit  aaiL 
aniend  the  declaration,  on  paying  costs.  Craig  v.  Brown,  I  P.  C. XL 
139. 

26.  Where  the  damages  found  by  the  jury  exceed  the  amount  laid  m 
the  declaration,  the  court  will  not  amend  the  declaration,  without  send- 
ing the  cause  to  a  new  trial.     Girard  v.  Stiles,  4  Y.  1. 

27.  Where  the  court  below  permitted  the  declaration  to  be  aroendel 
by  the  writ,  after  the  jury  had  been  sworn;  and  then  had  the  jarjf 
sworn  again,  and  received  their  verdict  without  consent,  without  gifioB 
the  defendant  liberty  to  plead  anew,  and  without  an  imparlanoe  oK 
awarding  the  payment  of  costs  by  the  plaintiff,  it  was  held  that  the  prtH 
ceeding  was  erroneous.  Thompson  v.  Musser,  1  D.  458, 464.  (AtueBj 
J.  dissenting.) 

(b)  Since  the  act  of  1806. 

28.  The  true  criterion  for  determining  whether  an  amendment  is  ad" 
missible  is  this,  whether  the  amendment  is  of  another  cause  of  coDtrO' 
versy;  or  whether  it  is  the  same  contract  or  injury,  and  a  mere  permit- 
sion  to  lay  it  in  the  manner  which  the  plaintiff  considers  will  best  cor- 
respond  with  the  nature  of  his  complaint  and  with  his  proof  and  tfac 
merits  of  his  case.     Cassell  v.  Cooke,  8  S.  &  R.  287.    Duncan,  J. 

29.  The  plaintiff  cannot  introduce  an  entirely  nez^^  cause  of  actios 
But  if  he  adhere  to  the  original  cause  of  action  he  may  add  a  coniB^ 
substantially  different  from  the  declaration.  Cunningham  v.  Day,  2  S 
&  R.  1.     S.  P.  Rodrigue  v.  Curcier,  15  S.  &  R.  81. 

30.  Where  the  court  below  permitted  an  amendment  of  the  dedaratiai 
which  went  to  introduce  a  new  cause  of  action,  the  Supreme  Court  oi 
error  reversed  the  judgment.  Newlin  v.  Palmer,  11  S.  &  R.  98.  [Bri 
in  Sandback  v.  Quigley,  8  W.  462,  J.  Rooxas  says,  ^  although  not  di^ 
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poted  to  quarrel  with  Neiolin  v.  Palmer j  yet  the  inclination  of  my  mind 
it  adverse  to  the  reversal  of  a  cause  for  permitting  an  amendment  that 
may  and  often  does  promote  the  substantial  justice  of  the  case."] 

31.  The  act  of  1806  was  intended  to  authorise,  and  perhaps  to  re- 
quire, the  courts  to  grant  amendments  aflelr  swearing  the  jury,  as  fully 
isthey  could  do  at  common  law  before  swearing  the  jury;  and  also  to 
mUe  a  judge  at  Nisi  Frius  to  allow  amendments  when  the  cause  is 
oiled  for  trial,  which  could  formerly  be  allowed  only  in  bank.  And  the 
Id  goes  no  farther  in  altering  the  common  law  than  to  render  an  appli- 
otioQ  unobjectionable  in  point  of  time  only,  which  would  be  otherwise 
vithout  its  aid.  Farmers  fy  Mechanics  Bank  v.  Israel,  6  S.  &  R.  294. 
5.  9.  P.  fFilson  V.  Hamilton,  4  S.  &  R.  240. 

32.  TkiT^ore  an  amendment  will  not  be  granted  which  would  change 
the  ground  of  action,  and  introduce  a  new  matter  altogether  distinct 
from  the  transaction  originally  set  forth.  Ibid.  Wilson  v.  Wallace,  8 
S.liR.53. 

31  Thus,  in  an  action  against  the  defendant  as  endorser  of  two  pro- 
mmsq  notes,  where  it  appeared  that  thehotes  declared  on  were  not  due 
at  the  time  of  instituting  the  action,  it  was  held  that  an  amendment  in- 
trodndDg  five  other  notes  entirely  different  as  to  dates,  sums,  and 
(uregirded  two  of  them)  the  name  of  the  drawer,  was  not  admissible, 
akhoi^itwas  contended  that  the  notes  proposed  to  be  substituted, 
were  originally  intended  to  be  the  subject  matter  of  action,  but  were 
omiaedby  mistake,  and  although  the  statute  of  limitations  would  inter- 
reoe  (0  prevent  a  fresh  suit  upon  them.  F.  fy  M.  Bank  y.  Israel,  ut 
npn. 

34.  But  it  seems  that  if  a  mistake  in  the  notes  had  been  clearly  made 
oot,aiKlthe  application  to  amend  had  been  made  in  a  reasonable  time, 
lelief  might  have  been  i^ranted.     Ibid, 

35.  Where  a  plaintiff  had  filed  a  statement  on  certain  promissory 
notes,  the  court  refused  leave  to  file  a  declaration  containing  other  notes. 
Ml  V.  ^mies,  2  M.  144. 

36.  In  an  action  of  covenant,  amendments  of  the  declaration  assign- 
ing new  breaches  of  the  same  instrument  on  which  the  original  counts 
were  founded,  and  alleging  performance  on  the  part  of  the  [plaintiff,  in 
iDolher  mode  than  was  alleged  in  the  original  counts,  are  admissible. 
Cm  V.  Tilghman,  1  Wh.  282. 

37.  In  actions  ex  contractu,  so  long  as  the  plaintiff  adheres  to  the 
original  instrument  or  contract  on  which  the  declaration  was  founded, 
tn  amendment  making  an  aheration  of  the  grounds  of  recovery  on  that 
iostrnment  or  contract,  or  of  the  modes  in  which  the  defendant  has  vio- 
lited  it,  is  admissible.     Ibid.    Sergeant,  J. 

3a.  In  actions  ex  delicto,  the  rule  is  the  same:  The  foundation  of  the 
complaint  laid  in  the  declaration  rnust  be  adhered  to;  although  the  mode 
ef  stating  that  comfjlaint  may  be  varied  by  an  amendment.  Ibid.  Ser- 

eiAHT,  J. 

39.  Where  the  declaration  is  m  indebitatus  assumpsit  for  goods  sold, 
tcthe  plaintiff  may  be  permitted  at  the  trial  to  add  a  count  un  a  quan- 
turn  meruit.    Bodrigue  v.  Curcier,  15  S.  &  R.  83. 

^.  So  in  an  action  on  a  policy  .of  insurance,  where  the  plaintiff  de- 
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dared  on  loss  •  by  capture  and  by  perils  of  the  sea,  the  court  perm 
ted  an  amendment  by  adding  a  count  for  loss  by  barratry,  Jino 
stated  Per  curiam^  15  S.  &  R.  83. 

41.  Where  the  action  was  for  damages  arising  from  the  defendant 
misconduct,  as  agent  in  the  sale  of  certain  goods  consigned  to  hiai| 
was  held  that  the  defendant  might  add  several  other  counts  tending 
the  same  point  with  the  original  declaration,  and  preserving  the  so 
stance  of  the  same  complaint.     Rodrigue  v.  Curcier,  15  S.  &  R.  81. 

42.  But  the  court  refused  to  grant  leave  to  amend  a  declaration 
trover,  after  the  jury  was  sworn,  by  inserting  other  articles.  Keasly 
Donaldson^  2  Br.  103. 

43.  And  where  the  declaration  is  in  itself  formal,  the  court  will  m 
at  the  moment  of  trial,  allow  a  new  and  substantial  count  to  be  adde 
changing  the  nature  of  the  controversy.  Howard  v.  APKoioenj  fl^S 
150. 

44.  Where  a  declaration  laid,  that  the  defendant  was  indebted  to  d 
plaintiff  for  subscription  to  a  Canal  Company,  with  interest^  it  was  Ae 
that  an  addition  of  a  count,  demanding  the  penality  of  5  per  cent,  p 
month,  under  the  act  of  Assembly  incorporating  the  company,  was 
matter  of  substance,  and  not  within  the  provisions  of  the  act  of  180 
Canal  Co.  v.  Parker^  4  Y.  363. 

45.  '<  I  take  the  distinction  to  be  as  established  in  this  court,  thatti 
same  cause  of  action  may  be  variously  stated,  in  different  counts;  but 
new  substantive  cause  of  action,  cannot  on  the  trial  be  ititroduoed  in  d 
shape  of  an  amendment  to  the  declaration."  Diehl  v.  M*Glue,2] 
339.     Smith,  J. 

46.  Where  the  declaration  filed  was  in  assumpsit  for  goods  soId,ai 
work  and  labour  done,  with  a  quantum  meruiV,  and  money  had  and  r 
ceived,  paid,  laid  out,  &c.;  it  was  held,  that  he  could  not  at  the  trial  ac 
a  count,  setting  up  a  claim,  under  a  distinct  special  agreement,  for  n 
being  employed  by  the  defendant.  Diehl  v.  M^Glue,  2  R.  337,  (Husto 
J.  dissenting.) 

47.  An  amendment  of  a  declaration  in  slander,  by  adding  a  count  £ 
a  malicious  prosecution,  will  not  be  allowed  under  the  act.  Shock 
MChesnet/,4Y.507. 

48.  Where  the  writ  stated  the  defendant's  testator,  as  bailiff  at 

receiver  of  t^,  and  the  declaration  charged  him  accordingly,  an  amem 

ment  was  permitted  by  adding  a  count,  in  which  the  plaintiff  wi 

described  as  surviving  partner,  and  his  interest  as  having  been  hit 

jointly  with  a  certain  B,  deceased.     Gratz  v.  Philips  §•  al.,  1  Bio 

588. 

49.  In  slander,  where  the  words  were  not  actionable  in  themseln 
but  were  laid  as  having  been  spoken  of  a  man's  trade  or  calling,  A 
court  refused  to  allow  the  declaration  to  be  amended  after  the  jury  W) 
sworn,  by  altering  the  trade  laid  in  the  declaration..  Thackara  v.  Cti 
ren,  2  Br.  246.  [In  Rodrigue  v.  Curcier,  15  S.  &  R.  83,  the  Supreo 
Court  expressed  its  disapprobation  of  the  decision  in  this  case.] 

50.  So'in  one  case  the  District  Court  refused  to  allow  a  declaration! 
be  amended,  by  striking  out  the  word  indorser  and  inserting  indorse 
Ibid, 
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51.  Where  the  plaintiff  declared  in  assumpsit  {or  breach  of  a  promise 
to  coDfey  landy  it  was  held  that  he  might  amend  the  declaration  by 
aetting  forth  again  the  breach  of  contract,  blended  with  complaints  of 
frani    Cavene  v.  M^ Michael^  8  S.  &  R.  441. 

52.  Iq  an  action  on  a  sheriflPs  bond,  it  was  held  that  the  plaintiff  might 
laigQ  nev  breaches  of  the  condition  of  the  bond,  after  the  jury  was 
iffom.    Shannon  v.  Commonwealth,  8  S.  &  H.  444. 

53.  Id  trespass,  where  the  declaration  stated  the  act  to  have  been 
eommitted  in  the  township  of  Beaver  in  Union  county,  the  plaintiff  was 
lUoved  to  amend  the  declaration  after  the  jury  were  sworn,  by  inserting 
tbename  of  Centre  township  instead  of  Beaver^  to  correspond  with  the 
itt    Clymer  v.  Thomas,  7  S.  &  R.  178. 

54.  In  ejectment,  if  the  lease  laid  in  the  declaration  has  expired,  it  is 
eiror  in  the  court  to  refuse  an  amendment  by  enlarging  the  term.  Maus 
y.  Montgomery,  10  S.  &  R.  192. 

55.  An  amendment  may  be  made  of  a  declaration  on  a  trial,  even 
after  eoQDsel  have  summed  up.  Franklin  Fire  Ins.  Co.  v.  Findlay,  6 
Wb.483. 

5d.  The  plaintiffs  declared  in  assumpsit  on  a  promissory  note  drawn 
lif  the  defendant  in  thqir  favour.  On  the  trial  it  appeared  that  the 
^aintiffs  and  defendant  were  dealers  in  lottery  tickets,  and  some  evi- 
dence had  been  given  to  show  that  the  consideration  of  the  note,  either 
iD  whole  or  in  part,  was  the  price  of  certain  tickets  sold  by  the  plaintiffs 
lo  the  defendant:  Held,  that  it  was  not  error  to  allow  the  plaintiffs' 
ttQDKl,  after  the  evidence  had  been  closed,  and  the  defendant's  counsel 
bad  concluded  his  address,  to  the  jury,  to  file  additional  counts  for  goods 
lold  and  delivered,  and  money  lent  and  advanced.  Yohe  v.  Robertson, 
%  Wh.  155. 

57.  An  amendment  to  the  declaration  in  an  action  on  the  case  for  a 
Doisance,  by  the  addition  of  a  count  for  the  continuance  of  the  nuisance, 
flttde  after  the  testimony  was  closed  on  both  sides,  was  held  to  be  good. 
Uiller  V.  Frazier,  3  VV.  456. 

58.  But  after  the  evidence  is  closed  and  counsel  have  addressed  the 
jtiry,and  witnesses  have  been  dismissed,  it  is  too  late  for  the  defen- 
dant to  add  a  plea  requiring  new  evidence  on  the  part  of  the  plaintiff  to 
1^1  it.    Ridgely  v.  Dobson,  3  W.  &  S.  118. 

59.  The  act  of  1806  does  not  authorise  an  amendment  of  the  declara- 
lioQ  in  account  render,  after  judgment  of  quod  computet,  although  it  be 
i&ed  before  the  trial  of  issues  certified  by  the  auditors.  Stveigart  v. 
Lowmarter,  14  S.  &  R.  200. 

60.  A  count  charging  man  and  wife  upon  a  joint  assumption,  in  con- 
Iteration  of  money  had  and  received  by  them,  (or  the  use  of  the  plaintiff, 
iibad,  and  cannot  be  amended  under  the  act.  Grassin  v.  Eckart,  1 
Bbn.  575. 

61.  A  declaration  may  be  amended  by  adding  another  count,  or  other- 
'^iOfler  an  appeal  from  an  award.  De  Lisle  v.  Priestman,  1  Br. 
115. 

61  The  declaration  or  plea  may  be  amended  at  any  time  previous  to 
^  itial,  provided  the  opposite  party  is  not  taken  by  surprise.  Golders 
▼.Ctey/on.  I  Br.  175. 

63.  So  they  may  be  amended  at  any  time  during  the  trial,  witbo 
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costs.     Clark  v.  Herrings  5  Binn.  33.     Milts  v.  0*Hara,  1  S.  &  R.  3S 
Cunningham  v.  Day^  2  S.  &  k.  1.     Smith  v,  Sutherfordy  Id,  358. 

64.  After  verdict  no  new  count  can  be  added,  nor  can  the  form  of  th 
declaration  be  essentially  varied.    May  field  v.  White^  1  Br.  250.. 

65.  A  declaration  in  assumpsit,  laying  the  promise  to  have  been  madi 
after  the  action  was  commenced,  may  be  amended  after  verdict,  b] 
altering  the  day  upon  which  the  promise  was  laid,  if  it  appears  from  thi 
record  that  the  cause  of  action  arose  before  the  commencement  of  th< 
suit.     Bailey  v.  Musgrave,  2  S.  &  R.  219. 

66.  An  omission  to  strikeoutthe  nameof  tjfie  casual  ejector  and  to  inser 
that  of  the  real  defendant,  may  be  amended  after  judgment-  Bailey  ^ 
al.  V.  Fairplay^  6  Binn.  450. 

67.  It  seems  that  the  act  of  1806,  intended  to  allow  amendments  on 
the  trial  withoutliHiit  as  to  number:  and  it  was  held  to  be  error  for  tM 
court  to  refuse  an  amendment  of  a  declaration,  on  the  ground  that  it  had 
been  twice  before  amended  on  the  same  urial.  Franklin  v.  Mackej^ 
16S.  &R.  117. 

68.  Where  the  writ  described  the  defendant  as  a  joint  and  several 
recognizor,  an  amendment  of  the  declaration  so  as  to  describe  the 
recognizance  as  several  only,  was  held  to  be  admissible.  Franklin  f* 
Mackey,  16  S.  &  R.  117. 

69.  A  count  in  the  declaration  is  amendable  by  the  substitution  d 
another,  although  there  is  a,  difference  between  the  two,  both  as  to  the 
terms  of  the  agreement  laid,  and  the  several  breaches;  where  the  founds- 
tion  and  purpose  of  the  agreement  itself  is  the  same  in  each.  Kester^* 
Stokes,  1  M.  67. 

70.  Thus  where  a  count  set  forth  in  substance,  that  the  plaintiff  held 
three  promissory  notes  which  he  had  received  from  the  defendants  by 
endorsement,  and  in  payment  of  merchandize  by  him  sold  to  them,  and 
that  they  agreed  and  undertook  to  deliver  to  him  in  exchange  for  these 
notes,  goods  of  equal  value,  or  so  much  money  as  the  notes  on  their 'to 
were  worth,  and  that  he  accordingly  gave  up  the  notes  to  them;  and 
assigned  for  breach  that  they  had  not  delivered  him  such  goods  or  money; 
it  was  held  that  the  count  was  amendable  by  the  substitution  of  another 
setting  forth  in  substance,  that  the  defendants  agreed  to  deliver  to  tbc 
plaintiff  in  exchange  for  the  notes,  a  specific  quantity  of  goods  which  he 
was  to  sell,  and  for  the  proceeds  of  which  he  was  not  to  give  them  credit 
and  if  the  sum  for  which  these  goods  should  be  sold,  and  to  the  exten' 
of  which  a  credit  was  to  be  allowed,  should  fall  short  of  the  aggregati 
amount  of  the  notes,  the  deficiency  was  to  be  promptly  supplied  il 
money  by  the  defendants — that  he  received  the  goods,  sold  them,  anc 
credited  the  defendants  with  the  proceeds,  leaving  a  balance  in  monej 
due  him  according  to  the  defendants'  undertaking — and  assigning  lof 
breach,  the  non-payment  of  that  balance.     Ibid. 

71.  But  the  plaintiff  cannot  amend  by  introducing  a  cause  of  actiai 
wholly  different  from  that  in  the  original  count,  by  incorporating  th' 
statement  of  a  transaction  between  the  parlies  of  which  no  trace  is  tol> 
found  in  the  original,  and  making  the  undertaking  of  the  defendants  t 
depend  essentially  on  this  transaction.    Kester  v.  Stokes,  1  M.  67. 

72.  Thus  the  original  count  above  stated,  cannot  be  amended  bysdt 
stituting  another  which  avers  the  undertaking  of  the  defendants  to  b< 
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to  pay  him  the  difference  between  the  proceeds  of  such  goods  received 
bf  him  from  them,  and  the  sum  of  jgSOOO,  for  which  sum  he  had 
origioally  sold  them  goods.    Ibid. 

13^  li  stents  that  the  court  is  bound  to  the  same  strictness  whether 
the  application  be  before  or  at  the  time  of  the  trial.    Ibid. 

74.  When  the  declaration  in  an  action  of  covenant  on  a  warranty  of 
title,  averred  a  better  title  in  J.  P.  &  B.  P.,  and  on  the  trial  the  plaintiff 
gwein  evidence  whhout  objection,  a  deed  which  showed  ihp  title  to  be 
io  J.  P.  &  fF,  P.,  it  was  Aeld,  that  the  plaintiff  might  amend  his  declara- 
tioo  by  inserting  the  name  of  fF.  P.  instead  of  JR.  P.,  though  after  the 
testimony  on  both  sides  had  been  closed,  and  the  objections  to  the 
rariance  had  been  made.     Christine  v.  Whitehill,  16  S.  &  R.  98. 

75.  In  an  action  of  assumpsit  against  a  husband  and  wife,  the  latter 
of  whom  was  administratrix  of  the  goods,  &c.  of  an  intestate — to  recover 
a  distributive  share  of  the  estate,  it  was  held  that  an  amendment  of  the 

I     dedantion  by  adding  a  count  laying  a  promise  by  the  husband  alone, 
was  not  admissible.     Nuiz  v.  Rentier ^  1  W.  229. 

76.  A  plaintiff  having  declared  in  trover  for  a  bondy  the  case  was 
referred  under  tlie  act  of  1810,  to  arbitrators,  who  made  an  award  in 
bvoor of  the  plaintiff,  from  which  the  defendant  appealed:  Heidj  \\mi 
the  conrt  below  was  jright  in  refusing  the  plaintiff  leave  to  withdraw  the 
origioal  declaration,  and  substitute  one  alleging  the  conversion  to  have 
beeo  of  certain  instruments  of  writing  not  under  seal.  Try  on  v.  Miller y 
1  Wh.  11. 

77.  //  seems  that  such  an  amendment  being  the  substitution  of  a 
diferent  cause  of  action  from  that  originally  stated,  is  not  within  the  act 
of  1806;  and  therefore  it  is  discretionary  with  tlie  conrt  to  jvhich  it  is 
offered,  to  admit  or  reject  it;  and  their  decision  in  relation  to  it  is  not 
BDbjecl  to  revision  upon  a  writ  of  error.     Ibid. 

78.  The  act  of  1806,  requires  the  court  to  allow  amendments  as  well 
ofttrwix  appeal  from  an  award  of  arbitrators  as  before.  Fairchildv. 
iknnison,  4  W.  258. 

79.  An  amendment  of  the  declaration  may  be  permitted  on  a  second 
trial,  after  the  reversal  of  a  former  judgment.    Lee  v.  Wright^  1  R. 

f     149. 

b  80.  The  plaintiff  declared  on  a  note  for  500  dollars,  and  also  for 
\  iDoney  expended,  on  an  insimul  compvtussent,  and  for  work  and  labour 
J  done,&c.  He  afterwards  filed  a  statement  on  a  due  bill  for  75  dollars, 
[  and  a  book  account:  Heldy  that  the  amendment  was  admissible.  Fair- 
I     child  V.  Dennison,  4  W.  258. 

i  81.  In  slander  where  the  words  spoken  are  so  defectively  set  out  as 
''  not  to  be  actionable,  the  declaration  maybe  arneuded  by  setting  out  a 
[  good  cause  of  action,  provided  the  words  substituted  import  a  charge 
generally  the  same.     Proper  v.  Lucey  3  P.  R.  65. 

82.  The  act  does  not  authorise  a  demurrer  for  want  of  form,  during 
the  trial  of  the  suit.     Weidel  v.  Roseberry,  13  S.  &  R.  178. 

83.  The  plea  of  a  former  recovery  may  be  added  on  the  trial,  although 
tcontinuafice  has  intervened.     Garvin  v.  Daicson,  Id.  246. 

H  Rut  the  defendant  is  not  entitled  to  add  a  plea  of  set-off,  after  the 
plaintiff  has  closed  his  evidence.     Glazier  v.  Lowrie,  8  S.  &  R.  498. 
^.  So  a  plea  in  abatement  cannot  be  admitted  or  added,  after  swear- 
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ing  the  jury,  in  an  issue  on  a  plea  in  bhr,     Wilson  v.  Hamilton^ 
R.  240.     Clymer  v.  Thomas,  7  S.  &  R.  ISl. 

86.  Where  there  is  judgment  on  a  writ  of  error,  that  a  plea  den 
to  is  defective,  and  there  is  another  plea,  and  the  cause  is  remand 
trial  on  that  plea,  the  case  stands  in  the  court  below  subject  to  th 
vision  of  the  act  of  1806,  and  the  defendant  may  amend  at  or  befo 
trial,  as  in  other  cases.    Kemmerer  v.  Young y  5  R.  175. 

87.  In  no  case  can  a  continuance  be  demanded  by  reason 
amendment,  unless  when  the  opposite  party  is  thereby  taken  by  su 
and  of  that  matter,  generally  the  court  to  which  the  application  is 
must  judge.     Folker  v.  Satterhe,  2  R.  213. 

C.  Amendment  of  verdict,  judgment  and  execution. 

88.  Where,  in  ejectment,  a  verdict  had  been  given  for  the  plaint 
one  half  of  the  premises,  and  nothing  was  said  respecting  the  othe 
the  verdict  was  allowed  to  be  amended,  by  adding,  <<and  for  the  n 
they  find  for  the  defendant."     Scott  v.  Galbmiih,  cited  1  D.  134 

89.  The  Common  Pleas  ma}^  amend  a  judgment  in  their  disci 
and  the  Supreme  Court  will  not  inquire  whether  they  have  exe 
their  discretionary  power  judiciously.  Latshaw  v.  Steinmer,  1 
R.  357. 

90.  But  where  there  is  a  general  verdict  on  several  counts,  the 
cannot  amend  the  judgment  by  directing  it  to  be  entered  specially  c 
count,  leaving  the  other  count  without  a  judgment,  thotigh  they 
amend  the  verdict,  and  then  make  the  judgment  correspond.    P* 
Harden,  9  S.  &  R.  23. 

91.  Where  a  judgment  on  a  bond  given  by  Jacob  B.,  was  by  m 
entered  against  John  B.,  it  was  held  that  the  entry  was  not  amer 
as  against  purchasers  and  subsequent  incumbrances;  although  the 
may  have  been  aware  of  the  mistake  at  the  time  of  the  creation  o 
lien.     Zimmerman  v.  Briggans,  5  W.  186. 

92.  An  erroneous  teste  of  a  Ji,  fa,  by  a  clerk,  though  execui 
amendable.     Baker  v.  Smith,  4  Y.  185. 

93.  Where  the  judgment  andfi.fa.  differ,  the  latter  may  be  am 
by  the  former.     Black  v.  Wistar,  4  D.  267. 

94.  The  teste  and  return  days  ofsif,  fa.  executed,  were  amenc 
praecipe.    Berthon  v.  Keely,  4  Y.  205. 

95.  So  the  teste  and  return  of  an  alias  vend.  exp.  were  amend 
the  attorney's /?ra?a/7C.     Shoemaker  v.  Knorr^  1  D.  197. 

D.  When  an  amendment  will  be  permitted  after  error  broug 

96.  Where  the  substantial  merits  of  a  case  have  been  tried  fairl 
feigned  issue,  the  court  will  allow  an  amendment  of  a  clerical 
though  after  error  brought.     Prevost  v.  Nichols,  4  Y.  479. 

97.  If  there  is  an  agreement  by  attorneys  below  to  amend,  the 
will  give  leave  to  amend,  without  costs.  Johnson  v.  Chaffant,  1 
75. 

98.  The  court  where  the  record  remains,  may  order  an  amen( 
on  proper  grounds.  Douglas  v.  Beam,  cited  5  Binn.  60.  Prev 
Nichoh,  4  Y.  479.  Berry  hill  v.  Wells,  5  Binn.  60.  Paul  v.  Ha 
9  S.  &  R.  23. 
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99.  An  amendment  of  a  judgment,  by  reducing  the  damages  to  the 
sam  laid  in  the  declaration,  may  be  made  during  the  term  in  which 
judgmept  was  entered,  though  after  a  writ  of  error  shown  to  the  court. 
Fury  V  «S/ofie,  2  D.  1S4.     S.  C.  1  Y.  186.     Add.  114. 

100.  And  where  it  appears  from  the  record  that  the  damages  found  by 
theTerdict  exceed  the  amount  laid  in  the  declaration,  the  Court  of  Error 
may  permit  the  record  to  be  carried  back  to  the  inferior  court  for  amend- 
EKQt  by  a  release  of  the  surplus  damages,  and  if  the  record  be  returned 
thus  amended  the  judgment  will  be  affirmed.  Spackman  v.  ByerSy  6 
S.  &  R.  385. 

101.  Where  one  of  two  defendants  died  before  judgment,  and  judgment 
vas  entered  against  both,  and  error  was  taken  to  the  High  Court,  where 
the  writ  was  non  prossed,  and  then  upon  error  coram  vobis^  the  death  of 
one  of  the  defendants,  before  judgment,  was  assigned  for  error,  the  court 
permitted  an  amendment,  by  entering  a  suggestion  of  the  defendant's 
death)  with  the  same  effect  as  if  done  before  judgment.     Hill  v.  Westj 

I  Binn.  486. 

103.  Ad  omission  in  a  levari  of  a  command  to  levy  the  debt  is  a  clerical 
mistiike  and  may  be  amended  after  error  by  the  court  above.  Peddle 
T.  HolUnshedj  9  S.  &  R.  277. 

103.  Where  an  agreement  was,  that  the  assignee  of  a  judgment 
obtained  by  ji  against  J3,  should  declare  on  a  wager  respecting  his  right 
to receire  certain  moneys,  and  the  declaration  laid  the  wager  as  respecting 
a  jadgment  entered  by  the  administrators  of  Ji  against  B^  it  was  held 
tiiat  this  was  not  a  substantial  variance  and  might  be  amended  after 
error  brought.     Prevost  v.  NicholSj  4  Y.  479. 

F.  Other  cases  of  amendment. 

104.  If  a  defendant  is  sued  by  a  wrong  name  and  gives  bail  by  his 
right  name,  and  pleads  the  general  issue,  the  variance  may  be  amended 
afier  verdict.     Scull  v.  Briddle,  2  W.  C.  C.  U.  200. 

105.  Recognizance  of  bail  in  error  was  amended  after  judgment 
affirmed.     fVelch  v.  Vanbtbber  8^  aLj  4  Y.  559. 

106.  ft  is  not  error  to  allow  an  amendment  of  a  scire  facias  post 
onnum  et  diem^  so  as  to  recite  correctly  the  date  of  the  judgment, 
altfiongh  after  the  plea  of  nul  tiel  record  pleaded.  Willard  v.  NorriSj 
2R.56. 

107.  An  amendment  of  a  scire  facias  so  as  to  make  it  to  conform  to 
the  original  Judgment  may  be  ]jermitted  at  any  time,  even  on  the  trial 
after  counsel  have  addressed  the  jury.     Maus  v.  Maus,  5  W.  318. 

108.  A  scire  facias  against  bail  was  allowed  to  be  amended  by  the 
fpcord,  silbstituting  September,  1782,  for  December,  1781.  Burrows  v. 
Hey  sham,  1  D.  133. 

109.  And,  after  report,  a  rule  of  reference,  in  which  the  name  of  the 
referee  was  erroneously  stated,  was  allowed  to  be  amended.  Elliot  v. 
Elliot,  1  D.  379. 

110.  So  an  inquisition  on  a  writ  of  inquiry  of  damages,  in  which  the 
names  of  the  jurors  were  omitted,  was  allowed  to  be- amended.  Moore 
V.  Him,  4  Y.  37S. 

Hi.  Amendment  of  a  bill  in  equity  was  allowed  after  a  plea  of  the 
^tnte  of  limitations,  by  inserting  that  the  frauds  had  come  to  the  com- 
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plainanl's  knowledge  within  six  years.     fVharton  v.  Lowry^  2  D. 
364. 

112.  A  clerical  error  may  be  amended  even  in  a  criminal  case.  Sharff 
V.  Commonwealthj  2  Binn.  514. 

113.  A  habeas  corpus  for  the  removal  of  a  cause  from  the  Common 
Pleas  to  the  Supreme  Courts  may  be  amended  by  ihe  praecipe,  Benner 
V.  Frey^  1  Binn.  367. 

1 14.  Where  the  return  to  a  habeas  corpus  frotn  the  Common  Pleas  to 
the  Supreme  Court  is  defective,  it  may  be  sent  back  to  the  Common 
Pleas  lor  the  purpose  of  having  the  return  amended  by  that  court. 
Ibid. 

115.  Sheriffs  have  been  permitted  to  amend  their  writs  upon  applica- 
tion made  to  the  court  within  a  reasonable  tim^,  where  it  has  been 
shown  clearly  that  they  were  made  through  mistake  in  regard  to  some 
matter  of  fact,  which  from  its*  nature  might  n6t  be  within  their  own 
knowledge.     Scott  v.  Seilerj  5  W.  241-2.    Kennedy,  J. 

116.  But  where  k  sheriff  had  returned  cepi  corpus  to  a  ca.  sa.  in 
accordance  with  the  fact,  it  was  held  that  he  ought  not  to  be  allowed  on 
the  trial  of  an  action  against  him  for  an  escape,  to  amend  his  return  by 
striking  out  the  return  of  cepi  corpus^  and  instead  thereof  to  return  that 
before  he  executed  the  writ  the  plaintiff's  attorney  directed  him  to  stay* 
it     Scott  V.  Seiler,  5  W.  235. 

117.  Where  a  writ  has  been  in  the  hands  of  the  sheriff,  and  is  returned 
to  the  ofSce  from  which  it  issued,  with  an  endorsement  of  service  having^ 
been  made,  though  without  the  signature  of  the  sheriff  thereto,  suctx 
return  is  amendable.     Dewar  v.  Spence,  2  Wh.  211. 

118.  A  writ  of  error  was  allowed  to  be  amended  by  the  prxcipc^ 
Guhr  v^ChamberSy  8  S.  &  R.  157. 


ANNUITY. 

1.  The  grant  of  an  annuity  in  terms,  out  of  whatever  pnyMe^  prima 
facie  binds  the  person;  and  the  implication  from  it  of  a  covenant  to  pay 
can  be  rebutted  only  by  a  plain  intent  apparent  on  the  face  of  the  iuslrit- 
mept  that  the  annuitant  should  resort  only  to  a  specific  fund.  Norton 
V.  Cooky  10  W.  127.     Gibson,  C.  J. 

2.  By  Indenture  between  a  mother  and  her  son  .^,  reciting  that  the 
mother  was  entitled  under  the  will  of  her  husband  to  certain  rents,  •^ 
grs^nted  to  her  "one  annuity  or  yearly  income  of  312  dollars,  to  be  re- 
ceived, paid,  had,  issuing  and  forthcoming  out  of  the  following  property »'' 
viz.  a  mortgage  payable  by  B  to  «/^;  the  said  annuity  to  be  paid  by  B  to  the 
mother  out  of  the  yearly  interest  payable  by  him:  and  by  the  same  in- 
strument j9  authorised  B  to  retain  so  much  in  his  hands  as  would  pro- 
duce the  annual  sum  of  312  dollars,  and  to  pay  that  sum  annually  to  her; 
and  in  the  event  of  B  paying  him  the  whole  amount  of  the  mortgage 
money,  he  bound  himself,  his  heirs,  &c.,  to  put  to  interest  so  much  of  t^^ 
capital  sum  as  would  produce  the  said  annuity,  and  to  authorise  her  to 
draw  and  receive  the  same.  Afterwards  ji  died,  having  devised  two- 
thirds  of  his  estate  to  his  wife,  who  married  the  defendant.    Heldy  that 
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.^  was  personally  bonnd  for  the  payment  of  the  annuity;  and  the  defen- 
dant having  promised  to  pay  the  arrears  of  the  annuity  in  consideration 
of  forbearance  to  sue  the  representatives  of  A;  it  was  held  that  there 
wasasafficient  consideration  for  the  promise.    Horton  v.  Cook^  10  W. 

129.  , 
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A.  When  an  iodentme  will  be  good;  and  how 

it  moit  be  executed. 

B.  Aiagnment  of  an  indenture. 

C.  ¥nkai  an  indenture  may  be  Tacatedj  and 

vbo  are  bound  by  its  coTenants. 


D.  Power  of  the  master  over  an  apprentice; 

and  for  what  a^ts  the  court  will  diacharge 
an  apprentice. 

E.  Remedy  of  the  master  when  the  apprentice 

absconds  or  marries. 

F.  Action  by  an  apprentice  against  his  master. 


A.  Witn  an  indenture  will  be  good;  and  how  it  must  be  executed, 

1.  A  writing  without  seal  is  not  an  indenture  of  apprenticeship  within 

meaning  of  the  act  of  1770.     Exparte  Buggies^  10  S.  &  R.  416. 

3.  An  infant  under  seven  years  of  age  may  be  bound  apprentice  in 

any  art,  mystery,  occupation  or  labour,  with  the  assent  of  his  parent, 

guariian  or  next  friend,  under  this  act.    Brutzman  v.  Bunnell^  5  Wh. 

3.  An  agreement  by  a  father  that  his  son  shall  serve  three  years  as  a 
W9>  is  binding.     Commonwealth  v.  Moore j  1  Br.  275. 

4.  An  indenture  by  the  nianagers  of  the  almshouse,  binding  a  female 
apprentice  to  learn  the  art,  trade  and  mystery  of  houseioiferyj  is  valid. 
Com.  7,  Jennings,  1  Br.  197.  ^ 

5.  An  indenture  of  apprenticeship  executed  by  one  of  two  copartners 
in  trade,  in  behalf  of  the  firm,  is  void.     Taylor* s  case,  1  Br.  app.  Ixxiii. 

6.  An  indenture  of  apprenticeship  made  in  another  state,  fs  not  obli- 
gatory in  this.  Com,  v.  Edwards,  6  Binn.  202.  S.  P.  Com,  v.  Deacon, 
6  S.  4  R.  526. 

7.  And  an  indenture  executed  in  England,  for  instruction  in  an  art 
which  does  not  necessarily  require  the  apprentice  to  leave  the  kingdom, 
ceases  to  be  obligatory  on  the  apprentice  on  his  removal  to  this  couptry, 
although  he  be  accompanied  by  his  master,  and  although  he  leave  Eng- 
land voluntarily.     Com,  v.  Deacon,  ut  supra. 

8.  It  seems  that  the  consent  of  the  parent  or  guardian  (if  there  be  one) 
Ditistbe  had  in  every  case  of  binding,  except  where  the  infant  is  a  charge. 
And  the  word  or  in  the  first  section  of  the  act  of  1770,  must  be  constrped 
Was  to  effectuate  the  general  intent  and  policy  of  the  legislature.  Com. 
^'  VanUar,  1  S.  &  R.  250.     Com.  v.  Jones,  3  S.  &  R.  158. 

9.  A  mother,  although  married  to  a  second  husband,  is  a  parent 
within  the  meaning  of  the  act,  and  may  as  such,  independently  of  her 
litoband,  give  assent  to  an  indenture.     Supplee^s  case,  6  S.  &  R.  340. 

^0.  It  is  not  necessary  that  the  person  who  consents  as  next  friend  to 
minor,  should  have  received  an  appointment  as  such  from  legal 
wthority.    Boach^s  case,  1  Ash.  27. 

n.  An  indenture  executed  by  a  minor  with  the  consent  of  his  sister 
*•  next  friend,  was  held  valid.    3id. 
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12.  But  the  master  of  an  apprentice  cannot  act  as  next  friend,  so  as 
to  give  validity  to  an  indenture  executed  by  him  as  such.  Com.  v.  Ken^ 
dry,  1  S.  &  R.  366. 

13.  An  indenture  of  apprenticeship  executed  by  an  infant,  without 
the  consent  of  his  parent  or  guardian^  is  not  binding  on  the  infant. 
Guthrie  v.  Murphy,  4  W*.  80. 

14.  The  sister  of  a  nninor,  though  a  married  woman,  is  competent 
under  the  act  of  29th  September,  1770,  to  assent  as  his  next  friend  to 
binding  him  apprentice,  even  to  her  own  husband.  Commonwealth  v. 
Leeds,  1  R.  191. 

15^  But  where  the  binding  is  to  the  husband  of  i\\tprochain  ami,  the 
*  transaction  will  be  more  strictly  scanned  than  in  the  case  of  a  stranger. 
Ibid. 

16.  If  fraud  or  collusion  appear,  the  courts  would  discharge;  but  they 
will  not  discharge  of  course  where  the  covenants  appear  to  be  reasonable 
and  proper  on  the  face  of  the  indenture;  especially  where  the  application 
is  not  made  until  the  apprentice  has  ceased  to  be  a  burden.     Ibid. 

17.  The  general  practice  is  for  the  next  friend  of  a  minor  to  express 
his  assent  by  sealing  the  indenture;  but  it  has  never  been  supposed  that 
he  thereby  rendered  himself  liable  on  the  covenants  in  the  indenture. 
Commonwealth  v.  Leeds,  1  R.  191.     Gibson,  C.  J. 

18.  An  indenture  may  be  valid  without  any  covenant  for  schooling 
at  all,  if  it  should  appear  that  the  education  of  the  apprentice  had  beea 
sufficiently  attended  to  before.     Ibid.    Gibson,  C.  J. 

19.  Where  the  father  of  an  infant  has  been  found  by  an  inquisition  to 
be  an  habitual  drunkard,  the  mother  is  competent  to  give  consent  to  thd 
binding  of  such  infant  as  an  apprentice.  Ex  parte  Entrickeny  1  Ash. 
71. 

20.  The  father  of  an  infant  cannot  bind  him  as  an  apprentice  without 
his  consent;  and  it  is  necessary  that  the  infant  should  become  a  party 
to,  and  execute  the  indenture.     Commonwealth  v.  Moore,  I  Ash.  123. 

21.  Where  an  apprentice  was  bound  to  two  co-partners  and  the  sur- 
vivor, and  the  indenture  provided  that  in  case  of  the  dissolution  of  the 
partnership,  he  was  to  have  the  right  to  elect  which  of  the  co-partners 
he  would  serve,  it  was  held,  that  the  consent  of  the  parent  or  guardian 
was  necessary  to  the  validity  of  the  election,  and  that  where  it  was  not 
shown  that  the  parent  or  guardian  had  consented,  a  dissolution  of  the 
partnership  abrogated  the  indenture.     Ex  parte  Fisher,  1  Ash.  405. 

22.  Under  the  act  of  9th  March,  1771,  it  is  not  necessary  that  the 
infant  put  out  as  apprentice  by  the  overseers,  should  join  in  the  inden- 
ture.    Com.  V.  Jones,  3  S.  &  R.  158. 

23.  One  who  has  arrived  at  full  age  may  bind  himself  an  apprentice, 
and  will  as  such  be  subject  to  the  provisions  of  the  acts  of  assembly  in 
relation  to  apprentices.     Com.  v.  St.  Germans,  1  Br.  24. 

24.  But  a  person  of  full  age  binding  himself  apprentice,  is  not  subject 
to  the  summary  remedy  given  by  the  act  of  assembly  for  breach  of  the 
contract.     Com.  v.  Sturgeon,  C.  P.  Adams  Co.  2  Br.  205. 

25.  The  managers  of  the  almshouse  have  no  power  to  bind  a  child 
who  has  not  gained  a  settlement  in  the  city  o(  Philadelphia,  the  town- 
ship of  the  Northern  Liberties,  or  the  district  of  Southwark.  Com.  v. 
Jennings^  1  Br.  197. 
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B.  .Assignment  of  an  indenture, 

26.  Under  the  act  of  11th  April,  1799,  the  consent  of  the  parent  or 
goardian,  a^  u^e// a^  that  of  the  apprentice,  is  necessary  to  render  the 
assignment  of  an  indenture  valid.  Com,  v.  Vanlear,  1  S.  &  R.  248. 
Com.  V.  Jones^  3  S.  &  R.  1 58. 

27.  And  such  assent  must  be  certified  by  the  justice,  or  at  least 
expressed  in  writing  before  him  and  attached  to  th^  instrument  at  the 
time  of  the  assignment;  and  parol  evidence  will  not  be  received  to  prove 
that  the  assent  was  given.     Com.  v.  Jones,  3  S.  &  R.  158. 

28.  An  assignment  of  an  indenture  made  before  an  alderman  is  valid. 
Cm,  V.  Vanleary  1  S.  &  R.  248.  • 

29.  A  parol  assignment  is  good  as  between  the  assignor  and  assignee, 
thoagh  not  binding  on  the  apprentice.    Martin  v.  Sice,  2  Br.  191.         ^ 

30.  An  indenture  binding  an  apprentice  to  a  man,  his  heirs  and 
ampis,  without  naming  executors,  cannot  be  assigned  by  executors. 
Com,  V.  King,  4  S.  &  R.  109. 

31.  Under  the  act  of  Congress  of  1812,  the  enlistment  in  the  army, 
with  the  consent  of  his  master,  of  an  apprentice  who  had  been  bound  by 
the  iDanagers  of  the  almshouse,  was  valid,  although  the  master  had 
covenanted  not  to  assign  the  indenture  without  the  consent  of  the 
nuiDagers,  which  consent  was  not  given  to  the  enlistment.  Com.  v. 
Barkr,  5  Binn.  423. 

C.  fFhere  an  indenture  may  be  vacated;  and  who  are  bound  by  its 

covenants. 

32.  An  indenture  of  apprenticeship  may  be  vacated  by  consent  of  all 
the  parties.     Graham  v.  Graham,  1  S.  &  R.  330. 

33.  The  representatives  of  the  master  of  an  apprentice  whose  inden- 
tnre  did  not  extend  to  executors  or  administrators,  are  not  entitled  to 
receive  wages  earned  by  the  apprentice  after  his  master's  death  and 
before  the  expiration  of  the  apprenticeship.  Kennedy  v.  Savage,  2  Br. 
178. 

34.  //  seems  that  an  executor  is  not  liable  on  the  covenants  to  provide 
Dieal,  drink,  clothing,  &c.     Com.  v.  King,  4  S.  &  R.  109. 

D.  Power  of  the  m^aster  over  the  apprentice;  and  for  what  acts  the 

court  will  discharge  an  apprentice. 

35.  An  apprentice  who  has  been  bound  in  another  state  to  learn  any 
trade  or  occupation  cannot  be  taken  out  of  the  state,  unless  such  removal 
is  provided  for  in  the  indenture,  or  arises  from  the  nature  of  the  contract, 
&sin  the  case  of  seafaring  men,  &c.  Com,  v.  Edwards,  6  Binn.  202. 
S.  P.  Com  v.  Deacon,  6  S.  &  R.  526. 

.  36.  The  court  will  discharge  an  apprentice  for  acts  of  the  master 
injurions  to  his  mind  and  morals;  as  for  compelling  him  to  work  on 
Sundays.    Com.  v.  St.  Germans,  1  Br.  24. 


**  Semedy  of  the  master  where  the  apprentice  absconds  or  marries. 

37.  An  indenture  dated  in  November,  1823,  bound  the  apprentice  for 
^^  years  and  23  days  from  the  date:  Held,  that  this  was  prima  facie 
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evidence  that  the  apprentice  continued  a  minor  to  1836.    Bonnell^ 
Brotzmariy  3  W.  &  S.  178. 

38.  The  relation  of  master  and  apprentice  created  by  an  indentur 
duly  made,  continues  until  dissolved  by  the  Sessions,  and  cannot  be  ques 
tioned  in  a  suit  by  the  master  for  harbouring  his  apprentice  under  th 
act  of  29th  September,  1770.     Ibid, 

39.  A  habeas  corpus  may  issue  for  the  body  of  an  apprentice  on  th 
petition  of  his  master,  and  the  court  may  order  the  apprentice  to  b 
delivered  to  his  master.     Com.  v.  Becky  1  Br.  277. 

40.  Where  an  apprentice  who  had  been  enlisted  in  the  army  unde 
the  act  of  Congress  of  10th  December,  1814,  was  satisfied  with  his  situa 
tion,  the  court  refused,  on  a  habeas  corpus  issued  on  the  application  o 
the  master,  to  decide  the  question  of  property  and  restore  him  to  hi 
master.     Com.  v.  Robinson^  1  S.  &  R.  353. 

41.  The  master  in  such  case  will  be  left  to  his  remedy  by  an  actioi 
jagainst  the  person  who  harbours  his  apprentice.    Ibid. 

42.  Unless  an  apprentice  has  been  regularly  bound  by  indenture,  hi 
master  cannot  support  debt  against  a  clergyman  for  marrying  him  pon 

.trary  to  the  act  of  14th  Feb.  1729-30.     Zieber  v.  BooSj  2  Y.  321. 

43.  In  case  for  enticing  away  and  harbouring  an  apprentice,  an  inden 
tiire  signed  by  the  plaintiff  alone  was  rejected,  although  the  plaiutil 
offered  to  prove  that  an  exact  counterpart  was  executed  by  the  guardiar 
Si.  Clair  v.  JoneSy  Add.  343. 

F.  miction  by  an  apprentice  against  his  master. 

44.  An  apprentice  cannot  maintain  an  action  against  his  master  t 
recover  compensation  for  extra  work,  done  by  him  for  the  latter,  during 
the  term  of  the  apprenticeship;  although  the  work  was  done  upon  th 
express  promise  of  the  master  to  pay  for  it.    Bailey  v.  King,  1  Wh.  lU 
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I.  0/  reference  by  agreement  of  parties. 


A.  What  actions  may  be  referred. 

B.  Of  the  agreement  to  refer,  and  the  pro- 

ceedings'under  it  previous  to  the  meeting 
of  the  referees;  (a)  of  the  agreement; 
(b)  of  the  appointment  of  referees;  (e) 
how  notice  of  the  meeting  of  the  referees 
is  to  be  served. 

C.  When  a  rule  of  reference  may  be  coun- 

termanded or  struck  off;  and  whether  it 
may  be  annulled  by  a  discontinuance  or 
remoTaL 

D.  Of  the  referees  and  umpire;  (a)  of  the 

hearing  before  them,  the  evidence,  &c. 
(6)  of  &e  power  of  referees  to  consoli- 
date; (e)  of  their  power  over  the  costs; 


in  what  form,  the  report  must  be  made 

E.  Of  the  award;  (a)  when  the  award  is  U 

be  made;  (b)  of  the  power  of  the  ooor 
over  awards,  in  setting  them  aside,  con 
firming  them  in  part,  and  recommittin] 
them;  (e)  of  the  proceedings  to  set  asid 
an  award;  (<2)  what  evidence  will  be  re 
ceived  on  the  hearing;  (e)  what  consti 
tutes  a  good  award;  (/)  for  what  cans 
not  appearing  on  the  face  of  the  report 
-  the  court  will  set  it  aside. 

F.  Of  the  effect  of  an  award;  and  of  the  pie 

of  an  award. 
6.  Of  the  remedy  upon  an  award;  (a)  of  th 
remedy  under  the  act  of  1705;  (6)  of  th 


k. 


(d)  of  the  umpire;  (e)  by  whom,  and  |         remedy  upon  an  arbitration  bond. 
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A.  What  actions  may  be  referred. 

1.  The  construction  of  the  clause  of  rhe  defalcation  act  of  1705,  which 
provides,  that  parties  having  accounts  to  produce  against  each  other, 
may  rarer  theai,  &c.  has  liberally  extended  the  right  and  benefit  of  such 
reference  to  every  other  cause  of  action.  Primer  v.  Kuhnj  1  D.  456. 
M^Keait,  C.  J. 

2.  Thus  it  has  been  the  constant  usage  to  refer  actions  of  ejectment. 
Jliuiin  V.  Snow^  2  D.  157.  S.  C.  by  name  Harvey  v.  Snow,  1  Y.  156. 
S.  P.  Duer  v.  JBot/d,  1  S.  &  R.  203,  205. 

3^  Prosecutions  for  assaults  and  batteries  may  be  included  in  a  refer- 
ence''of  all  business  of  whatever  kind  in  dispute  between  the  parties.'' 
Nobk  ?.  Feeble  J  13  S.  &  R.  319. 

4.  Several  distinct  suits  between  the  same  parties  may  all  be  Referred 
to  the  same  persons;  and  a  rule  of  court  may  be  taken  out  in  one  of  the 
siiiisatidan  award  made  on  it  unmixed  with  the  others.  Todd  v. 
Rough,  10  S.  &  R.  18. 

B.  Of  (he  agreement  to  r^er^  and  the  proceedings  under  it  previous 

to  the  meeting  of  the  referees. 

(a)  Of  the  agreement. 

5.  A  submission  maybe  by  parol,  and  no  technical  phrases  or  set 
forms  of  words  are  requisite  to  constitute  a  submission.  M^Manus  v. 
MCullochy  6  W.  357. 

6.  And  an  award  may  be  by  parol  unless  the  terms  of  submission 
require  it  to  be  otherwise.    Ibid. 

7.  A  reference  of  matters  in  dispute  to  certain  persons,  "on  whose 
decision,  or  a  majority  of  them,  judgment  to  be  entered  by  theprotho- 
noiary,^^  heldj  to  be  taken  to  have  been  entered  under  the  act  of  1705, 
and  no  appeal  lay.     Kimmel  v.  Shank^  1  S.  &  R.  24. 

8.  Where  judgment  had  been  entered  on  a  bond  by  warrant  of  attor- 
ney, and  then  the  parties  submitted  all  matters  in  controversy  to  three 
persons,  whose  award  was  to  be  final  and  conclusive,  it  was  held^  that 
this  was  to  be  considered  a  reference  under  the  act  of  1705,  and  not  at 
common  law,  although  the  submission  was  not  made  directly  under  a 
rule  of  court.     Large  v.  Passmore^  5  S.  &  R.  51. 

9.  It  must  appear  clearly  to  the  court,  that  the  proceedings  in  an 
arbitration  were  intended  to  be  under  the  act  of  1806,  or  they  will  not 
reTerse  a  judgment  for  want  of  conformity  in  the  proceedingis  to  the  act. 
Harris  v.  HayeSj  6  Binn.  422. 

10.  An  agreement  to  refer  all  matters  in  variance  to  certain  persons 
^who  or  a  majority  of  whom  shall  make  an  award  under  their  hands 
and  seals  under  a  rule  under  the  act  of  1705  which  makes  an  award  of 
referees  as  binding  as  a  verdict  of  a  jury"  was  sufficient  to  authorise 
the  entry  of  an  action  and  a  rule  of  reference,  without  being  attested  by 
subscribing  witnesses,  or  accompanied  by  an  affidavit  that  it  was  duly 
executed;  and  the  docket  entry  of  such  an  agreement  is  evidence  of  its 
having  been  filed.  If  a  party  deny  the  existence  of  such  a  submission 
he  should  apply  to  the  court  in  which  the  action  was  entered  to  strike 
it  ^   Herman  v.  Freemany  8  S.  &  R.  9. 
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11.  On  such  submission  it  was  not  necessary  to  file  a  declaration  or 
to  state  the  cause  of  action  in  the  agreennent  to  refer,  which  embraced 
all  causes  of  action  between  the  parties.     Ibid. 

12.  A  submission  of  a  certain  action  of  replevin  depending  in  the 
Common  Pleas  of  Dauphin  county,  and  also  of  <<all  and  all  manner  of 
actions,  causes  of  action  and  suits  in  law  or  equity,  bills,  bonds,  specialties, 
sums  of  money,  quarrels,  conditions,  debates,  differences,  dues,  contro- 
versies, trespasses,  damages  and  demands  whatsoever,"  is  broad  enough 
to  include  judgments  and  executions  in  other  actions  between  the  par- 
ties.    Kauffman  v.  Mytr^  6  W.  134. 

13.  In  cases  of  reference  under  the  act  of  1705  it  was  not  usbal  in 
practice  to  obtain  a  rule  of  court  for  the  purpose;  and  it  was  not  matter 
of  exception  that  a  cause  was  referred  by  agreement  without  such  rule. 
Bemas  v.  Quiggle,  7  W.  362. 

14.  Where  the  parties  to  a  pending  suit  agreed  to  submit  all  roatten 
in  variance  between  them,  and  entered  into  a  bond  accordingly,  but  the 
submission  was  not  entitled  in  the  cause,  and  contained  no  reference  to 
it,  and  there  was  no  agreement  that  it  should  be  made  a  rule  of  court, 
the  court  refused  to  make  it  a  rule  of  court.  Fox  v.  Ealer,  2  M. 
169. 

15.  An  agreement  for  an  amicable  action  contained  on  the  same  . 
paper  with  a  submission  to  reference  and  a  request  to  the  prothonotary 
to  grant  an  order  accordingly,  heldj  to  be  maintainable  uiider  the  2d 
section  of  the  act  of  March,  1806;  and  proof  of  the  agreement  by  a  sub* 
scribing  witness  was  not  necessary.     Massey  v.  Thomas^  6  Binn.  333. 

16.  An  attorney's  agreement  to  refer,  binds  his  client.  Somersv. 
BaiabregOy  1  D.  164, 

(b)  0/  the  appointment  of  referees. 

17.  It  is  an  invariable  rule  not  to  appoint  referees  but  in  the  presence 
of  both  parties.     Shippen  v.  Bushy  1  D.  251. 

18.  A  mistake  of  the  clerk  in  the  name  of  a  referee  may  be  amended 
by  the  agreement  filed.    Elliot  v.  Ellioty  1  D.  379. 

(c)  How  notice  of  the  meeting  of  the  r^erees  is  to  be  served. 

19.  Notice  of  the  time  and  place  of  the  meeting  of  referees  must  be 
served  on  the  party  himself,  and  not  on  his  attorney,  unless  it  be  other- 
wise specified  in  the  rule  of  reference.    Rivers  v.  Walker^  1  D.  81. 

C.  When  a  rule  of  reference  may  be  countermanded  or  struck  offy  and 
whether  it  may  be  annulled  by  a  discontinuance  or  removal. 

20.  A  submission,  whether  by  deed,  parol  or  rule  of  court,  like  any 
other  naked  authority,  is  countermandable  before  execution,  though  ex- 
pressed to  be  irrevocable.     Power  v.  Power y  7  W.  2 1 3.    Gibson,  C.  J. 

21.  In  the  case  of  real  estate,  if  the  submission  is  revoked  by  the  death 
of  the  party,  it  cannot  be  restored  by  the  agreement  of  the  administra- 
tor, widow  or  guardian  of  the  children.     Potver  v.  Power y  7  W.  208. 

22.  A  rule  of  reference  entered  at  Nisi  Prius  through  misapprehension* 
and  surprise,  may  be  set  aside  if  no  proceedings  have  been  had  under  it. 
Bradley  v.  Wolfey  2  Y.  343. 

23.  It  is  too  late  to  annul  a  rule  when  the  re&rees  have  investigated 
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the  transaction  and  agreed  upon  their  report,  and  are  clear  from  any  im- 
puiation  of  misconduct,  or  precipitancy,  or  refusing  to  hear  the  testimony 
offered  by  either  parly.     Oxley  fy  al  v.  Oldden^  1  D.  430.   M'Ke an,  C.  J. 

24.  And  the  court  refused  to  strike  off  a  rule  after  there  had  been  a 
partial  hearing  of  the  case  before  the  referees,  notwithstanding  that  after 
(be  meeting  one  of  the  original  parties  died,  and  his  representatives  were 
rabstitnted.    Rtislton  v.  Dunwoody^  1  Binn.  42. 

25.  A  submission  is  annulled  by  the  death  of  one  of  the  parties  before 
the  meeting  of  the  referees,  unless  it  be  $aved  by  an  express  stipulation 
that  i^ shall  survive.  The* appearance  before  the  referees  by  the  per- 
sonal representative  of  the  deceased  party,  and  trial  of  the  cause  upon 
the  merits,  will  not  so  far  revive  the  agreement  of  submission  as  to 
charge  a  surety  in  the  arbitration  bond,  who  was  also  bound  for  the 
performance  of  the  award.    Bailey  v.  Stewart,  3  W.  &  S.  560. 

26.  After  an  agreement  to  refer,  a  disclosure  and  hearing  before  the 
referees, and  an  opinion  expressed  or  intimated  by  them  upon  the  merits, 
the  plaintiff  cannot  discontinue  without  the  leave  of  the  court,  which 
would  only  be  granted  upon  very  cogent  reasons,  such  perhaps  as  would 
invalidate  the  report  itself     Pollock  v.  Hally  4  D.  222.   S.  C.  3  Y.  42. 

27.  A  cause  cannot  be  removed  to  a  superior  court  after  referees  have 
examined  witnesses,  and  before  they  have  agreed  upon  their  report. 
GfttWr.  Grubb's  Ex'rs,  1  Y.  193.  S.  C.  2  D.  191.  Pigot  v.  Youngy 
cited  2D.  192. 


D.  Of  the  referees  and  umpire. 

(a)  0/  the  hearing  be/ore  them,  the  evidence,  fyc, 

28.  Both  parlies  must  have  an  opportunity  of  being  heard,  and  that 
in  the  presence  of  each  other;  witnesses  must  give  their  evidence  in  the 
presence  of  the  parties;  and  the  parties  must  have  a  reasonable  time  to 
bnng  forward  their  witnesses.     Hollingsioorth  v.  Leiper,  1  D.  161, 162. 

29.  A  report  of  referees  was  set  aside  because  they  had  ordered  the 
parties  to  withdraw,  and  examined  the  witnesses  separately  out  of  their 
hearing.    Hagner  v.  Musgrove,  1  D.  83. 

30.  Referees  have  no  right  to  examine  a  witness  ex  parte;  though  it 
would  not  be  irregular  to  inquire  abroad  into  the  price  of  work,  or  the 
truth  of  any  other  matter  of  a  public  nature.  Chaplip,  v.  Kirwan, 
1  a  187. 

31.  To  entitle  a  party  to  demand  of  referees  further  time  to  produce 
testimony,  he  must  6how  them  what  it  is,  why  he  is  not  able  then  to 
produce  it,  and  that  he  expects  to  be  able  to  produce  it  in  reasonable 
time.  A  naked  allegation,  that  he  desires  further  time,  is  not  sufficient. 
lalmtr  V.  Ridge,  1  Binn.  458. 

32.  Referees  haying  settled  the  principles  of  their  report,  sent  for  the 
plaintiff,  and  asked  him  whether  he  would  agree  that  a  quarter's  rent 
which  accrued  after  the  action  brought,  should  be  taken  into  the  settle- 
nwnt.  Held,  that  this  was  not  such  misbehaviour  as  would  invalidate 
the  report.    Innes  v.  Miller,  1  D.  188. 

33.  Very  great  latitude  has  always  been  allowed  as  to  the  kind  of 
evidence  in  this  tribunal:  the  parties  are  permitted  to  relate  their  own 
ttories;  witnesses  are  heard  without  oath,  unless  the  contrary  is  stipulated; 
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and  books  and  papers  are  examined  by  the  referees,  without  regard 
their  not  being  strictly  evidence.     Hollingsworth  v.  Leiper,  1  D.  16 
162. 

34.  It  is  not  therefore  a  valid  exception  to  a  report  of  referees,  thi 
they  heard  a  witness  interested  in  the  event  of  the  suit.  Hollingswori 
V.  LeipcTy  I  D.  161. 

35.  But  where  the  referees  had  refused  the  defendant  time  to  obtai 
testimony  from  a  foreign  place,  and  there  was  no  reason  to  suppose  tlu 
the  object  in  asking  it  was  mere  delay  and  vexation,  the  report  was  » 
aside.     Passmore  v.  Petti t  4*' a/-,  4  D.  271. 

36.  So,  where  a  paper  or  ex  parte  affidavit  was  produced  before  th 
referees,  which  the  defendant  had  no  opportunity  of  reading  or  examii 
ing.     Ibid, 

37.  It  is  not  a  valid  exception  to  a  report,  that  the  witnesses  hefoi 
the  referees  were  sworn  by  the  attorneys,  if  no  objection  was  taken  i 
the  time.     Large  v.  Passmore^  5  S.  &  R.  51. 

38.  The  court  will  not  give  referees  instructions  on  a  point  of  lav 
though  they  apply  for  them.     Geyer  v.  Smithy  1  D.  347. 

,39.  Where  there  was  a  submission  which  did  not  contain  an  agre< 
ment  that  it  should  be  made  a  rule  of  court,  and  it  did  not  appear  ths 
the  referees  had  been  sworn,  as  required  by  the  act  of  1806,  or  that  tb 
same  had  been  dispensed  with  by  consent  of  .the  parties^  the  court  8i 
aside  the  award.     Otis  v.  Northrop^  2  M.  25.  ' 

(b)  Of  the  power  of  the  r^erees  to  consolidate. 

40.  Five  several  actions  between  the  same  parties  on  promissoi 
notes  were  referred,  and  only  one  report  made  for  the  whole  sum  foun 
due.  The  report  was  confirmed,  Shippen,  Pres.  dissenting.  ,  Brown ' 
Scott  4-  al.y  1  D.  145. 

41.  '^Although  C.  J.  Shippen  was  overruled  on  this  point  by  his  assi 
ciatcs,  (who  were  not  lawyers,)  yet  I  have  always  understood  that  h 
opinion  has  been  held  for  law."  Per  Tilghman,  C.  J.  Crroff  v.  Mw 
sery  3  S.  &  R.  264-5,  where  it  was  held,  that  arbitrators  under  the  acl< 
1810,  had  no  right  to  consolidate  without  the  consent  of  the  defendant 

42.  And  where  two  actions  upon  promissory  notes  between  the  sane 
parlies  being  referred,  the  referees  made  one  report  in  favour  of  tl 
plaintiff  for  one  suniy  bu,t  afterwards,  at  the  instance  of  (he  plaintiff,  ao 
without  the  knowledge  of  the  defendant,  filed  a  supplementary  repor 
distinguishing  the  sums  found  in  each  action,  it  was  fieldy  that  the  fir 
report  could  not  be  maintained,  and  th^t  the  second  was  irregula 
Hart  Sf'  at.  v.  James,  1  D.  355. 

(c)  Of  their  power  over  the  costs. 

43.  It  is  now  settled  that  referees  cannot  award  costs  where  the  la^ 
says  they  shall  not  be  given.   Lewis  v.  England,4  Binn.  5.   See  Cost; 

44.  If  it  appear  clearly  that  the  referees  allowed  the  costs  of  the  actio 
or  the  expense  of  the  reference,  in  the  sum  given  in  damages,  the  awar 
will  be  erroneous.     Buckley  v.  E/lmaker,  13  S.  &  R.  78. 

45.  But  where  the  award  was  of  a  certain  sum,  <<  which  is  to  be  i 
full  of  all  damages  and  costs  to  this  date,"  and  it  appeared  that  by  th 
submission  the  costs  of  a  pending  suit  were  to  be  paid  by  the  plaintil 
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(hat  the  question  of  damages  only  was  to  be  submitted,  the  award 
wassu^taioed  as  an  award  for  damages  only.     Id,  71,  78. 

46.  An  award  of  costs  may  be  good,  although  no  suit  is  pending,  if 
tbeamoant  is  rendered  certain  by  a  bill  of  the  costs  being  annexed  to 
the  award.     Hewitt  v.  Furman^  16  S.  &  R.  135. 

47.  Under  a  submission  of  all  matters  in  variance  between  the 
parties,  arbitrators  have  a  right  to  award  costs,  though  nothing  be  said 
about  them  in  the  submission.     Young  v.  Shook^  4  K.  299. 

(d)  Of  the  umpire. 

48.  An  umpire  chosen  by  referees  ought  to  examine  the  witnesses 
and  documents  himself,  in  the  presence  of  the  parties,  without  relying 
solely  on  the  information  or  facts  reported  by  the  referees.  Falconer 
?.  Montgomery  ^  al.,  4  D.  438.   Passmore  v.  Pettit  fy  aL,  4  D.  271. 

(e)  By  wjioniy  and  in  whaiformy  the  report  must  be  made. 

49.  A  report  under  the  act  of  1705,  must  be  made  by  all  the  persons 
to  vhom  the  case  was  referred.  Therefore  where  the  submission  was 
to  three,  one  of  whom  did  not  act,  and  the  other  two  appointed  another 
pmoQ  in  his  place,  the  report  signed  by  these  three  was  held  to  be  bad. 
fiiiiae/f.  Oray,  6  S.  &  R.  145. 

50.  Where  an  agreement  to  refer  a  suit  appointed  three  persons  as 
referees,  without  giving  authority  to  any  two  of  them  to  report,  and  the 
derk  by  mistake  expressed  the  rule  in  the  usual  form,  the  court  set 
aside  the  report  made  by  only  two  of  the  referees.  Tetter  v.  Rape- 
ityder,  1  D.  293. 

51.  Bnt  if  a  reference  be  made  to  three,  or  any  two  of  them,  and 
after  many  meetings  one  cannot  agree  with  the  other  two,  and  requests 
Dot  to  be  called  upon  at  future  meetings,  and  the  other  two  meet  and 
agree  upon  a  report,  this  is  good.  Kingston  v.  Kincaid^  1 W.  C.  C.  R.  148. 

52.  Where  an  action  was  referred  under  a  rule  of  court  io  Jive  per- 
sons, on  whose  report,  or  that  of  a  majority  of  them,  judgment  was  to 
be  entered,  and  after  due  notice  to  all,  only  four  met,  and  the  parties 

'.  ^  agreed  upon  another  in  place  of  the  absent  referee,  and  signed 
i  m  agreement  at  the  foot  of  the  copy  of  the  rule,  an  award  signed  by 
\   ibe  referees  so  agreed  to  was  held  good.  Lattimore  v.  Martin^  Add.  1 1. 

53.  The  award  in  case  of  an  umpirage  is  the  act  of  the  umpire;  and 
tbe joinder  of  one  of  the  arbitrators  in  making  the  award,  is  but  sur- 
l>lasagc,  which  does  not  vitiate  it.     Boyer  v.  Jiurand^  2  W.  75. 

54.  Where  the  submission  is  to  two  persons,  together  with  such  third 
person  as  the  two  shall  select,  an  award  made  by  the  first  two,  without 
Ibe  appointment  of  a  third,  is  bad.     Bayne  v.  Gaylord,  3  W.  301. 

55.  In  an  action  against  a  surving  obligor  in  a  joint  and  several  bond, 
it  is  Dot  a  valid  objection  to  an  award  pleaded  by  the  defendant,  that 
one  of  the  administrators  of  the  goods,  &c.  of  the  deceased  obligor 
joined  in  the  submission.     Young  v.  Shook,  4  R.  299. 

56.  Where  the  submission  is  to  three  persons,  an  award  made  by  two 
of  the  three  is  bad,  although  in  the  rule  issued  by  the  prothonotary,two 
of  them  were  authorised  to  make  an  award;  no  such  authority  being 
CDoUioed  in  the  submission.     fFelty  v.  Zentmyer,  4  W.  75. 

57.  Where  a  submission  was  to  the  award  of  Ji,  B,  C,  and  Z>,  and 
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such  others  as  these  four  shall  choose,  and  the  award  was  subscribed  bj 
A^  C,  and  one  E^  (who  was  mutually  chosen  by  the  others,)  it  waa 
Tuled^  that  the  award  was  not  admissible  in  evidence.  Howard  v. 
Pollock  fy  aLyl  Y.  509. 

5S,  If  the  oath  directed  by  sec.  3,  of  the  act  of  21st  ^March,  1806,  to 
be  administered  to  referees,  be  dispensed  wiih  by  the  parties,  there  is  no 
necessity  that  their  award  should  be  under  seal.  Graham  fy  al.  y. 
Hamillonyl  Binn.  461. 


E.  Oftht  award, 

« 

(a)   When  the  award  is  to  be  made, 

59.  A  rule  of  reference  directing  the  report  to  be  made  to  the  next 
courty  or  the  next  term,  means  that  the  report  is  to  be  made  to  the  next 
term  succeeding  the  entry  of  the  rule;  but  if  not  made  to  the  next  term, 
the  award  is  not  for  that  reason  void.  A  report  made  to  a  succeeding 
term,  or  to  an  adjourned  court  as  part  of  that  term,  is  good.  Shaw  v. 
Pearce,  4  Binn.  485. 

60.  But  where  by  the  rule  of  reference  the  report  was  to  be  made  to 
the  next  /erT/i,  and  the  referees  did  not  meet  previous  to  that  term,  it 
was  held  that  the  rule  was  expired  by  its  own  limitation,  and  the  case 
was  in  that  respect  open  to  any  new  agreement  between  the  parties. 
Mbot  V.  Pincheuy  1  D.  349. 

(b)  0/ the  power  of  the  court  over  awards^  in  setting  them  aside jConr 
firming  them  in  party  and  recommitting  them, ' 

61.  In  Pennsylvania  the  approbation  of  the  court  is  necessary  to  the 
confirmation  of  reports;  and  if  there  be  corniption  or  misbehaviour  in 
the  referees,  or  error  in  the  proceedings,  whether  apparent  on  the  record 
or  otherwiscy  the  award  will  be  set  aside.  Williams  v.  Craigy  1  D* 
314,  315. 

62.  And  an  agreement  to  submit  all  matters  in  variance  in  an  action 
to  referees,  to  waive  all  objections  arising  upon  legal  grounds y  and  tc 
let  the  referees  determine  justly^  honestly,  and  equitably^  their  report 
to  be  final  and  conclusive,  does  not  preclude  either  party  from  filing 
exceptions  to  the  report.     Mussina  v.  Hertzog,  5  Binn.  387. 

63.  Although  a  submission  under  the  act  of  1705  stipulates, "  thai 
the  award  shall  be  final  and  conclusive,  and  subject  neither  to  appeal 
exception,  nor  stay  of  execution;'*  yet  the  court  is  not  ousted  of  its  juri* 
diction,  but  may  receive  exceptions  to  the  award.  Norton  v.  Stanley 
1  M.  418. 

64.  But  the  court  will  not  set"  aside  an  award  in  such  case,  where  al 
matters  intended  to  be  submitted,  have  been  derided  upon  by  the  re 
ferees  in  good  faith;  although  it  is  manifest  that  the  court  would  hav< 
decided  differently.     Ibid, 

65.  Exceptions^  will  be  sustained  in  such  case,  on  proof  of  fraud 
bribery,  or  corruption,  or  where  the  award  is  not  according  to  the  sub 
mission.    Ibid, 

66.  If  the  parties  to  a  reference  under  the  act  of  1705,  agree  that  lh< 
award  shall  be  final,  and  that  no  exceptions  shall  be  filed,  a  writ  of  erro 
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will  not  lie  upon  the  judgment  entered  upon  the  award.    •Andrews  y. 
Xa,3P.  R.  99. 

67.  Where  parties  agree  to  refer  all  matters  in  variance,  and  that 
neither  shall  have  a  right  to  file  exceptions  or  take  a  writ  of  error,  the 
coart  will  quash  a  writ  of  error  if  taken  out.  Cuncle  v.  Dripps^  3  P. 
L  291. 

68.  A  writ  of  error  does  not  lie  upon  a  report  of  referees  under  the 
act  of  1705,  nor  upon  the  judgment  of  the  court  below  on  such  report; 
nor  does  it  alter  the  case  that  the  referees  have  in  their  report  set  forth 
the  grounds  of  their  decision.     Kline  v.  Gut  hart  j  2  P.  R.  490.- 

69.  The  Supreme  Court  will  not  examine  into  the  merits  of  a  report 
of  referees,  under  the  act  of  1705,  which  has  been  confirmed  by  the  court 
below.    Bellass  v.  Levt/j  2  R.  21. 

70.  A  writ  of  error  will  not  lie  upon  an  award  of  referees,  although 
by  the  submission  it  was  agreed  that  the  referees  should  in  their  award 
lepon  the  facts,  that  the  prothonotary  should  enter  judgment  upon  it, 
uid  that  either  party  should  have  the  right  to  a  writ  of  error  on  the  judg« 
meotyin  the  same  OKinner  as  if  a  bill  of  exceptions  had  been  taken^  and 
aTerdictand  judgment  entered.     Wilson  v.  Colwell,  3  W.  212. 

71.  Where  it  appears,  by  the  record  of  the  court  below,  that  a  case 
vas  referred,  under  the  act  of  1705,  to  three  persons,  and  that  on  a  sub- 
lequentday,  one  of  them  having  declined  to  serve,  another  person  was 
appointed  in  his  place,  it  will  be  presumed,  in  the  absence  of  contradic- 
tion by  the  record,  that  the  substitution  was  made  with  the  consent  of 
both  parties.     Browning  v.  M^Manus^  1  Wh.  177. 

It  Exceptions  to  an  award,  under  the  act  of  1705,  arising  from 
all^  want  of  notice  to  the  party  making  the  exception,  and  the  like, 
must  be  made  in  the  court  in  which  the  action  was  brought,  and  will  not 
be  considered  in  the  Supreme  Court.     Ibid. 

73.  It  was  not  in  the  power  of  referees  appointed  under  the  act  of 
1705,  to  put  the  merits  of  the  case  on  record,  so  that  it  cdnld  be  revised 
in  the  Supreme  Court.  Per  curiam^  in  Johnston  v.  Porter^  7  VV. 
356. 

74.  The  court  cannot  strike  out  part  of  an  award,  but  they  can  con- 
firm a  part  and  set  aside  the  residue.     IVoglam  v.  Burnes^  1  Binn.  109. 

75.  A  report  of  referees  was  confirmed  in  part,  and  held  under  ad- 
visement as  to  a  particular  exception,  in  order  to  give  the  party  an 
opportunity  of  producing  certain  evidence.  Dennis  v.  Barber ^  4  Binn. 
484. 

76.  Where  a  report  of  referees  awards  money  to  be  paid  on  one  side, 
and  certain  other  things  to  be  done  on  the  other,  if  the  court  cannot 
enforce  both,  they  will  enforce  neither.  Kunckle  v.  Kunckhy  1  D.  365. 
Shippejt,  Pres.  • 

77.  Where  it  may  be  collected  from  the  face  of  the  report  that  the 
referees  meant  to  find  for  one  of  the  parties,  although  the  expressions 
»re  rather  ambiguous,  the  court  will  send  it  back  to  the  same  referees  to 
becowected.     Bowers  v.  Worrell^  l*Br.  170. 

78.  An  award  may  be  recommitted  to  the  same  referees,  without  con- 
jwtof  the  parlies,  for  the  purpose  of  correcting  an  informality.  Snyder 
i^.  Hoffman,  1  Binn.  43.  Echart  v.  Vanderen^  cited  1  Binn.  45. 
Thompson  v.  fFarder,  4  Y.  336.    Shaw  v.^earce,  4  Binn.  415. 
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79.  And  a  report  may  be  recommitted  for  the  purpose  of  correctio] 
igi  informality,  though  after  judgment  nisi  and  exceptions  filed,  an< 
against  the  consent  of  the  adverse  party.   Thompson  v.  IVardeVy  4  Y.  386 

80.  The  Court  of  Common  Pleas  has  not  power  to  set  aside  an  aware 
made  under  the  act  of  1705,  and  refer  it  back  to  the  same  referees.  Bal 
upon  such  report  being  referred  back,  if  the  parties  appear  before  the 
referees,  and  try  tlie  matters  in  controversy,  the  error  will  be  thereby 
cured.     Brooke  v.  Bannony  3  W.  &  S.  382. 

81.  Where  there  has  been  a  material  error  on  the  part  of  the  re- 
ferees in  the  manner  of  conducting  the  business,  the  consent  of  both 
parties  is  essential  to  induce  the  court  to  send  it  back.  Shaw  v.  Pearce^ 
4  Binn.  485. 

82.  Quere,  Whether  the  court  would  not  recommit  it  in  such  case, 
if  the  referees  themselves  requested  it.     Ibid. 

83.  Where  %/?  had  obtained  a  judgment  against  B  for  0300,  and  on  a 
liberari  facias  land  of  B  had  been  delivered  to  him,  which  was  claimed 
by  C,  the  wife  of  jB,  under  a  deed  of  conveyance  through  D;  andoil 
an  ejectment  by  A  against  C,  the  matters  in  variance  were  referred  tc 
referees,  who  reported  that  a  balance  of  300  dollars  was  due  by  J9,  thi 
d^endantj  to  •d^  and  that  the  premises  were  conveyed  by  B  to  Z>,  and 
reconveyed  to  C,  without  any  consideration,  atid  to  prevent  a  levy  bj 
By  and  that  they  should  be  made  liable  to  the  judgment  <<  that  majf  oi 
obtained  on  this  award^^  it  was  htld^  that  the  report  was  merely  in« 
formal,  and  might  be  sent  back  to  the  referees  to  be  corrected.  Snyder 
V.  Hoffman,  1  Binn.  43. 

84.  When  a  report  is  returned  to  the  same  referees  to  be  corrected 
both  parties  hiave  a  right  to  be  heard  before  them.  Bowers  4*  ah  v 
Worrell,  1  Br.  212. 

85.  After  an  award  of  referees,  under  a  voluntary  reference  of  a  sui 
pending,  ha^  been  set  aside  by  the  Supreme  Court  on  a  writ  of  erroi 
and  the  case  remanded  for  further  proceeding,  because  the  award  wa 
not  according  to  the  submission,  the  court  below  cannot,  without  consea 
of  parties,  send  it  back  to  the  same  referees,  under  the  7th  section  of  tb 
act  of  16ih  June,  1836.     Coleman  v.  Lukens,  3  W.  &  S.  37. 

86.  The  words,  "  mistake  in  fact,"  there  used,  mean  a  plain  and  ob 
vious  one,  such  as  in  arithmetical  computation,  or  a  mere  clerical  erroi 
— "  Mistake  in  law,"  means  such  as  appears  on  the  face  of  the  award 
or  on  facts  not  controverted;  and  these  the  court  ought  to  specify.  Ric 

87.  Nor  can  such  award  be  sent  back,  after  judgment  has  been  en 
tered  upon  it.     Ibid. 

(c)  Of  the  proceedings  to  set  aside  an  award. 

88.  The  rule  is,  that  unless  exceptions  to  the  reports  of  referees  arc 
filed  within  four  days,  the  judgment  nisi  becomes  absolute.  Shewtl 
V.  Wycoff,  1  D.  312. 

89.  No  exception  which  does  not  appear  clearly  on  the  face  of  th6 
report,  can  be  taken  after  the  four  days.  Shoemaker  v.  Smith,  2  Binn- 
239. 

90.  But  particular  circumstances  will  induce  the  court  to  hear  inotiop4 
to  set  aside  reports  of  referees,  though  exceptions  have  not  been  filed  io 
four  days.    Hamilton  v.  Gallagher,  4  Y.  202. 
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91.  If  referees  themselves  certify  to  the  court  that  they  have  com- 
miaed  a  plain  mistake,  the  court  will  hear  exceptions,  though  not  filed 
DDlil  after  the  four  days;  but  the  party  filing  the  exceptions  will  be  con- 
fned  to  the  errors  alleged  by  the  referees.    Davis  v.  Canal  Co.,  4  Binn. 

m. 

92.  The  party  excepting  may,  in  certain  cases,  be  allowed  to  file 
Miiional  exceptions,  after  the  limited  time  has  passed.  Thelusson  v. 
Cramondy  1  W.  C.  C.  R.  319. 

93.  Where  the  exceptions  arise  from  the  face  of  the  report,  and  depend 
upon  construction  of  law,  they  need  not  be  filed  in  writing.  Buckley 
i.Dtiraniy  I  D.  129. 

94.  Exceptions  will  not  be  received  unless  accompanied  by  affidavits 
as  to  the  facts  which  do  not  Bppear  op  tl^e  face  of  the  proceedings. 
Ftarce  v.  ShaWy  1  S.  &  R.  365. 

95.  A  motion  to  set  aside  a  reference,  on  the  ground  that  one  of  the 
leferees  had  been  ofi!ered  as  a  witness  by  the  opposite  party,  was  refused 
as  premature:  the  proper  time  for  exception  being  after  report  made. 
Siky  T.  StrattoTiy  2  M.  39, 

96.  Under  the  rule  of  court  it  is  not  necessary  that  notice  should  be 
gWea  of  re of^tn «r  the  report  in  courl:  it  is  sufficient  if  the  notice  is 
given  that  the  report  is  Jiled^  and  the  four  days  run  from  the  time'of 
roch  notice.    Dunken  v.  Calbrailhy  1  Br.  14. 

97.  An  erroneous  judgment  on  an  award  may  be  reversed  op  error, 
^ongh  no  exceptions  have  been  filed  in  the  court  below,  within  the 
time  limited  by  the  rules  of  that  court.  Russell  v.  Gray^  6  S.  &  R. 
145. 

(d)  TVhat  evidence  will  be  received  on  the  hearing. 

98.  A  report  of  referees,  certifying  that  the  parlies  had  dispensed 
vith  their  being  sworn,  is  prima  facie  evidence  of  the  fact  Brink  v. 
M,4Y.491. 

99.  The  court  may  examine  accounts  and  documents  laid  before  the 
referees,  to  ascertaiii  the  grounds  of  their  decision.  Hurst  v.  Hurst,  1 
W.  C.  C.  R.  56. 

100.  But  no  other  written  evidence  than  that  which  was  laid  before 
the  referees,  will  be  received.     Ibid, 

101.  Referees  are  the  only  proper  source  of  information  to  the  court 
of  the  evidence  they  have  received,  and  of  the  impressions  made  on 
their  minds  during  ttie  hearing  of  the  case  before  them.  Howard  v. 
&//ar,  1  Br.  90. 

102.  Therefore,  a  witness  who  has  given  evidence  before  referees  will 
not  be  admitted,  on  the  hearing  of  exceptions  to  a  report,  to  prove  that 
the  referees  had  misapprehended  his  meaning.     Ibid, 

103.  Referees  may  be  examined  as  to  a  simple  point,  such  as  if  they 
allowed  interest,  or  the  like,  but  not  as  to  minute  particulars,  such  as, 
what  evidence  was  laid  before  them  to  prove  how  and  when  a  tender  of 
continental  money  was  made,  and  in  what  kind  of  money  the  tender  was 
made.    Mode  v.  Gallagher ,  1  Y.  97. 

104.  Nor  as  to  the  particular  items  of  a  disputed  account.  Bond  v. 
Ofe,  4  Y.  243. 

105.  And  they  cannot  be  examined  to  Aplain  what  on  the  face  of 
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the  report  appears  to  be  Tagoe  and  ODcertain.    JSngsion  r.  Kinec 
1  W.  C.  C.  R,  448. 

106.  Where  an  award  was,  that  '^  proof  had  not  been  produced  si 
dent  to  establish  a  daim  against  the  defendant,"  it  was  held  that  pt 
eridence  was  not  admissible  to  show  that  the  plaintiff  was  desirous  c 
posiponement  before  the  referees,  but  that  the  defendant  urged  a  decisi 
the  eridence  not  being  offered  to  impeach  the  award,  on  the  groaod 
miscondnct  or  predpitancy  on  the  part  of  the  referees,  bat  in  order 
draw  a  condusion  that  the  award  was  not  formaL  M^Oermot  y. 
States  Ins.  Co..  3  S.  &  R.  604. 

(e)  What  constitutes  a  good  award. 

(jind  herein  qf  the  construction  of  awards,) 

107.  Courts  have  of  late  construed  awards  with  great  latitude,  a 
according  to  tlieir  intention  appearing  from  tise  words  of  the  wh< 
Grier  fy  ot.  t.  Chrierj  1  D.  174.  M'KEA:!r,  C.  J.  In¥us  t.  Miller^ 
ISd.    Kunckle  v.  Kvnckhj  Id.  365.     Consoles  t.  Deavtns^  2  Y.  53 

lOS.  Two  of  the  essentials  of  awards  are,  that  they  should  be  cerU 
and  ^naL  Chrier  ^  aL  v.  Grier ^  1  D.  173.  Gonsales  r.  Deavena 
Y.  539. 

109.  Awards  must  be  so  plainly  expressed  that  by  a  fair  construct 
of  the  whole  instrument,  or  by  reference  to  something  connected  with 
the  parties  may  know  what  they  are  directed  to  do.  Kingston  v.  E 
caid,  1  W.  C.  C.  R.  448. 

110.  Thus  a  report,  finding  ^that  the  sum  of  j075  was  due  the 
of  March  Ifist^^  which  period  was  several  months  before  the  meeting 
the  referees,  was  set  aside  for  uncertainty.  Young  t.  Reuben^  1  D.  I 
["Were  the  precise  point  in  Young  v.  Reuben  now  before  us,  that  c 
would  not  be  recognised  as  a  precedent.^'  Per  cur.  in  JVood  v.  Ea\ 
5  R.  44.] 

111.  Where  the  referees  reported  as  follows:  "We  do  award  to 
plaintiff  jSl  19,  due  on   the    19th  of  June  last,  exclusive  of  the  o 
standing  debts  on  the  books  of  the  defendant,  arising  from  sales  of 
produce  of  Milviile  Fnmacp;''  it  was  held,  that  this  award  was  su 
cieatly  certain  and  final.     Wood  v.  Earle^  5  R.  44. 

112.  An  award  that  the  defendant  should  give  security  for  the  p 
raent  of  certain  sums  of  money  to  •/?,  or  her  agent,  if  required,  is  v 
for  uncertainty.     Barnet  v.  Gilson^  3  S.  &  R.  340. 

113.  But  if  certainly  can  be  obtained,  by  something  dehors  the  awa 
the  party  may,  by  averment,  cure  an  objection  which  might  others* 
be  fatal.  Kingston  v.  Kincaid,  1  W.  C.  C.  R.  44S.  Grier  fy  al 
Grier,  1  D.  173. 

114.  Thus  an  award  to  pay  to  the  executors  of  Ji  is  sufficiently  c 
tain;  as  it  may  be  averred  who  they  are  by  name.  Grier  8^  al 
Grier,  1  D.  173. 

115.  So  where  the  award  was  that  "an  order  for  d8550  should 

given  on '*  (not  mentioning  the  name)  it  was  held^  that  the  del 

might  be  supplied  by  parol  proof.     Lynn  v.  Risberg,  2  D.  180. 

116.  A  report  finding  that  the  plaintiff  shall  pay  the  costs  of  s 
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wiihout  adding  more,  is  equivalent  to  finding  nb  cause  of  action.     Tra- 
ptair  V.  RedingeTj  4  Y.  282. 

117.  An  award  in  an  action  on  a  policy  that  proof  had  not  been  pro- 
daced  sufficient  to  establish  a  claim  against  the  defendant,  amounts  to  a 
finding  that  the  plaintiff  had  no  cause  of  action,  and  is  final  and  con- 
dosive.    AVDermot  v.  U.  States  Ins.  Co.,  3  S.  &  R.  604. 

118.  A  report  is  bad  which  refers  to  the  court  what  was  submitted  to 
the  referees,  unless  the  submission  provide  for  ihe  reservation  of  the 
question.    J^ngston  v.  Kincaid,  1  W.  C.  C.  R.  448. 

119.  So,  unless  they  have  power  to  that  effect,  by  the  agreement,  re- 
tferees  cannot  delegate  their  authority  to  others,  or  provide  for  the  settle- 
ment of  a  future  dispute  by  another  tribunal.     Livezey  v*  Gorgas,  Court 
of  Errors,  4  D.  71. 

120.  A  report  of  referees  was  set  aside,  because  they  awarded  that 
the  plaintiff,  an  administratrix,  should  give  security  for  a  book  debt  to 
the  defendant.     Hoare  v.  Mtdoyy  2  Y.  161.     ^ 

121.  An  award  is  not  good  imless  it  determines  the  whole  matter  in 
dispute  submitted;  nor  if  it  exceeds  the  subject  submitted,  unless  the 

,     excess  can  be  separated  and  rejected.     Huffs.  Parker  ^  cited  4  D.  285, 
!     3Y.567. 

I  122.  It  is  not  a  valid  objection  to  an  award  that  the  remedy  for  each 
,  panyisnot  the  same;  as  if  one  party  be  directed  to  pay  a  sum  of  money 
!  at)d  the  other  to  do  a  specific  act,  which  he  may  be  compelled  to  perform 
by  an  attachment..    Kunckle  v.  Kunckle^  1  D.  364. 

123.  So  a  report  of  referees,  awarding  that  money  should  be  paid  by 
(iiedefendant  to  the  plaintiff,  and  that  the  plaintiff  should,  at  a  future 
time,  when  certain  funds  came  into^'his  hands,  pay  one  half  thereof  to 
the  defendant,  was  confirmed  by  the  court.  Stuart  v.  JRatstoriy  stated, 
I  D.  365. 

124.  A  report  finding  for  the  plaintiff,  in  ejectiDent,  is  good,  though 
neither  damages  nor  costs  are  awarded.  .Austin  v.  Snow,  2  D.  157. 
S.C.  by  the  name  Harvey  v.  Snotv,  1  Y.  156. 

125.  A  submission  to  arbitration  must  be  restrained  to  matters  cogni- 
zable ill  the  action.     Bachman  v.  Reigart,  3  P.  R.  270. 

126.  Where  the  action  was  in  case,  and  the  parties  agreed  to  submit 
"all  matters  in  variance  in  the  above  suit'* — an  award  in  favour  of  the 
P'aimiffs,  and  finding  for  them  the  sum  of  §217  "as  a  compensation  for 
having  built  upon  the  ground  of  W.  H.,  and  that  the  alley  between  the 
late  dwelling  of  W.  H.  and  the  house  of  the  defendant,  as  also  the  pump 
and  well  of  water  in  the  back  yard,&c.,  be  enjoyed  in  common  between 
Jhera,&c.,  and  that  the  defendant  pay  gl79,58,  the  amount  of  former 
costs,  &c."  was  held  to  be  bad.     Bachman  v.  Reigart,  3  P.  R.  270. 

127.  Under  a  submission  of  "  all  matters  in  variance'^  between  the 
parlies,  involving  the  question,  whether  a  certain  bond  had  been  paid, 
an  award  not  under  seal  discharging  the  bond,  is  good.  Young  v. 
^0*,  4  R.  299. 

128.  Where  the  submission  was  of  "  all  matters  in  variance  in  the 
above  suit,"  it  was  held,  that  an  entry  by  the  prothonotary  upon  the  re- 
cord,of  a  reference  of  all  matters  in  variance  between  the  parlies,  would 
Dot  enlarge  the  submission.     Bachman  v.  Reigart,  3  P.  R.  270. 

129.  A  submission  o/all  matters  in  variance  between  the  parties  is 
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sufficient  to  authorise  the  arbitrators  to  award  a  partition  of  real  estai 
and  to  direct  in  what  manner  it  shall  be  executed,  provided  the  partitit 
of  the  property  in  question  was  one  of  the  matters  in  variance  at  tl 
time  of  the  submission;  but  if  the  dispute  arose  afterwards,  an  awa 
upon  it  is  void,  for  want  of  authority  ou  the  part  of  the  arbitrators 
make  it.     Gralz  v.  GralZj  4  R.  411. 

130.  In  nn  action  of  account  render  between  partners,  a  reference  w 
made,  under  the  act  of  1705,  to  three  persons,  who  were  "to  state  i 
account  and  hear  and  determine  all  matters  in  variance  between  t 
parties  in  the  suit:'*  Held,  that  it  was  not  a  valid  exception  to  the  i 
port  of  referees  that  it  included  matters  not  properly  cognizable  in  ; 
action  of  account  render.     Odentoelder  v.  Odenwelder,  1  Wh.  108. 

131.  It  is  not  a  valid  exception  to  a  report  of  referees  in  an  action 
account  render  between  partners,  that  they  have  not  disposed  of  certa 
of  the  partnership  effects,  or  of  the  outstanding  debts  due  to  the  fin 
but  have  left  them  for  fu^re  distribution.    Ibid, 

132.  In  an  action  against  two  on  a  parol  contract,  an  award  made  1 
referees  appointed  under  the  act  of  1705,  that  a  certain  sum  was  due  1 
one  defendant,  and  a  certain  other  sum  was  due  by  the  other  defendai 
is  bad;  and  a  general  judgment  upon  such  award,  for  the  aggrega 
amount  of  the*t  wo  sums,  is  erroneous.     Soxman  v.  Soannan,  3  P.  R.  ^ 

133.  When  the  submission  was  "of  and  concerning  the  difi'erenc 
then  in  controversy  between"  the  pdrties,  an  award  setting  forth  thi 
"after  hearing  the  parlies,  examining  their  several  book  accounts,  ai 
also  taking  a  judgment  bond  the  defendant  to  the  plaintiff  into  conside 
ation,  we  find  a  balance  of  jSl  318.04,  due  from  the  defendant  to  t 
plaintiff  on  said  bond/^  without  aetermining  how  much,  or  wheih 
anything  were  due  on  the  other  subjects  of  difference  submitted 
them — was  held  on  the  plea  of  a  submission  and  award,  not  to  be  fir 
and  therefore  bad.    Johnston  v.  Brackbill,  1  P.  R.  364. 

134.  Referees  without  a  submission  in  writing,  can  neither  make  pf 
tition  of  real  property  between  the  parties,  nor  award  a  partition  to 
made,  so  as  to  pass  the  interest  of  each  party  to  the  other  in  their  i 
spective  shares.     Gratz  v.  Gratz,  4  R.  411. 

135.  An  award  "that  the  partition  of  the  High  street  and  Seven 
street  property,  agreed  between  the  parties  according  to  the  plan  of  I 
B.,  shall  be  carried  into  effect,"  is  void  for  uncertainty.     Gratz 
Gratz,  A  R.  411. 

136.  A  submission  was  as  follows:  "The  parties  submit  all  matte 
in  variance,  &c.,  to,  &c.,  that  is  to  say,  a  matter  in  dispute  between  i 
relative  to  a  certain  grist  mill  and  five  acres  on  which  the  said  m 
stands,  together  with  all  books,  accounts,  debts  and  demands,  of  whs 
soever  name  or  nature."  The  arbitrators  awarded  that  ih?  defenda 
should  deliver  to  the  plaintiff  one-third  part  of  the  saw-mill,  and  on 
third  part  of  the  privilege  of  the  water,  and  a  sufficient  quantity  oflan 
to  make  in  all  two-thirds  of  five  acres  bounded,  &c.,  to  be  so  surveye 
as  not  to  include  the  defendant's  dwelling-house  and  barn,  and  tliat  tl 
plaintiff  should  remove  a  pertain  ^rist-mill  adjoining  the  said  saw-rni 
within  the  term  of  three  months:  Held^  that  the  award  was  not  voidf( 
uncertainly.     Hewitt  v.  Furman,  16  S.  &  R.  135. 

137.  An  award  is  not  void  because  the  arbitrators  did  not  act  on  ce 
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taio  matters  contained  in  the  submission,  if  those  matters  were  not  laid  » 
before  them.     Heuntt  v.  Furman^  16  S.  &  K.  135. 

138.  An  award  of  referees  in  partition  which  is  void  as  to  one  of  the 
parlies  is  void  as  to  all.     Power  v.  Poioer^  7  W.  205. 

139.  An  amicable  action  on  the  case  was  entered,  and  all  matters  in 
variance  in  the  cause  between  the  parties,  consisting  of  a  claim  by  the 
plaintiff  against  the  defendant,  founded  on  a  promissory  note  given  by 
the  defendant  to  the  plaintiff  iox  the  payment  of  a  certain  sum  t)f  money, 
were  referred  to  certain  persons,  who  were  to  hear  the  parties,  &c.,  and 
make  trial  of  the  iron  which  constituted  the  consideration  of  the  note, 

'  by  actual  experiment:  the  reference  to  be  considered  as  under  the  6th 

section  of  the  act  of  16th  June,  1836.     The  referees  awarded  that  the 

note  should  be  cancelled,  that  the  defendant  should  pay  a  certain  sum 

for  a  certain  portion  of  the  iron  made  use  of  by  her,  but  not  being  of 

the  quality  contracted  for,  and  that  she  should  return  to  the  plaintiff  the 

remainder  of  the  iron,  not  being  of  the  quality  contracted  for,  &c. :  Heldy 

that  the  award  was  bad:  and  a  jitdgment  entered  upon  it  in  the  court 

below  was  reversed.     Coleman  v.  LukenSy  4  Wh.  347. 

140.  If  two  causes  of  action  are  submitted  to  the  same  referees,  and 
the  parties  agree  that  the  referees  shall  award  upon  the  same  indiscrt^ 
mioately,  it  is  not  a  valid  exception  that  the  referees  matle  one  award 
coowMating  both  causes.     Bemaa  v.  Quiggky  7  W.  362. 

141.  An  agreement  under  seal  was  entered  into  in  1839,  between  A 
iodiB,by  which  the  parties  agreed  to  subniit  all  disputes  and  contro- 
veisies  between  them  to  three  persons,  and  that  the  proceedings  should 
be  considered  as  had  under  the  act  of  1806,  and  that  the  award  should 
be  final  and  conclusive,  <<  as  much  ^  as  a  verdict  of  a  jury  in  conformity 
with  the  provisions  of  the  said  act.*'  The  arbitrators  awarded  that  A 
should  pay  B  a  certain  sum  with  costs  of  suit,  and  that  B  should  have 
two  crops  off"  a  certain  field  and  should  give  peaceable  possession  of  the 
farm  to  Jl  on  a  certain  day.  Held^  that  Inasmuch  as  that  part  of  the 
award  which  directed  that  B  should  have  two  crops  off  the  field,  &c., 
could  not  be  enforced  by  execution,  the  awa^rd  was  not  good  under  the 
act  of  1806.     Pennington  v.^Bowman^  10  W.  283. 

142.  The  parlies  to  an  action  depending  in  court  agreed  by  writing, 
nnder  their  hands  and  seals,  to  refer  the  suits  to  three  persons  named, 
and  bound  themselves  in  a  certain  penalty  to  abide  by  the  award:  Held^ 
thai  the  submission  was  not  under  the  act  of  1806,  because  it  was  not 
to  be  made  a  rule  of  court,  and  that  although  it  might  be  good  under 
the  6ih  section  of  the  act  of  1836,  yet  that  an  award  made  by  two  only 
of  the  referees  was  bad  under  that  section.  (But  as  to  the  last  point, 
aee  the  40th  section  of  the  act  of  1836.)  Okison  v.  Flickingerj  1  W. 
kS.257. 

143.  If  by  the  agreement  it  be  stipulated  that  the  award  shall  be 
under  ihe  hands  and  seals  of  the  referees,  an  award  not  under  their 
awils  is  bad,  and  will  be  set  aside.     Rea  v.  Gibbons,  7  S.  &  R.  204. 

144.  So  an  award  is  bad  which  finds  th&  fact  specially,  and  submits 
^ht  law  to  the  court.     Sutton  v.  Horn,  7  S.  &  R.  228. 

145.  An  award  must  be  good,  per  se,  to  authorise  the  court  to  enter 
i^gtneni  on  it.     Sutton  v.  Horn,  7  S.  &  R.  230. 

^46.  In  account  render  between  partners,  an  award  of  a  sum  of 
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money  to  the  plaintiff,  payable  by  instalments,  is  good.  Geary  v.  Cun^ 
ninghamj  10  S.  &  R.  230. 

147.  In  an  action  against  three,  \{  one  agree  to  refer,  an  award  cannot 
be  made  against  all  the  defendants;  <ind  the  Supreme  Court  will  reverse 
a  judgment  entered  against  all.     Studebacker  v.  Moore^  3  Binn.  124. 

148.  If  several  trustees  who  have  separately  received  money  belong- 
ing to  the  plaintiff,  enter  into  an  amicable  reference,  and  agree  in  the 
submission  <^that  no  advantage  shall  be  taken  as  to  the  form  of  suit,  or 
the  liability  of  parlies,"  they  become  jointly  responsible  in  thefrction, 
and  an  award  against  them  jointly  is  good.  Gratz  v.  Phillips,  14  S. 
&  R.  144. 

149.  Where  a  submission  was  made  of  a  controversy  respecting  a 
ja\\\  dam  to  referees,  who  were  'Uo  assess  the  damages  which  the  plain- 
tiff ha^  sustained,"  it  was  held  that  taking  all  the  circumstances  into 
consideration,  the  submission  might  be  considered  as  authorising  an 
assessment  of  damages  up  to  the  date  of  the  award;  but  if  this  was 
doubtful,  that  it  might  be  presumed  that  no  damages  were  sustained 
after  the  date  of  the  submission.    Buckley  v.  Ellmaker,  13  S.  &  R.  71. 

150.  An  award  by  arbitrators  appointed  by  the  agreement  of  some 
of  the  children  of  an  intestate,  and  by  the  husbands  of  some  others, 
directing  one  of  the  parties  to  the  submission,  to  take  the  lands  of  the 
intestate  at  the  appraisement,  and  to  pay  a  certain  sum  to  the  other 
children,  is  bad.  1st,  Because  the  arbitrators  have  no  power  to  vest  the 
land  without  a  convetyance;  and  2d,  because  the  wives  were  not  joined 
in  the  submission.     Miller  v.  Moore,  7  S.  &  R.  164. 

(f)  For  what  cause  not  appearingmn  the  face  of  the  award  the  court 

will  set  it  aside, 

151.  The  same  cause  which  would  induce  the  court  to  set  aside  a 
verdict  and  grant  a  new  trial,  will  govern  in  the  case  of  awards;  and 
therefore,  if  it  appear  that  there  has  been  manifest  injustice,  or  a  plain 
an£^  c/ear  mistake,  either  in  law  or  fact,  the  report  will  be  set  a  side, 
Williams  v.  Craig,  1  D.  315.  Wikoff  fy  ah  v.  Coxe,  1  Y.  353.  War- 
der V.  Parker  fy  aL,2  Y.  513.  Williams  v.  Paschall^  3  Y.  569.  Ro- 
mans V.  Robertson^  3  Y.  584.  Gross  v!  Zorger,  3  Y.  521.  Bond  v. 
Olden,  4  Y.  243.  Govett  v.  Reed,  4  Y.  456.  Bell  v.  M'Call,  1  Br.  128. 
Lower  Dublin  School  v.  Paul,  1  Binn.  59.  Hurst  v.  Hurst,  1  W.  C. 
C.  R.  56.  Knox  v.  Walton;  2  W.  C.  C.  R.  507.  Kelley  v.  Johnson,  3 
W.  C.  C.  R.  45.  Jlubel  v.  Ealer,  2  Binn.  582,  in  note.  S.  C.  1  Br.  105, 
in  note. 

152.  But  it  is  incumbent  on  the  party,  who  excepts  to  an  award,  to 
produce  the  most  clear  and  satisfactory  proof  of  the  errors  he  points  at. 
Ibid. 

153.  Referees  must  adhere  to  the  established  essentials  of  actions, 
unless  a  latitude  is  allowed  by  the  submission.  Gross  v.  Zorger,  3  Y. 
521. 

154.  An  award  of  referees  is  to  be  set  aside  only  for  plain  and  pal- 
pable error  in  matter  of  fact  or  of  law,  and  not  for  suspicion  of  error* 
MCalmont  v.  Whitaker,  3  R.  M. 

155.  The  discovery  of  material  evidence,  which  by  using  due  dili- 
gence the  party  might  have  discovered  before,  is  not  a  sufficient  reason 
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to  induce  the  court  to  set  aside  an  award.    jSubei  v.  EalePy  2  Binn.  581,  v 
in  note.    S.  C.  1  Br.  105,  in  note. 

156.  A  report  was  set  aside  because  the  referees  allowed  interest  on 
ao  uusettled  account,  and  admitted  a, charge  of  premium  and  commission 
for  making  insurance  without  requiring  the  policy  to  be  produced.  Wil^ 
Hams  7.  Craig y  1  D.  313. 

157.  Unless  in  extraordinary  cases,  the  court  will  not  re-examine 
matters  of  fact,  decided  by  referees;  but  when  the  point  turns  on  the 
constriction  of  writing,  or  if  the  principles  upon  which  the  award  is 
founded,  are  contrary  to  law,  the  court  will  correct  the  error.  Large  v. 
Passmore,  5  S.  &  R.  52. 

F.  0/  the  effect  of  an  award. 

158.  Awards  made  under  the  act  of  1705,  and  confirmed  by  the  court, 
ha¥e  the  same  effect  as  the  verdict  of  a  jury,  and  no  more.  fVilliams  v. 
Croif,  1  D.  314.     Duer  v.  Boyd^  1  S.  &  R.  208. 

159.  Therefore,  in  ejectment,  an  award  of  referees,  made  under  the 
act  of  1705,  where  the  submission  is  of  all  matters  in  controversy  in  the 
caasejs  not  conclusive  of  title.     Dtier  v.  Boyd^  Id.  203. 

160.  But  where  there  was  a  dispute  respecting  boundaries,  and  the 
parties  entered  into  an  agreement  to  refer  the  question  to  three  men 
whose  award  was  to  be  considered  as  fixing  the  boundary  line  for  ever, 
and  iwund  themselves  in  a  certain  penalty  to  abide  by  the  award,  it  was 
held  that  ihe.award  was  conclusive.    Davis  v.  Havardy  15  S.  &  R.  165. 

161.  And  it  seems  that  an  award  at  common  law  is  conclusive  of 
titkdxi^  the  specific  execution  of  such  awards  will  be  enforced  by  the 
coort  Ibid.  [See  Dixon's.  Les,  v.  {Moorhead,  Add.  216.  S.  C.  at 
Nisi  Prius  stated  Add.  231  in  note.  Calhoun  Les.  v.  Dunning^  4  D. 
120,  and  the  remarks  of  C.  J.  Tilghman,  upon  these  cases  in  1  S.  &  R. 
209,  and  15  S.  &  R.  171,  172,  and  of  J.  Yeates,  in  1  S.  &  R.  213.] 

163.  Real  estate  settled  to  the  separate  use  of  S.,  a  married  woman, 
was  sold  by  the  sheriff  on  a  judgment  against  her  and  her  husband  in 
an  action  of  tarty  and  purchased  by  A.,  who,  after  receiving  his  deed, 
coramenced  proceedings,  under  the  act  of  1802,  before  two  justices,  to 
obtain  possession.  B.  the  trustee  of  S.  claimed  title,  and  the  justices 
stayed  proceedings.  B.  neglected  to  prosecute  his  claim  at  the  next 
Court  of  Common  Pleas;  and  pending  an  application  to  the  court  to  be 
allowed  to  file  the  record  nunc  pro  tunc,  an  agreement  was  signed, 
headed  with  the  name  of  A.  as  plaintiff,  and  the  husband  and  wife,  de- 
fendants, and  entitled  as  of  the  proceedings  before  two  justices,  and 
signed  by  the  attorneys  for  the  plaintiff  and  defendants,  and  by  B.  the 
trustee;  by  which  it  was  agreed  that  the  question,  whether  the  plaintiff, 
as  sheriff 's  vendee,  was  entitled  to  possession,  should  be  referred  to 
three  gentlemen  of  the  bar,  and  if  it  should  be  determined,  that  he  was 
so  entitled,  B.  was  to  surrender  possession  without  further  delay  or  con- 
troversy, &a :  The  referees  awarded  that  A.  as  sheriff ^s  vendee  was 
"entitled  to  the  possession  of  the  property  in  dispute."  In  ejectment  by 
B.  against  A.  (who  had  obtained  possession,)  it  was  held,  that  this  award 
^asnot  conclusive  of  the  title  to  the  pAmisesso  as  to  prevent  a  recovery 
kyB.    Pullen  v.  Rianhard,  1  Wh.  514. 

163.  In  an  action  on  a  bond,  the  defendant  pleaded  specially  that  ^^all 
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matters  in  variance  between  the  parties"  had  been  submitted  to  arb 
trators,  without  averring  or  alleging  that  the  bond  was  the  matter  i 
variance  or  formed  any  part  of  it,  and  the  plea  proceeded  to  state  th^ 
arbitrators  made  their  award  "q/*  and  concerning  the  premises^  and  ( 
and  concerning  the  said  writing  obligatory:**  held,  that  it  appeare 
upon  the  face  of  the  plea  that  the  arbitrators 'had  gone  beyond  the  sul 
mission,  in  passing  upon  the  bond,  and  that  the  award  was  in  this  pai 
of  it  void.     Young  v.  Shook,  4  R.  302. 

164.  And  it  was  held,  that  the  plaintiff  might  take  advantag#of  th 
objection  by  special  demurrer,  that  it  was  not  necessary  for  him  to  plea 
nul  agard  fait.    Ibid. 

165.  It  seems  that  a  plea  of  submission  and  award  to  an  action  c 
debt  oh  a  bill  obligatory,  of  all  matters  in  variance  between  the  parties 
stating  that  the  said  Meriting  obligatory  was  then  and  there  a  matter  i 
yariapce,  without  averring  that  the  payment  of  the  bill  obligatory  wa 
a  matter  in  variance,  is  sufficient.    Kemmerer  v.  Young,  5  R.  175. 

166.  Where  issue  is  joined  on  the  plea  of  a  submission  and  aware 
evidence  of  mistake  by  the  arbitrators  is  inadmissible.  Johnston  \ 
Brackbill,  1  P.  R.  364. 

:167.  But  where  such  evidence  is  received  on  this  plea,  it  seems  tha 
the  court  will  pot  reverse  the  judgment  on  this  ground,  if  the  award  i 
bad,  by  reason  of  not  being  final.    Ibid. 

168.  The  award  of  an  arbitrator,  made  in  pursuance  of  a  parol  sut 
mission  settling  a  boundary  line  in  dispute  between  the  owners  of  ad 
joining  lands,  is  binding  and  conclusive  upon  them.  JBowen  v.  Coopet 
7  W.  311. 

169.  Goods  were  sold  to  the  plaintiff  by  A.  as  agent  and  consignee  o 
the  defendants,  who  were  manufacturers  abroad,  on  the  plaintiff's  note 
at  six,  seven, and  eight  months.  The  plaintiff  discovering  Qertain  defect 
in  the  goods,  refused  to  give  the  last  note;  whereupon  A.  entered  into  \ 
guaranty  that  the  goods  should  prove  to  be  of  the  first  quality,  and  stipu 
lated  to  refund  as  much  as  two  disinterested  persons  should  certify  to  b 
just  After  this,  the  amount  of  the  note  was  paid  to  the  defendant: 
Two  persons  were  appointed  referees,  who  disagreed,  and  an  umpir 
was  appointed,  who,  with  one  of  the  referees,  made  an  award,  findinj 
that  a  certain  allowance  should  be  made:  //  seems,  that  this  award  wa 
prima  facie  evidence  of  the  extent  pf  the  defendant's  liability,  and  tha 
it  was  a  question  pf  fact  for  the  jury,  whether  the  defendant  had  no 
ratified  the  award  so  as  to  be  operative  upon  both  plaintiff  and  defendant 
Jacksonv.  Wright,  3  Wh.  601. 

170.  Where  the  plaintiff  claimed  for  mason- work  done  for  the  de* 
fendant,  and  it  appeared  that  before  suit  brought  the  parties  had  chosen 
a  third  person  to  measure  the  work,  and  agreed  *'  to  abide  by  his  niea' 
surement,"  it  was  held,  that  his  award  was  conclusive.  Speer  r. 
JkPChesney,  2  W.  &  S.  233. 

171.  Where  the  plaintiff  and  defendant  had  a  controversy  respecting 
an  alleged  promise  by  the  defendant  to  pay  the  plaintiff  for  wood  bought 
by  third  person,  and  the  defendant  proposed  that  they  should  go  togethet 
to^a  certain  town,  and  leave  it  to  M.  (a  lawyer)  to  say  whether  he  wai 
bound  to  pay  the  plaintiff,  or  not;  to  which  the  plaintiff  agreed,  and  they 
both  agreed  to  be  bound  by  what  he  should  say,  and  went  to  M.'s  office; 
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and  after  they  had  been  there^  the  plaintiff  said  that  he  was  content  with 
the  decision,  and  that  they  were  clear;  it  was  heldy  that  the  award  was 
binding  oq  the  parties.    ATManus  v.  M?Culloch^  6  W.  357. 

G.  Of  the  remedy  upon  an  award. 

172.  If  an  award  is  good  on  its  face,  the  Supreme  Court  on  error  will 
not  inquire  into  the  decision  of  the  court  below  on  exceptions  made 
there,  although  the  evidence  laid  before  the  court  is  sent  up  with  the 
record.  A^ffarArer  v.  Elliot,  7  S.  &  R.  284. 

173.  Execution  cannot  issue  on  a  report  of  referees  until  after  the  ex- 
piration of  four  days,  or  before  the  notice  to  the  adverse  party.  Barre 
i,Affltck,\Si  Y.  274. 

174.  Where  referees  had  been  appointed  to  report  to  next  term^  it 
"vz&hild  that  the  agreement  did  not  authorise  the  issuing  execution 
upon  the  report  into  office,  during  vacation;  although  a  term  had  inter- 
vened between  the  entering  the  rule  and  the  appointment  of  referees. 

Hart  {•  al.  v.  James,  1  D.  355. 

175.  Unless  an  agreement  to  refer  be  made  a  rule  of  court,  the 
avard  cannot  be  enforced  in  the  Circuit  Court  of  the  United  States, 
except  by  suit  at  law  or  in  equity.  Banert  v.  Eckert,  4  W.  C.  C.  R. 
325. 

176.  Where  an  agreement  was  made  to  enter  an  amicable  action, 
and  refer  all  matters  in  variance  to  three  persons,  under  the  act  of  1705, 
and  the  referees  made  a  report  which  was  entered  on  the  docket,  but  uo 
jodgment  was  entered  upon  it,  it  was  held,  that  an  execution  issued 
opofl  such  report  was  void,  and  that  a  sale  of  the  defendant's  real  estate 
OQsucb  execution,  conferred  no  title.    Book  v.  Edgar,  3  W.  29. 

177.  By  an  instrument  of  writing  under  seal,  attested  by  two  wit- 
nesses, the  plaintiff  and  defendant  agreed  to  meet  together  for  the  pur- 

\  pose  of  settling  their  accounts,  and  if  they  could  not  agree,  to  refer  the 
subject  to  referees,  to  be  by  them  chosen,  upon  whose  report  '<  judgment 
to  be  entered  in  the  Court  of  Common  Pleas  of  G.  county,  by  any  at- 
toniey  at  law,  or  by  the  prothonotary  of  said  court,  in  the  form  of  an 
aaiicable  suit  and  judgment."  The  parties  not  agreeing,  chose  t^iree 
^ferees,  by  an  agreement,  which  was  not  proved  by  a  subscribing  wit- 
ness. Held,  that  the  proceedings  were  not  under  the  actof  1705,  or  that 
of  1S06,  but  were  to  be  considered  as  a  reference- at  common  law;  con- 
sequently the  prothonotary  bad  no  power  to  enter  judgment  on  the 
award  of  the  referees.    While  v.  Shriver,  2  W.  471. 

178.  Where  the  submission  was  by  parol,  made  out  of  court,  not  made 
a  rule  of  court,  and  not  restricted  by  its  terms  to  matters  in  variance  in 
the  cause,  judgment  cannot  be  entered  on  the  award,  although  the  par- 
ties agreed  in  writing  to  the  award.  It  can  be  enforced  only  by  action. 
Richardson  v  Cassily,  3  W.  320. 

179.  If  one  of  the  parties  be  ordered  by  the  award  to  perform  a 
^i6c  act,  he  may  be  compelled  by  attachment  to  do  it.  Kunckle  v. 
hi>ntkle,  1  D.  364. 

180.  Thus,  where  a  report  of  referees  awarded  money  to  be  paid  by 
dte  defendant,  and  on  the  other  side,  that  the  plaintiff  should  make  cop- 
yeyaoces  of  land,  and  a  lot  of  ground,  and  take  up  a  bond  and  mortgage 
tQ  the  loan  office,  it  was  htld  that  the  plaintiff  might  be  compelled  to 
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perform  his  part  of  the  award  by  attachment,    Kunckle  v.  Kunckle^ 
D.  364. 

181.  Where  referees  award  that  the  defendant  shall  tender  a  deed, 
pay  a  sum  of  money^and  he  files  exceptions  to  the  report,  which  is  co 
firmed  by  the  court,  he  waives  his  election,  and  is  precluded  from  te 
dering  the  deed  afterwards,  and  a  scire  facias  on  such  report  need  n 
state  that  the  deed  has  not  been  made.     Brown  v.  Youngs  1  Y.  76. 

182.  A  judgment  on  report  of  referees,  with  a  stay  of  execution  un 
a  deed  for  land  should  be  filed,  and  until  the  court  should  adjudge  tl 
same  to  convey  a  good  title  in  fee  simple  to  the  plaintifi*,  was  held  go< 
on  error.  Bard  fy  al.  v.  Wilson^  3  Y.  149.  S.  P.  Nicholas  v.  fVolft 
spergerj  5  S.  &  R.  167,  (under  a  compulsory  arbitration.) 

183.  If  a  report  find  a  sum  of  money  due  from  the  plaintifi'to  the  d 
fendant,  the  latter  cannot  enter  up  judgment,  and  issue  execution.  F 
must  proceed  by  scire  facias  where  the  action  is  for  debt  or  damage 
or  he  may  have  a  remedy  by  attachment  in  other  cases.  Blackburn 
Markle,  6  Binn.  174.    S.  C.  12  S.  &  R.  143. 

184.  Where  a  report  of  referees  was  made  in  favour  of  the  plainti 
who  filed  exceptions,  and  afterwards  the  report  was  confirmed,  it  w 
htld  that  the  plaintiff  was  not  entitled  to  interest  from  the  time  of  filii 
the  exceptions  to  the  day  of  confirming  the  award.  Rouse  v.  Zeigle, 
Br.  329. 

185.  An  award  made  by  referees  appointed'  under  the  6th  section 
the  act  of  the  16th  of  June,  1836,  cannot  be  enforced  by  attachmei 
or  in  any  other  mode  than  by  such  execution  as  may  be  issued  on 
judgment  upon  a  verdict.     Coleman  v  Lvkensy  4  Wh.  347. 

186.  In  an  action  on  an  award  made  under  an  alleged  parol  subm: 
sion,  one  of  the  arbitrators  was  called  by  the  plaintiff,  and  proved  tl 
submission  and  award.  Ueldy  that  it  was  competent  for  the  defenda 
to  ask  him,  on  cross-examination,  and  without  first  o[>ening  his  cas 
whether  he  and  the  other  arbitrator  had  not  previously  decided  that  th< 
could  make  no  award,  and  informed  the  parties  of  that  decision.  Fef 
V.  Cohen,  4  Wh.  81. 

187.  Where  an  arbitrator  has  been  called  by  the  plaintiff  to  prove 
parol  submission  and  an  award  made  under  it,  the  defendant  may  pro' 
by  him,  1st,  That  soon  after  the  submission,  a  meeting  of  the  arbitrat; 
was  held,  and  upon  the  facts  and  statements  then  before  them,  tin 
decided  that  they  could  make  no  award,  and  so  informed  the  partic 
2d,  That  twelve  or  eighteen  months  afterwards,  without  any  new  su 
mission  or  notice  to  \he  defendant,  the  arbitrators  met  and  made  tl 
supposed  award,  not  on  the  facts  and  statements  communicated  by  tl 
parties,  but  upon  circumstances  which  had  happened  after  the  first  mee 
ing,  atid  after  the  abandonment  of  the  reference.     Ibid, 

ISS.  The  parties,  having  cross-demands,  agreed  to  enter  an  action  < 
trover,  and  refer  the  matters  to  arbitrators;  judgment  to  be  entered  i 
favour  of  the  party  who,  by  the  evidence,  might  be  entitled.  The  arb 
trators  found  for  the  defendant  a  certain  sum.  Held,  that  judgment  upo 
this  was  viilid,  not  under  the  defalcation  act;  but  by  force  of  the  agre( 
roent.     Mat/s  v.  Mays,  7  W.  561. 

189.  Where  a  rule  had  been  obtained  to  show  cause  why  a  judgmer 
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confessed  slionid  not  be  opened,  and  the  defendant  let  into  a  defence, 
and,  pending  the  rule,  the  parties  entered  into  an  agreement  to  refer  ic 
to  certain  persons  to  ascertain  the  amount  due  upon  the  judgment,  and 
when  so  ascertained  by  their  award,  execution  might  immediately  issue; 
it  vu  hild  that  this  was  not  to  be  considered  as  a  submission  under  the 
act  of  1705,  and  therefore  that  it  was  not  necessary  to  pursue  the  direc- 
bODSof  that  act  in  respect  to  reading  the  award,  &c.,  and  that  execution 
might  lawfully  issue  upon  the  judgment  as  soon  as  the  award  was  filed. 
Qulbtp  T.  Reynolds jS  W.  424. 

19a  Where  there  was  a  submission  in  1823,  as  follows:  <<  We  mutu- 
ally agree  that  all  matters  in  variance  between  the  parties  be  referred  by 
role  ^rf* court  to  J.  B.  &c,  who  are  to  meet,  &c.,  and  make  report  of  their 
proceedings  into  the  prothonotary's  office,"  it  was  held  that  there  was 
DO  appeal  from  the  award.    Boyd  v.  Slubhs,  7  W.  29. 

191.  And  this,  although  the  referees  annexed  to  their  award  the  fol- 
lowing,** We  agree  that  either  party  may  appeal  if  they  think  proper. 
Ibid. 

198.  And  it  was  held  that  the  appeal  in  this  case  was  not  rendered 
eff^oal  DC  valid  by  the  attorney  of  the  opposite  party  taking  out  the 
costs  which  had  been  paid  in  on  the  appeal,  by  suffering  ten  years  to 

elapse  without  objection  and  by  other  acts  of  acquiescence.    Ibid. 

* 
(b)  Of  the  remedy  upon  an  arbitration  bond, 

19i  An  action  may  be  maintained  upon  ail  arbitration  bond,  although 
(hesvard  was  given  in  an  action  instituted  by  agreement  before  a  jus- 
tice of  the  peace,  and  was  for  a  sum  exceeding  his  jurisdiction,  and 
aldioDgh  his  judgment  upon  the  award  has  been  reversed  by  certiorari. 
Sloeum  V.  Taylor,  8  S.  &  R.  399. 

191  But  to  an  action  of  debt  on  bond  for  the  payment  of  money 
geoeraliy,  the  defendant  cannot  set  up  the  bar  of  an  award  in  a  suit 
npoo  the  same  bond  before  a  justice  of  the  peace  for  a  sum  beyond  his 
jurisdiction.  M'Killip  v.  ATKillip,  2  S.  &  R.  489,  [as  stated  and  ex- 
plained by  TiLGHMAN,  C.  J.  in  8  S.  &  R.  401-2.] 

195.  A  general  plea  to  an  action  upon  an  award,  charging  mistake 
fmera//y,  without  stating  the  particulars,  is  bad.  Williams  ^  aL  v. 
fmhal  ir  al,  4  D.  284;  3  T.  564. 

196.  The  injustice  or  error  alleged,  must  be  simply  stated  as  facts, 
vith  a  sufficient  degree  of  certainty,  into  which  the  court  can  inquire. 
But  the  court  cannot  enter  into  the  particulars  of  an  intricate  dispute, 
vhich  has  been  submitted  to  arbitration  or  reference.  Williams  ^  al. 
Y.  Paschal,  ut  supra,  Yeates,  J. 

197.  And  mistake  in  the  arbitrators  cannot  be  given  in  evidence  on 
the  plea  of  nan  assumpsit,  without  notice  of  special  matter.  Taylor  v. 
Cor^e//,  12  S.  &  K.  243. 

198.  Arbitrators  are  incompetent  to  prove  misconduct  in  themselves. 
Mmaker  v.  Buckley,  16  S.  &  R.  72. 

y,^     199.  Nor  can  they  be  permitted  to  prove  misconduct  of  one  of  the 

Paries,  if  it  implicate  themselves.    Ibid. 
MM).  In  an  action  on  an  award,  the  defendant  cannot  give  evidence 
3^1  ^tieh  was  not  produced  before  the  arbitrators,  to  show  that  the  plaintiff 

*Htd  not  have  had  merits.    Ibid. 
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201.  In  debt  on  an  award,  the  defendant  offered  to  prove  by  witness 
who  were  not  examined  before  the  referees,  and  of  whose  testimony 
knew  nothing  until  after  the  award,  what  was  the  original  contrt 
between  the  plaintiff  and  himself,  in  order  to  prove  the  injustice  of  t 
award:  the  court  below  rejected  the  evidence;  and  the  Supreme  Coi 
affirmed  the  judgment.     Neal  v.  Shields,  2  P.  R.  303. 

202.  In  an  action  on  an  award  of  referees,  findins?  among  other  ma 
ters,  that  the  defendant  was  to  pay  a  certain  price  for  a  certain  numb 
of  acres  of  land,  it  was  held,  that  it  was  competent  for  the  defendant 
prove  by  tiie  testimony  of  the  referees,  that  the  number  of  acres  was  n- 
in  question  before  them,  and  not  decided  by  them,  and  that  their  awai 
was  calculated  on  the  basis  of  the  number  of  acres  being  that  allege 
Boop  V.  BrubackeVy  1  R.  304. 


II.    0/  Compulsory  jSrbitralion. 


A.  When  an  action  may  be  arbitrated. 

B.  Of  the  rule  of  arbitration;  (a)  when  and  how 

the  rule  may  be  entered;  (b)  what  vari- 
ance between  the  rule  and  the  act  of  As- 
sembly is  material;  (e)  when  a  rule  of 
arbitration  may  be  annulled;  (d)  of  the 
appointment  of  arbitrators,  and  of  the 
notice  of  their  meeting. 

C.  Of  the  arbitrators;  (a)  how  vacancies  in 

the  number  of  the  arbitrators  are  to  be 
supplied;  (b)  of  the  meeting  of  the  ar- 
bitrators; (c)  proceedings  by  and  before 
the  arbitrators;  ((/)  of  the  pay  of  the  ar- 
bitrators. 

D.  What  constitutes  a  good  award. 


£.  Of  the  power  of  the  court  over  awar 
(a)  whether  an  award  mag  be  set  aii 
altered,  or  recommitted;  (6)  of  the  ti 
of  filing  exceptions. 

F.  Of  the  appeal;    (a)  when  an  appeal 

the  proper  remedy;  (6)  of  the  time  i 
manner  of  entering  an  appeal;  (e)  of 
affidavit;  (d)  of  the  recognisance; 
what  will  amount  to  a  waiver  of  irrc] 
larities  in  entering  an  appeal;  (/) 
the  payment  of  the  costs. 

G.  Of  the  proceedings  after  an  appeal  i 

effect  of  an  award. 
H.  Upon  what  proceedings,  under  the  a 
tration  law,  a  writ  of  error  lies. 


A.   FFhal  aclions  may  be  arbilrated. 

203.  Though  the  words  of  the  act  of  ISIO  embrace  "  all  civil  suits 
yet,  from  its  particular  provisions,  it  seems  the  legislature  had  in  vi( 
those  actions  only  in  which  the  judgment  is  for  a  specific  thing  or  si 
of  money.    Jones  v.  Slrallon,  4  S.  &  R.  76. 

204.  //  seems,  therefore,  that  account  render  was  not  within  the  a 
Ibid.     [But  see  Account  Render.] 

205.  It  may  be  laid  down  as  a  general  rulo,  that  an  issue  which  cs 
not  be  tried  by  a  jury,  but  must  be  tried  by  the  court,  cannot  be  tried 
compulsory  arbitraiion.     JRoop  v.  Meek,  6  S.  &  R.  545. 

206.  Therefore,  it  seems^  a  suit  on  a  bail  bond  cannot  be  referred 
arbitration:  at  all  events  the  arbitration  acts  do  not  take  away  the  po\v 
of  the  court  to  stay  proceedings  on  bail  bond  suits.    Ibid. 

207.  And  debt  on  a  recognisance  in  a  criminal  prosecution,  where  t! 
court  has  a  power  to  remit  and  moderate  according  to  equity  and  leg 
discretion,  is  not  liable  to  be  arbitrated.    Id,  545. 

208.  An  action  on  a  bail  bond  cannot  be  determined  by  compulso 
arbitration.    Hersberger  v.  Venus,  3  P.  R.  396. 

209.  An  action  of  debt  upon  an  administration  bond  may  be  arbitral 
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under  the  act  of  20th  March,  1810.    Stout  v.  The  Commonwealth^  2 
S.S41. 

210.  And  an  insolvent  bond  is  within  the  act.  Bowman  v.  Sharp^ 
6  W.  324. 

211.  An  action  of  debt  upon  a  recognisance  of  bail  in  error  may  be 
arbitrated,  unless  the  defendant  has  pleaded  nul  tiel  record  before  the 
eoteringof  the  rule  of  reference.    Stevenson  v.  Dochertyy  3  W.  176. 

213.  A  prosecution  for  a  criminal  matter,  whether  by  indictment,  in- 
fonnation,  or  action  for  the  forfeiture,  is  not  within  the  purview  of  the 
ictof  1810.   Commonwealth  v.  Benneti^lS  S.  &  R.  243.    Gibson,  C.  J. 

213.  But  an  action  to  recover  the  penalty  imposed  by  the  Sth  section 
of  the  act  of  1810»  for  not  serving  notice  upon  an  arbitrator,  may  be  re- 
ferred under  that  act.    Ibid. 

214.  An  action  for  the  penalty  given  by  the  26th  section  of  the  act  of 
2Sth  March,  1814,  for  taking  illegal  fees,  may  be  arbitrated  under  the 
act  of20th  of  March,  1810.    Mevay  v.  Edmiston^  1  ^.  457. 

215.  Bat  debt  for  a  penalty  on  a  penal  statute  is  not  within  the  act. 
Buckwalier  v.  The  U.  States,  11  S.  &  R.  193. 

216.  Bat  a  scire  facias  on  a  judgment  entered  on  an  award  of  arbi- 
trators may  be  arbitrated.     Hill  v.  Crawford^  8  S.  &  R.  277. 

217.  The  act  of  1809  did  not  give  either  party  the  power,  without  the 
coDKotof  the  other,  to  take  a  cause  out  of  court,  and  submit  it  to  arbi- 
tnton, after  it  had  been  once  decided  either  by  a  jury  or  referees,  or  a 
JDstiee  of  the  peace  or  alderman,  and  was  remaining  in  court  for  de- 
cttkm  on  a  matter  of  law.    Mann  v.  Alberti,  2  Binn.  195. 

218.  Under  the  act  of  1809,  suits  depending  in  the  Supreme  Court 
night  have  been  arbitrated,  but  an  appeal  could  only  have  been  made 
to  the  Common  Pleas.    Carpenter  v.  Delaware  Ins.  Co.,  2  Biini.  264. 

B.  0/  the  rule  of  arbitration.  • 

(a)   TVhen  and  how  the  rule  may  be  entered, 

219.  Under  the  act  of  laiO  it  was  held,  that  "the  entry'*  of  the  suit, 
itwcnded  by  the  legislature,  was  the  entry  on  the  prothonotary's  docket, 
tnd  that,  consequently,  either  party  might  take  out  a  rule  of  reference, 
from  the  time  such  entry  was  made  on  the  docket,  though  before  the 
*r?ice  of  the  writ,  whether  the  action  was  commenced  by  capias  or 
summons,  Hertzog  v.  EiliSj  3  Binn.  209.  Sharp  v.  Kilgour^  3  S.  & 
B.  387.  Flanegan  v.  Negley,  Id.  498.  Paul  v.  Purcell,  2  Br.  20. 
Thomas  v.  Hopkins,  2  Br.  145.     Clemson  v.  Beaumont ,  Id.  215. 

220.  Under  the  Sth  section  of  the  act  of  16th  June,  1836,  a  rule  of 
ftference  may  be  entered  before  the  return  day  of  the  writ.  Henness 
T.  Myer,  4  Wh.  358. 

221.  And  an  award  made  before  the  return  day  of  the  term,  was 
^  not  to  be  invalidated,  by  a  return  of  non  est  inventus  to  the  capias; 
Ihe  defendant  having  had  due  notice  of  the  rule  and  subsequent  pro- 
clings.     Clemson  v.  Beaumont,  2  Br.  215. 

222.  Where  a  cause  was  arbitrated  and  an  award  made  before  the 
Snt  term,  the  court  would  not,  before  the  return  day,  entertain  a  motion 
lo  quash  the  proceedings.    Smith  v.  Stein,  1  Br.  347. 

^3.  Under  the  act  of  1820  though  the  plaintiff  entered  the  rule  before 
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or  on  the  return  day,  yet  if  the  defendant  appeared  before  the  arbitratoi 
and  made  defence,  the  irregularity  was  cured.  Bosler  v.  Potj  13  S.  ^ 
R.231. 

234.  If  the  rule  be  entered  and  the  declaration  filed  on  the  same  daj 
the  award  is  good,  and  the  Supreme  Court  on  error  will  not  enter  int 
an  inquiry  which  was  prior  in  time.     fVrighi  v.  Guy^  10  S.  &  R.  22' 

225.  A  judgment  entered  on  a  special  verdict  was  reversed  by  th 
Supreme  Court,  and  ^^the  record  remitted  to  be  more  fully  stated.''  Oi 
the  return  of  the  record  to  the  court  below,  the  plaintiff  arbitrated  th 
case  and  obtained  an  award;  aifU  the  Supreme  Court  affirmed  the  judg 
ment.     Steinbrook  v.  Steinbraok,  2  P.  R.  165. 

226.  The  defendant  in  a  cause  removed  by  the  plaintiff  by  appea 
from  the  justice,  obtained  a  rule  to  show  cause  why  the  appeal  shouh 
not  be  quashed;  during  the  pendency  of  the  rule,  the  plaintiff  entered  i 
rule  of  reference  under  the  act  of  I8I0,  and  the  arbitrators  made  ai 
award  in  favour  of  the  plaintiff:  Held,  that  the  proceeding  was  irregu 
lar;  and  the  judgment  was  reversed.    Bayard  v.  Hawk^  3  P.  R.  174. 

227.  An  action  was  commenced  by  co/^ta^,  indorsed,  "No  bail  re 
quired.'*  The  sheriff  returned  "ceipi  corpus^  and  defendant  discharge! 
on  common '  bail;"  but  the  defendant  did  not  subscribe  the  note  ii 
writing  required  by  the  rule  of  court  in  such  case,  empowering  the  pro 
thonotary  to  enter  his  appearance.  Ten  years  afterwards  a  rule  o 
reference  was  taken  out,  no  step  having  been  taken  in  the  mean  time  ti 
continue  the  action:  Held^  that  the  rule  was  irregular,  and  the  proceed 
ings  under  it  erroneous.    Jones  v.  Oramj  5  R.  249. 

228.  In  an  action  against  two  or  more,  a  rule  of  reference  cannot  b 
taken  otherwise  than  as  to  all  of  the  defendants,  and  must  be  served  oi 
all.    Belizhoover  v.  The  Commonwealth^  1  W.  126. 

229.  Where  the  plaintiff  in  an  action  had  entered  a  rule  of  refereno 
without  previously  filing  a  declaration,  it  was  held^  that  he  was  no 
liable  to  the  penalty  imposed  by  the  act,  for  not  serving  a  copy  of  thi 
rule  upon  the  adverse  party.     Cummin  v.  Wilson^  2  W.  13. 

230.  In  an  action  of  debt  against  four  upon  a  joint  and  several  bond 
all  of  whom  appeared,  one  of  the  defendants  confessed  a  judgment  o\ 
the  docket  for  a  certain  sum,  in  the  presence  of  the  plaintiff's  attorney 
who  afterwards  entered  a  rule  of  reference,  and  obtained  an  awan 
against  another  defendant:  Held^  that  no  judgment  could  be  entered  oi 
the  award,  and  that  the  plaintiff  by  accepting  the  judgment  confessec 
by  one  defendant,  had  precluded  himself  from  proceeding  against  th 
others.    Belizhoover  v.  The  Commomoealthy  1  W.  126. 

231.  Where  a  cause  is  at  issue  and  ordered  for  trial  by  special  jar^ 
it  is  "marked  for  trial,"  under  the  act  of  25th  Feb.  1813.  Chew^ 
Oriffithy  Com.  Pleas,  Phil.  1820,  MS. 

232.  The  provision  of  this  act,  that  no  suit  shall  be  arbitrated  withiti 
thirty  days  before,  nor  during  the  sitting  of  the  court,  at  which  it  majf 
be  marked  for  trial,  means  by  the  word  court  the  term  of  the  court;  so 
that  no  suit  can  be  arbitrated  during,  nor  thirty  days  previous  to  tH 
term  at  which  it  is  marked  for  trial.    Ibid, 

233.  If  the  party  acts  under  a  rule  of  arbitration,  he  cannot  enter* 
second  rule  until  the  first  is  discharged  by  order  of  the  court.  Bafn^ 
r.  HopCy  5  Binn.  518. 

234.  Where  a  rule  of  reference  was  entered  on  the  2l8t  otJlugustt 


ABBrrRAMENT  AND  AWARD.  69 


ind  notice  given  to  the  defendant  to  appear  to  choose  arbitrators  on  the 
Stk  ofAugtistj  instead  of  the  6th  of  September^  and  the  defendant  had 
due  notice  of  the  appointment  and  meeting  of  the  arbitrators,  but  did 
not  attend;  and  an  award  was  made  against  him,  and  execution  issued, 
bf  virtne  of  which  his  land  was  sold;  it  was  heldy  that  it  was  too  late 
to  apply  to  set  aside  the  judgment  on  the  ground  of  the  defect  in  thQ 
notice  of  the  appointment  of  arbitrators.    JMPCord  v.  Scott^  4  W^  11. 

(b)   What  variance  between  the  rule  and  the  act  qf  Assembly  is 

material. 

235.  A  rule  of  reference  entered  under  the  act  of  1810  is  good,although 
the  submission  is  ^  of  all  matters  in  variance  between  the  parties/\n  the 
cause."  Shoemaker  v.  Myers,  A  S.  &  R.  458.  Nicholas  v.  Wolfersperger^ 
5S.tR.  167. 

33^  A  mistake  of  the  date  of  the  arbitration  law,  in  the  riflb  of  refer- 
ence, it  ioamaterial.    Moulson  V.  BeeSf  6  Binn.  32. 

(c)  fFTien  a  rule  of  arbitration  may  be  annulled. 

237.  Where  arbitrators  have  been  appointed,  the  court  has  no  power 
to  strike  off  the  rule  against  the  consent  of  one  of  the  parties.  Girard 
Y.  Hutckinsonf  2  S.  &  R.  188. 

[i)  Of  the  appointment  of  arbitrators  and  of  the  notice  of  their 

meeting. 

^  If  it  appear  by  the  record  that  the  defendant  acknowledged 
enviee  of  the  notice,  it  need  not  appear  that  notice  of  the  appointment 
of  arbitrators  was  proved.    Kirk  v.  Eaton,  10  S.  k  R.  103. 

239.  If  the  prothonotary  fix  the  time  of  meeting  of  the  arbitrators,  at 
Aperiod  le^  distant  than  the  law  prescribes,  in  the  absence  of  the  oppo- 
>te  party,  and  without  his  agreement,  the  judgment  is  erroneous.  Ibid. 

240.  In  an  action  of  debt  against  two,  the  record  Showed  that  a  rule 
of  reference  was  taken  out  by  the  plaintiff;  that  one  of  the  defendants 
appeared  for  himself  and  for  the  other  defendant,and  that  he  and  the  plain* 
^  chose  the  arbitrators,  who  made  an  award  against  both.  It  did  not 
^pear  upon  whom  the  rule  of  reference  was  served:  Held,  that  there 
^18  no  error  upon  the  record,  and  that  the  court  would  presume  that 
^  defendant  who  appeared,  had  sufficient  authority  to  act  for  the 
other.    WhUehill  v.  Whitehill,  17  S.  &  R.  295. 

241,  Although  a  defendant  may  not  be  in  all  cases  concluded  by  the 
let  of  a  person  who,  without  authority,  appears  for  him,  and  chooses 
M)itrator8;  yet  if  such  defendant  afterwards  acquiesces  by  paying  the 
^bt  or  securing  it,  without  complaint,  and  lies  by  for  a  length  of  time, 
^indgment  will  not  be  reversedi  because  the  agent's  authority  was 
liPt  filed.    Ibid. 

242.  Under  the  act  of  28th  March,  1820,  it  is  the  duty  of  the  party 
l&Ung  out  the  rule,  to  serve  a  copy  of  the  record  of  the  appointment  of 
^arbitrators  on  the  opposite  party,  if  he  reside  within  the  county, 
^thoagh  his  attorney  attended  when  the  appointment  was  made:  atid 
theeoim  may  set  aside  an  award,  if  such  notice  was  not  given.  Henry 
^.  Norwood,  4  W.  347. 

^3.  Where  there  are  three  defendants,  and  notice  of  the  time  and 
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place  for  appointing  arbitrators  is  given  to  two  only,  the  prolhonotar 
has  no  right  to  appoint  arbitrators  for  the  three.  Marshall  v.  Lowrx 
6  S.  &  R.  281.     . 

244.  Service  of  ta  rnle  of  arbitration  on  the  wife  of  the  opposite  part] 
is  not  good,  unless  it  appear  that  she  was  at  her  liusband's  house.  Peda 
Sr  al  V.  Cox  Sr  al.y  3  S.  &  R.  245. 

245.  The  agreement  of  the  attorney  of  the  opposite  party  to  the  tim 
and  place  of  meeting  of  the  arbitrators,  renders  it  unnecessary  to  giv 
personal  notice.    Shibe  v.  Bex,  I  Br.  174. 

246.  In  an  action  against  two,  the  rule  of  reference  must  be  served  o 
bothy  and  the  plaintiff  cannot  drop  one,  and  go  on  agftinst  the  othei 
Pedan  v.  Cox,  3  S.  &  R.  245.  Berenfz  v.  Bishop,  5  S.  &  R.  171 
Banck  V.  Becker,  12  S.  &  R.  412. 

247.  And  it  must  appear  vpon  the  record,  tliat  both  defendants  wer 
served  with  notice,  otherwise  an  appointment  of  arbitrators  will  b 
erroneous.  Oppenheimer  v.  Comly,  3  S.  &  R.  3.  Banck  v.  Becket 
ut  supra. 

248.  And  tlie  Supreme  Court,  [Duncan,  J.  dissenting]  reversed 
judgment  against  •d  and  B,  two  defendants,  where  it  appeared  from  th 
record  that  ^  only  attended  the  appointment  of  arbitrators,  although  te 
years  had  elapsed  since  the  judgment,  and  B  had  entered  security  fo 
stay  of  execution,  and  there  had  been  a  scire  facias  on  the  judgmen 
which  was  arbitrated,  and  an  appeal  by  B  from  the  award,  and  his  lam 
had  been  sold  under  the  judgment.    Banck  v.  Becker,  ut  supra. 

249.  But  it  need  not  appear  upon  the  record  that  the  defendant  hai 
notice  of  the  time  and  place  of  the  meeting  of  the  arbitrators,  Oppen 
heimer  v.  Comli/,,3  S.  &  R.  3. 

250.  If  a  party  appear  by  counsel  before  arbitrators,  and  donotobjec 
to  the  want  of  proof  of  the  service  of  the  rule  to  arbitrate,  at  the  time  a 
their  appointment,  he  cannot  avail  himself  of  the  objection  on  a  write 
error.     Stout  v.  TTie  Commonwealth,  2  R.  341. 


C.  Of  the  arbitrators. 

(a)  Hoto  vacancies  in  the  number  of  the  arbitrators  are  to  be  suppliei 

251.  If  a  majority  of  the  arbitrators  and  one  of  the  parties  are  preseni 
the  arbitrators  present  may  proceed  to  supply  the  places  of  those  abseoi 
notwithstanding  the  absence  of  the  other  party,  if  no  sufficient  excu9 
be  made  for  his  non-attendance.     M^ Entire  v.  ATElduff,  I  S.  &  R.  19. 

252.  The  court  had  no  power,  under  the  act  of  1810,  to  appoint  ai 
arbitrator  in  place  of  one  who  had  died  pending  the  arbitration.  Giran 
V.  Hutchinson,  2  S.  &  R.  188. 

253.  Under  the  Act  of  1836,  arbitrators  have  not  the  power  to  fill 
vacancies  after  the  whole  number  have  once  been  assembled.  Wilson 
V.  Cross,  7  W.  495. 

(b)  Of  the  meeting  of  the  arbitrators. 

254.  Where  a  cause  was  referred,  and  a  day  fixed  for  the  hearingf 
but  no  meeting  was  held  on  the  appointed  day,  but  at  a  subsequent  day 
both  parties  appeared;  it  was  held,  that  the  award  was  good>  although 
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the  defeDdant  appeared  on  ihe  latter  day,  with  a  saving  of  exceptions. 
Darman  v.  The  Pittsburgh  fyc.  Turnpike  Co,,  3  W.  126. 

255.  When  the  full  number  of  arbitrators  do  not  nieQt,  it  is  not  neces- 
sar7  that  those  present  should  be  sworn  before  they  adjourn.  Boone  v. 
Reynolds  J 1  S.  &  R.  231.     S.  P.  Eckert  v.  Sheets,  6  S.  &  R.  275. 

256.  If  arbitrators  do  not  meet  on  the  day  appointed,  their  proceedings 
afterwards  will  be  irregular  unless  the  defendant  appear  or  consent  to 
tbelr  proceedings.     Weir  v.  Johnson,  2  S.  &  R.  459. 

257.  But  it  need  not  appear  on  the  proceedings  that  they  met  on  the 
day  appointed.  //  seems  the  court  would  presume,  where  nothing 
appeareid  to  the  contrary,  that  their  first  meeting  was  on  the  day  ap- 
pointed.   Kimble  v.  Saunders,  10  S.  &  R.  193. 

258.  Where  nofice  was  served  on  the  19th  of  January,  to  meet  on 
the3dof /eArt^ary,and  on  that  day  the  arbitrators  heard  evidence,  and 
adjourned  to  another  day,  of  which  no  notite  was  given  to  the  defen- 
dant, but  it  appeared  that  he  was  present  at  the  appointment  of  the 
arbitmtors,  and  at  the  fixing  of  the  original  time  of  meeting,  the  Supreme 
Coon  affirmed  the  judgment.    Brown  v.  Brashier,  2  P.  R.  114. 

259.  If  only  one  arbitrator  attend  at  the  time  and  place  appointed  for 
the  first  meeting  he  may  adjourn  without  appointing  other  arbitrators  in 
place  of  those  who  are  absent,  if  neither  party  request  that  their  places 
may  be  filled  by  a  new  appointment;  and  the  original  arbitrators  may 
afterwards  meet  and  make  an  award.     Steeley  v.  Irvine,  6  S.  &  R.  128. 

2(K).  If  only  one  arbitrator  attend  on  the  day  appointed  he  may 
adjourn  though  one  party  be  absent,  and  at  such  adjourned  meeting 
(notice  having  been  given  to  the  absent  party)  he  may  appoint  other 
arbitrators  in  place  of  those  absent.  Stiles  v.  Carlisle  Turnpike,  10  S. 
tR.286. 

261.  It  need  not  appear  on  the  proceedings  that  such  appointments 
were  made  without  consulting  the  party  present.     Ibid, 

262.  An  arbitrator  present  who  declines  to  serve  because  he  conceives 
himself  interested  may  be  considered  as  absent  within  the  meaning  of 
iheacf.    Ibid. 

263.  It  is  not  error  that  it  does  not  appear  from  the  record  that  the 
arbitrators  were  sworn  or  that  the  parties  appeared  before  them.  Neg- 
^  V.  Stewart,  10  S.  &  R.  207. 

264.  It  is  not  a  valid  objection  to  an  award  that  the  defendant  had  no 
notice  of  an  adjournment  made  at  their  first  meeting,  if  he  was  present 
>tihe  prothonotary's  office  when  they  were  appointed  and  knew  of  the 
time  of  their  first  meeting,  and  did  not  attend  at  that  meeting.  Eckert 
▼.  Sheets,  6  S.  &  R.  275. 

265.  Arbitrators  adjourned  to  a  certain  day  and  did  not  meet  on  that 
4ay,but  met  on  a  subsequent  day,  when  they  examined  a  witness  in  the 
absence  of  one  of  the  parties,  and  without  giving  him  notice  of  the  meet- 
ing; it  was  held  that  this  was  error.     Frey  v.  Vanlear,  1  S.  &  U.  435. 

266.  Where  after  the  three  arbitrators  had  been  qualified,  one  of  them 
declared  that  he  could  not  attend  to  the  case,  and  requested  to  be  excused, 
^hich  the  defendant  declined  to  assent  to,  and  the  arbitrator  refused  to 
'^tgnjthe  court  declined  interfering.    Douglas  v.  Kenton,  I  M.  21. 

267.  Where  the  arbitrators,  or  a  majority  of  them,  finally  determine 
ihat  they  will  not  proceed|  or  that  they  cannot  proceed  to  try  the  matter 
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in  variance^  it  seems  that  the  court  will  resume  cognisance  of  the  cause 
Ibid. 

868.  An  actiqn  having  been  referred  under  the  act  of  1810,  the  three 
arbitrators  were  duly  qualified,  met  and  heard  the  plaintiff's  lestimony; 
one  of  the  arbitrators  then  left  the  state,  without  an  intention,  as  wm 
believed,  of  returning:  The  plaintiff*  requested  the  two  remaining  arbi- 
trators to  substitute  another  in  place  of  the  one  thus  absent,  whidfi  they 
declined  to  do,  but  proceeded  to  hear  the  whole  case,  and  make  ai 
award;  against  which  the  defendant  protested:  Held^  that  the  award 
was  good  until  reversed  upon  appeal;  and  that  even  if  erroneous,  then 
was  not  such  an  irregularity  as  to  authorise  the  court  to  set  asid^  tb 
*award;  the  remedy  being  in  a  court  of  error.  Wells  v.  Scott j  1  M.  185 
(Stroud,  J.  dissenting.) 

(c)  Proceedings  hy  and  before  the  arbitrators. 

269.  An  action  cannot  be  discontinued  afler  the  jurisdiction  of  th 
arbitrators  has  attached;  and  the  jurisdiction  is  considered  as  attachinj 
from  the  moment  of  their  appointment.    Horn  v.  Roberts,  1  Ash.  45. 

270.  And  where  previous  to  the  meeting  of  arbitrators  the  plaintii 
entered  a  discontinuance  on  the  docket,  and  then  attended  the  meetio) 
of  the  arbitrators,  and  qfter  they  were  sworn  offered  to  discontinue,  i 
was  held  that  the  discontinuance  could  not  divest  the  jurisdiction  of  di 
arbitrators.    Ibid. 

271.  And  i7  seems  that  if  a  plaintiff  were  to  discontinue  in  the  preseno 
of  the  arbitrators  btfore  they  were  sworn,  and  the  arbitrators  wer 
nevertheless  to  proceed  and  find  for  the  defendant,  the  court  could  no 
interfere.    Ibid. 

272.  Where  the  plaintiff  conceded  a  point  before  arbitrators,  and  th 
defendant  afterwards  appealed  for  the  award,  it  was  held  that  the  plait 
tiff  was  not  bound  by  his  concession  on  a  subsequent  trial  of  the  causi 
Pedan  v.  Hopkins,  13  S.  &  R.  45. 

273.  It  is  not  sufficient  cause  to  set  aside  an  award,  that  one  of  di 
arbitrators,  before  the  award  was  made,  inquired  of  a  third  perso 
whether  the  defendant  could  pay  a  certain  sum,  in  case  the  deciski 
should  be  against  him.    Rkeem  v.  Mlison^  2  S.  &  R.  113. 

274.  An  award  is  not  invalidated  by  the  neglect  of  the  arbitrators  I 
file  it  in  the  office  of  the  prothonotary  within  seven  days;-  hut  the  arb 
trators  in  such  case  forfeit  their  pay.  Boone  v.  Reynolds^  1  S.  &  R.  23 

(d)  Of  the  pay  of  the  arbitrators. 

275.  Referees  and  arbitrators  are  entitled  to  pay  as  well  for  the  tioi 
employed  in  their  private  deliberations  as  for  the  time  spent  in  the 
public  meetings;  and  the  party  who  alleges  that  they  are  not  entitled  I 
the  amount  claimed*  must  prove  affirmatively  to  the  satisfaction  of  tli 
court  that  they  were  not  necessarily  occupied  during  the  number  « 
days  for  which  they  claim.    Hassinger  v.  Diver,  2  M.  411. 

276.  Arbitrators  are  not  entitled  to  pay  until  they  are  organise^ 
unless  they  are  prevented  from  organising  by  the  default  of  the  pnrtie 
or  one  of  them,  or  by  agreement  of  the  parties  attending.  Baker  ^ 
Hunter,  1  M.  «57. 

277.  The  arbitrators  or  arbitrator  attending,  may  from  time  to  tioM 
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adjoom  for  cause  shown,  on  motion  of  the  parties  or  either  of  them;  and 
ihey  or  he  are  entitled  to  pay  for  the  meeting,  though  no  other  proceed- 
ings are  had.    JbiiL  '  ^ 

278.  If  the  arbitrators  adjourn  on  their  own  motion,  when  one  or  both 
the  parties  are  attending,  without  proceeding  in  the  clause,  and  without 
the  consent  of  one  or  both  parties,  they  are  not  entitled  to  pay.    Ibid. 

279.  Where  two  causes  between  the  same  parties  had  been  referred 
to  the  same  arbitrators, and  it  appeared  that  the  matter  of  the  two  causes 
bd  been  intermixed  and  that  the  arbitrators  might  have  decided  either 
of  them  separately  in  much  less  than  the  number  of  days  for  which  they 

t  dttrged,  they  court  decided  that  they  were  entitled  to  be  paid  as  if  only 
one  catise  had  been  submitted.  Oirard  v.  HuicAinson,  4  S.  &  R.  81.   * 

D.  WTiai  constitutes  a  good,  award. 

2S0.  It  is  essential  that  an  award  should  be  certain.  The  sum  for 
whjdi  judgment  is  to  be  entered  must  be  either  expressly  mentioned,  or 
reference  roust  be  made  to  something  extrinsic,  by  which  that  sum  may 
be  ascertained.  Burkholder  v.  M^Ferrany  3  S.  &  R.  422.  Spalding 
?.  JKtA,  4  &  &  R.  322. 

281.  Thus,  an  award  for  the  balance  due  on  a  single  bill,  without 
tefereooe  to  any  endorsements  of  payment  on  the  bill,  is  bad.  Burk- 
kUarf.  APFerrany  ut  supra. 

282.  So,  an  award  of  a  sum  of  money  to  the  plaintiflf,  <<on  condition 
of  his  giving  possession  to  the  defendant  of  the  goods,  chain  machinery, 
lod  all  other  articles  belonging  to  the  factory  lately  under  thp  direction 
of  the  plaintiff,''  is  bad  for  uncertainty.  Sicard  v.  Peterson^  3  S.  &  R. 
468. 

283.  So  of  an  award  of  a  sum  of  money  to  the  plaintiff  as  the  consi- 
deration of  a  tract  of  land,  providing  that  all  legal  and  equitable  claims 
Ttmainin^  a  lien  upon  the  land  shall  be  deducted  from  the  awards 
viibout  specifying  the  amount  of  such  liens.  Spalding  v.  Irishy  4  S. 
hi  R.  322. 

284.  So,  where  an  action  of  ejectment  and  an  action  of  covenant  were 
referred  onder  one  rule  to  the  same  arbitrators,  who  reported,  that  ^Mhey 
confirmed  the  article  of  sale,  and  allowed  five  dollars  to  the  plaintiff  as 
iunage,'*  the  judgment  was  reversed  for  uncertainly.  Kelley  v.  Dough- 
^ty,  I  S.  &  R.  434. 

285.  So,  an  award  of  a  certain  sum  to  be  paid  to  the  plaintiff  rf^rftic/- 
Wf  an  unsettleff  account  of  the  plaintiff  against  the  defendant ^  is 
^oid.    Zerger  v.  Sailer,  6  Binn.  24. 

286.  But  where  an  award  was  in  favour  of  the  plaintiff  in  ejectment, 
"tgreeable  to  the  decision  of  the  board  of  property,"  it  was  held  to  be 
sufficiently  certain,  there  having  been  a  decision  of  the  board  of  pro- 
perty between  the  same  parties  in  relation  to  the  land  in  controversy. 
SoxUee  V.  Kiester,  6  Binn.  36. 

287.  In  debt  on  bond,  conditioned  for  the  performance  of  a  covenant 
•onitined  in  certain  articles  of  agreement,  to  which  the  defendants 
pleaded  ^covenants  performed  and  no  breach,"  an  award  of  arbitrators 
^\a%  a  certain  sum  to  be  due  by  the  plaintiff  to  the  d^endant^  is  good. 
^Barron  v.  Harriot ty  2  P.  R.  154.  Pride  v.  Thompsony2  P.  R.  158. 

288.  In  a  scif^  facias  against  the  heirs  and  terre-tenants  of  land  which 
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belonged  to  t^,  on  a  judgment  against  «>f,  an  award  finding  for  the  plai 
tiffin  a  certain  snm,  *Mo  be  levied  of  the  lauds  of  m^  deceased,  or  th 
descended  to  the  heirs  through  or  by  virtue  of  him^^  is  bad  for  unc< 
tainty.    Kitchen  v.  Funstouj  14  S.  &  R.  337. 

289.  An  award  finding  for  the  plaintiff  a  certain  sum,  <^  to  be  pair! 
the  time  the  plaintiff  will  make  a  correct  deed  of  conveyance  to  the  he 
of  J,  S.  deceased  for  two  acres  and  one  half  acre  of  land,"  without  d 
scribing  the  land,  is  bad  for  uncertainty.  Murray  v.  Brunery  6  S. 
R.  276. 

290.  An  award  in  favour  of  the  plaintiff  of  a  certain  sum  of  nio.ne 
^<or  that  the  defendant  carry  out  and  strictly  fulfil  his  part  of  the  co 
tract,''  is  bad.   Henness  v,  Myer^  4  Wh.  358. 

291.  An  award  for  the  plamliff  "of  three  judgments  against  the  d 
fendant  dated  the  21st  Dec,  1813,  amounting  to  £165,  with  interest,  a! 
one  other  judgment  amounting  to  040,  dated  the  30th  Nov,^  1816,  too 
ther  with  interest,"  &c.  was  held  to  be  sufficiently  certain.     White 
Jonesj  8  S.  &  R.  349. 

292.  Where  an  a\vard  was  for  a  greater  sum  than  what  was  claim 
in  the  statement,  with  interest,  except  by  compounding  the  interest, 
was  held  to  be  erroneous.    Biggs  v.  Funk^  5  W.  478. 

293.  In  an  action  against  the  supervisors  of  a  township  an  award 
arbitrators  that  the  defendant  should  pay  to  the  plaintiff  a  certain  sii 
"as  soon  as  the  defendant  should  be  in  possession  of  the  township  fun 
to  do  so,"  is  bad,  because  the  money  is  ta  be  paid  in  futuro  and  up 
a  contingency.     fVilliams  v.  Landon^  14  S.  &  R.  338. 

294.  In  ejectment  by  a  vendor  to  recover  back  land  sold  but  not  co 
veyed,  an  award  of  arbitrators  finding  for  the  plaintiff  a  certain  sum 
money  is  bad,  and  the  plaintiff  cannot  take  out  an  habere  facias  possi 
sionem  after  judgment  on  the  award.     Montgomery  v.  Patterson, 
S.  &R.  150. 

295.  An  award  of  damages  payable  by  instalments  is  bad.  ^S^ 
maker  v.  Meyer,  4  S.  &  R.  452.    [But  see  ante,  §.  146.] 

296.  Arbitrators  have  no  power  to  award  a  nonsuit.  If  the  pla 
tiff  fails  to  attend  after  due  notice,  the  regular  course  is,  to  award  that 
has  no  cause  of  action.     Milierv.  Miller,  5  Binn.  62. 

297.  An  award  in  a  question  of  boundary,  finding  "in  favour  of  t 
plaintiff  by  running  a  line  beginning,"  &c.  may  be  supported  as  an  aws 
to  the  plaintiff  of  the  land  adjoining  his  own  land  up  to  the  dividing  lii 
McLSsey  v.  Thomas,  6  Binti.  333. 

298.  Where  in  an  action  of  trespass  quare  clausum  /regit,  &c. 
ferred  to  arbitrators  before  declaration  or  plea  filed,  they  reported,  "^ 
do  award  the  lands  in  dispute  in  favour  of  the  defendant,  and  the  divisi 
as  it  now  stands  to  be  ihe  established  line,"  it  was  held,  that  the  aw£ 
might  be  considered  as  a  finding  that  the  plaintiff  had  no  cause  of  acti( 
but  that  the  defendant  could  recover  no  land;  nor  were  the  boundar 
established  by  it,  the  reference  being  of  all  matters  in  variance  in  i 
action,  which  was  a  claim  of  damages.  Richter  v.  Chamberlin  Sf  i 
6  Binn.  34. 

299.  Arbitrators  have  no  right  to  consolidate  two  or  more  actions  ir 
one  award.     Groffv.  Musser,  3  S.  &  R.  262. 

300.  Where  three  suits  were  brought  on  promissory  notes^  and  se[ 
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rate  niles  of  arbitration  taken  ont  in  each,  under  which  the  same  arbitra- 
tors were  appointed,  to  meet  at  the  same  time  and  place,  an  award  in 
one  of  the  actions  finding  for  the  plaintiff  the  amount  of  the  three  notes, 
was  held  to  be  bad.    Ibid. 

301.  If  two  defendants  enter  a  rule  of  arbitration,  and  an  award  be 
gi?en  against  one  only,  this  amobnts  to  a  finding  in  favour  of  the  other. 
Ltntz  7.  Siroh,  6  S.  &  R.  34. 

302.  Where  there  are  three  defendantf^,  and  process  has  been  served 
on  all,  the  plaintiff  cannot  proceed  against  two  and  omit  one;  and  an 
award  against  two  only  is  erroneous.  Marshall  v.  Loxvry^  (j  S.  &  R. 
282. 

303.  An  award  finding  a  sum  of  money  for  the  plaintiff,  with  a  stay 
of  execution  until  he  should  execute  and  tender  aeon  vevance  from  him- 
selfaod  wife,  with  special  warranty,  of  all  their  interest  in  certain  lands, 
is  good.    Nicholas  v.  fVbffersberger,  5  S.  &  R.  167. 


E.  Oftht  power  of  the  court  over  awards. 

(a)  Whether  an  award  may  be  set  aside^  altered,  or  recommitted. 

304.  Where  in  a  replevin  arbitrators  had  by  mistake  found  for  the 
puffin/}/,  and  afterwards  filed  another  paper,  stating  that  they  intended 
to  find  for  the  defendant,  the  court  set  aside  the  first  judgment,  and  an 
execotioQ  that  had  issued  thereon.     Newton  v.  Grambo,  1  Br.  235. 

305.  An  award  finding  by  mistake  for  the  plaintiff  in  replevin  can- 
pot  be  corrected  by  a  second  award  in  favour  of  the  avowant,  and  a 
jnd^eot  entered  upon  such  second  award  would  be  void.  Christmas 
^.nompson,3  S.  &  R.  133. 

306.  But  the  court  in  which  the  award  is  filed  may,  upon  the  applica- 
tion of  the  arbitrators,  send  the  first  award  back  to  them  for  the  purpose 
ofcorrecting  the  mistake.    Ibid. 

307.  Where  two  actions  against  different  defendants  were  referred  to 
the  same  arbitrators,  and  only  one  award  made,  the  court  refused  to 
i^nd  it  back  to  them  to  be  amended,  but  set  it  aside.  Com,  v.  Maris,  4 
S.tR.81. 

30S.  Irregularities  in  the  proceedings  on  a  rule  of  reference,  that  take 
place  bejhrt  the  arbitrators  enter  into  the  business,  such  as  the  entering 
of  the  rule,  the  appointment  of  arbitrators,  &c.,  may  be  inquired  into. 
Ihmpson  V.  White,  4  S.  &  R.  135,  140. 

309.  But  when  once  the  jurisdiction  of  the  arbitrators  has  completely 
attached,  the  cause  is  out  of  court,  and  exceptions  to  their  proceedings 
*ill  not  be  entertained.     Ibid. 

310.  Thus,  the  court  refused  to  hear  exceptions  to  an  award  grounded 
^AQ  affidavit,  that  the  arbitrators  had  examined  a  material  witness  on 
depart  of  the  defendant  in  the  absence  of  the  plaintiff.     Ibid. 

311.  And  it  is  not  a  ground  for  exceptions,  that  the  arbitrators  refused 
lo  receive  certain  evidence  offered  by  the  party  excepting.  Com,  v.  La 
^/e4-a/.,2S.  &R.  106. 

312.  But  in  the  last  cited  case  it  is  said  by  the  court,  <<  If  the  arbitrators 
^mUbehaved  in  the  execution  of  their  duty,  the  court  might  then  have 
"S'Jiredinio  their  conduct  to  prevent  the  failure  of  justice,  for  such  mis- 
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behaviour  could  in  no  other  way  have  been  inquired  of/'  Com.  v.  Lm 
Fitie  Sr  al.^  2  S,  &  R.  106-7. 

313.  But  if  it  appear  on  the  face  of  the  award  that  the  arbitrator; 
h)Eive  exceeded  iheir  jurisdiction,  or  that  the  award  is  contrary  to  law,  i 
may,  if  depending  in  the  Supreme  Court,  be  set  aside  by  that  court 
Thompson  v.  IVhile,  4  S.  &  R.  135, 141. 

314.  Where  the  court  below  set  aside  an  award  on  the  ground  thai 
the  declaration  contained  no  cause  of  action,  the  Supreme  Court  reversec 
the  judgment,  and  affirmed  the  award.  Orlady  v.  MNamara^  QMT 
192. 

315.  Whether  the  court  can  set  aside  an  award  after  the  twenty  dayi 
on  the  ground  that  the  declaration  contains  no  cause  of  action,  quete 
Ibid. 

.  316.  It  seems  that  the  courts  ought  not  to  allow  of  exceptions  U 
awards  of  arbitrators  for  matters  alleged  to  be  illegal  on  the  face  of  thi 
award.  The  only  remedy  is  by  appeal.  Lt  Barron  v.  Harriott^  2  P 
R.  154. 

317.  For  the  purpose  of  correcting  an  informality  or  clerical  mistab 
in  an  award,  the  court  has  sometimes  recommitted  it  to  the  arbitrator 
without  the  consent  of  the  parties.  But  where  the  error  of  the  refereei 
is  material,  this  cannot  be  done.    Etttr  v.  Edwards^  4  W.  65.  Sxb 

6XANT,  J. 

318.  Where  arbitrators  in  an  action  of  replevin,  found  for  the  da 
fendant  a  certain  sum  with  costs  and  expenses,  the  defendant  to  delive; 
to  the  plaintiff  the  goods  in  his  possession,  or  that  of  the  sheriff;  it  wai 
held  that  the  award  was  substantially  defective,  and  that  the  cour 
below  was  right  in  setting  it  aside  altogether.  Etter  v.  Edwards,  * 
W.  63. 

319.  Where  the  plaintiff  moved  to  set  aside  an  award,  and  the  de 
fendant  afterwards  moved  to  recommit  it  to  the  arbitrators  for  amend 
ment;  it  was  held  that  the  decision  of  the  first  motion  in  favour  of  th< 
plaintiff,  virtually  disposed  of  the  other.    Ibid. 

320.  The  Common  Pleas  may  after  the  twenty  days  set  aside  a  jndg 
ment  entered  on  an  award  of  arbitrators,  on  evidence  of  want  of  notio 
of  the  appointment  of  the  arbitrators  or  of  their  meeting.  Share  v 
Becker,  8  S.  &  R.  241. 

321.  But  the  court  has  no  power  to  alter  an  award  however  illegal 
The  remedy  is  by  appeal  or  writ  of  error.     Post  v.  Stoeety  8  S.  &  R.  391 

322.  If  therefore  arbitrators  award  costs  to  a  party  who  is  not  entitles 
to  them  the  court  cannot  enter  judgment  on  the  award  without  coats 
Ibid. 

323.  The  parties  have  twenty  days  from  the  entry  of  the  award  I 
file  exceptions  to  it.    Shibe  v.  Sex^  1  Br.  174. 

F.  0/  the  appeal. 

324.  Where  the  act  is  doubtful,  the  court  will  incline  to  a  liberal  con 
struction  in  favour  of  an  appeal.    Jones  v.  Badger,  5  Binn.  462. 

325.  But  if  the  parties  agree  that  there  shall  be  no  appeal,  the  com 
will  enforce  the  agreement  by  dismissing  an  appeal  if  it  should  be  made 
Bheem  v.  Mlison,  2  S.  &  R.  1 13.    Kerr  v.  Smith,  2  Br.  99. 

326.  The  agreement  must  be  in  xvriiing,  and  made  part  of  the  pro 


ARBITRAinCl^T  AND  AWARD.  rt 


ii^ 


! 


eeedings,  otherwise  the  court  will  not  take  notice  of  it    Dawson  v. 
(My,  7  S.  &  K.  366. 

W.  la  an  action  against  two,  if  arbitrators  find  against  both,  and 
ooeappeab,  and  afterwards  the  plaintiff  files  a  statement  against  both| 
beoinoot  issue  an  execution  against  the  one  who  did  not  enter  the 
appeal    ChiAr  v.  Chambers,  8  S.  &  R.  157. 

SS8.  In  an  action  against  two,  there  was  an  award  in  favour  of  the 
pUniiff,  from  which  an  appeal  was  entered  by  one  who  madb  the  affi- 
di?it,and  entered  into  the  recognisance  with  a  surety:  Held,  xhat  as 
Ae  other  defendant  had  not  taken  any  part  in  the  appeal  or  in  the  sub- 
aqoent  proceedings,  it  was  to  be  considered  as  an  appeal  by  one  only* 
Bm  X.  Foster.  2  W.  &  S.  58. 

tt9.  Where  under  the  act  of  1810,  one  of  several  defendants  enters 
ttippeal  from  an  award,  takes  the  oath,  and  enters  into  the  recogni- 
WMiB,with  surety  in  his  own  name  only;  it  is  but  an  appeal  for  the  one, 
ttd  iBounts  to  a  severance  as  much  as  if  the  co-defendants  had  come 
io(oc»Qrt,and  disclaimed  the  appeal.  Hartman  v.  Siahl,2  P.  R.  283. 
ML  And  the  court  cannot,  after  the  expiration  of  the  twenty  days, 
ibv  the  proceeding  to  be  amended  so  as  to  make  the  appeal  general 
fat  lU  the  defendants,  upon  parol  testimony  that  such  was  the  inten* 
tm.  Ibid. 
S3l.  Where  there  was  an  award  against  two  defendants  and  an  appeal 
^1  lifoneonly,  an  amendment  cannot  be  permitted  so  as  to  make  it  an 
tppedfor  ail  the  defendants  on  parol  testimony,  that  it  was  the  intention 
■^t  (0 appeal  for  all.  Slerret  v.  Ramsey,  2  W.  91. 
^1  339.  If  fraud  or  a  clear  mistake  on  the  part  of  the  prothonotary  or 
J  inderk  is  proved,  it  would  be  different.  Per  Rogers,  J.  in  Sierrei  v. 
Mamsejf,  2  W.  93. 

331  Where  there  is  an  award  against  two  defendants,  and  an  appeal 
by  one  only,  the  plaintiff  cannot  issue  a  ^crt  facias  against  the  one 
who  did  not  appeal,  until  the  appeal  by  the  other  is  disposed  of.  Sterret 
V.  Rafnsey,  2  W.  1 . 

334.  The  United  States,  plaintiffs  in  a  court  of  this  state,  are  entitled 
CO  appeal  from  an  award  of  arbitrators,  without  the  affidavit  or  security^ 
and  without  paying  costs.  U.  States  v.  Barber,  17  S  &  R.  348.  (Hus- 
rov,  J.  dissenting.) 

(a)  When  an  appeal  is  the  proper  remedy. 

335.  If  arbitrators  mistake  the  law,  the  only  remedy  where  they  do 
noc  commit  their  proceedings  to  writing  is  by  appeal.  Com.  v.  La 
Fittt  4-  qI,  2  S.  &  R.  106. 

336.  There  is  no  remedy  but  by  appeal  for  matters  not  appearing  on 
the  record,  which  take  place  in  the  proceedings  before  the  arbitrators 
daring  the  time  in  which  the  cause  is  out  of  court,  viz,  from  the  time 
when  the  jurisdiction  becomes  vested  in  the  arbitrators  to  the  time  when 
the  award  is  entered  on  the  prothonptary's  docket.  Thompson  v.  White, 
4  S.  &  R.  135, 141.    But  see  ante,  §.  312,  &c.} 

(b)  0/the  time  and  manner  of  entering  an  appeal. 

337.  The  twenty  days  allowed  for  entering  an  appeal  are  exclusive  of 
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the  day  on  which  it  is  entered.     Sims  v.  Hampton^  1  S.  &  R. 
Contra  Hampton  v.  Erenzeller,  2  Br.  18. 

338.  QuerCy  Whether  if  the  last  day  be  Sunday,  the  appellant  hs 
following  day.     Sim^  v.  Hamptony  i  S.  &  K.  41 1. 

339.  It  is  not  necessary  for  the  party  appealing  from  an  award  t 
a  declaration  of  his  intention  to  appeal.  It  is  sufficient  if  he  make 
proper  affidavit,  enters  into  the  recognisance,  and  pays  the  costs.  « 
V.  Badger,  5  Binn.  461. 

340.  The  Common  Pleas  had  power  to  make  a  rule  requiring 
appellant  to  give  noiice  of  entering  the  appeal,  although  the  act  di 
require  notice.     Barry  v.  Randolph.  3  Bmn.  277. 

341.  If  one  defendant  enter  a  rule  for  alh,  and  after  an  award  ag 
all  he  appeal  in  the  name  of  all,  the  appeal  will  be  good  althouj 
authority  appear  from  the  others,  unless  some  one  of  the  other  defem 
should  come  in  and  deny  the  right  of  appealing  for  him,  and  snppoi 
denial  at  least  bv  his  own  affidavit.    Rush  v.  Good.  14  S.  &  R.  23 

342.  A  defendant  against  whom  an  award  of  arbitrators  had 
made,  applied  to  the  prothonotary  on  the  evening  of  the  20ih  day 
dark,  and  after  the  office  was  shut,  to  be  permitted  to  enter  an  ap 
The  prothonotary  refused  to  open  his  office  for  the  purpose:  Held 
it  was  the  duty  of  the  prothonotary  to  have  taken  the  appeal,  and 
the  defendant  was  entitled  to  his  appeal  at  the  next  court,  nuni 
tunc.     Clark  v.  Wallace,  3  P.  R.  441. 

(c)  Of  the  affidavit. 

343.  If  one  of  several  defendants  make  the  affidavit  for  an  appeal 
the  recognisance  be  in  the  name  of  all,  the  appeal  is  good.  La  Fu 
La  Fitte,  8  S.  &  R.  107. 

344.  But  if  either  of  them  comes  into  court  and  desires  to  be  sev 
he  may  do  it,  and  then  the  appeal  will  go  on  in  the  name  of  the  ot 
Gallagher  v.  Jackson^  1  S.  &:  R.  492.  La  Fitte  v.  La  Fitte,  2  S. 
107. 

345.  An  affidavit  on  an  appeal  from  an  award,  made  by  one  on 
several  tenants  in  common,  plaintiffs  in  ejectment,  held  to  be  good.  . 
sell  V.  Boydj  2  M.  296. 

346.  In  trespass  against  several,  where  the  arbitrators  found  sepi 
damages,  the  court  sustained  an  appeal  by  ttvo  of  the  defendants  ai: 
appeal  by  the  plaintiflf  as  to  the  remainder.  Cresswell  v.  Baker, '. 
225. 

347.  So,  on  an  appeal  from  an  award  in  an  action  by  two  to  th( 
of  a  third  person,  the  affidavit  may  be  made  by  one  of  the  non 
plaintiffs.     Bale  fy  ^^-  v.  Oliver,  2  Br.  91. 

348.  And  it  may  be  made  by  the  attorney  at  law  of  the  appel 
Anderson  v.  Filler  fy  al.,  3  S.  &  R.  2. 

349.  The  affidavit  must  contain  the  word  Jirmly,  or  something  e 
to  it  in  substance,  as  verily.  Thompson  v.  IVhite,  4  S.  &  R.  13.  B 
ley  V.  Eccles,  1  Br.  258.  M^Murtrie  v.  Robinson,  District  Ci 
December^  1819,  MS. 

350.  And  after  twenty  days  have  expired,  the  court  will  not  give 
party  leave  to  amend  his  affidavit  by  inserting  this  word.  JkPMw 
v.  Robinson,  District  Court,  December,  1819,  MS. 
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351  Though  the  omission  of  the  word  ^^firmly^^  in  an  affidavit  to 
obiain  an  appeal,  is  a  defect  which  cannot  be  cured  by  the  substitution 
of  a  perfect  affidavit  after  the  time  allowed  for  an  appeal,  yet  if  the 
appellee  take  out  of  court  the  costs  paid  in  by  the  appellant,  he  will  be 
iW/io  have  waived  the  objection.    Proper  v.  Zt/cc,  3  P.  R.  65. 

352.  If  an  appeal  from  an  award  be  made  without  the  affidavit 
irqiiired  by  law,  the  irregularity  will  be  waived  by  the  opposite  party 
taking  the  costs  out  of  court.     Beidman  v.  Vanderslicty  2  R.  334. 

353.  Under  the  act  of  1810,  the  oath  on  an  appeal  may  be  adminis- 
tered by  the  deputy  of  the  prothonotary  of  the  Common  Pleas,  or  by  the 
derk  of  the  Mayor's  Court  of  Lancaster,  in  virtue  of  a  general  parol 
delegation  from  such  prothonotary  or  clerk  Seigart  v.  APOrath,  16 
S.IlR.65. 

S54.  Where  the  affidavit  on  an  appeal  from  an  award  which  was  on 
the  tame  sheet  with  the  recognisance,  was  subscribed  ^y  the  appellant, 
and  the  recognisance  was  subscribed  by  the  prothonotary,  but  the  affi- 
dafit  was  not  attested  by  him,  it  was  field  that  the  defect  was  fatal  and 
that  it  could  not  be  cured  by  the  parol  evidence  of  the  prothonotary  that 
tlieoath  had  in  fact  been  taken.     Short le  v.  Stockton,  7  W.  52(i. 

355.  Executors  and  administrators,  whether  plaintiffs  or  defendants, 
are  eoiitled  to  an  appeal  without  paying  costs,  fihng  an  affidavit,  or 
entering  into  a  recognisance  of  bail.  Ins.  Co,  Pennsylvania  v.  HeweSf 
SBioD.  508. 

356.  The  proviso  in  the  act  of  1810,  allowing  executors  and  admi- 
otstrators  to  appeal  from  an  award  of  arbitrators^  without  payment  of 
ooittydoes  not  apply  to  cases  in  which  they  are  sued  for  their  own  acts, 
ereo  if  alleged  to  be  done  for  the  beue^t  of  the  estate;  but  to  those 
ibne  in  which  they  sue  or  are  sued  in  their  representative  character. 
Barhart  v.  Painter j  2  R.  78. 

357.  Under  the  act  of  1836,  as  well  as  under  that  of  1810,  it  is  the 
character  of  the  suit  that  determines  the  right  of  executors  and  admi- 
Distrators  to  appeal  without  surety  or  costs,  and  not  the  naming  of  the 
party  as  executor  or  administrator.  Pugh  v.  Ottenkirk,  3  \V.  &  S. 
170.    Seboeant,  J. 

358.  The  declaration  in  a  suit  against  an  administrator  averred  the 
acceptance  by  the  defendant  of  a  draft  drawn  by  a  legatee  in  favour  of 
the  plaintiff,  payable  out  of  any  moneys  he  should  receive  on  account 
of  the  legacy:  Ueld^  that  as  the  acceptance  of  the  draft  rendered  it  a 
personal  liability,  the  defendant  could  not  appeal  from  an  award  without 
paying  costs,  &c.     Pugh  v.  Ottenkirk,  3  W.  &  S.  1 70. 

359.  Previously  to  the  act  of  22d  March,  1817,  a  body  corporate  was 
heldio  be  entitled  to  an  appeal  without  entering  into  a  recognisance,  &c. 
Carpenter  v.  Delaware  Ins.  Co,,  2  Binn.  264.     [See  Corpobations.] 

{d)  0/  the  recognisance. 

360.  A  recognisance  on  an  appeal  may  properly  be  taken  before  the 
commissioner  of  bail^  in  the  Supreme  Court,  although  the  act  directs 
that  the  surety  shall  enter  into  it  with  the  prothonotary.  Jones  v. 
Badger  J  5  Binn.  461. 

361.  It  is  sufficient  if  the  recognisance  pursues  the  form  prescribed 
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by  the  act,  so  as  to  meet  the  nature  of  the  case,  without  adopting  all  th< 
words  of  that  form.     fVitman  v.  Ely^  4  S.  &  R.  260. 

362.  Thus,  where  the  award  is  for  a  sum  of  money,  a  recognisan 
conditioned  for  <<  the  payment  of  the  sum  awarded,"  omitting  the  wordv^ 
<<or  value  of  the  thing  or  property  awarded,"  was  held  good.    Wittna 
T.  Elyy  ut  supra. 

363.  So  it  does  not  vitiate  a  recognisance  that  the  words,  <<or  judg- 
ment as  or  more  favourable  than  the  report,"  are  omitted,  or  that  tho 
condition  for  the  payment  of  one  dollar,  per  day,  is  ^  for  every  day  tbaC 
should  necessarily  be  lost,"  &c.     Ibid. 

364.  Nor  that  the  words  of  the  recognisance  were  <'  if  the  plainliflT 
shall  obtain  a  judgment  as  or  morefavourahle^^  &c.  omitting  the  wordv 
**a  judgment  ybr  a  sum  equal  to  or  grealer^^  Stc.  *Ayrea  v.  Fishetp 
14S.  &R.  112. 

365.  Where  the  entry  of  an  appeal  was  thus,  and  no  more.  '<The 
plaintiff  appeals,  John  Cunningham  and  Daniel  Link  tent  in  0100, 
coram  W.  Sample,"  it  was  held  to  be  insufficient,  and  the  appeal  in- 
valid.    Donaldson  v.  Cunninghaniy  13  S.  &  R.  243. 

366.  It  seems  if  the  minute  had  stated  sub  conditioner  &c.  it  woulA 
have  been  sufficient.     Ibid. 

367.  If  a  recognisance  given  by  a  defendant,  be  taken  for  the  payment 
of  the  money  absolutely,  instead  of  being  in  the  nature  of  special  bail, 
it  is  void,  and  no  action  can  be  supported  on  it.  Bolton  v.  Sobinaon^ 
ISS.  &R.  193. 

368.  Under  the  4th  section  of  the  act  of  22d  of  March,  J  817,  tM 
Schuylkill  Navigation  Company  is  bound  to  give  absolute  bail  on  ap« 
peal  from  a  report  of  referees  appointed  by  virtue  of  the  act  of  incorpo* 
ration  of  1815,  notwithstanding  that  the  act  of  incorporation  provided 
that  either  party  might  appeal,  <'in  the  same  manner  that  appeals  ar^ 
allowed  in  other  cases."  Schuylkill  Navigation  Company  v.  ThomaSf 
13  S.  &  R.  431. 

369.  It  is  not  necessary  for  the  plaintiff  to  join  with  his  surety  in  the 
recognisance.    Boyce  v.  JVilkins^  5  S.  &  R.  329. 

370.  And  a  recognisance  on  an  appeal,  by  a  defendant^  is  not  irregu- 
lar, because  the  appellant  joins  with  his  sureties  in  it,  although  the  act 
requires  only  the  sureties  to  enter  into  it.  Jones  v.  Badger^  5  Binn.  461. 

371.  But  a  recognisance  on  an  appeal  conditioned,  that  <Mf  the  plain* 
tiff  does  not  recover  in  the  event  of  the  suit,  a  sum  as  or  more  favour* 
able,  &c.  then  the  recognizors  will  pay  the  costs,  &c.  or  deliver  the  plain^ 
tiff  to  the  Jail  of  the  county/^  is  bad.  Clark  v.  M'jinulty,  3  S.  &  IL 
364. 

372.  An  appeal  from  an  award  was  dismissed  where  the  security  of 
the  appellant  justified  in  the  absence  of  the  opposite  party,  and  without 

S'ving  him  notice,  after  exceptions  taken  to  the  sufficiency.    Havelin  v. 
VFally  1  Br.  230. 

373.  Excepting  to  the  bail  in  the  recognisance,  is  not  a  waiver  of  the 
right  to  move  to  strike  off  the  appeal:  Hampton  v.  Erinzeller^  2  Br.  18. 

374.  Where  bail  upon  an  appeal  was  entered  within  sixteen  days, 
and  no  exception  was  taken  until  seven  days  afterwards,  and  as  soon  as 
the  appellant  knew  of  the  exception,  he  offered  unexceptionable  addi- 
tional bail,  which  the  opposite  party  refused  to  receive,  but  issued  an 
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cxecnfion,  it  ^as  held  that  tho  execution  was  erroneous.  Davis  v 
Black,  U  S.  &  R.  327. 

575.  If  the  recognisance  on  an  appeal  from  an  award  be  defective, 
(lie proper  course  is  to  call  on  the  appellant,  by  a  rule,  to  perfect  his  bail 
within  a  specified  period, or  in  default  of  it,  to  have  his  appeal  quashed: 
The  appeal  ought  not  to  be  dismissed  in  the  first  instance.  Means  v. 
2)w/,16S.  &R.  349. 

376.  One  who  is  offered  as  a  witness,  and  who  is,  at  the  same  time, 
Kcurity  for  the  parry  offering  him,  in  the  recognisance  on  an  appeal, 
mtf  be  discharged  by  the  court  from  his  recognisance,  and  other  surety 
td^eo  in  his  stead.     Salmon  fy  al.  v.  Ranee,  3  S.  &  R.  31 1,  314. 

877.  Where  a  recognisance  was  given  in  January,  1836,  on  an  appeal 
iom  an  award,  and  in  October,  1836,  the  principal  was  discharged  under 
tbeinsolvent  law,  and  a  scire  facias  was  issued  in  August,  1838,  against 
thesorety  in  the  recognisance,  it  was  held  that  the  surety  was  entitled 
to  in  exoneration  on  payment  of  the  costs  of  the  scire  facias.  Thomae 
T.iJrwwi,9  W.  288. 

(e)  What  xoill  amount  to  a  waiver  of  irregularities  in  entering  the 

appealy  fyc. 

378.  Where  there  is  not  a  right  of  appeal  the  defebt  of  jurisdiction  is 
ndkal,and  cannot  be  cured  by  the  appearance  of  the  party  and  trial  of 
tkeciiBe.  Morrison  v.  Weaver j  4  S.  &  R.  190.  Stoy  v.  Yosty  12  S. 
tlLS85. 

579.  Bat  where  the  right  of  appeal  exists,  informalities,  and  even  the 
hit  on  the  appeal,  may  be  considered  as  waived  by  the  acts  of  the  ap- 
pellee, such  as  filing  a  declaration.  Ibid,  Zeigler  v.  Fowler ,  3  S.  & 
a  238.    Cameron  v.  Montgomery ,  13  S.  &  R.  128. 

380.  And  where  the  appeal  was  taken  more  than  twenty  days  after 
tbe  award  filed,  and  the  appellee  suffered  more  than  two  years  to  elapse 
before  he  moved  to  quash  the  appeal,  during  which  time  he  had  filed 
pleas  and  taken  depositions,  it  was  held  that  this  amounted  to  a  waiver 
of  the  objection.     Mayes  v.  Jacoby,  8  S.  &  R.  526. 

381.  And  where  the  recognisance  on  an  appeal,  by  the  defendant, 
vas  only  for  the  payment  of  costs,  omitting  the  debt,  but  the  plaintiff 
afterwards  filed  a  declaration  and  joined  issue,  and  the  cause  was  con- 
tinued on  the  trial  list  for  upwards  of  three  years,  it  was  held,  that  the 
plaintiff  had  waived  the  bail.     Zeigler  v.  Fowler,  3  S.  &  R.  238. 

382.  So  where  a  party  acquiesced  for  more  than  twelve  months,  in 
consequence  of  which  the  opposite  party  was  put  to  an  expense  in  pre- 
paring for  trial,  it  was  held  that  these  circumstances  amount  to  a  waiver 
of  any  exception  to  the  recognisance.  Clark  v.  M^j2nulty,  3  S.  &  R.  364. 

383.  A  defect  in  a  recognisance  on  an  appeal  from  an  award  is  waived 
by  the  appellee's  omission  to  rule  the  appellant  to  amend  it.  Walter 
T.  Beehtol,  5  R.  228. 

384.  It  is  too  late  to  move  to  quash  an  appeal  from  an  award  on  the 
ground  that  the  costs  were  not  paid  at  the  time  of  appealing,  after  plead- 
ing to  issue  and  the  lapse  of  three  terms.  Brown  v.  Jones,  7  W.  433. 

385.  The  bail  on  an  appeal  from  an  award  of  arbitrators,  under  the 
oompnlsory  arbitratioii  act,  is  not  subject  to  the  practice  in  reference  to 
special  hM:  when  the  appellee  is  dissatisfied  with  the  bail,  his  course  is 
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to  apply  to  the  court  for  a  rule  for  additional  bail;  and  the  opinion  c 
the  court  that  the  bail  is  suflScient,  is  conclusive;  he  cannot  treat  it  as 
nullity  and  issue  execution.     Snyder  v.  Zimmerman^  1  P.  R.  293. 

386.  Bail  may  be  dispensed  with  altogether;  and  if  the  appellee  suflc 
a  term  to  pass  without  objection,  he  dispenses  with  the  bail  altogethei 
Ibid. 

(f)   0/  ike  payment  of  the  costs, 

387.  If  the  appellant  pay  the  costs  taxed  by  the  prothonotary,  th* 
court  will  not  strike  ofif  the  appeal,  although  there  afterwards  appear  U 
be  more  costs  due.  M^Keown  v.  Boudinot,  1  Br.  150.  Fraley  v.  NA 
son,  5  S.  &  R.  234.     Stewart  v.  Jewell,  11  S.  &  R.  359. 

388.  The  remedy  in  such  case  to  obtain  the  omitted  costs,  is  by  ordti 
of  the  court  for  their  payment,  and  by  attachment  on  Qon-compliancc 
with  the  order.     Fraley  v.  Nelson,  5  S.  &  R.  234. 

389.  Payment  of  all  the  taxed  costs  is  essential  to  perfect  an  appeal 
and  it  is  error  to  refuse  to  strike  off  an  appeal,  when  all  the  taxed  costt 
have  not  been*paid.     Walter  v.  Bechtol,  5  R.  228. 

(G)  Of  the  proceedings  after  an  appeal,  and  effect  of  an  award. 

390.  If  the  plaintifif  after  appealing  from  an  award  for  the  defendant  be 
come  nonsuit,  the  judgment  of  the  arbitrators  remains  in  full  force.  Ei^ 
V.  Sloan,  1  S.  &  R.  77.  Lewis  v.  Culbertson,  11  S.  &  R.  58.  HosiH 
ter  V.  Kavfman,  11  S.  &  R.  146. 

391.  Notwithstanding  the  act  of  28th  March,  1820,  a  plaintiff  m^ 
have  become  nonsuit  after  an  appeal  by  the  defendant  from  an  awan 
of  arbitrators.     Franklin  v.  Mackey,  16  S.  &  R.  117. 

392.  //  seems  that  if  the  plaintiff  appeals  from  an  award,  he  canoQ 
afterwards  suffer  a  nonsuit  without  the  written  consent  of  the  defendanl 
Martin  v.  Ives,  17  S.  &  R.  364. 

393.  But  where  in  another  action  for  the  same  land,  the  defendao 
gave  in  evidence  the  award  as  a  judgment  in  bar  of  the  action,  it  wa 
held,  that  he  was  estopped  from  denying  the  legality  of  the  nonsui 
Ibid. 

394.  If  an  appeal  be  withdrawn,  the  award  becomes  an  absolol 
judgment.     Swan  v.  Scott,  11  S.  &  R.  155. 

395.  An  award,  under  the  act  of  1809,  was  considered  a  judgment  t 
the  court  in  which  it  was  entered.     Ebersol  v.  Krug,  3  Binn.  528. 

396.  An  award  of  arbitrators  in  favour  of  the  defendant  for  a  certai 
sum,  has,  by  virtue  of  the  act  of  1810,  the  effectof  a  judgment,  and  then 
fore  execution  may  be  issued  upon  such  judgment  without  a  scire  facia 
O'Donnell  v.  Lynch,  1  W.  &  S.  283. 

397.  If  a  suit  against  two  be  arbitrated,  and  an  award  made  agaio 
both,  from  which  one  only  appeals,  there  may  be  judgment  against  hii 
who  does  not  appeal,  and  the  cause  may  go  on  upon  the  appeal,  an 
another  judgment  be  obtained  against  the  defendant  who  appealer 
Jlnderson  v.  Levan,  1  W.  &  S.  334. 

398.  Although  erroneous,  an  award  cannot  be  annulled  collateral 
in  another  action,  while  the  judgment  on  it  remains  unreversed.  Zieigl 
V.  Zeigler,  2  S.  &  R.  284.  MPherson  v.  Hamilton,  2  Y.  40. 
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399.  On  an  appeal  from  an  award  of  arbitrators,  the  award  is  not  evi- 
dence.   Shaefftr  v.  Krtitzerj  6  Binn.  430. 

400.  Aod  it  is  error  to  permit  the  award  to  be  read,  although  the  court 
belov  instructs  the  jury  to  disregard  it.    Ibid, 

401.  During  the  trial  of  a  cause  on  an  appeal  from  an  award  of  arbi- 
trators, the  plaintiff's  counsel  having  stated  to  the  jury  thai  the  arbitra- 
tors had  found  in  favour  of  his  client,  a  new  trial  was  granted  on  the 
ipplicarion  of  the  defendant.    Hyslop  v.  Crozierj  1  M.  267. 

403.  It  is  error  to  permit  a  party  to  read  so  much  of  the  docket  entries 
of  the  suit  under  trial,  as  shows  that  the  opposite  party  had  appealed 
fioman  award  of  arbitrators;  though  neither  the  award  itself  was  read, 
DOT  that  part  of  the  docket  entries  which  showed  what  the  award  was. 
Hitmphreys  v.  Kelly ,  4  R.  305. 

403.  Where  a  former  award  in  the  same  cause,  from  which  there 
hid  been  an  appeal,  was  read  to  the  jury,  evidence  that  the  arbitrators 
hd  refused  to  postpone  the  hearing  of  the  cause,  on  the  application  of* 
the  defendant,  in  consequence  of  which  he  made  no  further  defence,  was 
rejected.    Bell  v.  Hamilton^  1  Br.  254. 

404.  Where  two  suits  were  brought  by  the  same  plaintiff,  against  the 
ame  defendant,  one  on  the  act  of  21st  March,  1772,  to  recover  double 
the  nine  of  goods  wrongfully  distrained,  and  the  other  an  action  on  the 
QM  it  common  law  for  the  same  cause,  and  both  suits  were  arbitrated 
l)f  the  defendant,  and  in  both  awards  were  found  that  the  plaintiff  had 
oocuise  of  action,  and  the  plaintiff  appealed  from  the  award  in  the  first 
oseooly,  it  was  held  that  the  judgment  on  the  award  in  the  latter  case 
night  be  pleaded  iu  bar  of  the  other  suit.  Garvin  v.  Dawson^  13  S.  & 
t.  «46.  « 

405.  Whether  the  judgment  in  the  latter  case  might  not  have  been 
giren  in  evidence  under  the  general  issue,  dubitatur^  or  perhaps  the  court 
might  have  relieved  on  motion.    Ibid, 

406.  Where  a  summons  was  issued  against  •/?  and  B^  which  was  re- 
turned '<  summoned  as  to  •/?,  non  est  to  By^  and  the  name  of  an  attorney 
was  entered  in  the  margin  of  the  docket  opposite  the  names  of  the  de- 
fendants, but  the  plaintiff  declared  against  •/?  alone,  averring  in  the  decla- 
imtion  that  a  writ  of  summons  had  issued  against  Ji  and  B  and  the 
sheriff's  return,  and  on  the  same  day  entered  a  rule  of  arbitration,  and 
the  arbitrators  having  heard  the  plaintiff's  proofs  (the  defendants  not  ap- 
pearing) made  an  award  in  favour  of  the  pliintiff,  and  it  was  not  ex- 
pressly said  in  any  part  of  the  record  that  B  appeared  or  was  heard  in 
tbe  cause,  it  was  Ae/^/that  the  judgment  on  the  award  was  not  a  judg- 
ment against  j&.     Erdman  v.  Slahlneckery  12  S.  &  R.  325. 

407.  In  an  action  against  two  partners,  the  writ  was  served  on  one 
only;  but  the  cause  being  arbitrated,  the  defendant  not  served  appeared 
before  the  arbitrators  and  made  defence;  and  an  award  being  made,  he 
appealed  for  both:  Held^  that  the  judgment  bound  his  real  estate  as  well 
as  that  of  the  partner^who  was  served.    Evans  v.  Duncan^  4  W.  24. 

408.  In  debt  on  a  joint  bond  <igainst  ji  and  B,  arbitrators  made  an 
award  against  ^  and  in  favour  of  Bj  and  judgment  was  entered  accord 
ingly;  a  writ  of  error  was  taken,  and  the  judgment  removed  to  the  Su- 
preme Court;  pending  which  the  real  estate  of  •/?  was  sold  at  sheriff's 
sale,  and  the  money  brought  into  court:  Held,  that  this  judgment  ere- 
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ditor  was  entitled  to  be  paid  out  of  the  money.     Crram^s  •Apptalj 
W.  43. 

409.  While  an  appeal  from  an  award  of  arbitrators  is  pending,  tl 
award  continues  to  be  a  lien,  although  more  than  five  years  have  elapse 
since  its  entry  on  the  docket.  Dietriches  %^ppealy  4  W.  20S.  Ran 
say^s  •dppealy  Id,  71. 

410.  When  the  appeal  has  been  withdrawn,  the  limitation  begins  I 
run.    Dietriches  Jippeal^  4  W.  208. 

411.  In  an  action  against  two,  an  award  of  arbitrators  was  filed  agaim 
both,  and  one  only  appealed;  upon  the  death  of  him  who  did  not  appea 
the  award  has  the  effect  of  a  judgment  against  his  estate,  and  entitled  t 
be  paid  as  such,  but  it  must  not  be  paid  before  the  appeal  be  tried;  an 
on  the  distribution  of  the  decedent's  estate,  a  fund  must  be  retained  fc 
the  purpose.    Ramsay^s  %^ppealy  4  W.  71. 

412.  A  plaintiff  in  trover  for  certain  instruments  of  writing,  havio| 
while  the  cause  was  before  arbitrators,  file/i  with  them  an  agreement  I 
release  any  judgment  in  his  favour  upon  certain  terms,  which  agreemei 
was  attached  by  the  arbitrators  to  their  report,  it  was  held^  that  the  plaii 
tiff  could  not  upon  the  trial  of  the  cause  after  an  appeal,  read  the  agrei 
ment  to  the  jury.     TVyon  v.  Miller^  1  Wh.  11. 

413.  A  summons  having  issued  against  J.  B.,  W.  B.,and  J.  W.,tradir 
undet  the  firm  of  J.  B.  &  Co.,  the  sheriff  returned  the  writ  "  served  oq  . 
B.;"  the  name  of  an  attorney  was  entered  on  the  docket,  opposite  tl 
names  of  the  defendants;  a  rule  of  reference  was  entered,  which  wi 
served  on  J.  B.  alone,  and  arbitrators  chosen  who  reported  that  <^  aft( 
hearing  the  parties,  their  proofs,  &c.,  we  find  for  the  plaintiff'^  a  certai 
sum,  upon  which  a  general  judgment  was  entered,  and  execution  issue 
against  all:  held^  that  this  was  to  be  considered  as  a  judgment  again 
J.  B.  alone;  that  the  execution  was  consequently  void  as  respected  V 
B.  and  J.  W.,  and  that  the  execution  might  be  reversed  on  error,  thong 
more  than  seven  years  had  elapsed  since  the  judgment.  Brotvn  v.  Kth 
2  P.  R.  427. 

414.  An  action  was  brought  against  t^,  and  J3,  executors  6f  C,bi 
the  writ  was  returned  served  on  B  alone,  and  appearance  was  eiitere 
for  him  alone  by  an  attorney.  The  cause  was  referred  to  arbitrator 
who  made  a  report  for  the  plaintiff,  from  which  B  alone  entered  ill 
appeal,  but  it  was  entered  on  the  docket  as  having  been  by  the  defen( 
ants.  B  then  died,  and  Afterwards  the  cause  was  tried,  and  a  verdi* 
and  judgment  rendered  for  the  plaintiff  generally:  heldyXhni  the  jiid| 
ment  was  erroneous,  •d  not  being  a  party  in  court.  Greiner  v.  Hun 
melly  2  W.  345. 

415.  The  appellant  from  an  award  cannot  produce,  on  the  trial,  an 
books  or  papers  which  he  tvithheld  from  the  arbitrators:  but  to  com 
within  the  provision,  he  must  have  had  the  evidence  in  his  actual  pa 
session  at  the  time  of  the  arbitration,  and  he  must  have  voluntaril 
withheld  it.  Estanson  v.  Dupvy^  2  Br.  100.  Brisbane  v.  Mitchell, 
S.  &  R.  423. 

416.  To  exclude  documentary  evidence  from  being  given  in  evidenc 
by  an  appellant  from  an  award,  under  the  act,  it  is  necessary  that  the 
should  have  been  called /or  before  the  arbitrators;  and  it  docs  not  alt< 
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thenile  that  the  appellee  was  ignorant  of  their  existence  during  the  pen- 
dency of  the  arbitration.  Barclay  v,  Hughes^  1  M.  19. 
417.  To  bring  a  case  within  this  proviso  the  papers  must  have  been 
io  the  exclusive  power  of  the  appellant:  If  they  were  the  papers  of  both, 
ud  as  much  in  the  possession  of  one  as  tiie  other,  they  cannot  be  said  to 
be  withheld.  Pearce  v.  The  Theological  Seminary,  fyc.^  2  W.  341. 
Roosasy  J. 

418.  After  certain  written  papers  and  other  evidence  had  been  pro- 
duced by  the  plaintiff  on  a  hearing  before  arbitrators,  he  withdrew  the 
ppers  and  other  evidence,  and  stated  that  the  arbitrators  might  report 
oocaoseof  action:  an  award  was  made  accordingly;  from  which  the 
plaiDtiff  appealed:  Held^  that  he  might  nevertheless  produce  on  the  trial 
the  papers  which  he  had  withdrawn.  Pearce  v.  The  Theological  Semi- 
wry,  2  W.  340. 

419.  An  agreement  not  to  appeal  from  an  award  cannot  be  made  (he 
nbjeetof  a  plea  in  bar  after  an  appeal;  especially  if  the  defendant  has 
nade  motion  to  dismiss  the  appeal  on  the  same  ground  which  has  been 
OTerraled.     Harhach  v.  Huey,  7  W.  532. 

420.  An  offer  to  pay  the  amount  of  an  award  within  the  time  allowed 
ibr  an  appeal,  partly  in  bonds  and  partly  in  money,  may  be  given  in 
efideoce  in  an  action  on  a  bond  given  in  satisfaction  of  the  award,  unless 
made  by  way  of  compromise.    Swan  v.  Scott,  U  S.  &  R.  155. 

421.  In  an  action  on  a  bond  given  in  satisfaction  of  an  award  of  arbi- 
intofi^a  receipt  given  prior  to  the  award  cannot  be  given  in  evidence  to 
siM>v  part  payment.    Ibid. 

H.  Vfon  what  proceedings,  under  the  arbitration  lata,  a  writ  of  error 

lies, 

422.  Error  lies  to  an  award  of  arbitrators  upon  which  (he  judgment 

bas  become  absolute,  by  a  failure  to  appeal.     E^ersol  v.  Krug,  3  Binn. 

S2&,    Studebacker  v.  Moore,  3  Binn.  124,  532.     Lewis  v.  England^  4 

Binn.  5.    Zeigler  v.  Zeigler,  2  S.  &  R.  286.     ATIntire  v.  M'Elduff,  1 

&  &  R.  19.     Sicard  v.  Peterson,  3  S.  &  R.  468.     Thompson  v.  H^hite^ 

4&tR.  135,  141.    ' 

423.  A  writ  of  error,  therefore,  cannot  be  delivered,  and  bail  in  error 
entered,  until  after  the  expiration  of  twenty  days  from  the  entry  of  the 
award.    Ibid.    Frantz  v.  Kaser,  3  S.  &  R.  395. 

424.  In  computing  the  twenty  days,  either  the  day  on  which  the  report 
is  filed,  or  the  day  on  which  the  writ  of  error  is  filed,  must  be  excluded. 
Franiz  v.  Kaser,  ut  supra. 

425.  But  error  does  not  lie  on  a  refusal  by  the  court  below  to  strike 
off  an  appeal  from  an  award  of  arbitrators;  no  final  judgment  being 
entered.    Kendrick  v.  Overstfeet,  3  S.  &  R.  357. 

426.  Where  the  Common  Pleas  first  struck  off  an  appeal  from  an 
award  of  arbitrators,  and  three  days  afterwards  reinstated  it,  it  was  held 
that  DO  writ  of  error  lay  until  final  judgment  should  be  given.  Siraub 
V.  Smith,  2  S.  &  R.  382. 

427.  A  writ  of  error  to  a  judgment  on  an  award  of  aibitrators  issued 
and  delivered  before  the  expiration  of  the  time  allowed  for  an  appeal, 
will  be  quashed.    Robinson  v.  Bulkly,  5  R.  227. 

428.  The  Supreme  Court  will  not  now  entertain  a  writ  of  error  upon 
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an  award  of  arbitrators  under  the  act  of  1810.  Sheets  v.  Rudebaugh^  £ 
R.  149,  (altering  the  rule  as  laid  down  in  JVhitey.  Thompson^\  S.  &R 
140.) 

429.  The  court  in  which  the  cause  is  pending,  is  the  proper  tribuna 
to  give  redress  in  all  cases  upon  awards,  to  which,  heretofore,  writs  o; 
error  have  been  taken  to  the  Supreme  Court,  and  such  court  may  exer 
cise  all  the  powers  over  such  awards  that  the  Supreme  Court  has  hereto- 
fore exercised  or  may  exercise.     Ibid. 

430.  Where  an  award  was  made  against  an  administrator  who 
entered  an  appeal,  but  afterwards  withdrew  it  and  died,  and  another 
administrator  was  appointed  who  obtained  a  rule  to  show  cause  why 
the  appeal  should  not  be  reinstated  on  the  ground  of  its  having  been 
withdrawn  by  collusion,  and  on  the  hearing  of  the  rule  depositions  were 
read  showing  that  the  debt  had  been  paid  before  suit  brought,  but  the 
court  below  refused  to  reinstate  the  appeal,  it  was  Ae/^if  that  their  decision 
in  this  matter  could  not  be  reviewed  in  the  Supreme  Court.  Drenkk  f. 
Oarber^  7  W.  122. 

431.  <<We  have  sometimes  acted  on  facts  established  by  affidavit  to 
determine  the  regularity  of  an  appeal,  but  not  a  question  of  merits."  Per 
cur,  in  Drenkle  v.  Garber^  7  W.  122. 

432.  Where  upon  a  writ  of  error  in  a  case  under  the  act  of  1810,  the 
record  stated  that  the  plaintiff  was  not  present  and  that  it  was  ^<  agree^" 
that  the  number  of  the  arbitrators  should  be  three,  it  was  heldj  that  as 
this  indicated  that  the  party  present  had  a  voice  in  fixing  the  number,  it 
was  bad;  but  it  was  held  also  that  the  defect  tvas  cured  by  the  plaintiff^ 
subsequent  appearance  and  want  of  dissent  when  the  arbitrators  were 
sworn.     Mitchell  v.  Wilhelmy  6  W.  259. 

433.  But  where  it  appeared  that  the  arbitrators  had  twice  supplied  a 
vacancy  without  the  agreement  of  the  parties,  the  Supreme  Court  re- 
versed the  judgment.    Jbid, 

434.  Where  an  application  to  set  aside  a  report  depends  upon  matters 
of  fact  extrinsic  to  the  award,  and  where  witnesses  are  to  be  examined 
redress  must  be  sought  in  the  court  below;  but  where  the  errors  sug^ 
gested  are  in  the  award  itself,  and  to  be  decided  on  the  face  of  the  award 
the  Supreme  Court  will  hear  the  errors  assigned,  and  even  perhaps,  aite 
an  opinion  given  in  the  court  below.     Biggs  v.  Funk,  5  W.  478. 

435.  In  an  action  of  slander,  the  declaration  contained  s^eral  counts 
charging  the  defendant  with  speaking  different  defamatory  words,  && 
of  and  concerning  the  plaintiff.  A  rule  of  reference  was  entered  by  ll^< 
plaintiff  after  filing  the  declaration,  and  before  plea.  The  arbitrator 
made  an  award  generally  in  favour  of  the  plaihtiff.  The  defendant  dv 
not  appeal;  but  after  the  twenty  days  took  a  writ  of  error,  and  assignee 
for  error,  that  the  several  counts  did  not  set  forth  a  sufficient  cause  o\ 
action,  and  that  the  judgment  was  bad;  being  on  all  the  counts.  SMi 
that  the  remedy  was  by  appeal  from  the  award  to  the  Court  of  Common 
Pleas,  and  not  by  writ  of  error.     Waage  v.  PFeiseVy  5  Wh.  307. 
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I.  la  an  action  for  an  assault  and  battery,  the  plaintiff  may  give  in 
endeoce  the  record  of  a  Judgment  obtained  against  him  by  the  defend- 
utsiooe  the  commencement  of  the  suit,  for  the  purpose  of  showing  the 
anoaDt  of  the  defendant's  property;  but  such  evidence  is  not  admissible 
k\be  purpose  of  showing  a  design  in  the  defendant  to  oppress  him,  and 
Ibt  the  defendant  purchased  his  notes  in  order  to  obtain  judgment  on 
llMn^aDd  to  set  off  that  judgment  against  the  judgment  which  the  plain- 
tf  might  obtain.    Jacoby  v.  Guier^  6  S.  &  R.  399. 

2.  If  the  plaintiff  in  this  action  die  after  an  award  of  arbitrators  in  his 
fcfonr,and  an  appeal  by  the  defendant,  his  representatives  cannot  be 
lAstitnted,  but  the  action  abates.     Miller  v.  Umbehower^  10  S.  &  R.  31 . 

3.  In  the  declaration  in  this  action,  the  plaintiff  may  allege  many 
dnp  by  way  of  aggravation,  which  would  not  of  themselves  form  a 
erase  of  action.     Norton  v.  Monk,  1  Br.  68. 

4.  Thus  where  the  declaration  stated  an  assault,  &c.  and  that  the  de- 
iodam,  then  and  there,  deprived  the  plaintiff  of  provision  and  suste- 
nance, for  the  space  of  thirty  days^  with  intent  to  kill  and  murder  him; 
tbeooart  refused  to  arrest  the  judgment     Horton  v.  Monk,  1  Br.  65. 

5.  In  trespass  for  an  assault,  &c.  under  the  plea  of  not  guilty,  it  was 

hdij  that  the  defendant  could  not  go  it)to  evidence  to  prove  that  the 

phiiitiff  (who  was  a  schoolmaster)  had  inflicted  cruel  and  unnecessary 

pooHfafflent  upon  his  (the  defendant's)  son,  but  that  he  might  prove  the 

Afiiation  of  the  transaction  and  representations  made  by  the  son  to  the 

father  at  the  time.     Cushman  v.  Waddelly  1  Bald.  57. 

[And  see  Criminal  Law.] 
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JL  Ajmmpnt  genermlly;  and  when  and  a- 
gainst  whom  indebitatus  assumpsit  liea, 
and  when  the  action  muat  be  a  ipecial 
aflnunpeit 

B.  What  ia  a  aofficient  consideration  to  snp- 
poit  an  assompsit. 


C.  Assumpsit  for  work,  labour  and  services. 

D.  Assumpsit  for  money  had  and  received. 

E.  Assumpsit  for  money  paid»  laid  out,  dec 

F.  •  Pleadings  and  evidence  in  assumpsit. 


A.  A99wnp9it  generally;  and  when  and  against  whom  indebitatus  assumpsit 
liesy  and  when  the  action  must  be  a  special  assumpsit. 

1-  In  order  to  constitute  a  valid  promise  or  assumption,  it  is  not  neces- 
sary that  it  should  be  made  to  the  plaintiff  himself;  if  made  to  a  third 
person  with  a  view  to  be  communicated  to  the  plaintiff,  it  is  sufficient. 
Stafford  v.  Moore,  C.  P.  Philad.  April,  1821,  MS. 

2.  Assumpsit  will  lie  for  wheat  delivered  to  a  miller  generally,  with- 
out any  declaration  of  the  purpose  for  which  it  was  delivered.  Quere. 
Whether  indebitatus  assumpsit,  or  a  special  action,  be  the  proper  re- 
medy.    Hill  V.  fVallace,  Add.  145. 

3.  Assumpsit  will  lie  for  an  ascertained  pecuniary  legacy;  and  in  the 
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same  count  the  plaintiff  may  join  a  demand  for  an  unascertained  resi 
dnary  legacy.  Clark  v.  Herrings  5  Binn.  33.  Contra,  Durdon  v 
Oaskill,  2  Y.  268. 

4.  Where  one  legatee  receives  money  belonging  to  another,  the  actioi 
will  lie.     Durdon  v.  Gaskill^  2  Y.  208. 

5.  Indebitatus  assumpsit  will  lie  against  an  administrator  to  recover ; 
distributive  share  in  the  residuum  of  the  intestate's  estate,  without  proo 
of  an  express  assumpsit.     Holloback  v.  Van  Buskirky  4  D.  147. 

6.  Assumpsit  lies  against  a  corporation  on  an  im/?/i>£^  contract.  Nart^ 
Whitehall  v.  South  Whitehall,  3  S.  &  R.  117.  Chesnut  Hill  Tumpik 
Co.  v.  Sutter,  4  S.  &  R.  16.    Contra,  Breckbill  v.  Turnpike  Co., 
D.  496. 

7.  Indebitatus  assumpsit  lies  on  an  express  as  well  as  implied  promise 
Snyder  v.  Castor,  4  Y.  353. 

8.  When  the  terms  of  a  special  agreement  ha  ve* been  performed  by  th< 
plaintiff,  the  law  raises  a  duty  for  which  indebitatus  assumpsit  will  lie 
Kelly  V.  Foster,  2  Binn.  4.     Sykes  v.  Summerel,  2  Br.  227. 

9.  Where  the  terms  of  a  special  agreement  have  been  performed  b; 
the  plaintiff,  and  nothing  remains  but  the  mere  duty  on  the  part  of  the 
defendant  to  pay  money,  the  plaintiff  may  recover  on  the  common  mo- 
ney counts  in  assumpsit.    Bomeisler  v.  Dobson,  5  Wh.  398. 

10.  Therefore  evidence  of  an  agreement  that  the  defendant  should  pay 
the  plaintiff  a  certain  sum  per  day,  for  work  performed,  is  sufficient  to 
support  indebitatus  assumpsit  for  work,  labour  and  services.  Miles  f, 
Moodie,  3  S.  Sl  B,.  211.  % 

11.  But  where  the  contract  is  to  be  performed  in  future,  the  plaintiff 
must  declare  on  the  special  agreement.     Kelly  v.  Foster,  2  Binn.  4. 

12.  If  the  plaintiff  h^s  per^jformed  his  part  of  a  special  agreement,  he 
may  recover  in  indebitatus  assumpsit.  Harris  v.  Leggett,  1  W.  S 
S.  301. 

13.  But  if  the  plaintiff  seeks  to  recover  on  the  ground  that  he  ba^ 
been  prevented  or  excused  from  full  performance,  he  must  bring  his  ac- 
tion on  the  special  agreement.     Ibid. 

14.  The  rule  that  a*  plaintiff  must  declare  specially  on  a  special  agree- 
ment,  where  there  has  not  been  an  entire  performance,  applies  as  wel 
to  cases  brodght  into  the  Common  Pleas  by  appeal  from  a  Justice,  as  tc 
others.     Harris  v.  Leggett,  1  W.  &  S.  301. 

15.  Where  there  is  an  express  agreement  for  particular  services  foi 
a  certain  time  and  the  plaintiff  has  been  discharged  by  the  defendaai 
before  the  time,  and  prevented  from  performing  the  services,  he  musi 
declare  on  his  special  agreement,  and  cannot  recover  in  indebitatus  as- 
sumpsit. Algeo  V.  Algeo,  10  S.  &  R.  235.  S.  P.  Donaldson  v.  FvJkr 
3  S.  &  R.  505. 

16.  Where  the  plaintiff  declared  in  indebitatus  assumpsit  for  workanc 
labour,  and  proved  a  promise  by  the  intestate  to  pay  him  a  certain  sun: 
if  he  would  live  with  him  until  the  intestate's  death,  which  he  hac 
accordingly  done,  it  was  held  that  the  action  might  be  supported.  Ktli^ 
V.  Foster,  2  Binn.  4.     S.  P.  Snyder  v.  Castor,  4  Y.  353. 

17.  Indebitatus  assumpsit  lies  to  recover  the  wages  for  the  whoh 
voyage  of  a  seaman,  who  had  signed  shipping  articles,  was  taken  sid 
in  the  service  of  the  defendant,  and  was  unable  to  rejoin  the  ship,  pro 
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Tided  be  had  received  no  wages  in  returning  in  another  ship.    Sykes  v. 

Smmenly  2  Br.  225. 

I&  Indebitatus  assumpsit  will  not  lie  on  an  undertaking  to  get  land 
fsnejeA  for  the  plaintiff.     Young  v.  HaySj  2  Y.  216. 

19.  Assumpsit  will  not  lie  on  the  judgment  of  a  justice  of  the  peace 
rfaDother  state.    Ellsworth  v.  Barstoto,  7  W.  314. 

dO.  Bat  it  lies  to  recover  excise  duties  due  to  the  United  States.  United 
Saleiv.  Wolf,  Add.  312. 

21.  It  will  not  lie  on  a  collateral  promise,  guaranteeing  the  payment 
tf goods  delivered  to  a  third  person,  though  the  goods  have  been  charged 
If  the  vendor  to  such  guarantee.     Bickham  v.  Irtoiny  3  Y.  Q6. 

22.  After  a  recovery  in  ejectment  against  the  tenants  and  the  death 
Aim[\0Lnd\otdf  indebitatus  assumpsit  will  lie  against  his  executors  to 
neofer  the  rents  and  profits  received  from  the  time  the  plaintiff's  title 
tecroedy  unless  the  testator  had  no  notice  of  the  adverse  title,  or  was  in 
poamoQ  under  a  titlCy  or  such  a  title  as  was  mistaken  in,  or  there  was 
dt^ult  or  laches  in  the  plaintiff.  Haldane  Sf  aL,v,  Duchess  executors^ 
2JX176.  S.  C.  1  Y.  121.  [See  the  remarks  of  J.  Duncan  in  10  S.  &  R. 
221.] 

2i  Bat  it  seems  that  unless  there  was  mala  fides  on  the  part  of  the 
defeodant,  indebitatus  assumpsit  for  money  had  and  received,  will  not 
lie  to  obtain  the  mesne  profits  after  a  recovery  in  ejectment.  Irvine  v. 
BnHn,  10  S.  &  R.  221. 

2i  Assumpsit  will  not  lie  to  recover  the  proceeds  of  land  sold  by  the 
Mndant  where  it  appeals  that  the  defendant  under  a  claim  of  title  has 
Mtbe  land  as  his  own.    Lewis  v.  Robinson,  10  W.  338. 

23.  Assumpsit  will  lie  to  recover  the  money  agreed  to  be  paid  for 
9wUy  on  a  parol  partition  of  lands;  though  there  must  be  an  aver- 
ment of  circumstances  to  take  the  contract  out  of  the  statute  of  frauds. 
Walter  v.  Walter j  1  Wh.  292. 

26.  Indebitatus  assumpsit  will  lie  to  recover  the  purchase  money  of 
land  sold  and  conveyed  to  the  defendant.  Siltzell  v.  Michaely  3  W.  & 
S.  329. 

27.  Assumpsit  will  not  lie  to  recover  the  value  of  a  personal  chattet 
allied  to  belong  to  the  plaintiff,  but  in  the  poss6ssion  of,  and  claimed 
by  another:  trover  is  the  proper  remedy.     Willet  v.  fVillet,  3  W.  277. 

28.  Where  the  plaintiff  and  defendant  were  coticerned  in  a  single 
transaction,  by  the  purchase  of  certain  bonds  held  by  a  third  person, 
▼hich  were  assigned  to  the  defendant  alone,  who,  it  was  alleged,  had 
iBoeived  the  whole  amount,  it  was  held,  that  assumpsit  would  lie  to 
recover  the  plaintiff's  share,  and  that  it  was  not  necessary  to  bring 
account  render.     Galbreath  v.  Moore,  2  W.  86. 

29.  The  plaintiff,  who  was  the  son  of  a  female  negro,  registered  under 
the  act  of  1780,  and  who  was  born  duritig  the  servitude  of  his  mother, 
▼as  registered  by  his  master  under  the  belief  then  prevalent,  that  persons 
under  such  circumstances  were  bound  to  serve  until  the  age  of  twenty- 
eighL  In  1816,  his  time  was  transferred  to  the  defendant,  who  paid 
the  then  possessor  a  full  price  for  it.  In  1826,  the  Supreme  Court  de- 
cided that  the  child  of  a  registered  negro  could  not  be  held  to  servitude, 
and  the  plaintiff  was  shortly  afterwards  discharged  upon  a  habeas  corpus; 
Ae&f,that  the  defendant  having  received  the  services  of  the  plaintiff  with 
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a  good  conscience  in  satisfaction  of  the  money  paid  for  them,  the  plaintilT 
could  not  maintain  an  action  against  him  to  recover  compensation  for 
them  upon  an  implied  assumpsit.     Urie  v.  Johnson^  3  P.  R.  212. 

30.  •Assumpsit  will  not  lie  upon  a  promise  to  pay  a  balance  of  aJi 
account  stated,  where  the  account  is  composed  of  items  provided  for  by 
a  contract  under  seal.     Gibson  v.  Stewart^  7  W.  100. 

31.  Contra^  if  there  be  items  foreign  to  the  contract  introduced  into 
the  account  and  included  within  the  promise.    Ibid. 

32.  If  a  creditor  for  goods  sold,  &c.,  have  received  a  chose  in  action 
as  collateral  security,  and  payment  has  not  been  obtained  from  it,  he 
may  recover  in  indebitatus  assumpsit^  and  is  not  obliged  to  resort  to 
an  action  on  the  special  agreement  under  which  the  security  was  received. 
Leas  V.  James ^  10  S.  &  R.  307. 

33.  ^Assumpsit  will  not  lie  against  executors  on  a  promise  by  them 
to  perform  a  covenant  entered  into  by  the  testator  in  his  lifetime.  The 
action  must  be  covenant.    Landis  v.  Uricy  10  S.  &  R.  316. 

34.  Indebitatus  assumpsit  will  not  lie  to  recover  the  price  of  grain 
growing  in  the  ground.     Lewis  v.  Culbertsonj  11  S.  &  R.  46. 

35.  Where  goods  are  sold  on  credit,  indebitatus  assumpsit  does  not 
lie  to  recover  the  price  until  the  expiration  of  the  term  of  crediL  Girard 
V.  Taggart,5S.SiR.  19. 

36.  But  if  the  vendee  refuses  to  take  the  goods,  the  vendor  may,  b6> 
fore  the  expiration  of  the  term  of  credit,  maintain  an  action  for  damages 
for  the  breach  of  the  contract;  and  where  the  goods  are  resold  at  the 
risk  of  the  vendee,  the  measure  of  damages  usually  is  the  difference 
between  the  price  at  the  first  sale  and  that  produced  by  the  resale.  Ibitk 

B.  What  18  a  student  consideration  to  support  an  assumpsit. 

37.  A  moral  or  equitable  ohWgBiiion  is  a  sufficient  consideration  for 
an  assumption.     Clark  v.  Herrings  5  Binn.  33. 

38.  The  smallest  spark  of  benefit  or  accommodation  is  sufficient  to 
create  a  valid  consideration  for  a  promise.  .Austin  v.  M^LurCj  4  D. 
226. 

39.  But  the  mere  sale  and  delivery  of  a  promissory  note,  payable  to 
or£/er,  without  any  endorsement  or  assignment,  is  not  a  sufficient  con- 
sideration to  found  an  assumpsit  by  the  vendee.  Waters  v.  Miller^  1 
D.  369. 

40.  To  make  a  consideration  sufficient  in  law  for  supporting  an  as- 
sumpsit, there  must  be  some  benefit  arising  to  the  defendant,  or  some 
injury  or  loss  to  the  plaintiff*.     Hamaker  v.  Eberley^  2  Binn.  509. 

41.  When  the  interest  of  a  man  is  promoted,  though  not  at  his  request, 
and  he  afterwards  deliberately  engages  to  pay,  his  promise  will  bind  him. 
Cheeves  v.  Mj^llister,  I  Br.  Ill,  S.  C.  2  Binn.  591. 

42.  Thus,  where  the  plaintiff*  and  defendant  were  bail  in  different  suits 
for  t^,  and  the  plaintiff*  took  out  a  bail  piece  and  surrendered  him,  in 
consequence  of  which  the  defendant  also  surrendered  him,  and  promised 
to  pay  a  proportion  of  the  expense  of  taking  him,  it  was  held,  that  the 
promise  was  binding  in  law,  notwithstanding  the  consideration  was  past 
at  the  time  of  the  promise.     Greeves  v.  M^Jlllistery  2  Binn.  591. 

43.  The  old  rule,  that  an  action  will  not  lie  where  the  consideration 
is  pasty  has  received  a  rational  explanation  from  modern  courts  of  justice. 
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^  Though  the  service  has  been  rendered  prior  to  the  promise,  yet  if  the 
party  be  under  either  a  legal  or  moral  obligation  to  pay,  the  promise 
vill  bind  bim.     Ibid, 

44.  .Where  the  defendant  requested  *A  to  pay  money  to  B  for  the  use 
of  the  defendant,  out  of  money  of  the  plaintiff,  or  of  others  which  was 
eipected  to  be  in  his  hands,  and  •S  did  pay  the  money  of  the  plaintiff 
accordingly,  the  law  raises  an  assumpsit.  Brown  v.  Campbell^  1  S.  & 
B.176. 

45.  A  promise  to  forbear  a  suit  against  a  man  against  whom  the 
pltintiff  has  no  legal  cause  of  action,  is  not  a  sufficient  consideration. 
Hamaker  v.  Eberley^  8  Binn.  509. 

46.  But  a  promise  by  a  surety  to  forbear  a  suit  against  his  principal 
10^  his  cause  of  action  should  arisCy  is  sufficient,  though  at  the  time 
of  the  promise  the  surety  had  no  cause  of  action.    Ibid, 

47.  A  promise  to  forbear  in  general,  without  adding  any  particular 
&ne,is  to  be  understood  a  total  forbearance.      Id.  510. 

43.  A  declaration  stated  that  the  plaintiff  informed  the  defendant  he 
vas apprehensive  that  he  should  have  to  pay  cetivim  bonds  in  which  he 
vas  bound  as  surety  for  one  J,  S.  and  that  he  xoould  sue  the  said  J.  S. 
on  account  of  the  said  bonds,  and  that  thereupon,  in  consideration  that 
the  plaintiff  would  refrain  from  so  jum^,  the  defendant  promised  to 
iodnde  the  amount  of  the  said  bonds  in  a  judgment  to  be  entered  for 
hinueif against  the  said  J,  S.  and  to  save  the  plaintiff  harmless.  Held, 
that  after  verdict  the  plaintiff's  agreement  would  be  intended  a  promise 
to  forbear  suing  J.  S.  aAer  he  had  paid  the  money  for  him.    Id.  506. 

C.  Assumpsit  for  work,  labour  and  services. 

49.  Where  services  are  rendered  merely  in  expectation  of  a  legacy, 
without  any  contract,  express  or  implied,  but  relying  implicitly  on  the 
testator's  generosity,  an  action  for  compensation  of  the  services,  cannot 
be  maintained  against  the  executors.  Little  v.  Daivson  fy  al,^  4  D.  111. 

50.  But  although  services  may  be  rendered  in  expectation  of  a  legacy, 
yet  if  done  at  the  request  of  the  testator,  an  action  of  assumpsit  may 
well  be  supported  to  recover  a  compensation.  Roberts  v.  Swift  fy  al., 
1  Y.  209. 

51.  And  where. the  person  for  whom  the  service  was  done,  promises 
to  pay  for  it,  an  action  may  be  supported,  though  the  service  was  done 
in  expectation  of  a  legacy;  and  it  is  immaterial  whether  the  promise  was 
twde  before  or  after  Ihe  service.     Snyder  v.  Castor y  4  Y.  353,  358. 

52.  An  action  lies  by  an  illegitimate  child  against  the  administrators 
of  his  putative  father,  on  a  promise  of  the  intestate,  made  in  considera- 
tion of  services.     Conrad  v.  Conrad^  4  D.  1 30. 

53.  Where  one  does  work  for  another  by  compulsion,  whom  he  is 
tinderno  legal  or  moral  obligation  to  serve,  the  law  will,  I  think,  raise 
^  promise  on  the  part  of  the  person  benefitted,  to  make  him  a  reasonable 
'•corapense.    Peter  v.  Steel,  3  Y.  250.     Yeates,  J. 

54.  Indebitatus  assumpsit  on  a  quantum  meruit,  for  work,  labour  and 
Knice,  will  lie  for  a  free  negro  against  a  person  who  held  him  in  ser- 
^  by  constraint,  claiming  him  as  a  slave.    Ibid. 

55.  Assumpsit  for  services  done  will  only  lie  against  the  person  by 
^hom  the  plaintiff  Is  employed.    Pinchon  v.  Delaney,  2  Y.  22. 
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56.  Where  in  assumpsit  the  declaration  stated  an  agreement  that  tti 
plaintiff  should  serve  four  years,  and  in  consideration  thereof  the  im 
fendant  promised  to  make  a  reasonable  compensation,  it  was  rti/ecZ/thc 
the  agreement  must  be  proved  in  the  first  inkance.  Philip  fy^al  ^ 
Kirkpatricky  2  Y.  445. 

#  ■■■^— ■" 

E.  Assumpsit  for  money  had  and  received, 

57.  This  is  a  liberal  kind  of  action;  and  will  lie  in  all  cases  where  bj 
the  ties  of  natural  justice  and  equity  the  defendant  ought  to  refund  th( 
money  paid  to  him;  but  where  the  party  might  with  a  good  conscience 
receive  the  money,  and  there  was  no  deceit  or  unfair  practice  in  obtain* 
ing  it,  although  it  was  money  which  the  party  could  not  recover  by  lav, 
the  action  has  never  been  so  far  extended  as  to  enable  the  party  who 
paid  the  money  voluntarily  to  recover  it  back  again.  Morris  v.  Tbnn, 
1  D.  148.  S.  P.  Bogart  v.  NevinSy  6  S.  &  R.  3(>9.  Irvine  v.  Hanlon^ 
lOS.  &R.  219. 

58.  The  distinction  between  specific  property  and  money  is  welt  es- 
tablished; in  the  one  case  the  true  owner  will  have  a  right  to  recover  it 
from  any  person  found  in  possession  of  it;  but  in  the  case  of  money,  to 
enable  the  party  to  recover,  there  must  be  either  some  privity  between 
the  owner  and  receiver,  or  there  must  be  a  malajidesy  an  unjust  receipt 
of  the  money,  or  at  least  a  receipt  of  it  without  valuable  consideration. 
Rapelye  4*  al,  v.  Emory ^  2  D.  54. 

59.  In  this  action  the  plaintiff  waives  all  torts  and  special  damages, 
and  goes  only  for  the  money  received;  and  so  far  confirms  the  defend- 
ant's acts  as  that  he  cannot  gainsay  his  right  to  receive  it.  Eastwiel 
V.  Huggy  I  D.  222. 

60.  Where  money  has  been  obtained  mala  Jide,  or  by  deceit,  it  may 
be  recovered  back  by  indebitatus  assumpsity  and  the  plaintiff  is  not 
obliged  to  bring  an  action  of  deceit.  Mathers  v.  Pearsony  13  S.  &R 
25S. 

61.  Jissumpsit  will  lie  to  recover  back  money  paid  on  the  purchase 
of  land  where  there  was  mistake,  imposition  or  deceit.  D*  Utrecht  7 
Melchory  1  D.  428,  (3d  ed.  451.)  [In  Ritchie  v.  SummerSy  (3  Y.  539, 
Judge  Yeates  said  that  this  case  was  imperfectly  reported;  andir 
i)orsey  v.  Jackson,  (1  S.  &  R.  51,)  the  same  Judge  remarked  "J9'  Utrech* 
Y.  Melchory  was  determined  upon  the  ground  of  fraud  and  imposition 
No  lands  could  be  foutid  upon  which  the  conveyance  could  operate;  anc 
the  authority  of  the  case  itself  has  been  much  questioned  in  the  Snprem< 
Court  of  New  York."  But  see  the  note  to  this  case  at  p.  452,  of  lh< 
3d  edition  of  1  Dallas.] 

62.  Where  goods  were  sent  by  the  plaintiff  to  the  defendant,  who  re 
fused  to  receive  them,  and  afterwards  instead  of  returning  them,  sub 
stituted  spurious  articles;  it  was  heldyihdii  the  plaintiff  could  not  recovei 
on  a  count  for  goods  sold,  although  he  might  have  waived  the  tort  and 
recovered  on  a  count  for  money  had  and  received.  Gray  v.  Griffith,lC 
W.  431.  ^ 

63.  Assumpsit  will  not  lie  to  recover  back'money  which  has  been 
ordered  to  be  refunded,  on  the  reversal  of  the  judgment  of  an  inferior 
court.     Duncan  v.  Kirkpatricky  13  S.  &  R.  292. 

64.  Secus  if  there  had  Been  no  order  of  restitutioti.    Ibid. 
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65.  Assumpsit  for  money  had  and  received  cannot  be  maintained  by 
thetnistee  of  an  insolvent  debtor,  whose  real  estate  had  been,  prior  to 
his  insolvency,  sold  under  a  collusive  judgment,  and  purchased  for  the 
alleged  judgment  creditor,  to  recover  the  nominal  price  for  which  the 
property  was  sold  at  aucAon:  no  money  having  been  in  fact  received. 
Hunlzeckerv.  Heiney^  11  S.  &  R.  250. 

66,  Assumpsit  for  money  had  and  received,  is  not  a  form  of  action  in 
vhich  condicting  titles  to  land,  or  the  right  of  inheritance  can  be  tried. 
Baker  v.  Hotoelly  6  S.  &  R.  481. 

67. 1*herefore,  it  will  not  he  to  recover  the  proceeds  of  the  sale  of 
taken  by  the  defendant  from  a  sand-bar  to  which  both  the  plaintiff 
and  defendant  claim  title.    Ibid.  476. 

68.  And  it  will  not  lie  by  one  tenant  in  common  against  another,  to 
TecoTer  back  the  price  of  certain  ore,  paid  by  the  former  to  the  latter, 
under  the  mistaken  supposition  that  the  latter  had  an  exclusive  title  to 
the  land  where  the  ore  was  dug;  the  proper  remedy  is  account  render. 
htmty,  Hanlon,  13  S.  &  R.  219. 

69.  Where  a  father  had  transferred  a  tract  of  landf  to  his  son,  without 
executing  a  deed  of  conveyance,  and  the  son  took  and  held  possession  as 
owner,  and  afterwards  they  agreed  to  sell  it,  and  the  father  received  the 
purchase  money,  and  promised  to  pay  the  debts  of  his  son,  it  was  held^ 
that  a  creditor  of  the  son  by  judgment  might  obtain  assumpsit  for  money 
had  and  received  against  him.     Fleming  v.  MttVy  7  S.  &  R.  295. 

70.  In  assumpsit  for  money  had  and  received,  the  plaintiff  may  give 
in  evidence  a  receipt  for  goods  delivered,  signed  by  the  defendant. 
Wxihmip  V.  Hill,  9  S.  &  R.  11. 

71.  On  a  mortgage  of  land  with  authority  to  the  mortgagee  to  sell  af^er 
^certain  time,  and  to  pay  the  surplus,  if  any,  after  satisfying  the  debt,  to 
the  mortgagor,  if  there  is  no  covenant  or  agreement  under  seal,  indebi^ 
tattts  assumpsit  for  money  had  and  received,  lies  for  a  surplus  arising 
frotn  a  sale.     Stoever  v.  Sioever,  9  S.  &  R.  434. 

72.  This  action  does  not  lie  to  recover  back  money  received  under  a 
judgment  in  a  foreign  attachment  laid  in  a  foreign  country,  however 
eiTODeons  the  decision  may  be.  Rapelye  v.  Emory j  2  D.  231;  S.  C.  by 
Dame  Messier  v.  Amoryj  1  Y.  533. 

73.  But  where  a  judgment  had  been  obtained  against  %A  in  a  court  of 
common  law  of  the  slate  of  New  York,  in  an  action  to  recover  the  price 
of  land  sold,  it  was  held,  that  this  action  would  lie  to  recover  back  the 
nwney  paid  under  the  judgment,!^  not  having  had  it  in  his  power  in  the 
action  in  New  York  to  give  fraud  in  evidence,  in  consequence  of  there 
l^iDg  a  Court  of  Chancery  in  that  state.  Wright  v.  Tmoers,  1  Br. 
App.  1. 

74.  w^gave  three  bonds,  for  the  payment  of  money,  to  B,  and  exe- 
rted a  noortgage  to  secure  their  payment.  B  assigned  one  of  the  bonds 
^  C  with  a  guarantee;  and  some  time  afterwards,  A  having  paid  him  the 
*niount  of  the  remaining  bonds,  B  entered  satisfaction  of  the  whole 
^rtgage.  Afterwards  JS.  gave  a  mortgage  upon  the  same  land  to  Z>, 
^bo  sned  it  out,  and  became  the  purchaser  at  the  sheriff's  sale;  and 
^posing  the  mortgage  to  continue  a  lien  upon  the  land  for  the  amount 
<>(  the  bond  assign^  to  C,  paid  the  amount  te  C.  Held,  (1)  that  as  the 
QK>uey  was  fairly  and  honestly  received  by  the  defendant,  the  plaintiff 
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was  not  entitled  to  recover  it  back.    (2)  That  neither  A  nor  B  was  a 
competent  witness  for  the  defendant.    Espy  v.  Allison,  9  W.  462. 

75.  If  a  defendant  acting  bona  fidt  and  without  connivance  with  the 
plaintiff,  is  compelled  in  due  course  of  law  to  pay  what  another,  and  not 
that  plaintiff  is  entitled  to,  he  may  in  an  action  by  that  other  against  him 
to  recover  the  same  money,  plead  the  former  judgment  in  bar.  The 
money  so  recovered  is  to  be  considered  as  money  had  and  received  to 
the  use  of  the  real  owner,  who  may  maintain  assumpsit  against  the  pe^ 
son  so  receiving.    Mayer  v.  Foulkrody  4  W.  C.  C.  R.  503. 

76.  Where  the  Supreme  Court  reverses  a  judgment,  and  orders  a 
venire  de  novo,  and  the  defendant  in  error  pays  the  costs  on  such  rever- 
sal, in  order  to  take  down  the  record  to  the  Common  Pleas,  where  the 
cause  is  again  tried  and  judgment  is  rendered  in  his  favour,  he  majr 
afterwards  mainlptin  assumpsit  against  the  plaintiff  in  error,  to  recover 
back  the  costs  so  paid  by  him.     Hamilton  v.  Aslin,  3  W.  222. 

77.  The  proceeds  of  an  execution  out  of  a  state  court,  being  in  the 
sheriff's  hands,  an4  claimed  both  by  the  plaintiffand  the  United  StateSy 
who  were  also  judgment  creditors,  were  paid  to  the  former  on  his  agree- 
ing to  pay  them  over  to  the  latter,  if  the  said  court  decided  they  wero 
entitled  to  them:  Aeldy  that  assumpsit  for  money  had  and  received  will 
lie  at  the  suit  of  the  United  States,  in  the  Circuit  Court,  against  the  re- 
ceiving creditor.   The  United  States  v.  The  Mechanics*  Bank,  1  6. 61. 

78.  Where  the  goods  of  one  man  are  seized  and  sold  by  the  sheriff  for 
the  debt  of  another,  I  have  little  doubt  that  the  person  whose  goods  are 
unjustly  sold  may  waive  the  tort,  and  bring  assumpsit  against  the  plain* 
tiff  in  the  original  suit  for  the  proceeds  which  have  come  into  his  handi. 
Bank  North  America  v.  M^Call,  4  Binn.  374.     Yeates,  J. 

79.  If  one  man  by  mistake,  and  without  any  obligation,  pay  the  debt 
of  another,  he  may  recover  it  back  of  the  person  to  whom  the  money 
was  paid,  unless  the  latter  was  injured  by  the  mistake.  TSfbout  v. 
Thompson  fy  aL,  2  Br.  27. 

80.  This  action  will  not  lie  where  no  money  has  been  received  at  the 
time  of  commencing  the  action.     Ralston  v.  Bell,  2  D.  242. 

81.  And  it  is  not  the  proper  form  of  action  for  recovering  a  premium 
of  insurance.     Smith  fy  al.  v.  Odlin,  4  Y.  468. 

82.  It  cannot  be  maintained  by  one  partner  against  another  where  the 
accounts  have  not  been  finally  settled  and  the  balance  struck.  Walker 
V.  Long,  2  Br.  125.  Lamalere  v.  Caze,  1  W.  C.  C.  R.  435.  S.  C.  2 
Br.  128,  in  note.     Ozeas  v.  Johnson,  1  Binn.  191. 

83.  But,  it  seems,  that  if  after  dissolution  of  the  partnership,  one 
partner  was  to  state  the  account  and  send  it  to  the  other,  who  should  re- 
tain it  for  a  considerable  time  without  objection,  acquiescence  might  be 
presumed,  and  he  would  be  bound  by  the  statement,  so  that  this  action 
might  be  maintained.    Lamalere  v.  Caze,  ut  supra. 

84.  To  recover  back  money  paid  on  a  contract  which  had  failed, 
the  defendant,  who  had  brought  covenant  on  the  contract,  was  not  al- 
lowed to  prove  that  at  the  payment  of  the  money  he  offered  to  relinquish 
the  contract,  the  plaintiff  having  then  no  knowledge  of  the  failure  of  the 
consideration.     Marshall  v.  Sprott,  Add.  361. 

85.  Evidence  of\  money  paid  as  difference  in  an  exchange  of  horses, 
and  of  money  received  by  the  defendant  on  a  subsequent  sale  of  the 
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bone  given  by  the  plaintiff^  and  that  the  horse  given  by  the  defendant 
vas  stolen,  and  reclaimed  by  the  owner,  is  good  evidence  to  support 
Ihis  action.     Hook  v.  Robisotij  Add.  271. 

%,  On  a  count  for  money  had  and  received,  where  the  evidence  was 
that  the  defendant,  the  purchaser  of  a  house  upon  which  the  plaintiff 
bad  a  mortgage,  promised  to  pay  the  debt,  in  consequence  of  which  the 
plaintiff  did  not  record  the  mortgage,  it  was  ruledj  that  the  plaintiff* 
Blight  recover.     Porter  v.  Browrij  Add.  37. 

F.  Indebitatus  assumpsit  for  money  paid^  laid  out^  ^c. 

87.  It  is  settled  that  a  contract  for  a  specific  thing  as  stock  or  security 
aumot  be  recovered  upon,  as  for  money.  Morrison  v.  Berkey^  7  S.  & 
K.  246. 

88.  But  a  negotiable  note  or  bill  of  exchange  given  and  received  in 
Mtisfaction  for  the  debt  of  another,  will  support  a  count  for  money 
piid,  8lc     Ibid. 

69.  A  surety  who  has  paid  the  debt  of  his  principal  may  recover 
igUDst  the  principal  in  this  form  of  action.  Hassingtr  v.  Solmsy  5 
S.aLR.8. 

90.  But  he  cannot  maintain  thj^  action  until  he  has  actually  paid  the 
BKMMy,  although  he  may  have  been  sued  and  judgment  obtained  against 
biia,and  execution  levied.     Morrison  v.  Berkey^  7  S.  &  R.  238. 

91.  Where  one  man  at  the  request  of  another  becomes  responsible  to 
a  lUrd  person  for  the  payment  of  money,  he  may,  on  making  payment, 
nomrer  against  the  person  who  requested  him,  as  for  money  paid  for 
Hi  use;  and  that  although  the  person  making  the  request  be  not  bene- 
iucd  by  the  payment.     Hassinger  v.  Solms,  5  S.  &  R.  9. 

92.  J?  requested  B  to  guarantee  a  note  in  his  place,  and  promised  to 
indemnify  him:  just  before  the  note  fell  due,  he  cautioned  B  to  see  that 
the  note  was  either  paid  or  protested,  and  declared  that  if  renewed,  he 
would  have  nothing  to  do  with  it;  By  notwithstanding  this,  renewed  the 
note  for  a  part,  with  an  additional  endorser,  part  having  been  paid  by  the 
drawer,  ^^  on  being  informed  what  had  been  done,  said  to  the  holder, 
''never  mind,  I  will  pay  it,"  and  being  told  of  the  additional  endorser, 
said,  ^he  is  as  good  as  the  bank,  I  will  warrant  the  payment.^'  The 
note  not  being  paid,  it  was  protested,  and  afterwards  paid  by  B.  Held^ 
[G1BS05,  J.  dissenting,]  that  in  an  action  by  B  against  «/4,  there  was  no 
error  in  the  judge's  leaving  it  to  a  jury  that  in  case  they  thought  the 
plaintiff's  proceedings  had  been  ratified,  he  might  recover  in  indebita- 
tus  assumpsit  for  money  paid  for  the  use  of  •^.  Hassinger  v.  Solms^ 
5  S.  &  R.  4. 

93.  The  defendant,  wlio  was  a  contractor  for  carrying  the  mail,  be- 
came indebted  to  the  plaintiff  and  others,  who  were  sub-contractors,  and 
drew  a  bill  on  the  postmaster  general,  payable  to  his  own  order,  for  a 
certain  sum,  to  be  charged  to  his  account;  which  bill  he  endorsed,  and 
banded  it  to  «9,  one  of  the  sub-contractors,  and  told  him  that  it  was  good; 
that  he  received  the  drafts  as  his  pay,  and  gave  them  as  such.  The  bill 
was  endorsed  by  the  plaintiff,  and  by  .^^  a:nd  was  discounted,  and  the 
proceeds  received  by  JSt^  who  paid  part  to  the  sub-contractors  who  were 
present,  and  retained  the  balance  for  payment  of  the  others.  The  de- 
fendant was  also  one  of  the  sub-contractors.    Payment  of  the  bill  was 
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refused  at  the  department,  and  the  plaintiff  was  compelled  to  pay  i 
Held^  that  he  might  recover  in  indebitatus  assumpsit  for  money  paid,&c 
for  the  defendant;  and  that  ^  was  a  competent  witness  for  him.  Hot 
bach  V.  ReesidCy  6  Wh.  47. 

G.  Pleadings  and  evidence  in  assumpsit, 

94.  In  special  assumpsit  the  contract  must  be  proved  expressly  as  laid 
Therefore,  where  a  contract  is  laid  in  the  declaration  to  have  been  mad^ 
between  Ji  and  B,  a  written  agreement  between  C  and  B  is  not  admis 
sible.    Jinderson  v.  Hat/esj  2  Y.  95, 

95.  In  indebitatus  assumpsit  the  defendant  may  demand  of  the  plain 
tiff  to  specify  the  nature  of  the  evidence  he  means  to  offer;  and  unti 
this  is  done,  the  court  will  not  suffer  the  plaintiff  to  bring  on  the  tria 
Kelly  v.'  Foster^  2  Bin n.  7.  ^ 

96.  A  specially  cfinnoi  be  given  in  evidence  to  support  a^^tiiTi;?^*/ o: 
a  promissory  note.    January  v.  Goodman^  I  D.  208. 

97.  But  a  specialty  received  as  collateral  security  for  a  simple  cOD 
tract  debt,  may  he  read  in  evidence  in  assumpsit  on  the  original  contrad 
to  ascertain  the  amount  due.     Charles  v.  Scott^  1  S.  &  R.  294. 

98.  And  deeds  or  other  writings  w^ich  are  not  the  immediate  founda 
tion  of  the  suit,  but  only  leading  to  it,  may  be  read  to  prove  mistake 
imposition  or  deceit.  Therefore,  in  assumpsit  to  recover  back  the  pur 
chase  money  of  land,  the  deed  from  the  defendant  to  the  plaintiff  ii 
admissible  to  prove  the  amount  and  acknowledgment  of  payment 
D' Utrecht^.  Melchor,  1  D.  42S. 

99.  Where  an  action  of  assumpsit  can  or  must  be  brought,  and  thi 
amount  which  the  plaintiff  seeks  to  recover  appears  by  a  writing  nndei 
seal,  or  a  judgment,  such  specialty  or  judgment  may  be  given  in  evidence 
for  the  plaintiff.     Mehaffy  v.  Share,  2  P.  R.  361. 

100.  Proof  of  payment  in  money  is  not  absolutely  indispensable  tc 
sustain  a  count  for  money  expended  to  the  defendant's  use,  though  it  is 
true  that  the  only  exception  recognised  in  the  books,  is  the  case  of  pay 
ment  in  negotiable  paper.     Craig  v.  Craig,  5  R.  91.     Gibson,  C.  J. 

101.  In  assumpsit  against  Executors  the  narr,  stated  that  the  testa* 
tor  covenanted  that  if  he  died  first  the  plaintiff  should  have  a  certair 
portion  of  his  estate,  that  such  portion  came  to  defendant's  hands  after  hii 
death,  and  that  they  promised,  as  executors,  to  deliver  it  to  the|)laintiff 
tield^xYi^i  sealed  articles  of  agreement  between  the  plaintiff  and  testator 
by  which  the  latter  entered  into  the  covenants  stated  in  the  narr,  wew 
not  evidence.    Landis  v.  Urie^  10  S.  &  R.  316. 

102.  In  assumpsit  for  money  had  and  received,  and  money  paid,  Wi 
out,  &c.  evidence  is  not  admissible  that  a  horse  was  received  by  the 
defendant  in  exchange  for  a  patent  right.  Doebler  v.  Fisher,  14  S.&R 
179. 

103.  In  an  action  for  goods  sold  and  delivered,  evidence  that  tb( 
goods  were  not  the  property  of  the  plaintiff,  but  belonged  to  a  third  per 
son,  is  inadmissible.     Wright  v.  Sharp,  1  Br.  344.' 

104.  In  special  actions  on  the  case,  on  contracts  to  deliver  grain  oi 
other  articles,  the  measure  of  damages  is  the  difference  between  the  price 
contracted  for,  and  the  price  at  the  time  of  delivery.  But  there  may  be 
exceptions  to  this  rule.  Marshal  v.  Campbell,  1  Y.  36.  Lewis  ^  at 
V.  Carraden,  1  Y.  37. 
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i  Wbo  ira  Ibble  to  a  for^gn  attichmen't; 
ud  wlieo  a  domeUic  attachment  miiat 
beponned. 

Bl  Fonign  attaehment,  (a)  in  what  oonrta  a 
ftnigii  attaehment  will  lia:  (6)  fiH*  what 
ktmak  a  fimign  attachment  will  lie: 
(()  what  dexription  of  propertj  ia  liaUe 
to  1  fanifn  attaehment:  {d)  how  fiur  an 
Magnawnt  of  a  fond  will  prevail  againat 
•  fmign  attachment:  (e)  of  the  gar^ 


niihee  how  fiur  he  may  retain  againat 
the  plaintiff  in  the  attachment;  of  hia 
liability  to  the  defendant  and  othera,  and 
of  the  eflect  of  the  attachment  on  hia 
eatate:  (/)  prooeedinga  where  the  plain- 
tiff laya  the  attachment  on  property  in 
hia  own  handar  {g)  pleadinga  and  prao* 
tioe  in  foreign  attachment:  (A)  effect  of 
a  judgment,  and  liability  of  the  plaintiff 
C.  Domeatie  attachment. 


L  Who  an  liable  to  a  foreign  attachment;  and  when  a  domestic  attachment 

mtiit  be  pur$tied. 

1.  If  any  general  rule  ware  made  as  to  what  will  render  a  person  an 

Mditen/,  within  the  attachment  law,  it  would  be  reasonable  that  his 

iMideoce  should  be  so  lonji?  as  to  give  him  the  rights  of  citizenship,  to 

wit,  for  twelve  months.     Taylor  v.  Knox^  1  D.  158. 

i  Where  one  had  hired  a  dwelling-house  and  store,  in  Philadelphia, 

ttd  professed  an  intention  to  remain,  but  after  a  residence  of  eight  or 

nioiBonths  sailed  to  England,  leaving  his«co-partner  in  possession  of 

lb  boae,  with  about  the  same  establishment  of  servants,  &c.  the  courc 

nloKd  to  dissolve  a  foreign  attachment,  issued  against  his  effects.  Ibid. 

5.  Ooe  who  comes  hither  occasionally ^  as  a  captain  of  a  ship,  in  the 

Mm  of  trade,  cannot  be  considered  an  ^  inhabitants^*  so  as  to  subject 

\m  property  to  a  domestic  attachment,  under  the  act  of  1723.    Nor  does 

I  perron  going  from  his  settled  habitation  hereon  occasional  business  to 

toy  other  place,  cease  to  be  an  inhabitant.    Lazarus  Barnet^s  case, 

I D.  153.  ■ 

i.  Btit  one  who  comes  to  reside  here,  introduces  his  family,  takes  a 
KNue, engages  in  trade,  contracts  debts,  and,  after  some  time,  runs  away, 
rith  a  design  to  defraud  his  creditors,  is  the  proper  object  of  a  domestic 
ittachment.    Ibid. 

5.  A  person  who  had  taken  a  house  in  the  city  of  Philadelphia,  fol- 
9ving  the  business  of  a  merchant  or  storekeeper,  and  who,  after  re- 

iDing  in  it  for  eighteen  months,  had  absconded,  was  held  not  to  be  the 
of  a  foreign  attachment.     Id.  152. 

6.  Where  one  lived  and  traded  in  Philadelphia  for  some  years,  and 
ken  ailed  as  supercargo  to  the  West  Indies,  carrying  with  him  four- 
ifihsof  his  property,  after  making  an  assignment  of  the  residue,  for  the 
leoefit  of  his  creditors,  and  there  engaged  in  trade,  and  was  wholly  silent 
B  his  letters  abouthis  return  for  nine  months,  although  he  expressed  an 
iteotion,  when  he  sailed,  of  returning  in  twelve  or  eighteen  months,  it 
ru  held  that  liis  property  was  subject  to  a  foreign  attachment.  Nailor 
.French,  A  Y.2A\. 

7.  An  unmarried  man,  who  took  lodgings  in  Philadelphia,  rented  a 
tore  and  traded  there,  declaring  his  intentions  of  taking  up  a  permanent 
iadence,  but  who  afterwards  absconded,  was  held  to  be  an  inhabitant^ 
Oder  the  attachment  laws,  although  he  had  not  resided  twelve  months 
I  Ibe  city.    Kennedy  v.  Baillie,  3  Y*  55. 
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8.  Where  it  appears  that  the  defendant,  who  was  an  inhabitant  * 
New  Jersey,  had  been  in  Philadelphia  twice  on  the  day  on  which  tl 
writ  was  issued,  the  court  refused  to  dissolve  the  attachment,  it  not  a) 
pearing  that  he  was  in  the  county  at  the  time  of  the  issuing  of  the  wri 
Kingy.  Cooper ^  2  M.  176. 

9.  Where  the  defendant  suddenly  left  his  residence  in  this  state,  alleg 
ing  that  he  intended  to  go  to  Missouri,  and  was  absent  ten  days,  whei 
he  returned,  without  having  gone  farther  than  Pittsburgh,  the  court  se 
aside  the  attachment.     Shipman  v.  Woodbury^  2  M.  6*^. 

10.  Where  it  appeared  that  the  defendant  was  a  foreigner  who  hai 
fled  from  his  own  country  to  avoid  his  creditors  there,  and  that  he  hai 
taken  a  house  in  Philadelphia,  for  six  months,  for  the  purpose  of  a  tern 
porary  concealment,  and  not  with  a  view  to  a  permanent  resideoc 
there,  and  had  not  contracted  any  debts  in  Philadelphia:  it  was  hel 
that  a  domestic  attachment  could  not  be  sustained  at  the  suit  of  hi 
foreign  creditor.     Thurneyssen  v.  Vouthier^  1  M.  422. 

11.  While  a  man  remains  in  the  state,  though  avowing  an  intentio 
to  withdraw  from  it,  he  must  be  considered  an  inhabitant^  and  then 
fore  not  an  object  of  vl  foreign  attachment.  Lylt  ▼•  Foreman^  1 1 
480. 

12.  And  if  the  debtor  be  actually  dwelling  in  the  county  where  th 
writ  issues,  although  he  may  not  be  an  inhabitant^  so  as  to  become  a 
object  of  a  domestic  attachment,  his  effects  are  not  liable  to  a  foreig 
attachment.    Bainbridge  v.  •Sldtrson^  2  Br.  51. 

13.  But  the  having  once  been  an  inhabitant  will  not  protect  a  an 
forever  from  ^,  foreign  attachment^  where  he  has  notoriously  eoiigfiti 
from  the  state  and  settled  elsewhere.    Lyle  v.  Foremanj  1  D.  480. 

14.  A  foreign  attachment  will  lie  against  a  person  who  has  neT( 
been  within  the  state  of  Pennsylvania.  Redwood  v.  Consequa,  Dii 
Ct.  2  Br.  62. 

15.  The  effects  of  an  American  consul,  residing  abroad,  and  who  yn 
engaged  in  partnership  with  another  defendant,  were  held  not  to  be  pn 
tected  from  a  foreign  attachment.  Caldtvelly.  Barclay  4*  a/.,  1  D.  SO 
in  note. 

16.  A  foreign  attachment  will  not  lie  against  executors.  AfC&mh 
Dunchy  2  D.  73.    Pringle  v.  Black's  Ex^rSj  2  D.  97. 

17.  A  foreign  attachment  may  be  laid  upon  the  property  of  h,ford% 
corporation,  when  such  property  is  found  in  this  state.  Bushel  v.  Cm 
Ins.  Co,f  15  S.  &  R.  173.  [Duncan,  J.  dissenting.] 

18.  By  the  words  "foreign  corporation,*'  in  the  act  of  1836,  relating 
foreign  attachments,  is  meant  a  corporation  chartered  by  another  slal 
Harley  v.  Charleston  Steam  Packet  Co.<,  2  M.  249. 

19.  An  action  may  be  commenced  against  one  who  has  been  di 
charged  under  the  insolvent  law,  at  the  suit  of  one  who  was  a  creditt 
at  the  time  of  the  discharge,  by  foreign  attachment,  which  may  be  hi 
upon  his  properly  since  acquired.  Brolaskey  v.  Landers^  2  M.  371. 

20.  //  seems  that  in  the  case  of  an  attachment  laid  in  a  foreign  coon 
try,  the  proceedings  will  not  be  considered  void  here  merely  bectoi 
they  were  laid  on  the  property  of  a  deceased  person,  if  the  law  of  A 
country  where  the  attachment  was  laid  permus  it.  Bank  of  tM 
•America  v.  JUfCall,  4  Binn.  372. 
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21  Bat  whether  a  citizen  of  Pennsylvania  can  frustrate  the  testamen- 
tary law  of  the  state,  by  attaching,  in  a  foreign  country,  the  effects  of 
another  citizen  of  the  same  state,  who  is  dead,  waa  doubted  by  C.  J. 
TuoHMAv,  in  the  above  case.  The  objection,  however,  to  proceedings 
in  a  foreign  attacfiment  on  this  ground,  can  only  be  taken  by  some  per- 
Boo  contending  for  the  creditors  generally  of  the  deceased.    Ibid. 

&.  Id  the  case  of  a  foreign  corporation,  the  attachment  can  be  dis- 
aolfed  only  upon  the  defendants  giving  bail  for  the  payment  of  the 
debt,  interest  and  costs.  Bushel  v.  Com.  Ins.  Co.^  15  S.  &  R.  173. 

B.  Ihrtign  attachment. 

(a)  In  what  courts  foreign  attachment  will  lie. 

tl  K  foreign  attachment  will  not  lie,  in  the  Circuit  Court,  against 
the  elects  of  an  inhabitant  of  the  United  States.  Hbllings worth  v. 
^dam,  C.  C.  2  D.  396. 

M.  Seeus  where  the  defendant  is  an  inhabitant  of  bl  foreign  country. 
Hther  V.  Consequa,  2  W.  C.  C.  R.  383.  S.  C.  Serg.  on  Attachments,  42. 
%  Br.  Appz.  28. 

(b)  JFbr  wtuU  demands  a  foreign  attachment  unO  lie. 

25.  A  foreign  attachment  will  not  lie  for  demands  which  arise  ex  de- 
XetOfOt  where  special  bail  would  not  regularly  be  required.  Fisher  v. 
Consejua^  2  W.  C.  C.  R.  382.  8.  C.  Serg.  on  Attachments,  44,  51.  2 
Br.  Appz.  28,  S.  P.  Redv>ood  v.  ConsequGj  Dist.  Ct.  Philad.  2  Br.  ^2. 
Jm^Y.  Oogett,  5  S.  &  R.  450.  Piseataqua  Bank  v.  Turnley^X  M.  312. 

26.  Bat  it  may  be  maintained  on  a  demand  for  unliquidated  damages, 
arising  ex  contractu.    Ibid. 

27.  Bat  where  the  cause  of  action  appeared  from  the  affidavit  of  the 
plaintiff  to  be  the  non-performance  by  the  defendant  of  the  stipulations 
in  a  charter  party  made  with  the  plaintiff,  the  owner  of  the  ship,  the  de- 
ftodant  having  refused  and  renounced  the  employment  of  the  ship  on 
the  voyage  described  in  the  contract;  by  which  damages  to  a  large 
ansoant  were  sustained,  it  was  held  that  this  was  a  case  of  damages  not 
nioeptible  of  liquidation  so  as  to  sustain  a  foreign  attachment.  Clark 
T.  Wilson,  3  W.  C.  C.  R.  560. 

28.  Where  it  appeared  from  the  affidavit  that  the  covenants,  for  the 
breach  of  which  the  action  was  brought)  were  made  with  a  person  styling 
himself  the  agent  of  the  plaintiff,  who  executed  the  instrument  in  his 
own  name,  without  reference  to  the  plaintiff,  the  attachment  was  dis- 
nlred  because  the  action  could  not  be  supported  in  the  name  of  the 
plaintiff.    Ibid 

29.  And  it  was  held,  that  a  foreign  attachment  could  not  be  sustained  in 
inaction  on  the  case  brought  against  a  person  who  had  stolen  certain 
htnk  notes  belonging  to  the  plaintiff;  the  foundation  of  the  claim  being 
io  matter  arising  ex  delicto.    1  M.  312. 

30i  It  is  no  objection  to  an  attachnrient  that  the  plaintiff  had  sued  out 
ttittaehment  in  another  state  for  the  same  cause  of  action,  unless,  per- 
hape,  the  defendant  had  given  bail  on  the  first  attachment.  Clark  v. 
'''wn,  m  sapra. 

31.  Bot  a  foreign  attachment  was  set  aside  where  a  judgment  had 
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been  obtained,  for  the  same  demand,  in  a  sister  state,  and  an  execuiioi 
levied  in  pursuance  thereof.    Downing  v.  Philips^  4  Y.  275. 

32.  There  is  no  doubt  that  a  foreign  attachment  may  issue  in  Penn- 
sylvania, at  the  suit  of  a  non-resident.  Mulliken  v.  Aughenbaugh,  1 
P.  R.  126.    Gibson, C.J. 

(c)  What  description  of  property  ia  liable  to  a  foreign  attachment. 

33.  A  bond  from  the  garnishee,  in  a  foreign  attachment  to  the  debtor 
of  the  plaintiff,  may  be  attached,  although  not  due,  and  execution  may 
i8sue  for  the  amount  when  it  falls  due.  Walker  v.  Cribbs,  2  D.  211, 1 
Y.  255. 

34.  So  a  debt  in  suit  may  be  attached.  M^Carty  v.  Emleny2  D.  877« 
S.  C.  2  Y.  190. 

35.  Whether  a  legacy  be  the  subject  of  a  foreign  attachment  in  Penn- 
sylvania, dubitatuvy  in  Ross  v.  ATKinlj/j  2  R.  227.  Robinson  v. 
Woelpper,  1  Wh.  179. 

36.  In  a  later  case  it  was  decided  that  a  legacy  was  not  subject  to  a 
foreign  attachment  in  the  hands  of  executors  for  the  debt  of  the  legatee. 
Shewell  V.  Keeny  2  Wh.  322;  affirming  the  judgments  in  S.  C.  I 
M.  186. 

37.  Where  one  bequeathed  the  interest  of  a  certain  sum  to  his  wife 
during  her  life;  and  his  widow  afterwards  married  again;  it  was  heU^ 
that  the  interest  so  accruing  was  not  liable  to  a  foreign  attachment,  attilB 
suit  of  a  creditor  of  the  second  husband.  Robinson  v.  Woelppetf  1 
Wh.  179. 

38.  Money  paid  into  the  hands  of  the  prothonotary,  in  satisfaction 
of  a  judgment,  is  not  the  subject  o(dL  foreign  attachment^  at  the  suit  of 
the  former  defendant.     Ross  v.  Clark,  1  D.  354. 

39.  A  foreign  attachment  may  be  laid  in  Pennsylvania  on  the  lands 
of  the  defendant.     Graighle  v.  Notnagel  fy  aLj  P.  C.  C.  249. 

40.  And  the  proceedings  in  such  case  before  the  act  of  1836  were  by 
judgment  by  default  against  the  defendant,  and  an  execution  against  the 
land  attached,  without  any  previous  scire  facias.    Ibid. 

41.  Property  of  a  sister  state,  which  had  been  brought  into  Pennsyl- 
vania, for  the  public  use  of  the  former,  was  h^ld  not  to  be  liable  to  a 
forefgn  attachment,  at  the  suit  of  an  individual.  Nathans  v.  The  Com, 
of  Virginia^  1  D.  77,  in  note. 

42.  Partnership  effects  are  liable  to  be  attached  by  process  of  foreign 
attachment,  in  a  suit  brought  against  one  of  the  partners  to  recover  a 
privajte  debt  due  by  him.  MCarty  v.  Emlen,  2  D.  277.  2  Y.  190, 
(Yeates,  J.,  dissenting.)    Morgan  v,  fFafmough,  5  Wh.  125. 

43.  On  such  process  the  sheriff  must  seize  all  the  goods,  and  take  them 
into  his  possession,  if  they  are  susceptible  of  seizure  or  manual  occupa- 
tion.    Morgan  v.  Watmouth^  ut  supra. 

44.  A  debt  due  to  one  of  several  co-partners,  may  be  attached  in  the 
hands  of  the  garnishee  to  answer  a  debt  of  the  company.  Caignett  r. 
Gilbaud  fy  al,  2  Y.  35. 

45.  In  a  proceeding  by  summons  against  one  resident  partner,  and 
foreign  attachment  against  a  non-resident  partner,  under  the  72d  and 
following  sections  of  the  act  of  1836,  the  partnership  property  cannot  be 
taken  under  the  attachment;  the  separate  property  alone  of  the  bon- 
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Kfldeol  partner  is  liable  to  the  attacbmenL     White  and  Schnebly^s 
&w,10W.  217. 

(d)  Ehw  far  an  assignment  of  a  fUnd  wiU  prevail  against  a  foreign 

attachment, 

46.  The  plaintiff  in  a  foreign  attachment  stands  on  no  better  footing 
tluD  bis  debtor,  as  respects  the  property  attached.  V,  States  v.  Vaughan^ 
3  BiDD.  394. 

47.  Therefore  a  chose  in  action  which  has  been  equitably  assigned  is 
not  subject  to  the  operation  of  a  foreign  attachment,  as  the  property  of 
the  assignor.  U.  States  v.  Vaughan^  3  Binn.  394.  Caldwell  v.  Vance 
^•ci,  cited  3  Binn.  400.     Corser  r.  Craig,  1  W.  C.  C.  R.  424. 

48.  Thus  stock  of  the  old  Bank  of  the  United  States,  which  had  been 
sold,  iona  ^/fe,  and  the  certificate  delivered  to  the  purchaser,  with  a 
power  ofattomey  to  transfer  it  at  the  bank,  was  held  not  liable  to  an 
attichment  as  the  property  of  the  vendor,  although,  at  the  time  of  the 
attadiment  it  remained  in  the  name  of  the  vendor,  on  the  books  of  the 
bank.  •  U,  States  v.  Vaughan,  3  Binn.  394. 

49.  The  assignment  of  a  debt  due  by  a  third  person,  is  a  good  equit- 
able transfer  of  such  debt,  as  against  a  subsequent  attaching  creditor, 
Dotwithstanding  no  notice  of  such  assignment  was  given  to  the  debtor, 
QDt9 after  the  attachment.    Stevens  v.  Stevens,  1  Ash.  190. 

50.  itf  being  indebted  to  B,  a  bill  of  exchange  was  drawn  in  favour  of 
i'npoD.J,and  endorsed  by  B  (o  C,to  whom  he  was  indebted.  .^  having 
la/bsed  acceptance,  an  action  was  brought  against  him  by  C  in  the  name 
of  A  Afterwards  a  foreign  attachment  was  brought  by  jD,  a  general 
creditor  of  B^  in  which  •^  was  summoned  as  garnishee,  and  judgment 
obtained.  iHeld,  that  the  bill  of  exchange  amounted  to  an  appropriation 
of  the  debt  due  by  A  to  B,  and  that  C  was  entitled  to  recover  in  pre- 
ference to  the  plaintiff  in  the  attachment.  Corser  v.  Craig,  1  W.  C.  C. 
8.4^4. 

51.  A,  living  in  Charleston,  remitted  a  bill  of  exchange  to  B,  in  Phi- 
ladelphia, and  at  a  subsequent  day  directed  the  proceeds  to  be  applied 
to  the  payment  of  certain  specified  creditors,  in  certaiti  proportions.  C, 
ooe  of  the  creditors,  attached  the  whole  fund  in  the  hands  of  B,  and  of 
the  drawee  of  the  bill.  Ruled,  that  from  the  time  (rf  receiving  ^'s  letter, 
directing  specific  payments,  B  became  a  trustee  for  those  creditors,  and 
that  the  creditors  thereupon  acquired  such  interest  in  the  trust  fund  as 
cotild  not  be  divested  or  affected  by  the  plaintiff's  attacfiment.  Sharp- 
fcwv.  mish  4-  a/.,  4  D.  279. 

52.  And  a  creditor  who  lays  an  attachment  on  the  property  of  his 
debtor,  after  notice  from  a  third  person  that  he  has  an  interest  in  the 
fond,  is  bound  to  refund  to  such  third  person  his  proportion  of  the 
tooney  recovered  under  the  attachment,  notwithstanding  the  whole  has 
been  decreed  to  him  by  the  judgment  of  a  court  of  competent  jurisdic- 
tioD.    Bank  ofN.  America  v.  M*Call,  3  Binn.  338. 

53.  Whether  after  a  general  assignment  made  in  Pennsylvania  for  the 
Wfit  of  creditors  generally,  a  particular  creditor  residing  in  Perinsyl- 
Viua  can  lawfully  lay  an  attachment  on  the  goods  of  the  debtor  in 
•WHh^  state,  dubitatvr  in  Moore  v.  S^ackman,  12  S.  &  R.  291. 

5i  Such  attachment  may  lawfully  be  laid  by  an  inhabitant  of  Penn- 
lyWania  on  behalf  of  a  British  creditor  of  the  assignor.    Ibid. 
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55.  Notwithstanding  an  assignment  by  commissioners  of  bankrapl 
in  England^  an  American  creditor  may  attach  the  effects  of  the  binlfr 
rupt  here.    Milne  v.  Morttouy  6  Binn.  353. 

56.  Where  a  resident  of  Maryland  had  made  application  for  the 
benefit  of  a  law  of  that  state,  relating  to  insolvent 'debtors,  whereupon 
a  provisional  trustee  was  appointed,  who  by  the  law  of  Maryland,  wu 
to  take  possession  of  all  the  estate  and  efiects  of  the  debtor,  it  was  Aefil^ 
that  a  debt  due  by  an  inhabitant  of  Pennsylvania  to  such  insolvent,  V0 
not  liable  to  an  attachment  at  the  suit  of  a  citizen  of  Maryland^  ifined 
after  the  appointment  of  such  provisional  trustee.  Mulliken  v.  Jlughinh 
bavgh,  1.  P.  R.,  117. 

57.  The  same  rule  would  have  been  applied  to  the  attachment  byai 
inhabitant  of  Pennsylvania.  Louny  v.  Hall,  2W.SlS.  131.  6iBSoir,C.J. 

58.  Money  due  on  a  promissory  nqte,  drawn  in  this  state  bat  nego- 
tiated in  another  st^te,  cannot  be  attached  before  it  is  payable,  so  as  ti 
defeat  the  endorsee  or  holder  without  notice.  Ludlow  v.  Bingkim^ 
4  D.  47. 

I 

(e)  Cf  the  garnishee;  haw  far  he  may  retain  against  the  plaint^  m  (k 
attachment;  of  his  liability  to  the  dgendant  and  others;  and  the  effed^ 
the  attachment  upon  his  estate. 

59.  A  foreign  consul  is  not  privileged  from  liability  in  a  state  cooil 
as  a  garnishee  on  a  foreign  attachment.    Kedderlin  v.  Meyer j2  M.S4i 

60.  Where  there  were  several  attachments  and  an  order  of  sale  bad 
been  made,  the  proceeds  of  which  were  not  more  than  sufficient  to  vM 
the  amount  of  the  first  attachment,  the  court  refused  to  allow  the  ga^ 
nishee  to  retain  out  of  the  proceeds  his  costs  and  expenses,  in  refereoot 
to  the  succeeding  attachments.    Jones  v.  Hill,  2  M.  75.        j 

61.  Although  a  garnishee  may  be  liable,  as  endorser,  for  the  defendanl 
in  the  attachment,  yet  unless  he  is  actually  a  creditor  at  the  time  of  th 
attachment,  the  funds  of  the  original  debtor  are  bound,  and  the  effect  d 
the  attachment  cannot  be  diminished  by  subsequent  credits,  to  which  the 
garnishee  may  become  entitled.  Taylor  v.  Gardner^  2  W,  C.  C.  E 
488.     S.  C.  cited  Sergeant  on  Attachments,  103. 

62.  Thus,  if  after  a  foreign  attachment  laid,  the  garnishee,  as  endoM 
of  a  bill,  accepted  by  the  debtor  and  protested  before  the  attachmeol 
laid,  pays  the  bill,  he  cannot  retain  against  the  plaintiff  to  theamouotic 
paid.     Ibid. 

63.  Where  a  legacy  was  attached  in  the  hands  of  an  executor,  fori 
debt  of  the  legatee;  it  was  heldy  to  be  good  defence  to  a  scire  fadtk 
against  the  executor,  that  the  testator  was  surety  for  the  legatee,  anc 
that  suit  had  been  bf^ought  against  him  as  executor;  and  in  such  casi 
the  court  should  direct  a  conditional  verdict,  and  stay  execution,  aoti 
the  executor  is  rendered  safe.    Ross  v.  M Kinney y  2  R.  227. 

64.  If  the  garnishee  pay  over  to  the  plaintiff  the  debt  attached,  witb 
out  being  compelled  to  do  so  by  due  course  of  law,  and  without  reqaif 
ing  the  security  directed  to  be  given  by  the  act  of  Assembly,  he  will  no 
be  discharged  from  the  original  debt.    Myers  v.  Urich^  1  Binn.  2S. 

65.  A  garnishee  is  not  liable  for  interest  during  the  period  in  whid 
the  attachment  is  pending,  unless  there  has  been  fraud  or  collusioo,  c 
any  unreasonable  delay,  occasioned  by  the  conduct  of  the  garnished 
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fy  al.  V.  Consequa,  I  P.  C.  C.  321. 

garnishee  is  liable  to  (he  plaintilF  on  the  atlachment  for  moner 
i  10  the  defendani,  recaired  hy  him  after  [he  issuing  of  the  writ 
iment,  although  he  swear  that  he  received  ihe  money  upon  a 
rust,  to  deliver  it  ihco  the  hands  of  the  defendant,  and  that  he  did 
!T  it.     Silverwood  v.  Bellar,  8  W.  420. 

he  garnishee  is  bonnd  by  Ihe  act  of  Congress  of  2d  March,  1 799, 
jr,  in  Ihe  first  instance,  all  debts  due  to  the  United  Stales,  on  - 
MUse  bonds,  where  the  debtor  is  insokent  Willing  fy  al.  v. 
,8S.  &.R.8S1. 

foreign  attachment  gires  the  attaching  creditor  a  lien  on  a  debt 
he  garnishee  to  Ihe  defendant,  so  far  as  lo  restrain  the  garnishee 
ying  it  over  to  his  creditor,  but  no  farther.  It  creates  no  lien 
wl  or  personal  estate  of  the  garnishee.    Parker  v,  Farr,  Z  Br. 

herefore,  where  the  garnishee  dies  intestate,  and  without  leav- 
»  lo  pay  all  his  debts,  the  plaintiff  in  a  foreign  attachment  has 
fence  over  other  creditors,  if  the  subject  of  the  attachment  is  a 

hy  the  garnishee  to  the  defendant  in  the  attachment.    Id.  331. 
'itere.  How  the  law  is  when  the  jury  fiAd  specific  articles  in  the 
r  the  garnishee.     Ibid. 

foreign  attachment  may  be  pleaded  in  bar,  although  the  gar- 
is  not  paid  (he  money,  and  the  attachment  has  been  discontinued; 
mrpose  of  showing  that  the  defendant  oug;ht  not  to  be  charged 
erest  during  the  pendency  of  the  atuchment.     Updegraff  v. 

11  S.  &  R.  188. 
/here  an  atlachment  is  pleaded  by  a  gamishee  In  a  suit  depend- 
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same  thing  that  an  execution  has  been  executed  by  seizure  and  kfj 
on  his  property.  Lowry  v.  Lumbermen's  Bank,  2  W.  &  S.  S14. 
R00SR89  J. 

79.  And  in  another  case  where  a  judgment  had  been  rendered,  and 
an  execution  issued  and  a  return  of  nulla  bona,  and  an  injunction  had 
been  issued  by  the  chancellor  restraining  the  garnishee  from  paying  to  the 
defendant  in  the  attachment  any  money  he  might  be  inde^bted  to  him,  it 
was  held  that  he  cou)d  not  plead  this  attachment  in  bar,  but  that  it  must 
be  pleaded  in  abatement.    Louyry  v.  Lumbermen's  Bank,  2  W.  &  S.  210. 

SO.  Where  a  foreign  attachment  had  been  laid  in  New  York,  upon 
which  a  debt  due  by  *^  who  resided  in  New  York  to  B  who  resided  in 
Pennsylvania,  was  attached,  but  no  judgment  had  been  rendered  or  exe- 
cution executed,  it  was  held  in  an  action  by  B  against  A,  that  the  pen- 
dency of  the  attachment  must  ba  pleaded  in  abatement,  and  could  not 
be  pleaded  in  bar  or  given  in  evidence  under  the  general  issue,  although 
the.  amount  due  to  the  attaching  creditor  was  less  than  the  amount  of 
the  debt  due  by  ^  to  B;  the  whole  debt  having  been  attached.  Irvint 
V.  Lumbermen's  Bank,  2  W.  &  S.  190. 

81.  It  seems  to  be  well  settled,  that  whatever  strictness  Was  once  ne- 
•  cessary,  and  perhaps  is  in  some  forms  of  action  against  the  garnisliee, 

yet  when  assumpsit  is  brought  against  him  by  the  defendant  in  tba 
attachment,  or  any  claiming  under  him,  the  garnishee  may  plead  ntm 
assumpsit,  and  give  the  attachment  in  evidence:  and  here  in  debt  on 
bond,  the  defendant  may  plead  payment  with  leave,  &c,  and  give  the 
attachment  in  evidence.     Coates  v.  Roberts,  A  R.  106.   Huston,  J. 

82.  The  recovery  of  a  debt  in  a  scire  facias  against  the  garnished, 
upon  a  judgment  in  a  foreign  attachment,  is  a  bar  to  a  recovery  of  the 
same  debt  from  the  garnishee,  by  a  person  claiming  the  same  fund  bj 
assignment  from  the  defendant  in  the  attachment,  if  such  person  had 
notice,  and  took  defence  on  the  trial  of  the  scire  facias;  provided,  sucti 
recovery  was  not  the  result  of  misrepresentation,  fraud  or  neglect,  on  th€ 
part  of  the  garnishee,  or  of  collusion  between  hjm  and  the  plaintiff,  in  the 
attachment.     Coates  v.  Roberts,  4  R.  100. 

(f )  Proceedings  where  the  plaintiff  lays  the  attachment  on  property  in  IvU 

own  hands. 

83.  A  foreign  attachment  may  be  laid  on  property  in  the  hands  of  the 
plaintiff  \Xk  the  attachment.   Graighle  v.  Notnagel  fy  al.,  1  P.  C.  C.  845. 

84.  Where  the  attachment  is  laid  by  the  creditor  on  property  in  bis 
own  hands,  there  is  no  necessity  for  a  summons,  scire  fadas^  interroga- 
tories, or  any  other  coercive  process  against  himself.    Id.  245,  248. 

35.  It  seems  that  in  such  case  of  an  attachment  on  property  in  the 
hands  of  the  plaintiff,  if  the  officer  returns  that  he  has  attached  the  de- 
fendant by  certain  property,  the  plaintiff  may  proceed  to  obtain  jadg- 
ment  against  the  defendant,  and  then  take  out  execution,  to  be  levied  eo 
the  property  attached,  on  his  giving  the  requisite  security.     Ibid. 

86.  If  the  plaintiff,  in  such  case,  instead  of  having  property  in  his  o«ii 
bands  belonging  to  the  defendant,  is  indebted  to  him,  it  seems  there  ii 
no  necessity  for  further  proceedings  after  the  judgment,  since  the  mooef 
is  already  in  his  own  hands,  and  the  judgment  has  ascertained  the 
amount.    Ibid. 
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87.  ^uere.  Whether  it  is  necessary,  under  the  attachment  law  of 
FeoDsyivania,  that  a  plaintiff,  who  has  attached  money  or  a  debt  due  by 
himself,  should  enter  a  judgment,  that  he  <«have  execution  of  the  sum 
tttached,  and  retain  the  same,  in  his  own  hands,  in  satisfaction  of  his 
debt,  OD  giving  security,^'  &c.    Id.  245,  248,  253. 

(g)  Pleadings  and  practice  in  foreign  attachment. 

88.  Where  one  tract  of  land  is  attached,  and  so  entered,  the  court 
ernoot,  by  rule,  substitute  a  different  tract.  Stienmeiz  fy  al.  v.  Nixon^ 
3y.285. 

89.  The  court  refused  to  set  aside  a  return  made  by  the  sheriff  in  a 
foreign  attachment;  but  granted  leave  to  amend  it.  Maria  v.  Scher- 
merhom^  3  Wh.  13. 

90.  Where  a  shallop  had  been  attached,  the  court,  on  motion,  ordered 
it  to  be  sold  as  a  perishable  commodity.  Oniel  v.  CheWy  1  D.  379.  .  [It 
aeeoiB  that  the  vessel  was  sold  as  a  chargeable,  not  perishable  commo- 
dity. See  Sergeant  on  Attachments,  p.  19,  in  margin.] 

91.  The  court  may  inquire  into  the  cause  of  action  in  the  same  man- 
ner as  In  edses  of  capias,  and  will  adjudge  that  the  effects  of  the  defeil- 
daot  be  discharged  from  the  attachment,  if  no  sufficient  cause  of  action 
appear.    Vienne  v.  M*Carty,  1  D.  154. 

92.  In  foreign  attachment,  the  law,  as  to  affidavits  of  the  cause  of  ac- 
tion, is  the  same  as  in  England  previous  to  the  12  Geo.  I.  Therefore, 
an  affidavit  sworn  to  before  the  Lord  Mayor  of  London,  was  held  suf- 
ficieot    Taylor  v.  Knox  fy  oi.,  1  D.  158. 

93.  On  a  rule  to  show  cause  why  an  attachment  should  not  be  dis- 
lolred,  the  court  will  not  receive  supplementarv  affidavits.  Eldridge 
T.  Bobinson,  4  S.  &  R.  548. 

94.  The  court  does  not  require  the  same  precision  in  affidavits  of  cause 
of  action  in  foreign  attachments  as.  in  cases  of  capias.  Redwood  v. 
Cmtqua,  2  Br.  78. 

95.  But  an  attachment  was  dissolved  where  the  affidavit  stated  that 
the  defendant,  in  consideration  of  the  plaintiff's  forbearing  to  sue  him 
for  six  months,  promised  to  pay,  without  averring  that  the  plaintiff  did 

f    fcrbear.    Mollei  v.  Fonsera,  4  S.  &  R.  543. 

[      96.  It  is  too  late  to  move  to  quash  an  attachment  after  judgment  has 

I    been  regularly  entered  upon  it.     Whiteside  v.  Oakman,  1  D.  294. 

[  97.  Where  notice  had  been  given  of  an  intended  motion,  subsequently 
to  which  judgment  was  entered,  the  court  held^  that  the  motion  should 
bo  considered  as  made  when  notice  was  given,  and  that  the  plaintiff 
should  show  his  cause  of  action  though  after  the  third  6ourt.  Penman 
V.  Gardiner,  4  Y.  6. 

98.  Special  circumstances  will  induce  the  court  to  grant  a  rule  to  show 
ttuse  ot  action  after  the  first  term.  Miles  ^  al.  v.  M'Farland,  Sup. 
Court,  March,  1806,  cited  Sergeant  on  Attachments,  p.  138. 

99.  In  the  Supreme  Court,  a  motion  for  a  rule  to  show  cause  why  a 
foieign  attachment  brought  to  July  term  should  not  be  dissolved,  is  in 
titne  if  made  at  the  December  term  following.    Kearney  v.  M'Cul- 

K*»  5  Binn.  389. 

100.  Rules  to  show  cause  why  a  foreign  attachment  should  not  be  dis- 
solved are  always  determined  by  the  whole  court,  ai)d  will  not  be  heard 
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unless  the  application  is  made  at  the  first  term.    MilUnbergtr  r.  Lloyd^ 
2  D.  79. 

101.  A  foreign  attachment  will  not  be  dissolved  merely  beeanse  there 
bad  been  a  delay  bf  fourteen  years  in  executing  the  writ  of  inquiry,  if 
the  delay  is  accounted  for.    Cookson  4*  a/,  v.  Tumtr^  2  Binn.  453. 

102.  The  decision  of  the  Common  Pleas  in  dissolving  a  foreign  at- 
tachment and  sustaining  a  domestic  attachment,  cannot  be  reviewed  by 
t^e  Supreme  Court  on  error,  although  the  facts  are  stated  by  consent  on 
the  record,    ^non.  cited  by  Yeates,  J.  1  Binn.  226. 

103.  The  act  of  1806,  requiring  a  statement,  does  not  apply  to  the^caM 
of  a  foreign^attachment.  Redwood  v.  Consequa,2  Br.  78.  Pancaker, 
Harris,  10  S.  &  R.  109. 

104.  And  an  action  of  debt  under  this  act  is  improper  in  a  foreigt 
attachment.    Pancake  v.  Harris,  ut  supra. 

105.  An  affidavit  to  hold  a  garnishee  to  bail  stating  that  the  garnishei 
had  in  possession  or  care,  money  and  effects  of  the  defendant  ^ithon 
stating  the  amount  and  value  is  insufficient.  Benkard  v.  Clements,  \ 
M.  284. 

106.  Where  an  attachment,  issued  before  the  act  of  1836,  waslai< 
upon  unseated  land,  it  was  held  that  a  scire  facias  was  nor  necessarj 
and  that  a  sale  upon  an  execution  issued  immediately  upon  the  judgmeo 
was  good.     Gibson  v.  Bobbins,  9  W.  156. 

107.  In  a  foreign  attachment  the  debt  sworn  to  was  less  than  500  dol 
lars,  and  the  /lefendant  gave  bail  in  the  sum  of  500  dollars.  The  verdit 
was  for  494  dollars  and  costs.  In  an  action  on  the  recognisance  the  coui 
below  rendered  judgment  for  the  plaintiff  for  500  dollars,  to  be  release 
upon  payment  of  the  amount  of  the  judgment  in  the  original  actiot 
which  was  held  not  to  be  erroneous.  Fetterman  v.  Hopkins,  5  ^ 
539. 

1Q8.  A  defendant  in  a  foreign  attachment  may  since  the  act  of  1831 
come  in  and  confess  judgment  at  any  time  before  the  third  term,  and  i 
such  case  a  scire  facias  may  issue  against  the  garnishee  before  the  thir 
term.     Welsh  v.  Buckner,  2  M.  '96. 

109.  A  female  is  entitled  to  the  benefit  of  the  64th  section  of  the  a< 
of  1836,  and  may  appear  at  any  time  before  judgment  entered,  thoug 
after  the  return  day  of  the  third  term.    Kidderlin  v.  Meyer,  2  M.  292, 

110.  Under  the  act  of  1S36,  an  appearance  may  be  entered  for  tt 
defendant  in  a  foreign  attachment  at  any  time  before  final  judgment;  t. 
before  the  execution  of  the  writ  of  inquiry.    Manuel  v.  Mississipj 
Rail  Boad  Co,,  2  M.  398. 

111.  It  is  too  late  to  rule  the  plaintiff  to  show  his  cause  of  action  aftc 
the  third  term.     Manuel  v.  Mississippi  Bail  Boad  Co.,  2  M.  398. 

112.  It  is  proper  that  the  practice  of  putting  up  notices  in  the  pro 
thonotary's  and  sheriff's  offices  of  the  execution  of  the  writ  of  inquiry 
should  be  continued.  MClenachan  v.  JSTCarty,  1  D.  378.  Shipp«h 
Pres. 

113.  The  plaintiff  may  execute  a  writ  of  inquiry,  returnable  on  tiK 
second  return  day  of  the  term.    Anon.  2  Y.  436. 

114.  The  defendant  is  not  entitled  to  produce  evidence  before  the  jar] 
on  the  execution  of  the  writ  of  inquiry.  M'Clenachan  v.  M'Carly)  1 
D.  375. 
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115.  Where  a  declaration  in  assumpsit  had  been  filed  in  a  foreign 
tttachment  and  judgment  obtained,  it  was  held  that  a  scire  facias  could 
oot  be  sustained  against  the  garnishee  until  after  the  execution  of  a  writ 
ofinquiry.    Pancake  v.  Harrisj  10  S.  &  R.  109. 

116.  A  rale  for  taking  the  depositions  of  witnesses  may  be  granted 
before  the  return  of  the  scire  faciasj  on  notice  to  the  garnishee.  Jinon. 
7.  Galhraithj  2  D.  78. 

117.  The  act  of  1798  requires  the  court  to  fix  the  day  for  the  appear- 
loceof  the  garnishee,  and  they  will  take  care  that  reasonable  notice  is 
§i?en.    APOraph  v.  Dorfeuilk,  2  Br.  101. 

118.  Se?en  dajrs  are  not  a  reasonable  notice.    Ibid, 

119.  Where  a  rule  was  taken  by  the  plaintiff  <^  to  answer  in  twenty 
days,"  the  court  heldf  that  the  defendant  was^  entitled  to  twenty  days 
Dotice.    Ibid. 

120.  The  court  will  not  order  the  garni$hee«to  answer  interrogatories 
before  the  return  of  the  scire  facias.  Cramond  v.  Trustees  of  the  Bank 
ffUsUtd  States,  4  S.  &  R.  147. 

121.  But  the  interrogatories  may  be  sent  out  and  served  with  the  scire 
ficioi;  and  if  the  garnishee  makes  any  delay  in  answering  them,  after 
the  retnra'of  the  writ  the  court  will  make  such  further  order  as  will 
expedite  the  plaintiff's  recovery.    Ibid. 

123.  Where  a  garnishee  in  foreign  attachment,  in  answer  to  the  plain- 
(tfTsioterrogatories,  alleged  that  he  had  before  the  service  of  the  attach- 
BNQt  accepted  a  draft  drawn  upon  him  by  the  defendant  for  the  pay- 
oxnt  of  money,  and  the  plaintiff  having  on  the  trial  of  the  scire  fadasj 
nad  the  answers  to  the  jury,  it  was  A^/of  that  the  defendant  might  give  in 
eridence  the  draft  and  acceptance  endorsed  without  proof  of  execution. 
Enhxf^t  V.  Sangston,  7  W.  150. 

123.  If,  on  the  trial  of  a  scire  facias  against  a  garnishee  in  a  foreign 
tttachmeDt,  the  plaintiff  read  the  answers  of  the  defendant  to  the  inter- 
rogatories exhibited  to  him  by  the  plaintiff,  he  may,  nevertheless,  con- 
tnulict  them  by  showing  that  the  defendant  swore  differently  on  another 
occasion.    Adlum  v.  Yard^  1  R.  163. 

124.  In  a  scire  facias  against  A  as  garnishee  of  J9,  a  plea  in  abate- 
l&ent  by  Ji,  that  he,  before  and  since  the  attachment,  was  a  co-partner 
in  trade  with  C,  who  is  not  named  in  the  writ,  and  was  as  such,  and  not 
in  his  separate  capacity,  indebted  to  B^  is  bad  on  demurrer.  Brealsford 
kaLv.Meadej  1  Y.  488.  Vanuxem  v.  Lockwoody  Common  Pleas^ 
cited  1  Y.  493. 

125.  On  a  demurrer  to  a  plea  in  abatement  to  a  scire  facias^  the 
Answers  of  the  defendant  to  interrogatories  filed  against  the  garnishee 
cwnol  be  read  in  evidence.     Brealsford  v.  MeadCy  1  Y.  488. 

126.  On  a  plea  oi  nulla  bona  to  a  scire  facias^  with  leave  to  give  the 
■pacial  matters  in  evidence,  where  the  defendant  had  given  written  notice 
^  he  should  insist  on  the  non-payment  or  tender  of  freight  for  the 
goods  attached  as  a  defence,  the  evidence  was  admitted,  although  the^ 
Cii»8e  of  detainer  was  not  specially  pleaded.     Wood  v.  Roachy  I  Y.  177. 

127.  On  the  plea  of  nulla  bona^a,  verdict  finding  effects  in  the  hands 
of  the  defendant  of  a  certain  value,  is  bad.  The  jury  must  find  the 
*P^ficgoodsj  but  they  may  also  find  their  value,  to  save  the  necessity 
of  aspeoal  inquiry.     Crawford  v.  Barry ^  I  Binn.  481. 
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128.  In  a  scire  facias  against  a  garnishee,  after  a  judgment  in  foreign 
attachment,  the  plaintiff  is  entitled  to  recover  the  amount  of  the  jndg- 

^  ment  with  interest,  although  the  first  judgment  includes  interest.  Flanth 
gan  V.  Wetherellj  5  Wh.  280. 

129.  On  the  issue  of  nulla  bona  in  a  scire  facias  against  a  garnishee, 
the  jury  found  for  tlie  plaintiff,  and  assessed  the  damages  at  a  certain 
sum,  being  the  amount  of  a  judgment  in  the  attachment  with  the  inte- 
rest. The  property,  in  the  garnishee's  hands,  was  money.  Heldy  that 
though  the  jury  ought  to  have  found  what  property  was  in  the  hands 
of  the  garnishee,  yet  the  defect  was  merely  in  form,  and  the  Supreme 
Court,  on  error,  would  not  reverse  on  this  account,  but  would  considei 
the  verdict  and  judgment  as  amended  by  the  court  below.    Ibid. 

130.  Where  A  placed  goods  in  the  hands  of  B  for  the  purpose  ol 
defrauding  his  («/i's)  creditors,  and  B  gave  his  notes  to  ^  for  a  certain 
sum,  payable  by  instalments;  and  certain  of  the  creditors  attached  the 
goods  in  the  hands  of  B  as  the  property  of  «/i,  and  recovered;  and 
afterwards  an  attachment  was  issued  at  the  suit  of  another  creditor,  tc 
which  the  sheriff  returned  that  he  had  attached  a  certain  debt  due  bj 
B  to  t^,  payable  by  instalments;  in  a  scire  facias  against  B  as  gaF 
nishee,  it  was  held  not  to  be-  error  to  charge  the  jury  that  if  the  defend- 
ant still  had  property  in  his  hands  which  had  not  been  taken  from  bim 
by  due  course  of  law,  and  which  formed  a  part  of  the  consideration  ol 
the  notes  attached,  the  plaintiff  was  entitled  to  recover,  although  the 
notes  had  in  the  former  recoveries  been  treated  as  nullities.  Moser  v. 
May  berry  J  7  W.  12. 

131.  Where  a  jury,  in  a  scire  facias  against  a  garnishee,  found  gen^ 
rally  for  the  plaintiff,  although  it  was  alleged  that  the  debt  was  not  dae 
at  the  time,  it  was  held^  that  the  court  could  not  enter  judgment  with  a 
stay  of  execution  until  the  debt  became  due.    Ibid. 

132.  Judgment  will  be  given  against  the  garnishee  on  interrogatories, 
only  where  there  is  an  explicit  and  unqualified  admission  by  him  of  the 
possession  of  money  of  the  defendant.  Wetherill  v.  Flanagan^  2  M 
243. 

133.  Where  judgment  had  been  obtained  in  the  Common  Pleas,  and 
a  scire  facias  issued,  which  was  removed  by  certiorari  to  the  Supreme 
Court,  it  was  heldy  that  a  second  scire  facias  issued  properly  out  of  the 
Supreme  Court.     Walker  v.  OibbSy  2  D.  «ll.    1  Y.  255. 

134.  On  a  scire  facias^  the  jury  found  for  the  plaintiff  in  a  certain  sunij 
^^  exclusive  qf  a  bond^'  not  then  due,  it  was  held^  that  the  word  exclu- 
sive  might  be  construed  ^over  and  above,'  to  effectuate  the  intent  of  the 
jury.   ibid. 

135.  If  the  plaintiff  does  not  prove  mojre  in  the  hands  of  the  gar- 
nishee than  the  latter  admits  by  his  plea  to  the  scire  facias^  or  his 
answer  upon  interrogatories,  he  must  pay  the  costs;  but  if  more  is 
proved,  then  the  costs  fall  upon  the  garnishee.  Walker  fy  al.  v.  WaU 
lace  fy  aLj  2  D.  43. 

136.  A  judgment  in  foreign  attachment  cannot  be  rem6ved  by  certiO" 
rari.  •fitter  of  the  scire  facihs  issued  upon  it.  Walker  v.  Oibbs^  1 
¥•211. 

137.  A.  scire  facias  is  not  necessary  to  revive  a  judgment  in  a  foreign 
attachment.     Cookson  fy  al.  v.  Turner^  3  Binn.  416. 
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1S8.  Whether  a « foreign  attachment  abates  by  the  death  of  the  de- 
ieodanti  between  interlocutory  judgment,  and  the  execution  of  a  writ 
of  ioqairy  of  damages,  dubitatur  in  Mulliktn  v.  Jlughenbaughj  1  P. 
R.117. 

139.  A  share  of  bank  stock  attached  cannot  be  transferred  to  the 
pluDtiff  on  k  judgment  in  foreign  attachment.  Oardiner  v.  Bank  of 
ftmujflvania,  4  Y.  977. 

14a  The  death  of  the  defendant  after  final  judgment  does  not  dis- 
iolf9  the  attachmenf.    Fitch  r.  RoaSy  4  S.  &  R.  557. 

141.  It  is  Doi  necessary  that  the  security  given  for  the  restoration  of 
the  goods,  if  the  defendant  should  withfn  a  year  and  day  disprove  the 
debtjdiould  be  given  b^ore  the  issuing  of  the  execution:  it  is  sufficient 
if  h  be  given  b^ore  sale.   .  Ibid. 

142.  Where  the  goods,  in  the  hands  of  a  garnishee,  had  been  sold  by 
Older  of  the  court  as  perishable,  and  the  proceeds  paid  into  court,  and 
the  pfadntiff  afterwards  obtained  judgment  against  the  defendant;  it  was 
AeU^thtt  he  was  not  entitled  to  take  the  proceeds  out  of  court,  on  filing 
a  noognisince  to  restore,  &c,  nntil  after  obtaining  ^  judgment  against' 
the  gvoishee.     Tredway  v.  Stanton^  1  M.  388. 

14S.The  year  and  day  within  which  a  scire  facias  ad  disprobandum 
iMtum  must  be  issued,  runs  from  the  exit  of  the  execution,  and  not 
fmon  the  judgment  against  the  garnisher.  Bujac  v.  Phillips^  2  M.  71. 

144.  Where  the  plaintiff  on  the  scire  facias  is  the  executor  or  ad- 
mioittittor  of  the  original  defendant,  he  is  not  bound  to  give  security 
before  the  issuing  of  the  writ.    Ibid. 

145.  Where  the  defendant  dies  after  final  judgment,  the  plaintiff  must 
give  the  security  to  his  representatives.     Fitch  v.  Ross^  4  S.  &  R.  565. 

146.  The  proceeding  by  the  defendant  to  obtain  restitution  is  by  a 
i^ facias  ad  disprobandum  debitum^  which,  like  entering  bail,  puts 
the  plaintiff  to  the  le^al  proof  of  the  demand,  and  lets  the  defendant 
into  a  full  defence.  M^Clenachanv.  M^Carty^  1  D.  378.  Breal^ord 
».  Utade,  1  Y.  495.    Fitch  Vs  Ross,  4  S.  &  R.  565. 

(h)  Effect  of  ajudgmentf  and  liability  of  the  plaintiff. 

147.  The  judgment  of  the  court  of  another  state  in  an  attachment 
laid  there,  respecting  the  dispDsition  of  the  property  attached,  is  conclu- 
live  in  every  other  state.     Moore  v.  Spackman,  12  S.  &  R.  287. 

148.  Where  the  defendant  in  the  attachment  and  his  assignees  are 
Pitted  to  become  parties  to  the  suit,  and  put  in  their  claim  to  the 
property  attached,  it  ceases  to  be  an  ex  parte  proceeding,  and  they  are 
^^  by  the  judgment  of  the  court  as  to  their  right  to  the  property. 

mi, 

149.  An  action  may  be  maintained  against  the  plaintiff  in  a  foreign 
attachment,  for  attaching  the  property  of  a  debtor  who  is  not  within  the 
pWTieir  of  the  attachment  laws.   Foster  v.  Sweeny ^  14  S.  &  R.  387. 

150.  And  the  entering  special  bail  to  dissolve  the  attachment,  and 
^nfessing  judgment  for  a  smaller  amount  than  that  claimed,  are  not  a 
^▼er  of  the  right  of  action.    Ibid. 

151.  An  action  of  debt  will  not  lie  upon  a  judgment  obtained  ^against 
A  defendant  omforeign  attachment  under  the  act  of  1705.  Dafrach  v. 
^^on,  8  M.  116.    (JoHxSi  J.  dissenting.) 
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C.  Domestic  attachment, 

152.  It  is  not  necessary  that  the  affidavit,  to  ground  a  domestical 
tachmenti  should  aver  the  defendant's  residence.  fFray  v.  Gilnuifi 
1  M.  75. 

153.  Nor  that  it  should  aver,  that  six  days  have  intervened  betweei 
the  time  when  the  defendant  is  stated  to  have  absconded  or  secrete* 
himself  and  the  suing  out  of  the  writ:  such  interval  not  being  necesnr 
by  the  act  of  1807.  Jewel  yr.  Howe,  3  W.  144.  S.  P.  fVray  v.  Gilmcm 
X  M.  75. 

154.  But  an  affidavit,  which  states  the  causes  for  which  the  attad 
ment  issued  in  the  alternative,  e.  ^.  that  the  defendant  ^  absconded  < 
departed  from  the  place  of  his  usual  abode  in,  the  state,  or  secreted  bin 
aelf  with  desi8;n/'  &c.  is  bad,  and  the  writ  will  be  quashed.     Wray 
Oilmorey  1  M.  75.    S.  P.  Jewel  v.  Howe,  3  W.  144.  Semble. 

165.  The  affidavit  on  which  a  domestic  attachment  is  grounded 
not  conclusive,  and  the  attachment  maybe  dissolved  on  proper  pro 
without  previous  notice  to  creditors.    Boyes  fy  al.  v.  Coppinger,  Z  ^ 
577. 

156.  The  sheriff  who  takes  goods  by  virtue  of  a  domestic  attachmei 
does  not  stand  in  the  same  situation  as  the  debtor  or  the  creditors  in  tl 
attachment,  as  respects  goods  that  have  been  pledged  by  the  debtor.  I 
is  liable  to  the  same  extent  of  damages  as  a  stranger.  Lyle  v.  Parkt 
5  Binn.  457. 

157.  A  domestic  attachment  will  be  dissolved  where  the  debt  ap( 
which  it  issued  was  not  due  at  the  time  of  laying  the  attachmer 
Fratt  tr  al.  v.  Myer,  1  Br.  282. 

158«  The  court  will  not  dissolve  a  domestic  attachment  issued  again 
an  insolvent  debtor,  under  the  act  of  1723,  on  the  application  of  the  d 
fendant  afterwards  to  enter  special  bail,  provided  the  attachment  issuei 
on  due  grounds.    Benner  v.  Cotgreave,  4  Y.  231. 

159.  But  in  a  clear  case,  they  will  protect  the  debtor  from  the  roalerc 
lence  or  mistake  of  his  creditors,  provided  application  is  made  in  do 
time.    Ibid, 

160.  On  a  rule  to  show  cause  why  a  domestic  attachment  should  do 
be  dissolved,  the  court  rejected  the  deposition  of  the  plaintiff  taken  qftsi 
the  writ  issued.   Coulon  v.  De  Lisle,  1  Br.  291. 

161.  But  in  another  case,  depositions  of  the  creditors  made  after  th( 
issuing  of  the  writ,  were  admitted.  Gibson  fy  al.  v.  McLaughlin,  1 
Br.  292. 

162.  On  a  rtile  to  show  cause  why  a  domestic  attachment  should  DOi 
be  dissolved,  the  defendant's  counsel  begin  and  conclude.    Ibid. 

163.  Where  there  was  strong  circumstantial  evidence  of  a  fraudaleiv 
intent  in  the  defendant's  departure,  the  court  refused  to  dissolve  tbeat 
tachment,  though  the  defendant  had  declared  that  he  was  going  to  ool 
lect  money,  had  left  his  family  behind,  and  had  returned  home  befon 
the  return  day  of  the  writ.    Ibid. 

'  164.  The  auditors  having  made  a  dividend  before  notice  of  adebtdiH 
to  the  Commonwealth,  which  accrued  previously  to  issuing  the  domeiti' 
attachment,  it  was  held,  that  on  these  facts  the  Commonwealth  was  an 
titled  to  no  preference.    Hollinsworlh  v.  Hamlin,  1  D.  151. 
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165.  Under  the  act  of  1807,  three  trustees  roust  be  appointed,  and 
I     nustqnalify  before  any  can  act,  but  if  they  all  qualify,  the  acts  of  a 

majority  wUl  bind.    M^Cready  v.  OuardtanSy  9  S  &  R.  94. 

166.  The  majority  must  sue  in  the  name  of  all,  and  the  court  will  not 
nffer  the  dissentient  to  interfere  with  the  action.    Ibid. 

167.  And  in  an  action  by  two  the  court  will,  after  verdict,  presume 
that  all  three  were  appointed  and  qualified,  and  that  one  is  since  dead. 
M 

168.  An  action  does  not  lie^  by  a  creditor  against  the  trustees,  until 
they  have  been  called  before  the  court  which  appointed  them  to  settle 
their  aceounts.     WUhelm^.  Riley y  5  S.  &  R.  137. 

169.  The  trustees  in  a  domestic  attachment  are  invested  only  with 
those  rights  which  existed  in  the  person  against  whom  it  issued,  imme- 
diately before  the  writ  issued  'OUt,  unless  he,  before  that  time,  assigned 
orooDreyed  away  his  estate  for  the  purpose  of  defrauding  his  creditors; 
in  which  case  the  trustees  have  power,  under  the  5th  section  of  the  act 
o(  1807,  to  recover  and  dispose  of  whatever  may  have  been  so  conveyed 
away,  in  the  same  manner  as  if  he  had  been  seized  or  possessed  thereof 
at  thie  time  of  suing  out  the  writ  of  attachment.  Jlnkrim  v.  Woodward 
4R.846. 

170.  Id  the  case  of  an  attachment  granted  by  a  justice  of  the  peace, 
the  right  to  the  goods  does  not  vest  in  the  trustees  until  their  appoint- 
loent;  there  is  no  relation  back  to  the  issuing  of  the  attachment,  as  in 
the  case  of  proceedings  in  the  Common  Pleas.    M^Cormick  v.  Miller, 

\     3P.R.«30. 

I  171.  Ji  being  endorser  of  a  note  for  B^  which  was  over  one  hundred 
dollars,  obtained  possession  of  a  check  which  had  been  drawn  in  favour 
i  of  By  and  received  the  money  upon  it  by  endorsing  it  as  the  agent  of 
r  A  On  the  day  in  which  the  check  was  so  received  and  endorsed,  a 
C  domestic  attachment  issued  against  B,  Heldy  that  the  trustees  could  not 
"  maintain  assumpsit  for  money  had  and  received  against  Jl.  Butter  v. 
\    Qohky  1  W.  &  S.  108. 

\  172.  The  act  of  13th  June,  1836,  does  not  repeal  the  acts  of  1752  and 
\  1807,  giving  jurisdiction  to  justices  in  cases  of  domestic  attachment. 
f     iiky  V.  Dekker,  2  M.  183.  ^ 

173.  An  attachment,  issued  by  a  justice,  may  be  executed  by  a  deputy- 
constable.    JU^Cormick  v.  Miller,  3  P.  R.  230. 

174.  An  action  will  not  lie  against  a  constable  by  trustees  under  a 
domestic  attachment,  to  recover  money  received  by  him  on  an  execu- 
tion against  the  absconding  debtor,  on  the  ground  that  the  judgment, 
npoD  which  the  execution  issued,  was  obtained  by  fraud;  if  the  con- 
itable  is  not  shown  to  be  party  to  such  fraud.  M*Cormick  v.  Miller, 
8P.R.830. 

175.  Trustees  in  a  domestic  attachment  issued  by  a  justice  of  the 
peace,  are  entitled  to  a  balanoe  of  money  in  the  sheriff's  hands,  after 
>^ying  an  execution,  under  which  the  debtor's  property  was  sold; 

'  ud  this,  although  the  trustees  have  not  advertised  for  the  creditors  to 
[      comt  in.    Ebert  v.  S^ngler,  3  P.  R.  389. 
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ATTORNEY  AT  LAW. 


A.  Of  the  office  of  an  attorney. 

B.  AdmiMion  of  an  attorney. 

C.  Privileges  and  authority  of  an  attorney. 

D.  Compensation  and  feea  of  an  attorney. 


E.  Liability  and  disabili^  of  an  attomey. 

F.  Warrant  of  attorney. 

G.  Service  of  a  rule  upon  an  attomey. 


A.  Of  the  office  of  an  attomey. 

1.  An  attorney  at  law  holds  his  office  during  good  behaviour,  and  is 
not  professionally  answerable  for  a  scrutiny  into  the  official  conduct  of 
the  judges,  which  would  not  expose  him  to  a  legal  animadversion  at  a 
citizen.     Case  of  Austin  fy  al.y  5  R.  191.     Gibson,  C.  J. 

2.  Where  a  letter  was  written  by  certain  members  of  the  bar  to  the 
president  judge  of  a  Court  of  Common  Pleas,  in  answer  to  a  communi- 
cation from  him,  relative  to  the  want  of  discipline  in  the  court  and 
respect  for  himself;  in  which  letter  the  members  of  the  bar  expressed 
an  opinion,  that  the  public  confidence  seemed  to  be  withdrawn  both 
from  the  coim  and  the  bar,  and  suggested  his  retirement' from  the 
bench:  it  was  held  that  the  sending  and  publication  of  this  letter  were 
not  to  be  deemed  such  a  breach  of  professional  fidelity  on  the  part  of  the 
writers,  as  to  authorise  the  court  to  strike  their  names  from  the  list  of 
attorneys.     Case  of  Austin  and  others,  5  R.  191. 

B.  Admission  of  an  attomey. 

3.  Under  a  rule  of  court  which  authorised  the  admission  of  persons 
who  had  ^'served  a  regular  clerkship  within  this  state  to  some  practimng 
attorney  or  gentleman  of  the  law  of  known  abilities,"  it  was  held  that  a 
clerkship  with  a  judge  of  the  Supreme  Court,  or  with  a  president  of  the 
common  pleas,  was  sufficient.  Commonwealth  v.  Judges  of  Cumber* 
land,  1  S.  &  R.  187. 

4.  So,  where  the  rule  required  a  clerkship  with  ^<a  practising  attomey 
or  gentleman  of  known  abilities."  Ibid. 

C.  Privileges  and  authority  of  an  attomey  at  law. 

5.  An  attorney  at  law  is  privileged  from  serving  as  an  overseer  of  the 
poor,  and,  it  seems,  as  supervisor  of  the  roads,  constable,  and  in  similar 
offices,  but  not  from  arrest  or  military  duty.  Bespublica  v.  Fisher,  Esq., 
1  Y.  350. 

6.  In  general  the  act  of  an  attorney  binds  his  clients;  but  where  judg- 
ment had  been  entered  in  an  amicable  action,  by  agreement  of  attorneys, 
and  the  defendant  made  affidavit  that  he  had  never  employed  the  attor- 
ney whose  name  was  signed  to  the  agreement,  the  court  gave  the  de- 
fendant leave  to  contest  the  demand,  but  ordered  the  judgment  to  stand 
as  security.     Coxe  fy  al.  v.  Nicholls,  2  Y.  546. 

7.  The  attorney  on  record  of  the  plaintiff  in  an  action  for  the  recovery 
of  money,  has  no  right  to  enter  into  an  agreement  by  which  land  is  to 
be  taken  instead  of  the  money.    Huston  v.  Mitchell,  14  S.  &  R.  317. 

8.  The  authority  of  the  defendant's  attorney  is  competent  to  restore 
an  action  after  non  pros,  though  without  the  consent  of  his  client.  Bien* 
hold  V.  Mberti,  I  Binn.  469. 
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9.  Where  an  attorney  had  been  suspended  from  practising  at  the  bar, 
the  court  directed  the  prothonotary  not  to  issue  any  process  ordered  by 
hira,  as  ff^cn/,  or  attorney  tnyj/c/,  during  the  term  of  his  suspension. 
Paul  7.  Purcell^  1  Br.  348. 

10.  A  defendant  who  pays  money  to  one  of  the  attorneys  in  a  cause, 
who  is  not  the  attorney  on  record,  and  who  afterwards  absconds,  after 
notice  to  the  contrary,  p^iys  it  in  his  own  wrong.    Wurt  v.  Lee^  3  Y.  7. 

11.  In  Pennsylvania,  the  authority  of  an  attorney  at  law  is  more  ex- 
tensirethan  in  other  countries;  and  it  has  not  been  considered,  that  his 
iDthority  ceases  with  the  judgment.  Lynch  v.  Tht  Commonwealth^ 
16  S.  &  R.  368. 

12.  lastriictions  from  the  plaintiff's  attorney  to  the  sheriff,  respecting 
tbetiipeand  method  of  selling  on  an  execution,  are  sufficient  authority 
to,aDd  jbstificatioQ  of,  the  sheriff;  so,  of  his  receipt  for  the  purchase- 
mooey— provided  the  proceediugs  on  the  part  of  the  sheriff  are  in  good 
Utb.  Ibid. 

13.  The  responsibility  of  an  attorney  to  his  client,  however,  for  want 
ofgoodfiuth  and  unskilfulness,  is  as  great  here  as  in  any  country.  Ibid, 

li  Generally  an  attorney  may  do  any  act  for  his  client  in  the  matter 
ioconrt,  in  which  he  is  retained;  but  he  cannot  be  admitted  to  petition, 
ODbehalf  of  his  clients,  for  a  review  of  a  road,  although  he  may  be  re- 
tained to  oppose  a  road.    Shafferstoion  Road^  3  W.  475. 

15.  It  is  within  the  pt)wer  and  authority  of  an  attorney  at  law  to  stay 
execution  upon  a  judgment  in  consideration  of  the  promise  of  a  third 
persoD  to  pay  the  debt;  and  such  promise  is  binding,  although  not  made 
to  the  creditor  himself,  nor  expressly  assented  to  by  him  at  the  time. 
Shii  ?.  Ely,  3  W.  &  S.  420. 

16.  An  attorney  at  law  is  authorised  to  do  those  things  which  pertain 
tothe  conducting  a  suit,  but  he  has  no  power  to  make  a  compromise  by 
vbich  land  is  to  be  taken  instead  of  moiiey.  Gable  v.  Hain,  1  P. 
R.267. 

17.  Where  an  agreement  was  entered  into  in  an  action  of  ejectment, 
iy  which  judgment  was  to  be  entered  for  the  plaintiff,  to  be  vacated  on 
thepaynnent  of  a  certain  sum  of  money,  on  or  before  a  certain  day:  it 
^as  Wc?,  that  payment  to  the  attorney  of  the  plaintiff  after  the  day, 
without  his  knowledge,  did  not  bind  the  plaintiff.     Ibid. 

18.  The  attorney  at  law  of  a  debtor  has  no  authority  to  bind  him  by 
a  promise  to  pay  a  debt  barred  by  the  statute  of  limitations.  Crist  v. 
Garner,  2  P.  R.  262. 

19.  The  purchase  of  lands  is  not  within  the  trust  confided  to  an  attor- 
ney; and,  therefore^  if  the  plaintiff's  attorney  purchase  at  sheriff's  sale, 
lie  is  not  entitled  to  a  deed  without  paying  the  money  or  giving  a  receipt 
wi  behalf  of  his  principal.     Pearson  v.  Morrison,  2  S.  &  R.  20. 

20.  And  though  the  attorney's  receipt  would  justify  the  sheriff  in 
giving  a  deed,  if  there  were  no  collusion,  yet,  it  seems,  if  the  plaintiff 
Itself  should  apply  to  the  court,  before  the  deed  was  acknowledged, 
^insist  on  payment  to  himself,  the  court  would  suspend  the  acknow- 
ledgment until  the  money  was  paid,  or  set  aside  the  sale  if  it  was  not 
P^id  in  a  short  time.    Ibid. 

21.  An  attorn^  has  no  lien  for  his  fees  on  money  in  the  hands  of  the 
*eriff,  belonging  to  his  client.    Irwin  v.  Workman^  3  W.  357.    ' 

YOL.  L— 8 
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22.  A  sheriff  cannot  set  off  against  a  claim  by  a  plaintiff  for  money 
belonging  to  him  in  his  hands,  a  transfer  of  a  security  given  bjc  thepbuD- 
tiff  to  his  attorney  for  his  fees,  nor  can  he  protect  himself  by  payment  to 
the  plaintiff's  attorney,  after  notice  of  the  revocation  of  bis  authority, 
Irwin  V,  Workman^  3  W.  357. 

23.  Where  ^  gave  his  attorney  an  agreement  to  pay  him  a  certata 
sum  for  his  services,  and  being  about  to  sell  a  tract  of  land,  the  proposed 
purchaser  signed  an  agreement  with  ^  that  the  purchase-money  shoald 
be  under  the  control  of  the  attorney,  to  bo  applied  as  he  should  directi 
but  the  purchase  money  was  put  into  the  hands  of  the  sheriff;  it  mu 
heldf  that  the  latter  could  not  protect  himself  from  the  demand  of  «f  by 
payment  to  the  attorney,  having  before  such  payment,  received  noties 
that  the  attorney  was  dismissed.     Irwin  v.  Workman^  3  W.  357. 

24.  By  the  practice  of  this  State,  the  plaintiff's  attorney  has  power  to 
order  the  discharge  of  the  defendant  in  custody  on  a  ca,  sa,^  whether  bo 
has  received  the  amount  of  the  debt  or  aot;  and  such  previous  orderii 
a  sufficient  discharge  for  the  sheriff.     Scoit  v.  Seller^  5  VV.  235. 

25.  But  an  assent  by  the  plaintiff's  attorney,  after  an  escape,  to  the 
defendant  being  at  large,  will  not  release  the  sheriff  from  liability  to  (be 
plaintiff  in  the  action.    Ibid. 

26.  Notwithstanding  the  rule  that  the  acts  of  an  attorney  who  appeail 
for  a  party,  are  to  be  taken  as  the  acts  of  the  party,  yet  the  court  will  ii 
every  case,  interpose  and  grant  relief,  so  far  as  it  can  be  done  without 
injury  to  the  other  party.     Compher  v.  •^nawalt^  2  W.  493.    Sii» 

OEANT,  J. 

27.  An  attorney  employed  to  obtain  judgment  against  •S,  purchased 
the  real  estate  of  .^  at  a  sheriff's  sale,  and  gave  a  receipt  to  the  slieriff 
for  the  amount  of  the  judgment.  Afterwards,  he  conveyed  the  land  to 
^,  and  took  from  him  a  judgment  in  the  names  of  himself  and  of  Ml 
client,  for  the  amount  due  to  the  latter,  and  assigned  one-half  of  this  jadj^ 
ment  to  C,  without  notice  of  the  circumstances.  Held^  that  C  wasenti- 
tied  to  this  one-half  in  preference  to  the  client.  ATClellandv.  Mj/ertj 
7  W.  160. 

2S.  Where  the  attorney  of  the  plaintiff  was  indebted  to  the  defendant 
upon  a  judgment,  and,  insfead  of  collecting  the  money  from  the  defend- 
ant, agi'eed  with  the  defendant  that  the  amount  due  to  the  plaintiff  should 
be  credited  to  the  judgm(*nt  obtained  .by  the  defendant  against  him,  and 
accordingly  gave  a  receipt  in  full  upon  a  fieri  facias  issued  at  the  suit 
of  the  plaintiff  against  the  defendant;  it  was  held  that  the  transadioi 
was  fraudulent,  and  that  the  plaintiff  was  entitled  to  recover  the  amooot 
of  his  debt  from  the  defendant.     Chambers  v.  Miller^  7  W.  63. 

29.  Where  an  attorney  employed  by  one  of  two  defendants,  entered 
his  appearance  for  both,  and  acted  for  both,  the  Court  of  Common  Pletf 
allowed  the  original  appearance  for  both  to  be  amended,  by  restricting 
it  to  a  special  appearance  for  one;  and  the  Supreme  Court  relieved  tbs 
injured  party  from  an  award  and  execution  against  him.    Brooke  f» 

,  (Supreme  Court,  Philadelphia,  March  Term,  1834,)  stated  bf 

Sergeant,  J.  in  Compher  v.  •dnawalty  2  W.  493. 

30.  Where  there  were  two  defendants,  Ji  and  /?,  and  service  of  lb0 
writ  was  made  on  «^only,  and  an  attorney  had  enterlH  his  appearatieo 
generally,  and  an  award  was  made  for  the  plaintiff  generally;  ten  year* 


ATTORNEY  AT  LAW.  115 

fter  which  a  9cire  facias  was  issued  against  B^  and  after  two  nihilsj 
id^ent.was  obtained  against  him,  and  execution  issued  into  the  county 
I  which  he  lived,  which  was  the  first  notice  he  had  of  the  suit;  the  Su- 
reme  Court,  although  they  could  not  interfere  with  the  original  judg- 
leotyyet  permitted  ^  to  withdraw  his  writ  of -error,  in  order  to  make 
pplication  to  the  court  below  to  open  the  judgment.  Compher  v. 
kttwalt,  2  W.  490. 

31.  There  are  several  cases  in  which  a  general  appearance  by  an  at- 
irney  for  a  defendant  on  whom  the  writ  was  not  served  and  judgment 
nit,  has  been  held  valid;  but  I  believe  there  is  no  one  in  which  such 
sfeDdant  swore  that  he  never  knew  of  the  suit,  or  of  the  appearance, 
lathe  never  employed  the  attorney,  or  authorised  any  person  to  employ 
ioHand  never  heard  of  or  suspected  an  appearance  for  himself,  until 
bortly  before  his  application  to  th^  court.  Campbell  v.  Kent^  3  P.  R. 
5.  HusToir,  J. 

32.  Where  an  amicable  action  of  account  render  was  instituted  in  the 
3ircait  Court  for  Pennsylvania,  by  t^,  a  citizen  oi  Georgia^  against  By 
I  citizen  of  Pennst/lvania,  and  C  a  citizen  of  MassacAusettSy  executors 
iDyihe  agreement  on  the  part  of  the  defendants  being  signed  by  By 
tod  a  general  appearance  entered  by  an  attorney,  and  judgment  quod 
wnputent  was  entered;  the  court  set  aside  the  judgment  against  C;  the 
Utoroey  who  entered  the  appearance,  making  affidavit  that  he  was  never 
HDpioyed  by  C,  and  that  he  did  not  appear  for  him.  Kitchen  v.  fVil 
Sowwi,  4  W.  C.  C.  R.  84. 

D.  Compensation  and  fees  of  an  Attorney  at  Law. 

33.  An  action  cannot  be  supported  by  an  attorney,  or  counsellor  at 
tw,  against  his  client,  for  advice  and  services  in  the  trial  of  a  cause, 
ver  and  above  the  attorney's  fees  allowed  by  act  of  Assembly.  Mooney 
.  Uoyd,  5  S.  &  R.  412.  Contra,  Breckenridge  v.  APFarlanCy  Com. 
leas,  Addis,  49. 

34.  But  if  a  client  give  a  note  or  obligation,  it  is  lawful  for  counsel  to 
ccept  it;  and  in  case  of  non-payment  an  action  may  be  supported  on  it. 
iomey  v.  Lloydy  5  S.  &  R.  416. 

35.  Upon  the  trial  of  an  issue  joined,  to  ascertain  the  amount  due 
poo  a  judgment  confessed  by  the  defendant  to  the  plaintiff  who  was 
D  attorney  at  law;  it  was  heldy  not  to  be  error,  that  the  court  charged 
le  jury,  that  they  were  at  liberty  to  allow  the  plaintiff  a  quantum 
meruit  for  his  professional  services,  beyond  the  fees  allowed  by  the  act 
f  assembly.  Gray  v.  Brackenridge^  2  P.  R.  75.  ("Rogers,  J.  dis- 
-oted,"  says  the  reporter,  '*on  the  ground  that  the  decision  overruled 
^ol  Mooney  v.  Lloydy  (above,)  which  although  he  did  not  approve, 
«t  he  was  for  adhering  to  it;"  but  Gibson,  C.  J.  "expressed  his  satis- 
Miionin  overruling  that  case.'') 

36.  A  member  of  the  bar  may  maintain  an  action  on  an  implied  as- 
^ttmpn*/,  for  professional  services  rendered  by  him,  without  regard  to 
ibe  character  of  the  services.     Foster  v.  Jacky  4  W.  334. 

37.  In  assumpsit  by  an  attorney  at  law  to  recover  compensation  for 
pofessional  services,  where  it  appeared  that  he  had  presented  his  de- 
OBUidto  the  defeifdant,  who  refused  to  pay  on  the  ground  that  too  much 
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was  charged,  it  was  heldj  that  he  was  entitled  to  interest  from  the  time 
of  the  demand.     Gray  v.  Van  Amringe^  2  W.  &  S.  128. 

38.  Where  an  attorney  had  been  employed  by  some  of  the  heirs  of  ar 
intestate,  to  institute  proceedings  in  the  Orphan's  Court,  for  the  purpose 
of  obtaining  a  partitioi^of  the  real  estate,  and  a  sale  of  the  estate  wai 
made  by  the  administrator  by  order  of  the  court  in  consequence  of  those 
proceedings,  and  the  proceeds  were  paid  to  the  administrator;  it  was 
hdd^  that  an  action  could  not  be  maintained  by  the  attorney  against  the 
administrator  t6  recover  compensation  for  his  services.  Newbaktrw, 
Jllrich,  5  W.  183. 

39.  It  is  the  duty  of  an  attorney,  in  a  reasonable  timef  to  inform  h» 
client  of  the  receipt  of  money  collected  for  him,  and  either  to  transmit  it 
to  him,  or  to  hold  it  subject  to  his  order;  and  a  neglect  or  refusal  to  do 
so,  or  to  render  an  account,  is  such  fraudulent  conduct  as  deprives  him 
of  ail  right  to  claim  compensation  for  his  services.  Bredin  v.  Kingland, 
4  W.  420. 

40.  Quere.  Whether  the  5ih  section  of  the  act  of  21st  March,  1806, 
takes  away  the  judgment  fee  in  actions  of  debt,  prosecuted  and  defended 
by  attorney.    Delatoare  Ins.  Co.  v.  Gilpin^  1  Binn.  501. 

41.  It  was  held  not  to  deprive  the  attorney,  in  such  action,  of  his  fee, 
where  the  suit  was  ended  after  the  first  term,  and  before  judgmenl. 
Ibid. 

42.  The  provision  in  the  6th  section,  of  the  act  of  1806,  that  the  plain- 
tiff's  attorney  shall  not  be  entitled  to  a  judgment  fee  in  any  action  of 
debt,  is  to  be  confined  to  the  technical  action  of  debt^  and  cannot  be  ex- 
tended to  any  other  form  of  suit.     Anon.  2  Br.  Appx.  24. 

43.  Where  three  members  of  the  bar  entered  their  appearance  for  a. 
defendant,  having  been  employed  generally  to  appear,  and  no  warrant 
of  attorney  was  given  to  either,  it  was  held  that  the  attorney's  fee  was 
to  be  equally  divided  between  them.    Hurst  v.  Dnrnellj  1  W.  C.  f  U 
438. 


E.  Liability  and  disability  of  an  attorney, 

44.  To  an  action  brought  by  ,M  against  i9,  an  attorney  at  law,  for 
negligence  in  not  instituting  a  suit  against  C  to  recover  a  debt  due  bf 
C  (as  alleged)  to  •/?,  it  is  a  good  defence  that  the  debt  was  not  reallf 
owing  by  C  io*^  but  to  another  person,  at  the  time  when  the  defendanl 
was  retained  to  institute  the  suit.     Jackson  v.  Tilghmany  1  M.  31. 

45.  An  attorney  at  law  gave  his  client  the  following  receipt:  "  LodgeJ 
in  my  hands,  a  judgment  bill  granted  by  H.  F.  M.  to  H.  H.  for  Sl20(lj 
due  with  interest  since  the  15ih  May,  1811,  which  is  entered  up  io 
Bedford  couniy ^  which  I  am  to  have  recovered  if  that  can  beaccofi^ 
plishedr  At  the  date  of  the  receipt,  he  did  not  practise  in  Bedford 
coimty,  but  committed  the  collection  of  the  money  to  a  brother,  whfl 
then  resided  and  practised  in  that  county;  held^  that  he  was  bound  \c 
make  good  the  collection  of  the  judgment,  so  far  as  it  was  praclicaU* 
by  the  application  of  reasonable  diligence,  skill  and  attention;  and  wM 
liable  for  the  neglect  of  the  person  employed  by  him  for  the  purpose 
Biddle  v.  Poormanj  3  P.  R.  224. 

46.  If  the  engagement  had  been  merely  that  he  would  piU  the  claitf 
into  the  hands  of  some  competent  person  for  collection;  and  if  he  had  ^ 
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(k)De,and  informed  the  creditor  of  the  name  of  such  person,  he  would 
not  hare  been  accountable  further.     Id.  226.     Kennedy,  J. 

47.  ji  ihe  attorney  at  law  of  B  having  in  hands  a  sum  of  money  re- 
ooFered  by  suit  upon  a  bond,  in  (he  name  of  B;  an  agreement  under 
seal,  was  entered  into  between  B  and  C,  as  f(41ows:  <'  We,  the  within 
ntncribers,  do  certify  that  we  have  settled  all  matters  in  variance  re- 
specting the  bond  left  in  the  hands  of  td  for  collection;  and  have  agreed 
that  each  of  us  pay  one-half  the  costs,  and  divide  the  amount  of  the 
bood  and  interest  equally."  In  an  action  by  C  against  ji  to  recover 
ooe-haif  the  amount  received  by  him,  the  defence  was  thai  he  had  paid 
the  whole  amount  to  B.  The  court  below,  charged  the  jury,  that  if  ./^ 
paid  the  whole  amount  to  B  after  notice  of  (he  agreement,  he  was  not 
exonerated  from  liability  to  pay  one-half  to  C;  Ae/^,  that  this  was  error 
Boulden  v.  Jtiebel,  17  S.  &  R.  312.     (Tod,  J.  dissenting.) 

41  A  counsellor  at  law  who  has  been  consulted  respecting  the  title 
to  laud,  which  was  about  to  be  sold  on  an  execution,  and  who  has  stated 
correctly,  that  the  land  is  subject  to  certain  liens,  whereupon  the  person 
vbo  consulted  him  declined  bidding,  is  not  thereby  disqualified  from 
becoming  a  purchaser  at  such  sale.     Dobbins  v.  Stevens^  17  S.  &  R.  13. 

49.  Where  an  attorney  was  employed  to  collect  a  debt,  it  was  held 
that  unless  the  creditor  had  left  it  entirely  to  his  discretion  to  bring  suit  or 
iMHashe  might  think  it  most  advisable,  it  was  his  duty  to  have  brought 
nit  immediately,  and  to  have  prosecuted  \i  with  all  reasonable  dili- 
poee,  although  he  may  have  omitted  to  sue,  from  an  honest  impression 
that  he  would  thereby  promote  the  best  interests  of  his  client.  Cox  v. 
Uvingsion^  2  W.  &  S.  103. 

50.  An  attorney  at  law,  employed  to  collect  the  amount  of  a  jiidg- 
nent,  who  buys  the  property  sold  under  the  execution,  for  a  sum  less 
than  the  whole  amount  of  his  client's  demand,  will  be  held  as  a  trustee 
of  the  property  for  his  client.     Leisenring  v.  Black,  5  W.  303. 

51.  Nor  can  he  under  such  circumstances  purchase  for  one  of  two 
plaintiffs,  so  as  to  deprive  the  other  of  a  right  to  participate  in  the  pro- 
perly.   Ibid. 

52.  An  attorney  at  law  who  has  been  employed  by  the  defendant  in 
an  execution,  merely  to  attend  before  the  jury  under  the  Jieri  facias^  is 
•oi  thereby  precluded  from  becoming  the  purchaser  of  the  land  at  the 
Aerifs  sale.     Devinley  v.  Norris,  8  W.  314. 

53.  An  attorney  or  counsellor,  after  he  has  been  consulted  in  respect  to 
A  claim  which  his  client  may  have  to  land  or  other  property,  cannot 
purchase  an  outstanding  title  to  such  property,  either  from  the  state  or 
Aojr  person,  without  the  express  consent  of  his  client;  and  that  whether 
the  claim  of  the  client  be  good  or  bad.  Galbraith  v.  Elder j  8  W.  100. 
fexNEDr,  J. 

54.  Where  a  counsellor  who  had  been  consulted  and  employed  by 
Ae  guardian  of  the  minor  heirs  of  an  intestate,  respecting  the  business 
of  the  estate,  obtained  a  patent  for  himself  for  certain  lands  which  were 
daiiaed  on  behalf  of  the  heirs,  and  respecting  which  he  had  been  con- 
sulted; it  was  held  that  his  purchase  was  void  as  against  the  heirs, 

^»lthough  several  years  elapsed  between  the  time  of  his  professional  em- 
ployment by  the  heirs  and  his  purchase,  and  it  was  held  to  be  immaterial 
vhetber  he  concealed  from  the  heirs  information  which  it  was  his  duty 
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to  communicate,  or  obtained  the  knowledge  of  any  fact  from  his  profes- 
sional intercourse  with  them.  Galbraith  v,  Elder,8W.  81.  (Hnsrmr 
J.  dissenting.) 

55.  An  attorney  employed  to  support  the  title  of  a  defendant  in  an  eject 
meiit  against  that  of  the  plaintiff,  will  not  be  permitted  during  the  pen 
dency  of  the  action,  or  after  judgment  rendered  in  it  against  his  client 
but  before  the  latter  is  turned  out  of  possession  under  the  judgment,  ti 
purchase  the  title  of  the  plaintiff;  and  if  he  does,  his  client  or  the  as 
signee  of  his  client,  may  claim  the  benefit  of  it  in  a  second  action  a 
ejectment  brought  by  the  latter  to  recover  back  the  possession  of  th< 
land  from  the  vendee  of  the  attorney;  provided  he  pays  or  tenders  be 
fore  instituting  his  action,  the  amount  of  the  money  to  the  vendee  of  th* 
attorney,  which  the  attorney  paid  and  was  bound  to  pay  for  the  title  a 
purchased  by  him.     Cleavinger  v.  Beimar,  3  W.  &  S,  436. 

F.  Warrant  of  Attorney. 

56.  A  motion  for  a  rule  on  the  plaintiff  to  file  his  warrant  of  attorney 
must  be  made  before  plea  pleaded.     Mercier  v.  MercieVj  2  D.  142. 

57.  The  defendant  'may,  at  any  time,  call  upon  the  plaintiff's  a^ 
torney  for  his  warrant  to  sue;  but  if  the  court  is  satisfied,  either  by  pro* 
duction  of  the  warrant  of  attorney,  or  even  by  parol  evidence,  that  the 
attorney  acts  by  authority,  they  will  not,  in  a  summary  way,  arrest  the 
proceedings.     King  of  Spain  v.  Oliver ^  2  W.  C.  C.  R.  529. 

58.  And  the  court  refused  to  order  a  commission  to  stay,  until  the  at- 
torney, applying  for  the  commission,  filed  his  warrant.  Bouilierf* 
Johnson^  2  Br.  17. 

59.  Where  a  special  power  of  attorney  had  been  given  to  ./^,  to  insti- 
tute a  suit,  and  afterwards  a  general  power  was  given  to  jB,  it  vrasheU 
that  the  power  to  B  was  sufficient  for  the  purpose  of  executing  a  release 
of  the  claim  for  which  ^d  iiad  brought  suit.  Quesnel  v.  Massy y  1 D- 
449. 

60.  When  a  judgment  is  onCe  entered  on  a  warrant  of  attorney  it  be- 
comes/wwc/t/*  officio.  Martin  v.  Bex^  6  S.  &  R.  296.  Neffv,  Barr, 
14  'S.:  &  R.  170.  Fairchild  v.  CamaCy  3  W.  C.  C.  R.  558.  Camp- 
bell V.  Cannon^  Add.  267.  Livezly  v.  Pennock^  2  Br.  321.  Ulrick  u 
Voneida,  1  P.  R.  250.  - 

61.  And  this,  although  the  warrant  authorises  the  entering  of  judg" 
mentSj  in  the  plural.    Fairchild  v.  CamaCy  3  W.  C.  C.  R.  55S. 

62.  But  a  judgment  confessed  in  a  second  county  on  a  warrant  of  at- 
torney, is  not  absolutely  void;  for  a  sale  under  it  would  vest  a  good  title 
in  the  sheriff's  vendee.  But  the  attorney  who  entere<l  such  judgment^ 
or  the  obligee,  if  it  was  entered  by  him,  would  be  answerable  fortbfl 
consequences.  Martin  v.  BeXy  6  S.  &  R.  296.  Neff  v.  jBarr,  14  S. 
&  R.  170. 

63.  Whether  a  warrant  of  attorney,  to  confess  judgment  in  the  coari 
of  common  pleas,  for  the  county  of  Bucks,  or  in  *  any  other  courts*  will 
authorise  a  confession  of  judgment  in  the  Supreme  Court,  dubitatuT* 
Kirkridge  <5*  al.  v.  Durden,  1  D.  288. 

64.  Where  judgment  had  been  entered  in  the  county  of  B.  by  virtiK 
of  a  warrant  of  attorney  accompanying  a  bond,  and  afterwards  jndff 
meat  was  entered  in  the  county  of  L.  upon  the  same  bond,  by  virtue  o\ 
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6  warrant;  and  a  scire  facias  to  revive  this  last  judgment  was 
rith  notice  to  .^  as  terre-tenant,  who  had  purchased  the  land  of 
ndant  in  the  county  of  L.;  it  was  held^  that  it  was  competent  for 
the  plea  of  nul  tiel  record,  to  show  that  the  judgment  was 
Ulrich  V.  Voneidttj  1  P.  R.  245.  (Gibson,  C.  J.,  and  Rooebs, 
ting.) 

fter  a  cause  is  at  issue,  the  defendant  cannot  require  the  plain-* 
imey  to  declare  for  whose  use  the  suit  is  brought,  or  to  file  his 
of  attorney.     Campbell  v  Galbraith,  5  W.  423. 

s.    When  service  of  a  rule  may  be  made  upon  an  attorney. 

ie  general  rule  is,  that  M  notices,  where  the  party  has  a  known 

must  be  given  to  that  attorney,  or  his  agent,  and  not  to  the 
nself.     Dunkinv.  Calbraith,  1.  Br.  15. 
lerefore,  notice  of  filing  a  report  of  referees  may  be  given  to  the 
ttorney  of  the  party.     Ibid, 
f  the  practice  of  the  Supreme  Court,  a  rule  to  show  cause  of 

served  on  the  plaintiff's  attorney.     Hulcheson  v.  Johnson,  I 
• 

rvice  of  a  subpoena  of  injunction  upon  the  attorney  of  the  plain- 
suit  at  law,  is  good.  Hitner  v.  Suckley,  2  W.  C.  C.  R.  465. 
is  not  necessary  that  service  of  a  rule  to  show  cause  of  action 
)  on  the  plaintiff  personally;  but  if  he  lives  out  of  the  state,  the 
nder  proper  circumstances,  will  grant  time.  Hulcheson  v. 
,  1.  Binn.  59. 

here  a  rule  of  court  requires  notice  to  be  given  to  the  opposite 
Dtice  to  his  attorney  is  not  sufficient.      Nash  v.  Gilkesonj  5  S. 

• 

•  if  a  rule  of  court  direcis  notice  to  be  served  "  on  the  adverse 

lotice  to  the  attorney  is  not  sufficient,  although  the  attorney  on 

the  notice,  makes  no  objection.      Gracy  v.  Bailee,  16  S.  & 


AUCTIONS  AND  AUCTIONEERS. 

auction  under  the  laws  of  Pennsylvania,  is  a   consecutive 
intended  to  reach  the  highest  price  of  the  article,  by  competi- 
r.     Hibler  v.  Hoag,  1  W.  &  S.  553.    Gibson,  C.  J. 
dierthe  act  of  29th  March  1824,  an  auctioneer  is  liable  to  be 

by  indictment,  who  in  addition  to  his  registered  auction  store, 
)arate  auction  store  for  the  sale  of  household  furniture.  PFood 
nonweallh,\2S,kR.2l3.  • 

auctioneer's  bond,  under  the  acts  of  assembly,  is* a  security  for 
ite  customers,  as  well  as  for  the  duties  payable  to  the  state. 
Lea,  3  Y.  335,  S.  C.  affirmed  in  court  of  errors,  4  D.  95. . 
an  action  of  debt  upon  an  official  bond,  against  an  auctioneer, 
is  entitled  to  recover  all  the  arrears  of  duties,  although  accruing 
I  than  three  months.  Dallas  v.  Chaloner^s  ExWs,  3  D.  500. 
setms  that  the  seller  of  goods  at  auction,  mSiy  lawfully  employ 
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an  agent  to  bid  the  goods  up  to  a  limited  price,  without  making  it  pub 
licly  known.  Steele  v.  Ellmaker,  11  S.  &  R.  86.  [But  see  Donalds(y> 
V.  M^Royj  2  Br.  346,  as  to  sheriff^s  sales.] 

6.  Where  goods  are  sent  to  an  auctioneer  with  directions  to  dispose  c 
them  at  a  certain  average  advance  on  the  invoice  price,  he  is  liable  fo 
the  difference  if  he  sell  them  for  less  than  the  price  limited.  Sieek  i 
El/makery  1 1  S.  &  R.  86. 


AUDITA  QUERELA. 

1.  It  seems  that  the  writ  of  audita  querela  may  be  maintained ; 
Pennsylvania.     Witherow  v.  Keller^  11  S.  &  R.  274. 

2.  But  in  Harper  v.  Keauj  (11  S.  &  R.  290,)  C.  J.  Tilohman  sa; 
that  *'  the  writ  of  audita  querela  has  fallen  into  disuse." 
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A.  In  what  actions  bail  is  demandable. 

B.  In  what  cases  an  affidarit  must  be  made 

before  holding  to  bail. 

C.  "When  an  insolvent  debtor  may  be  held  to 

bail;  and  herein  of  the  effect  of  a  dis- 
charge by  a  bankrupt  or  insolvent  law. 

D.  Of  the  rule  to  show  cause  of  action,  and 

why  the  defendant  should  not  be  dis- 
charged on  common  bail. 

E.  Of  the  bail  to  the  sherifi^  and  proceedings 

on  the  bond. 


F.  Special  bail;    (a)  of  the  notice  to  en 

special  bail;  (hi)  what  will  amount  ti 
waiver  of  special  bail;  (c)  entering 
special  bail;  {d)  exception  to,  and  joi 
flcation  of,  bail;  (e)  when  special  b 
will  be  fixed,  and  when  they  may 
relieved. 

G.  "When  bail  may  take  up  their  principal 
H.  Effect  of  a  recognisance  of  balL 


A.  In  what  actions  bail  is  demandable, 

1.  The  general  rule  is,  that  in  actions  of  trespass  bail  is  not  demand 
able,  because  there  is  no  standard  by  which  the  damages  can  be  mea 
sured.     Duffield  v.  Smith  fy  al,  6  Binn.  304. 

2.  Bail  was  refused  in  an  action  of  trespass  and  false  imprisonmec 
against  the  officers  of  a  court  martial,  held  under  the  orders  of  the  gov 
ernor  of  the  commonwealth,  where  it  appeared  that  the  power  of  ih 
defendants  had  not  been  exercised  with  oppression.     Id,  302. 

3.  In  debt  on  a  recognisance  to  prosecute  a  writ  of  error,  special  ba: 
must  be  put  in.     Davy  v.  Jackson  fy  al.^  2  Y.  280. 

4.  One  shall  not  be  held  twice  to  bail  for  the  same  cause  of  action,  UD 
less  under  very  special  circumstances.     Clark  v.  fVeldo,  4  Y.  206. 

5.  Therefore  a  defendant  who  was  under  bail,  in  the  state  of  dels 
ware,  for  the  same  cause  of  action,  was  discharged  from  bail  in  asu: 
in  Pennsylvania.     Ibid. 

6.  It  is  not  every  discontinuance  that  will  disable  a  plaintiff  from  hok3 
ing  a  defendant  to  bail  in  a  second  action;  that  wilt* depend  on  thecii 
cumstances  of  vexation  attending  the  case.  Doane  v.  Penhallow,  1 1 
220.     Shipfen,  Pres. 
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7.  And  where' in  consequence  of  a  mere  Inadvertence  or  mistake  on 
[  tbe  part  of  the  plaintiff,  the  defendant  was  discharged  and  there  appear- 
ed ooactaal  oppression  or  design  to  harassji  the  court  refused  to  discharge 
idefendant  arrested  a  second  time  for  the  same  cause.     Butterworth 
r.  White,  2  M.  141. 

8.  So  where  a  special  capias  had  issued  under  the  act  of  1836,  and 
vas  quashed  on  the  groimd  that  the  action  was  brought  before  the  act 
of  1836  went  into  operation,  and  the  plaintiff  then  discontinued  the  ac- 
tion and  commenced  a  new  one  by  capias,  the  court  refused  to  discharge 
liie  defendant  on  common  bail.     Robinett  v.  Pollard^  2  M.  99. 

9.  An  arrest  of  the  defendant  in  a  new  action,  during  the  pendency 
of  another  action  in  a  foreign  country,  is  justifiable  by  the  common  law. 
Stouffer  V.  Latshaw,  2  W.  167.     Gibson,  C.  J. 

10.  The  Circuit  Court  refused  to  discharge  a  defendant  on  common 
biil,  where  an  action  between  the  same  parties  had  been  instituted  in 
the  State  Court,  and  the  Chief  Justice  had  discharged  the  defendant  on 
eoflimoD  bail,  and  in  consequence  of  the  neglect  of  the  plaintiff's  agent, 
ke  had  lost  an  appeal  from  the  decision  of  the  Chief  Justice.  Parasset 
T.  Gautitr,  2  D.  330. 

11.  Special  bail  was  required  where  a  former  suit  had  been  brought 
for  the  same  cause  of  action,  in  which  no  bail  had  been  asked.  Field 
ffoLY,  Colerick,  3  Y.  56. 

13.  The  lex  loci  tontractus  does  not  govern  as  to  the  mode  of  en* 
'  lilting  the  contract.     Milne  v.  Moretariy  6  Binn.  353. 

li  Thus,  a  French  merchant  is  not  entitled  to  be  discharged  on  com- 
ponbail  here,  on  the  ground  that  in  France  merchants  are  not  liable  to 
ioprisoDment  for  debt,  except  in  certain  cases.  Anon.  Cited  by  Tilgh- 
JiiH,C.  J.,  6  Binn.  360. 

14.  But  in  an  action  between  foreigners,  the  laws  of  whose  country 
wspend  the  action  to  a  period  not  yet  arrived,  special  bail  cannot  be  re- 
quired.   Camfranque  v.  Bunel,  1  W.  C.  C.  R.  340.   S.  C.  4  D.  419. 

15.  On  a  capias  ad  computandum,  issued  against  the  defendant,  after 
'judgment  quod  computet^  the  court  will  moderate  the  bail  according 
to  circumstances.    Keppele  v.  Zantginger,  3  Y.  83. 

16.  In  detinue  of  charters,  the  defendant  was  discharged  on  common 
bail,  where  it  did  not  appear  that  he  had  torliously  possessed  himself 
thereof.    Bur  bridge  v.  Turnery  2  Y.  429. 

B.  In  what  cases  an  affidavit  must  he  made  before  holding  to  bail. 

17.  The  statute  of  12  Geo.  1,  c.  29,  which  requires  an  affidavit  to  hold 
to  bail,  was  not  in  force  nor  ever  practised  under,  before  the  revolution. 
Taylor  V.  Knox^  1  D.  159. 

18.  It  is  not  the  practice  to  obtain  a  judge's  order  to  hold  to  bail,  in 
eases  where  the  bail  is  not  of  course,  but  the  right  to  bail  is  discussed 
after  the  arrest,  upon  a  citation,  or  rule  to  show  the  cause  of  action. 
J^aek  V.  Shoemaker,  3  Binn.  280. 

19.  To  entitle  a  plaintiff  to  hold  a  defendant  to  bail  under  the  4th 
section  of  the  act  of  13th  June,  1836,  it  was  held  that  the  cause  of  action 
must  be  positively  sworn  to;  though  the  amount  in  which  the  defendant 
was  indebted,  or  the  value  of  the  property  taken  or  detained,  or  tlie 
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damages  sustained)  might  be  set  forth  to  the  best  of  the  defendan 
ledge  and  belief.    Nevins  v  Merric^  2  Wh.  499. 

20.  An  affidavit  under  that  act,  that  ^'  to  the  best  of  his  beiii 
fendant  was  about  to  quit  the  commonwealth/'  held  to  be  in 
Diehl  V.  Perie,  2  M.  47. 

C.  When  an  insolvent  debtor  may  be  held  to  bail;  and  herein  of  t) 

a  discharge  by  a  bankrupt  or  insolvent  Imo, 

21.  A  discharge  under  the  insolvent  law  of  this  state,  pr( 
debtor  from  imprisonment  by  virtue  of  a  bail  piece  from  anoti 
Com.  V.  Riddle^  1  S.  &  R.  311.. 

22.  And  such  discharge  is  conclusive  on  a  motion  to  dischargi 
roon  bail;  and  the  court  will  not  at  that  stage  inquire  whether  d 
of  the  petition  had  been  given  to  the  plaintiff.  Baker  v.  Afoj 
Ct.  Philad.  Sept.  1821,  MS. 

23.  A  discharge  under  the  insolvent  laws  is  equivalent  to  a  s 
and  wherever  the  principal  is  discharged  before  the  bail  is  fixed, 
will  at  any  time  permit  an  exoneretur  to  be  entered  on  the  t 
TTiomak  v.  Brown,  9  W.  296.    Rogers,  J. 

24.  A  discharge  from  imprisonment,  under  an  insolvent  la^ 
^Jersey,  which  operated  merely  on  the  person,  and  not  on  the  i 
of  the  demand,  was  held  not  to  entitle  the  defendant  to  a  sir 
charge  in  Pennsylvania,  though  the  debt  was  contracted  in  Ne 
James  fy  al.  v.  iHleriy  1  D.  188. 

25.  But  a  discharge  under  a  law  of  Maryland  in  the  nature  < 
ral  bankrupt  law,  was  h^ld  to  protect  in  this  state  the  pers( 
debtor  who  was  a  resident  of  Maryland,  though  the  act  was  pa 
sequently  to  the  debt  in  question,  and  to  the  institution  of  the  su 
lar  W.Hall  J 1  D.  229.  S.  P.  Thompson  v.  Youngs  1  D.  294.  D 
V.  Chambers,  2  D.  100. 

26.  The  rule  since  Millar  v.  Hall^  has  been  to  dischai^e  on 
bail,  in  cases  where  the  debtor  was  discharged  by  the  bankru 
the  state  or  territory  where  the  debt  was  contracted,  and  whe 
sided,  unless  such  state  refuses  to  extend  the  same  courtesy  to  th 
of  Pennsylvania;  and  it  will  be  presumed  it  does,  unless  some 
shown  to  the  contrary.     Smith  v.  Brown,  3  Binn.  201. 

27.  Where  a  defendant  was  held  to  special  bail,  in  a  suit  o 
ment  obtained  in  South  Carolina,  and  was  subsequently  disch 
the  insolvent  laws  of  that  state,  the  court  ordered  an  exonere\ 
entered.     Hare  v.  Moultrie,  2  Y.  435. 

28.  An  act  of  Maryland  discharging  the  defendant  by  nai 
others)  was  held  to  protect  his  person  here  from  a  previous  d 
parties  having  been  residents  there  at  the  time.  Jeffries  v.  Tt 
2  Y.  482.  [But  in  Knox  v.  Greenleaf,  Wallace,  108,  the  Circ 
refused  to  discharge  the  defendant  on  common  bail,  who  had 
charged  in  Maryland  under  the  same  act;  the  plaintiff  being  { 
of  Philadelphia.] 

29.  Where  one,  after  contracting- a  debt  in  Pennsylvania, 
to  Maryland,  and  was  there  discharged  by  an  act  in  nature  oi 
nipt  law,  and  afterwards  arrested  in  Pennsylvania,  the  court  di 
him  on  common  bail.    Hilliard  fy  al,  v.  Greenleaf,  2  Y.  533. 
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Binn.  336,  in  note.    S.  P.  fFilmer  v.  Goulderj  Sup.  Ct.  March,  1819, 
MS. 

50.  So  where  the  debt  was  contracted  in  the  city  of  Washington^  and 
tie  defendant  was  discharged  by  a  general  bankrupt  act  of  Maryland; 
ilibough  a  private  act  of  the  legislature  exempted  him  from  the  neces- 
sity of  giving  notice  to  his  creditors,  and  dispensed  with  the  assent  of 
two-thirds  of  the  creditors,  required  by  the  general  law:  the  decision 
being  founded  upon  the  regard  paid  to  the  insolvent  laws  of  Pennsyl- 
vania  by  the  courts  of  Maryland,     Boggs  v.  TeakUj  5  Binn.  332. 

St.  A  discharge  in  the  District  of  Columbia^  under  the  insolvent 
law  of  Congress,  was  held  not  to  entitle  tjie  bail  to  an  exonereturj  when 
the  debt  was  contracted  out  of  the  district;  on  the  ground  that  the  court 
of  kit  resort^  of  that  district,  did  not  recognise  the  validity  of  a  discharge 
by  the  insolvent  laws  of  Pennsylvania.  Walsh  fy  al.  v.  Nonrse^  5 
BiDn.381. 

S2.  The  District  Court  of  Philadelphia  in  two  cases  ordered  an  exo- 
Mt/wroD  the  ground  of  a  discharge  of  the  defendant  under  an  insoU 
wot  law  of  the  district  of  Columbia.  Patton  v.  Lee^  Jldams  v. 
SmmerSj  Ingraham  on  Insolvency,  200,  201.  (2nd  ed.) 
,  S3L  Where  the  contract  was  made  in  the  district  of  Columbia^  and 
VIS  to  be  exfK^uted  there,  and  the  parties  resided  thereat  the  date  of  the 
coutract;  the  court  ordered  an  exoneretur,  although  judgment  had  been 
obtiioed  here  before  the  discharge.     Mount  v.  Bradford y  2  M.  17. 

31  A  discharge  under  the  insolvent  law  of  Delaware,  held,  to  protect 
(he  person  here:  the  courts  of  Delaware  recognising  the  validity  of  a 
Uarge  here.    M'Canless  v.  Hart^  Ingraham,  194. 

S5.  Where  one  had  been  arrested,  after  a  discharge  tinder  an  insolvent 
Ktof  New  York,  and  it  appeared  that  the  courts  of  that  state  had  not 
Inspected  discharges  under  the  bankrupt  or  insolvent  acts  of  Peysyl- 
^ia,the  court  refused  to  discharge  him.     Fisher  v.  Hyde,  3  Y.  256. 

36.  A  defendant  who  had  been  discharged  under  the  insolvent  la^  of 
Pennsylvania,  was  held  to  be  privileged  from  arrest,  on  a  ca.  sa,  upon 
^jodgment  obtained  after  the  discharge,  upon  a  note  dated  in  New 
fork,  before  the  discharge;  the  plaintiff  residing  in  New  York  and  the 
^fcfendant  in  Philadelphia.     Carey  v.  Conrad,  2  M.  92. 

37.  In  the  case  of  British  subjects,  a  discharge  under  the  bankrupt 
laws  of  England  will  protect  the  person  of  a  bankrupt  in  this  state. 
Harris  v.  Mandeville,  2  D.  256,  S.  C.  2  Y.  99. 

38.  Where  a  person  who  had  declared  himself  bankrupt,  according 
to  the  law  of  France,  btit  who  had  not  received  a  conclusive  discharge, 
was  arrested  in  Pennsylvania,  by  one  of  the  creditors,  who  had  proved 
and  registered  his  debt  in  the  French  court,  it  was  held  that  he  was  not 
entitled  to  be  discharged  on  common  bail.  Oorgerat  v.  M*Carty^  1  D. 
366. 

39.  Where  the  debt  had  been  contracted  and  made  payable  out  of  the 
state  in  which  the  discharge  took  place,  the  Circuit  Court  of  the  U. 
States  reftised  to  discharge  the  defendant  on  common  bail.  Campbell 
4-  al.  V.  Claudius,  1  P.  C.  C.  484.    • 

40.  So  where  it  was  doubtful  whether  a  contingent  debt  was  included 
in  the  act  of  Pennsylvania,  of  1729-30.    Knox  v,  Oreenleaf  Wall.  108. 

41.  When  the  defendant  has  been  discharged  under  the  insolvent  law 
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of  the  state  where  the  debt  was  contracted,  and  has  given  special  bail, 
the  court  will  order  an  exoneretur  to  be  entered  on  the  bail  piece. 
Richardson  v.  MIntyre,  4  W.  C.  C.  R.  412.  • 

42.  The  plaintiff  sold  to  the  defendant  certain  goods  in  Philadelphia, 
and  at  the  same  time  delivered  to  him  other  goods  to  be  disposed  of  at 
the  Havana  on  account  of  the  plaintiff.  The  defendant  took  all  the 
goods  to  the  Havana  and  there  pledj^ed  them  as  a  security  for  money 
advanced  to  him.  X)n  his  return  to  Philadelphia,  an  action  on  the  caae 
was  brought  against  him,  and  afterwards  without  a  declaration  having 

,  been  filed,  by  agreement  between  both  parties,  judgment  was  confessed 
for  a  certain  sum  to  be  paid  by  instalments,  for  which  the  defendant 
gave  his  notes.  Before  the  notes  fell  due,  the  defendant  applied  for  and 
obtained'the  benefit  of  the  insolvent  laws  of  Pennsylvania,  and  after  this 
the  plaintiff's  attorney  filed  a  declaration  in  trover  for  the  goods:  Hdi^ 
.that  as  the  plaintiff  had  elected  in  the  first  instance  to  proceed  for  a  breach 
of  contract  he  could  not  turn  his  suit  into  trover,  and  that  as  thecontrad 
was  made  in  Pennsylvania  the  defendant  was  entitled  to  an  exoneretur. 
Thihault  v.  Basavilhaso^  1  Bald.  9. 

43.  The  defendant  residing  in  Philadelphia  had  drawn  a  bill  upon  the 
plaintiff  in  New  York  against  certain  goods  consigned  to  the  plaintiff 
The  bill  was  accepted  and  paid,  but  on  the  settlement  of  the  sales  tte 
balance  was  in  favour  of  the  plaintiff:  Held^  that  the  defendant  wa2 
bound  to  reimburse  the  plaintiff  in  New  York,  and  therefore  that  adi» 
charge  under  the  insolvent  law  of  Pennsylvania  did  not  protect  the  per 
son  of  the  defendant  in  his  suit.     Woodhull  v.  Wagner^  1  Bald.  296. 

44.  If  the  special  bail  surrender  the  principal,  who  has  been  discharged 
under  an  insolvent  law,  the  court  will  discharge  the  principal  from  cus- 
tody.    Richardson  v.  ATIntyre,  4  W.  C.  C.  R.  412. 

4^  In  an  action  on  a  judgment  rendered  in  the  state  of  New  York 
upon  a  contract  entered  into  subsequently  to  the  passage  of  the  insolven 
law* of  that  state,  under  which  the  defendant  was  regularly  discharged 
the  Circuit  Court  discharged  the  defendant  on  common  bail.  Fairchil 
V.  Shiver,  4  W.  C.  C.  R.  433. 

46.  In  an  action  on  a  note  dated  in  Philadelphia^  for  a  debt  contractc 
in  i?a///wore,  a  discharge  under  the  insolvent  law  of  Pennsylvania,  wi 
not  entitle  the  defendant  to  his  discharge  in  the  Circuit  Court.  Ristc 
V.  Content,  4  W.  C.  C.  R.  476. 

47.  If  the  defendant  be  discharged  under  an  insolvent  law  of  the  sta 
where  the  contract  is  made,  after  the  bail  bond  has  been  assigned  to  t1 

^  plaintiff,  the  court  will  not  order  an  exoneretur,     Bobyshall  v.  Oppe 
heimer,  4  W.  C.  C.  R.  317. 

48.  A  discharge  under  the  insolvent  law  of  the  state  does  not  opera 
upon  an  action  for  a  tort,  unless  Judgment  has  been  obtained  against  tl 
appellant  before  the  discharge.     Magitire  v.  Burton,  1  M.  13. 

49.  And  where  the  defendant  had  been  discharged  under  the  insolve 
larw  of  the  state  of  Delaware,  after  a  verdict  against  him  in  an  action  f 
a  /or/, and  (Juring  the  pendency  of  a  motion  for  a  new  trial:  it  was  he 
that  he  was  not  entitled  to  an  exoneretur,  although  the  prothonotai 
had  entered  judgment  nisi  on  the  verdict.     Ibid. 

50.  Where  a  defendant,  who  had  been  discharged  under  the  insolve; 
law,  was  arrested  on  a  capias  and  gdve  bail  to  the  sheriff,  it  was  Af. 


r  V.  Doores,  1  M.  60. 

If  special  bail  was  not  ptu  in  before  the  lapse  of  (hrce  terms,  and 

u  Ihen  brought  on  the  bond,  ihe  conn  would  not  stay  proceed- 

isuch  suit,  althongh  the  defendant  had  taken  the  benefit  of  ihe 

■M  iav;  where  his  discharge  took  place  after  the  issuing  of  ihe 

.    /6id. 

^  discharge  of  the  person  only,  under  a  foreign  insolvent  law,  will 

title  the  debtor  lo  an  exonerelur  in  the  Circiiii  Court:  alUer  if 

ntraci  be  discharged  by  a  foreign  law  or  judgment.     Webster  v. 

y,2W.C.  C.R.I  57. 

The  insolvent  laws  of  Pennsylvania  are  considered  as  the  in- 

t  laws  of  a  foreign  country,  in  1  his  respect.    Webster  v.  Massey, 

Where  the  person  of  the  defendant  had  been  discharged  by  pro- 
gs under  an  insolvent  law  of  Pennsylvania,  of  which  the  plaintiff 
lie  notice,  and  the  debt  was  contracted  in  this  state,  the  Circuit 
discharged  him  on  common  bail,  but  refused  to  quash  the  capias. 
V.  Chapman,  1  P.  C.  C.  404. 

But  evidence  lo  show  that  the  defendant  had  acted  unfairly  and 
ilenily  in  obtaining  his  discharge  cannot  be  given.  CampieU  Sf 
Claudius,  1  P.  C.  C.  484. 

Where  an  exoneretur  is  granted  to  bail  on  payment  of  cojft,  on 
oiind  of  the  principal  having  been  discharged  by  a  bankrupt  law, 
il  is  chargeable  only  with  the  costs  of  the  scire  facias,  and  not 
hose  of  the  original  suit.    Baggs  fy  al.  v.  Bancker,  5  Binn.  507. 

Ihe  mle  lo  ihowi  cauie  of  action,  and  why  the  defendant  should  not  be 
discharged  on  common^  bail. 

Before  the  return  of  a  capias,  a  question  of  bail  may  be  brought 
'  a  single  judge;  but  after  the  return,  it  must  be  decided  on  an  ap< 
iOD  to  the  'Court;  which  ouftht  to  be  made  on  the  first  day»  or  at . 
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must  not  only  state  in  his  affidavit  the  tnaterial  circumstances  of  tl^ 
case,  but  he  must  state  the  amount  of  his  damage  in  positive  temu 
Ibid.     Pontingen  v.  JVilliams^  Id,  206. 

62.  The  Supreme  Court  will  not  hear  supplemental  affidavits.  Bt 
dridge  v.  Robinson^  4  S.  &  R.  548. 

63.  It  WHS  formerly  held  tliat  where  the  affidavit  was  made  by  the 
plaintiff  in  a  foreign  country,  it  was  necessary  to  produce  some  other 
evidence  of  the  debt.     Taylor  v.  KnoXj  \  D.  159. 

64.  But  now,  in  the  Supreme  Court,  an  affidavit  of  debt  made  before 
a  magistrate  in  a  foreign  country,  is  held  sufficient  without  other  evideDCi. 
Walker  v.  Bamber^  8  S.  &  R.  61. 

65.  So  in  the  District  Court  of  Philadelphia.  Bak^  v.  Crafty  Dist. 
Ct.   March  19,  1825.    MS. 

66.  On  a  rule  to  show  cause  of  action,  the  court  will  not  interrogati 
the  witness  who  makes  the  affidaxrit,  unless  on  the  face  of  the  affidwM 
itself  further  satisfaction  be  deemed  necessary.  Oliver  v.  Parish,  2  Vf. 
C.  C.  R.  462.     Comly  V.  Knight,  1  Br.  286. 

67.  If  the  plaintiff  swear  to  facts  sufficient  to  hold  to  bail,  the  coiiit 
will  not  inquire  how  he  became  acquainted  with  those  facts.  Samptfm 
V.  Kilse,  1  Br.  341. 

68.  Affidavits  to  hold  to  bail  made  by  the  plaintiff  (residing  in  Nev 
York,)  and  his  clerk  in  Philadelphia,  which  set  forth  that  the  defendant 
was  indebted  to  the  plaintiff  in  a  certain  sum,  *<part  of  which''  was  for 
money  lent  and  advanced  by  the  plaintiff  to  the  defendant,  and  '^ths 
rest  of  the  principal  sum*'  was  due  '<for  the  balance  which  the  defeiH 
dant  owes  the  plaintiff  on  settlement,  in  transactions  in  which  the  plain* 
tifl^  by  the  defendant's  request,  and  as  his  agent,  made  purchases  and 
sales  for  the  defendant,  but  in  the  plaintiff's  name,  by  which  he  stands 
indebted  to  third  persons,  and  the  defendant  is  indebted  to  him  in  the 
said  sum;  the  precise  amoimt  and  extent  of  which  balance  cannot  be 
stated  now,  because  the  defendant  suddenly  left  New  York,  without 
coming  to  any  settlement,  &c.,"  and  that  the  defendant,  on  being  re- 
quired to  pay,  did  not  deny  the  debt  or  the  amount:  held  to  be  sufficient. 
Cammann  v.  Hind,  1  Wh.  320. 

69.  An  affidavit  sworn  to  more  than  a  year  before,  is  insufficient  to 
hold  to  bail  unless  process  had  been  taken  out  in  time  and  continued. 
Carin  v.  Millington,  2  M.  267. 

70.  An  affidavit  setting  forth  that  to  the  best  of  the  plaintiff's  know- 
ledge and  belief,  the  defendant  is  justly  and  truly  indebted  to  him  in  the 
sum  of  JiSl600  and  upwards,  in  damages  for  breach  of  contract,  being 
the  difference  between  the  price  of  100  shares  of  the  stock  of  a  certain 
bank,  sold  by  the  plaintiff  to  the  defendant,  through  the  agency  of  J.  S. 
on  a  certain  day,  and  the  value  of  the  said  stock  on  a  certain  subsequent 
day,  when  the  defendant  contracted  to  pay  for  the  same,  and  refused  to 
ratify  his  contract,  &c.,  was  held  to  be  sufficient.  Nevins  v.  Merrie,^ 
Wh.  499, 

71.  An  affidavit  averring  that  the  defendant  << did  make  use  of  the 
following  false  and  scandalous  words,"  and  then  proceeding  not  to  set 
out  the  words  but  to  narrate  the  substance  of  them,  held  to  be  insuffi- 
cient.    Vanderslice  v.  Spear,  2  M.  392. 

72.  An  affidavit  in  trover  that  the  defendant  <^hath  possessed  binoseli 


nd  unpaid,  held  to  be  defeciive  in  not  stating  whether  the. 
was  payee  or  endorsee.  Philad.  Loan  Co.  v.  Isaac,  2  M.  145. 
)  an  aOiij^vit  that  the  defend^int  is  indebted  to  the  plaintiff  in  a 
am  for  money  paid  to  a  certain  banlt  to  his  nse  by  the  plaintiff 
stating  it  to  be  at  his  instance  and  request,  Ae/ci  bad.  ATCanles 
riekson,  2  M.  132, 

)  an  affidavit  of  indebtedness  for  work  done,  &c.,  without  aver- 
L  it  was  at  the  request  of  or  to  or  for  the  defendant,  was  held  to 
IcianL     Crane  7.  Fish,  2  M.  165, 

ut  an  afGdavit  stating  that  the  defendant  was  indebted  to  the 
in  a  certain  sum  "for  goodssold  and  delivered  by  the  said  plain- 
e  said  defendant,"  was  held  to  be  good,  although  the  words  "at 
Bst"  were  not  added.  Kelly  v.  idntzing,  2  M.  ISl, 
n  affidavit  that  ihe  defendant  is  indebted  to  the  plaintiff  in  a 
urn,  being  the  amount  of  a  promissory  note  (describing  it),  "and 
ill  remains  due  and  unpaid  to  the  best  of  deponent's  knowledge 
if,"  held  to  be  insufficient.  Young  v.  Carder,  2  M.  155. 
)  of  an  affidavit  which  merely  stated  that  the  defendant  is  in- , 
3  the  plaintiff  in  a  certain  sum.  Comly  v.  Goldsmith,  Z  M.  133. 
0  affidavit  stating  that  the  defendant  was  indebted  to  the  plaintiff 
lin  sum  for  goods  sold  and  delivered,  without  sayuig  by  the 
It  to  the  plaintiff,  held  to  be  insufficient.  Benedict  v.  Whar- 
M.  131. 

'here  sufficient  reasonable  ground  has  been  shown  to  bring  a 
>re  a  ji>ry,  the  court  will  not  discharge  a  defendant  on  conmioa 
^a/era  v.  Collot  Sf  al,  g  D.  847.  S.  C.  8  Y.  26.  Parasstt  v. 
,  C.  C.  2  D.  330,  in  note. 

^ns  I  he  court  will  not  inquire  into  a  question  of  fraud  in  the 
contract  or  assignment.    Parasset  v,  Oaulier,  ut  supra, 
or  into  the  fact  of  infancy,  where  there  is  no  suggestion  of  fraud. 
>T.  Bush.  3  Binn.  413.     Comtba,  Fratt  v.  Strickland.  1  Br.' 
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be  answerable  for  the  debt  and  costs,  though  void  as  a  statutar 
lion  if  given  to  the  constable  or  sheriff,  may  yet  be  good  if  giv< 
plaintiff  himself.     Koons  v.  Seioard^  8  W.  388. 

87.  Where  .the  sheriff  had  taken  but  one  surety  on  the  bail  b 
given  due  notice  to  the  plaintiff  under  the  act  of  1836,  who 
except  to  the  bail,  the  court  refused  a  rule  on  the  sheriff  to  brii 
body.     Cummings  v.  Meeker,  2  M.  83. 

88.  An  alias,  oi phiries  capias,  or  summons,  is  a  continuant 
original  process;  if,  therefore,  special  bail  is  entered  in  the  orig 
on  which  the  writ  was  returned  nan  est  inventus,  it  will  be  a 
ance  with  the  condition  of  the  bail  bond  given  upon  an  alias  oi 
capias.    Lynn  v.  M^Millen,  3  P.  R.  170. 

89.  An  appearance  after  the  return  day  of  the  writ,  but  wi 
six  weeks  given  by  the  rule  of  court,  is  a  compliance  with  the  lej 
of  the  condition,  which  may  be  pleaded  in  bar  to  an  action  upon 
bond.     Ibid. 

90.  The  court  will  not  relieve  the  appearance  bail  upon  his 
dering  the  principal,  unless  he  put  in  and  perfect  special  bail.  Bi 
V.  Oppenheimer,  4  W.  C.  C.  R.  333.  [But  see  Stockton  v.  Th 
tan,  1  Bald.  148,  where  it  is  said  that  it  is  not  necessary  for  the 
ance  bail  to  justify  in  such  case.] 

91.  Ihe  assignee  of  a  bail  bond  must  bring  his  action  in  tl 
court  out  of  which  the  process  issued,  on  which  the  bail  bond  i 
therefore,  on  a  bail  bond  taken  in  the  cHstnct  court,  the  bail  c 
be  sued  in  the  Supreme  Court.     Boop  v.  Meek,  6  S.  &  R.  543. 

92.  //  seems  an  action  on  a  bail  bond  cannot  properly  be  ai 
under  the  act  of  1810;  or,  at  all  events,  that  the  court  possess  ih 
of  staying  proceedings,  although  the  suit  has  been  arbitrated, 
award  made  in  favour  of  the  plaintiff.     Ibid. 

93.  Proceedings  on  a  bail  bond  will  be  stayed  where  the  plai 
all  the  advantage  that  he  would  have  had  if  special  bail  had  I 
tered  at  the  regular  time.     Priestman  v.  Keyser,  4  Binn.  344. 
Bank  of  New  York  v.  Craft  Sr  al.,  2  S.  &  R.  284.     M'Fa 
Holmes,  5  S.  &  R.  50. 

94.  But  where  special  bail  has  been  delayed,  until  the  plaii 
lost  an  opportunity  of  trying  his  cause  as  soon  as  he  might  ha 
if  the  bail  had  been  entered  in  six  weeks  after  the  return  of  the 
writ,  the  bail  bond  must  stand  as  a  security  for  the  debt  to  be  re 
M^Farland  v.  Holmes,  ut  supra. 

95.  Where  the  original  action  was  broiight  to  September,  \[ 
the  suit  on  the  bond  was  instituted  to  June,  1810,  upon  which  x 
was  taken  out  returnable  to  March^  1811,  the  court  refused  to 
proceedings,  and  to  let  the  defendant  into' a  defence  in  the 
action.    Kinsey  v.  Kraft,  1  Br.  250. 

96.  Where  an  action  was  brought  to  December  term,  1809, 
bail  bond  was  sued  to  September,  1810,  the  court  ordered  judg 
be  entered  on  the  bail  bond,  to  remain  as  a  security  for  the  sui 
recovered,  although  the  court  did  not  actually  sit  for  jury  trials 
term,  1810.     Filler  v.  Probascg,  1  Br.  238. 

97.  But  a  bail  bond  forfeited  shall  not  stand  as  a  security  wt 


il  bond  suit,  or  may  direct  nn  issue  to  be  iried  at  the  bur;  the 
ot  agreeing  as  to  ilie  aniounl  due  to  tlie  platntifT;  the  judgment 
he  bail  to  stand  as  seciiriiy.  Bobysliall  v.  Oppen/teimer,4  W. 
388,  483. 

n  an  action  on  the  case  against  -3  for  a  lort,  special  bail  not 
een  put  in  within  the  fonr  weeks,  the  plaiiiiifT  brought  soil  on 
bond.  After  this,  5  became  speciiil  bail  for  j3,  hut  wiihont 
the  plaiiiiifT,  or  application  lo  the  court.  The  plaintiff  pro- 
pon  the  bail  bond  suit,  and  obtained  judgment  for  want  of  a 
le  then  arbitrated  the  original  action  and  obtained  an  award 
?,  which  not  being  appealed  from,  became  a  final  judgment, 
issued  an  execution  against  the  defendant  on  the  bait  bond  suit, 
1  the  court  refused  to  interfere.     Finmy  v.  hVAdams^  l  M. 

^here  «pecial  bail  had" been  entered  on  the  return  day,  and  the 
filed  a  statement  and  entered  a  rule  of  reference,  the  court 
ifter  the  lapse  of  four  terms  to  rnle  the  sheriff  to  return  the  writ. 
».  M'Cay,  I  M.  89. 

Vhere  a  capias  was  issued  retnrnahle  on  Ihe  first  Monday  in 
hich  was  the  4th,  and  on  the  13lh  of  April  special  bait  was  put 
lich  the  plaintiff  excepted  on  the  27th,  and  two  days  afietwarda, 
as  given  that  the  bail  would  justify  at  a  certain  time,  when  he 
appear,  and  the  justification  was  postponed  to  the  2d  of  May, 
agaiFi  made  default;  it  was  Ae/if,  that  an  application  on  the  21st 
for  a  rule  on  the  sheriff  to  bring  in  the  body  was  in  reasonable 
J  the  rule  was  made  absolute.     Liltleboy  v.  Blankman,  1  M. 

tfatters  which  would  induce  a  court  to  slay  proceedings  on  a 
i,  cannot  be  pleaded  in  bar,  nor  can  they  be  examined  on  error. 
Bank  of  Geltyaburg,  2  K.  197.    S.  P.  fVurtz  v.  Mussulman, 
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Therefore,  bail  was  relieved  where  the  principal  offered  to  sui 
himself  in  due  time,  but  was  prevented  by  the  scire  facias  being  < 
as  of  a  prior  term.     Hamilton  fy  al.  v.  Taylor y  3  Y.  389. 

107.  In  an  action  against  L,  F.  F.  and  G.  F.  trading  in  the  n 
L,  F,  and  Brothers^  the  capias  was  executed  upon  L,  F.  F.  on 
the  condition  of  the  bond  ran  that  if  the  said  L.  F.  F.  should  I 
demned  in  a  certain  action  in  the  District  Court,  &c.,  wherein  1 
plaintiff  '<  and  the  said  L.  F.  F.  is  defendant,"  &c.  Heldj  that  th 
ance  in  the  condition  from  the  style  of  the  action  was  not  materi 
that  the  bond  was*good.    Kelly  v.  The  Com.  9  W.  43. 

F.  Special  bail. 

(a)  Of  the  notice  to  enter  special  bail. 

108.  Under  the  act  of  1724-5,  notice  may  be  given  to  a  fre< 
to  enter  special  bail,  and  if  he  neglects  to  do  so,  a  capias  may  be 
against  him  for  any  cause  of  action.    Jack  v.  Shoemaker y  3  Bin 

109.  When  a  freeholder  receives  notice  to  enter  special  bail,  I 
cite  the  plaintiff  to  show  his  cause  of  bail;  and  if  the  judge  is  of  ( 
that  the  defendant  ought  not  to  be  held  to  bail,  he  may  order  tl 
appearance  be  accepted,  or  perhaps  forbid  the  issuing  of  a,  capias, 
V.  Shoemakerj  3  Binn.  283,  285. 

1 10.  QuerCy  Whether  the  practice  of  considering  a  defendant  i 
from  the  time  of  special  bail  entered  on  a  notice  to  enter  bail,  so 
may  be  surrendered  before  the  return  day  of  the  writ,  is  valid,    h 
Y.ElliSyS  Binn.  211,  212. 

(b)  PfTiat  will  amount  to  a  waiver  of  special  bail. 

111.  The  filing  of  a  declaration,  though  it  be  not  marked  de  be 
is  no  waiver  of  bail  by  the  practice  of  Pennsylvania.  Caton  v.  M^ 
2  D.  141.     S.  C.  1  Y.  103. 

112.  The  defendant  cannot,  by  entering  a  rule  for  arbitration,  ( 
the  plaintiff  of  special  bail.  Maus  v.  Sitesingery  2  S.  &  R.  421. 
Nones  v.  Gelbaudy  1 1  S.  &  R.  9. 

113.  But  if  the  plaintiff  takes  out  the  rule  before  special  bail  e 
it  will  amoiuit  to  a  waiver.  Movlson  v.  Reesy  6  Binn.  32.  Ph 
Oliver y  5  S.  &  R.  41 9.     Nones  v.  Gelbaudy  \\i  supra. 

114.  So,  if  the  defendant  takes  out  the  rule,  and  the  plaintiff  pi 
before  the  arbitrators.  Maus  v.  Sitesingery  2  S.  &  R.  421.  Nc 
Gelbaudy  ut  supra. 

(c)  Entering  of  special  bail, 

115.  A  defendant  in  prison,  on  mesne  process,  may  put  in 
bail  at  any  time,  even  after  judgment,  before  he  is  charged  in  ez( 
by  a  ca,  sa,  Exparte  Masony  2  Ash.  239. 

116.  The  following  note  or  minute  of  a  recognisance  of  specii 
was  held  to  be  sufficient: 

Capias,  debt,  &c. 

Bail,  JiS200.  ^ 

R.  M'B.  held  in  0200.    Cogn.  coram  E.  L."  (clerk  of  the  proi 
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mj);  «*for  J.  P.  H.  proth'y  5th  May,  1824/'  Moore  v.  AT  Bride,  1 
f.  R.  14S. 

117.  A  paper  filed  in  the  office,  signed  by  two  persons,  in  which 
liiey  aclcnowledged  themselves  to  be  bound  to  the  plaintiff,  in  a  certain 
nu  as  special  bail  for  the  defendant,  but  which  did  not  appear  to  have 
feeo  taken  by  a  judge  or  commissioner  of  bail,  was  held  to  be  void  and 
iDolliiy.    Nice  v.  Bowman j  6  W.  26. 

lis.  The  rule  of  the  Supreme  Court,  (art.  VI.  §  9,)  which  declares 
diat  '^  In  no  case  whatever  shall  special  bail  be  entered  without  twenty- 
(mr  hours  previous  notice  in  writing,  specifying  particularly  the  name, 
phce  of  abode,  and  calling  of  the  bail,"  must  be  strictly  and  literally 
eomplied  with;  and  its  requisitions  will  not  under  any  pretence  whatever 
be  dispensed  with.     Stevenson  v.  Kimber,  3  R.  272. 

(d)  Exception  to  and  justification  of  bail. 

119.  The  mie  of  the  supreme  court,  requiring  bail  to  justify  in  open 
ONfft,  either  by  affidavit  made  before  the  commissioner,  or  one  of  the 
jidgeflt,  does  not  extend  to  the  case  of  bail  on  an  appeal.  Jones  v.  Bad- 
fer,5Binn.  461. 

ISO.  An  affidavit  before  the  commissioner,  with  a  notice  to  the  oppo- 
■te  party,  that  the  bail  would  answer  on  oath  to  any  question  he  might 
pit  to  them,  is  a  sufficient  justification.    Ibid, 

\%\.  Where  the  defendant  offered  Ji  as  bail  for  a  stay  of  execution, 
ad  upon  exception  being  taken  to  him,  gave  notice  that  B  would  be- 
coDe  bail,  but  B  afterwards  refused,  the  court  held,  that  the  defendant 
hd  waived  the  bail  entered  by  .4,  and  could  not  afterwards  offer  him  to 
JQstify.    Spargella  v.  Perlasca,  1  Br.  260. 

(e)  Hlien  special  bail  will  befixed^  and  when  they  may  be  relieved. 

122.  Special  bail  has,  until  the  quarto  die  post  the  return  of  the  scire 
/tfioi  against  them,  to  surrender  the  principal.  JUPClurg  v.  Bowers,  9 
&kR.24. 

123.  And  where  the  principal  is  in  court,  within  the  four  days,  ready 
to  be  surrendered,  and  the  court  hold  the  matter  under  advisement,  he 
tty  be  surrendered  when  the  rule  is  made  absolute,  though  after  the 
fair  days.   Ibid. 

124.  When  the  ca.  sa,  is  returned  non  est  inventus,  the  bail  is  so  far 
fixed  that  they  remain  liable,  unless  the  body  of  the  principal  is  surren- 
dered within  the  time  allowed  ex  gratia  by  the  practice  of  the  court. 
If  the  principal  dies,  there  is  no  relief.  But  if  he  becomes  entitled  by 
law  to  a  discharge,  an  exoneretur  will  be  entered  without  an  actual  sur- 
render,'on  application  at  any  time  before  the  return  of  the  scire  facias 
agmst  the  bail.    Boggs  v.  Teakle,  5  Binn.  332,  338. 

125.  The  first  day  of  the  term  is  included  in  the  four  days,  which 
ipecial  bail  have  to  surrender  their  principal.  Cowles  v.  Brawley,  4 
W.358. 

126.  To  fix  special  bail,  the  capias  ad  satisfaciendum  against  the 
iriginal  defendant,  must  be  issued  and  delivered  to  the  sheriff  four  days 
[exclusive  of  Sunday)  before  the  return  day  thereof.  Johnson  v.  Rea, 
1  M.  159. 

127.  An  exempttob  from'  execution  for  a  further  time  than  the  de- 
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fendant  would  have,  where  the  plaintiff  proceeds  regularly  to  judgme 
may  perhaps  discharge  the  special  bail  on  the  principle  which  regula 
the  responsibility  of  sureties  in  equity.  Johnson  v.  Boyer^  3  W.  37! 
Gibson,  C.  J. 

128.  But  a  temporary  stay  of  execution  by  agreement  of  the  plain 
in  consideration  of  a  confession  of  judgment  by  the  defendant,  will 
exonerate  the  bail.    Johnson  v.  Boyer^  3  W.  376. 

129.  The  proviso  to  the  first  section  of  the  act  of  2Slh  of  Mai 
1835,  requiring  the  District  Court  to  make  such  rules  and  regulations 
specting  proceedings  against  bail,  as  would  prevent  bail  being  fi 
in  any  case  sooner  than  if  the  proviso  relative  to  return  days  had 
been  enacted,  does  not  relate  to  special  bail:  it  is  confined  to  the  cas 
bail  to  the  sheriff.     M^Makin  v.  M^Farlandy  1  M.  310. 

130.  Where  the  ba'il  has  paid  the  debt  due  by  his  principal,  and 
latter  has  paid  nothing,  the  court  will  not,  at  the  instance  of  the  p 
clpal,  and  against  the  wish  of  the  bail,  order  an  exoneretur  on  the 
piece,  before  the  principal  has  been  taken.      Ketland  v.  Medfor 
Binn.  497. 

131.  Where,  on  a  citation' ta  show  cause  of  action,  &c.  the  defenc 
had  been  ordered  to  be  discharged  on  common  bail,  but  before  the  ( 
tion,  and  without  the  knowledge  of  the  defendant,  the  bail  to  the  sin 
had  entered  special  bail,  the  court  ordered  an  exoneretur  to  be  ente 
Myers  v.  Youngs  2  D.  79. 

132.  It  is  no  ground  for  an  exoneretur y  that  the  defendant  has  bee 
deranged  since  the  suit  was  brought,  and  Hs  confined  in  a  hosp 
Boioerbank  v.  Payne^  2  W.  C.  C.  R.  464. 

133.  Before  the  act  of  1836,  four  days  service,  exclusive  of  there 
day,  was  required  in  scire  facias  against  bail.  Ehler  v.  Stat 
2  M.  14. 

134.  Bail  sued  on  the  bail  bond,  cannot  defend  upon  the  grc 
that  the  ca.  sa.  was  not  issued  and  delivered  to  the  sheriff  four  days 
fore  the  return  of  the  writ.  To  avail  themselves  of  the  circumsu 
they  must  move  to  quash  the  writ  against  them.  Rodney  v.  Hosl 
2  M.  465. 

135.  The  plea  of  nul  tiel  record  to  a  sci,/a,  sur  recognisance  of 
puts  in  issue  only  the  recognisance.  If  there  be  a  variance  between 
recital  of  the  original  action  and  the  record,  it  ought  to  be  spec 
pleaded.     Cooper  v.  Gray,  10  W.  440. 

136.  So  that  the  scire  facias  issued  before  the  stay  of  execution 
out.     Ibid, 

137.  Where  a  scire  facias  on  a  recognisance  stated  that  the  reco 
sance  was  acknowledged  on  the  second  of  March,  and  the  recognise 
stated  that  it  was  dated  and  acknowledged  in  February,  and  ilie 
thonotary's  docket  stated  that  it  was  acknowledged  on  the  2d  of  Ma 
it  was  held  that  the  variance  was  not  material.    Ibid. 

138.  In  debt  upon  recognisance  of  bail,  there  was  a  plea  of  nul 
record;  but  no  declaration  or  replication,  and  the  docket  entry  was  me 
"Judgment  for  plaintiff,  sum  due  liquidated  at,"  &c.  The  judgu 
was  affirmed.     Glenn  v.  Copeland,  2  W.  &  S.  261. 

139.  On  a  scire  facias  against  bail,  to  enable  the  defendant  to  t 
advantage  of  the  fact,  that  no  ca.  sa.  Iiad  issued  against  the  princii 


Where  a  writ  of  error  was  laken  otu  on  the  original  suit,  and 
and  bail  iti  error  given  before  the  return  of  ihe  summons  in  debt 
the  bail, the  court  staged  proceedings  on  the  hail  bond,  on  Ihe 
>f  iheir  paying  the  costs  of  the  bail  bond  snii,  and  agreeing 
rd  to  pay  the  damages  recovered,  or  to  surrender  the  defendant 
ihe  determination  of  the  writ  of  error  if  determined  in  favour  of 
iutiff.    Johnson  v.  Coryell,  2  M.  4I8> 

G.  IFhen  bail  may  take  up  their  principal. 

Bail  may  take  up  their  principal  when  attending  court  as  a  suitor, 
tiv  other  time.     Broome  v.  Hurst,  4  Y.  123. 

Bail  in  a  suit  entered  in  another  state,  may  seize  and  take  the 
lal  in  this  state.     Sespublica  v.  Gaoler,  4-c.,  2  Y.  263. 

But  if  Ihe  principal  hare  been  previously  arrested  on  a  capias  ia- 
ite,  bona  fide  issued,  he  cannot  be  taken  by  the  bail.     Ibid. 

Where  an  officer  of  the  army  had  been  tried  by  a  court  martial 
lisdemeanour,  his  bail,  in  an  action  in  another  Jtale,  were  held  not 
tititled  to  his  body,  until  the  sentence  of  the  court  martial  should 
iplied  with.     United  States  v.  Bishop,  3  Y.  37. 

Under  the  act  of  1836,  it  is  the  duty  of  the  prothonotary  and  not 
sheriff,  to  furoish  a  bail  piece  when  required.  Walker  v.  Folsom, 
02. 

it  is  settled  that  sproial  bail  may  depute  another  to  act  for  him 
:ntiMg  a  bail  piece;  and  where  there  are  two  persons  special  bail, 
av  take  a  bail  piece  and  uke  and  surrender  the  principal.     Hol- 

trevillo,  6  W.  402. 

One  who  is  in  the  cttslody  of  his  bail  by  virtue  of  a  bail  piece 
nother  state,  cannot  be  arrested  on  a  capias  in  this  state;  and  the 

such  event  is  entitled  to  the  discharge  of  the  principal  from  arrest 
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BAH^MENT. 

A.  Common  carrien.  I  C.  Other  cases  of  bailment. 

B.  Pawns. 


A.  Common  carriers, 

1.  The  man  who  undertakes  to  transport  goods  hj  water  for  hire,k 
bound  to  provide  a  vessel,  sufficient,  in  all  respects,  for  the  voyage,  weU 
manned,  and  furnished  with  sails,  anchors,  and  all  necessary  funiiton; 
and  if  a  loss  happens,  through  a  defect  in  any  of  these  respects,  he  moM 
make  it  good.     Bell  v.  Bead  fy  al.^  4  Binn.  127.     Tilghman,  C.  J. 

2.  A  carrier  is  bound  to  provide  a  carriage  or  vessel  in  all  respeeb 
adequate  to  the  purpose,  wi^i  a  conductor  and  crew  of  competent  ski 
and  ability;  and  failing  in  these  particulars,  though  the  loss  be  occasiood 
by  the  act  of  God,  he  shall  not  set  up  a  providential  calamity  to  proted 
himself  against  what  may  have  arisen  from  his  own  folly.  Hart^ 
Allen,  2  W.  115.     Gibson,  C.  J. 

3.  If  there  is  a  want  of  seaworthiness,  it  renders  the  carrier  liable 
although  the  loss  does  not  proceed  from  that  cause;  but  if  it  appean 
from  the  facts,  that  the  loss  may  be  fairly  attributed  to  inevitable  aed 
denty  the  onus  probandi  of  unseaworthiness  lies  on  the  owner  of  tbi 
goods.     Bell  V.  Beadj  4  Binn.  127. 

4.  Where,  however,  a  vessel  founders,  the  ccu'rier  must  prove  thatdb 
was  seaworthy,  before  he  can  bring  himself  within  the  excuse  of  it 
being  the  act  of  God.  Ibid. 

5.  <'The  points  here  stated  to  have  been  determined  in  Bell  v.  Btai 
are  not  to  be  considered  as  the  decision  of  the  court  in  bank,  but  as  tb 
separate  opinion  of  Judge  Brackenridoe.*'  Hart  v.  Jillenj  2  W.  12C 
&c.   Gibson,  C.  J. 

6.  Where  the  court  below  charged  that  "though  the  accident  resultei 
from  the  act  of  God,  and  could  not  have  been  prevented  by  any  humai 
prudence  or  foresight,  still  if  the  crew  of  the  boat  were  not  sufficienl 
or  if  she  were  not  under  the  control  of  a  master  or  pilot  sufficienti] 
skilful  to  perform  the  duties  of  his  station,  the  carrier  cannot  avail  hii» 
self  of  the  exception;'*  it  was  held  to  be  erroneous.  Hart  v.  Mkn^^ 
W.  114. 

7.  The  law  of  maritime  contracts  cannot  be  applied  to  transactioM 
on  the  interior  rivers;  whatever  may  be  the  rule  with  respect  to  thi 
navigation  of  the  greafer  lakes.  Hart  v.  Allen^  2  W.  117.  GiBSOij 
C.J. 

8.  The  degree  of  ability  and  skill  of  the  captain  and  crew  of  a  boil 
engaged  in  the  transportation  of  goods,  is  not  to  be  measured  by  tta 
exigencies  of  a  crisis,  but  by  its  sufficiency  to  conduct  the  vessel  saftif 
to  the  place  of  destination  in  the  absence  of  extraordinary  aocideDii 
Hart  V.  J9llen,  2  W.  121.     Gibson,  C.  J. 

9.  The  first  question  is,  whether  the  captain  and  crew  of  a  boalbrf 
such  ability  and  skill,  and  if  it'  be  found  that  they  had  not,  then  tin 
second  question  is,  whether  the  want  of  it  contributed  in  any  degree  to 
the  actual  disaster.     Ibid,     Gibson,  C.  J. 

10.  //  seems  that  the  liability  of  carriers  on  land,  is  the  same  heieifl 


ir  traud,  nor  Iroin  [tie  exercise  ot  ordinary  care.  Ibid.  Kooebs.J. 
^hen  a  common  carrier  claims  an  exemption  from  the  respotisi- 
hich  the  rnleoriawcasisiipoii  him,  on  the  plea  of  special  notice, 
shov  Dot  only  that  the  notice  was  bronght  home  to  the  bailor, 
that  the  terms  of  the  notice  ^Vere  clear  and  explicit,  and  not  lia- 
le  charge  of  ambigni(y>or  doubt.  Ibid.  Kooers,  J. 
1)6  common  law  responsibility  of  a  carrier  may  be  lessened  by 
iment;  but  the  exceptions  must  be  strictly  interpreted,  and  it  is 
'  nf  the  carrier  to  bring  his  case  clearly  within  them,  t^twood 
RelioTice  Co.,  9  W.  68.     Gibson,  C.  J. 

Inhere  by  the  contract  with  a  carrier  on  ihe  canal  the  goods  were 
livered  within  a  certain  time  in  good  order,  "  the  dangers  of  the 
on  from  leakage  tind  all  other  nnaroidable  accidenA  excepted," 
eld,  that  the  carrier  was  bound  to  proceed  according  to  the  pub- 
atians,  and  was  liable  for  a  loss  arising  from  the  boat  bilging 
ing  for  the  nieht  on  a  lock,  contrary  to  the  rules  of  the  canal,  aU 
there  was  evidence  of  freqnent  user  of  locks  for  such  purpose. 
7.  7%e  Eeliance  Co.,  S  W.  87. 

There  the  owners  of  a  steamboat  received  a  certain  quantity  of 
Pittsburg  to  be  carried  to  Louisville  ntid  sold  there,  and  the 
>f  the  boat  Rold  the  flour  and  received  the  proceeds  in  money, 
ras  on  board  his  vessel  on  her  return  voyage,  when  she  accideti- 
k  fire  and  was  destroyed,  together  wiih  the  money,  it  was  held, 
owners  of  the  vessel  were  liable  as  common  carriers  for  the 
it  being  proved  that  the  usage  on  the  western  waters  was  for  the 
of  steamboats  to  act  as  factors,  in  respect  to  the  sales  of  goods 
,  and  to  bring  back  the  proceeds,  wiihont  any  other  consideration 
'  freight  down.  Harrington  v.  M'Shane,  2  W,  443. 
m  where  the  master  of  a  steamboat,  who  was  also  a  part-owner, 
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goods,  and  B^  without  the  direction  of  «/^,  agreed  for  the  carriage  with 
C,  who,  without  the  knowledge  or  direction  of  •dy  agreed  with  2>,  a  third 
carrier,  it  was  held,  that  Ji  might  maintain  an  action  against  Z),  for  not 
delivering  the  goods,  and  that  by  bringing  the  action  he  affirmed  the 
contract  made  with  him  by  C,  and  could  not  afterwards  recover  from  A 
Sanderson  v.  Lamberton,  6  Binn.  129.  [See  the  remarks  of  Gibsov, 
J.  on  this  case,  in  6  S.  &  R.  439.] 

22.  The  proprietors  of  a  smge-coach  used  for  the  conveyance  of  pas- 
sengers, are  not,  of  course,  liable  as  common  carriers  for  goods  seatbj 
such  coach.     Beckman  v.  Shouse^  5  R.  179. 

23.  But  if  they  have  been  in  the  practice  of  receiving  and  carryiD( 
for  hire,  in  such  coach,  parcels  and  packages  of  merchandize,  for  person 
not  passengers  therein,  they  incur  the  responsibility  of  carriers  in  relft 
tion  to  such  goods.     Ibid, 

24.  A  notice  contained  in  an  advertisement  of  the  rate  of  fare  andfbi 
travelling  in  such  coach,  in  the  following  words:  <'  All  baggage  at  th 
risk  of  the  owners,"  does  not  apply  to  packages  of  goods  generally,  cir 
ried  in  such  coach,  but  it  is  to  be  confined  to  the  trunks,  &c.  of  persou 
travelling  therein.     Ibid. 

25.  In  an  action  by  a  carrier  against  the  consignee  to  recover  th 
freight,  the  defendant  may  set  up  as  a  defence  that  the  goods  were  in 
jured  or  deteriorated  on  the  voyage  by  the  .negligence  or  want  of  ski! 
of  the  plaintiff.     Leech  v.  Baldwin^  5  W.  440. 

26.  In  an'  action  against  a  common  carrier  by  water,  to  recover  di 
mages  for  the  loss  of  the  plaintiff's  goods,  where  the  defence  is,  thi 

,  carriers  by  water,  are,  by  the  custom  of  the  country,  answerable  fo 
such  losses  only,  as  are  occasioned  by  their  own  negligence,  the  defen 
dant  cannot  give  in  evidence,  that  in  a  case  in  which  the  plaintiff  lia< 
carried  the  property  of  others,  he  had  refused  to  make  compensatioD  fo 
a  loss.     Dean  v.  Swoop,  2  Binn.  72. 

27.  The  defendants,  who  were  common  carriers  on  the  railroad  froa 
Philadelphia  to  Columbia,  undertook  to  carry  certain  boxes  of  good 
belonging  to  the  plaintiffs  from  Philadelphia  to  Columbia.  The  car 
arrived  at  the  latter  place  about  sundown  on  a  Saturday  evening,  and  bj 
direction  of  the  plaintiffs  were  placed  on  a  sideling.  The  plaintiffs  de 
clined  receiving  the  goods  that  evening,  on  the  ground  that  it  was  toe 
late;  whereupon  the  agent  of  the  defendants  left  the  cars  on  the  sideling 
taking  with  him  the  keys  of  the  padlocks  with  which  the  cars  were  fat- 
tened, and  promised  to  return  on  Monday  morning.  The  cars  remained 
in  this  situation  nntil  Monday  morning,  when  they  were  opened  by  ita 
plaintiffs  by  means  of  a  key  which  fitted  the  lock;  and  on  examinatiofl 
it  was  discovered  that  one  of  the  boxes  had  been  opened  and  the  coo- 
tents  carried  away:  Held,  that  the  defendants  were  liable  to  the  plain- 
tiffs for  the  value  of  the  goods  lost.  (Huston,  J.,  dissenting.)  Ea^ 
V.  fVIiile,  6  Wh.  505. 

28.  The  defendants  were  common  carriers  of  goods  between  Ne^ 
York  and  Philadelphia,  and  had  signed  a  receipt  for  certain  goodsai 
received  of  t^,  which  they  promised  to  deliver  to  his  order.  In  iroT* 
by  the  indorsees  of  this  paper,  who  had  made  advances  on  the  goods, it 
was  held,  that  the  defendants  might  prove  that  jJ  had  no  tit^e  to  tto 
goods;  that  they  had  been  fraudulently  obtained  by  him  from  the  tros 


BAILMENT.  ig^ 


\ 


ownerj  and  that  upon  demand  ifiade,  they  had  delivered  them  up  to  the 
kwcr.    King  v.  Richards,  6  Wh.  418. 

29.  The  plaintiff,  who  was  the  owner  of  a  canal  boat,  received  and 
pre  a  receipt  for  certain  casks  of  nails,  in  good  order,  &c.,  which  he 
agreed  to  deliver  (the  dangers  of  the  navigation  excepted)  in  the  like 
good  order  and  condition  to  VV.  L.,  No.  17,  Walnut  street,  Philadelphia, 
he  paying  freight  for  the  same  at  a  certain  rate.     On  the  voyage  to 
Philadelphia,  the  boat  struck  against  a  stone  in  the  bottom  of  the  canal, 
by  which  a  hole  was  knocked  in  her  bottom,  and  the  nails  became  wet 
ud  damaged.     On  her  arrival  in  Philadelphia,  the  captain  of  the  boat 
delivered  the  nails  at  the  wharf  of  the  defendants,  who  were  forward- 
ing and  commission  merchants,  with  instructions  not  to  deliver  them 
umil  the  freight  was  paid.     The  defendants  however  delivered  the  nails 
toW.  L.  without  receiving  the  freight.    Jn  trover  for  the  nails,  4t  was 
htldy{\)  That  the  defendants  had  a  right  to  show  that  in  consequence 
ofttaennskilfulness  or  negligence  of  the  persons  employed  in  the  manage- 
ment of  the  boat,  the  plaintiff  was  not  entitled  to  recover  the  stipulated 
ireight;  (2)  That  the  carrier  was  not  bound  to  show  that  his  boat  was 
water-tight  and  sound  at  the  beginning  of  the  trip;  (3)  That  the  delivery 
on  the  wharf  of  the  defendants  was  not  in  this  case  a  delivery  to  W.  L.; 
(4)  That  it  was  a  question  of  fact  for  the  jury,  whether  the  injury  to  the 
Bub  was  occasioned  by  the  negligence  or  fault  of  the  persons  employed 
on  the  boat,  or  came  within  the  exception  of  the  dangers  of  the  naviga- 
tioo.   (5)  That  the  captain  and  steersman  of  the  boat  were  not  com- 
petent witnesses  for  the  plaintiff  without  a  release.     Humphreys  v. 
M  6  Wh.  435. 

30.  The  defendant,  who  was  the  owner  of  a  Hne  of  vessels  engaged 
io  transporting  goods  from  Philadelphia  to  Baltimore,  received- certain 
goods  belonging  to  the  plaintiff,  on  board  of  one  of  his  vessels,  and  gave 
^receipt  in  the  following  words:  "Received  on  board  Hand's  Line  for 
Baltimore,  via  Chesapeake  and  Delaware  Canal,  from  J.  B."  (the  plain- 
tiff,) «  100  slaughter  hides  on  deck,  which  I  promise  to  deliver  to  J.  D. 
vBaltimore,  the  dangers  of  the  navigation,  fire,  leakage  and  breakage 
ttcepied,  he  or  they  paying  freight  eight  dollars,  and  porterage  Si  50." 
The  vessel  left  Philadelphia,  and  on  arriving  at  the  mouth  of  the  canal, 
the  captain  was  informed  that  the  locks  were  out  of  order,  and  that  he 
could  not  be  allowed  to  pass  through  the  canal.     He  then  proceeded 
down  the  bay,  and  out  to  sea,  with  the  intention  of  going  round  to 
Baltimore,  but  in  a  gale  of  wind  the  vessel  struck  on  a  shoal,  and  with 
the  cargo  was  totally  lost.     Evidence  was  given  on  the  trial  that  the 
hides  had  been  purchased  by  the  plaintiff,  and  there  was  no  evidence  of 
any  property  in  J.  D.  the  consignee:  Held,  (1st)  That  this  was  a  contract 
to  carry  the  goods  to  Baltimore   through  the  canal.     (2nd)  That  the 
circumstances  did  not  excuse  the  deviation  from  that  route.    (3rd)  That 
the  clause  in  the  receipt  excepting  "  the  dangers  of  the  navigation," 
did  not  apply  to  the  case  of  the  canal  being  impassable  by  inevitable 
accident  or  otherwise.    (4ih)  That  the  plaintiff  was  entitled  to  maintain 
an  action  against  the  carrier  for  the  loss  of  the  goods.     (5th)  That  the 
value  of  the  goods  was  the  proper  measure  of  damages.     Hand  v. 
Bat/nes,  4  Wh.  204. 

31.  The  plaintiffs,  who  were  common  carriers  between  Philadelphia 
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and  Pittsburg,  gave  a  receipt  for  certain  goods  belonging  to  the  defend* 
ants,  delivered  to  them  in  Philadelphia,  which  they  promised  to  delifer 
to  H.  and  L.  at  Pittsburg,  (who  were  a  forwarding  house)  on  preaeot- 
ing  the  receipt  and  payment  of  freight.  The  goods  were  delivered  to 
H.  and  L.  without  payment  of  the  freight  by  them.  The  defendanlt 
paid  the  freight  to  H.  and  L.,  who  afterwards  failed:  Held,  iheii  l\» 
defendants  were  liable  nevertheless  to  the  plaintiffs  for  the  freight. 
Collins  V.  Oraeff,  10  W.  384. 

32.  I  take  it  that  a  wagoner  who  carries  goods  for  hire,  is  a  comaioii 
carrier,  whether  transportation,  be  his  principal  and  direct  business, or 
an  occasional  and  incidental  employment.  Gordon  v.  Huichinsonyl 
W.  &  S.  286.     Gibson,  C.  J. 

33.  Thus  where  the  defendant,  a  farmer,  had  applied  at  the  store  of 
the  plaintiff  for  the  hauling  of  goods  from  a  place  to  which  he  wai 
going,  to  the  place  in  which  the  plaintiff  resided,  it  was  held^  that  he 
was  liable  for  the  loss  of  certain  goods  on  the  road.  Gordon  v.  Hutek' 
insoUf  1  W.  S.  285. 

34.  A  common  carrier  is  answerable  for  the  loss  of  a  box  or  paroeli 
though  he  be  ignorant  of  the  contents,  or  they  be  ever  so  valuablOi 
unless  he  make  a  special  acceptance.  But  if  the  consignor  of  goods 
studiously  conceal  from  the  captain  of  a  ship,  or  misrepresent  the  valm 
or  nature  of  the  goods  shipped,  the  ship-owner  is  not  liable,  if  the  goods 
be  purloined  on  the  voyage,  though  the  wrong-doer  would  be.  Sel/f^ 
Bapp,  3  W.  &  S.  21. 

35.  Labelling  a  box  or  trunk  intrusted  to  a  carrier,  as  containing 
articles  of  a  different  nature  and  value  from  its  real  contents,  will  dis- 
pense with  further  inquiry  as  to  its  contents.     Jbid. 

36.  A  plaintiff  suing  a  carrier  or  warehouseman,  for  the  loss  of  aboi 
or  trunk,  is  generally  competent  ex  necessitate  to  prove  the  contents: 
as  in  the  case-  of  wearing  apparel,  a  lady^s  jewelry,  &c.  Clark  r> 
Spence^  10  W.  335.     David  v.  Moore^  2  W.  &  S.  230. 

37.  And  it  would  seem  to  be  of  no  consequence  whether  the  article 
were  sent  by  a  carrier  or  accompanied  the  traveller.  Clark  v.  Spenet^ 
10  W.  337.     Rogers,  J. 

38.  But  if  a  merchant  sending  goods  to  his  correspondent,  chooses  to 
pack  them  himself,  his  neglect  to  furnish  himself  with  the  ordinary  proof, 
is  no  reason  for  dispensing  with  the  rule  of  evidence,  which  requires  dis- 
interested testimony.     Ibid.    Rogers,  J. 

39.  And  a  plaintiff  in  such  action  against  a  carrier,  is  not  competent 
to  prove  that  there  was  money  in  the  trunk  or  the  amount  of  the  monejr. 
David  V.  Moore^  2  W.  &  S.  230. 

40.  In  an  action  against  a  carrier  for  the  loss  of  goods,  the  defendant 
will  be  presumed  to  have  acted  according  to  his  trust,  until  the  contrarf 
is  shown.  All  that  the  bailor  has  to  do  in  the  first  instance  is,  to  profa 
the  contract  and  the  delivery  of  the  goods,  and  this  throws  the  burden  of 
proof  that  they  were  lost,  and  the  manner  they  were  lost,  on  the  bailee; 
of  which  plain  proof  ought. to  be  required.  Clark  y.  Spence^XO^* 
335. 

41.  In  an  action  for  a  breach  of  a  contract  to  carry  wheat  from  Pitt** 
burg  to  Philadelphia,  it  was  held^  that  the  measure  of  damages  waa 
the  difference  between  the  value  of  the  wheat  at  Pittsburg  with  tba 
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fiieifbt  added,  and  the  market  price  at  Philadelphia  at  the  time  it  would 
bifearriFed  there,  if  carried  according  to  the  contract.  O^ Conner  v. 
Mar,  10  W.  418. 

42.  In  an  action  against  the  owner  of  a  vessel,  as  a  common  carrier* 
torecoFer  for  the  loss  of  the  plaintiflfs  goods,  where  it  appeared  that  the 
tokI  was  driven  by  a  hurricane  from  her  anchorage  and  forced  on  shore, 
itvas  Ae/t/,  (1)  That  evidence  was  admissible,  that  the  crew  had  joined 
with  the  master  in  pronouncing  the  chain  cable  to  be  sound.  (2d)  That 
erideoce  was  admissible  of  the  condition  and  quality  of  other  vessels 
which  were  unable  to  keep  at  sea,  for  the  purpose  of  showing  the  vio« 
leoceof  the  gale.  (3d}  That  evidence  of  defects  in  the  sails  was  not 
idmissible,  the  loss  having  been  occasioned  by  the  parting  of  the  cable, 
lod  the  sails  having  proved  adequate  to  the  beaching  of  the  vessel 
It  the  most  eligible  place.    Reed  v.  Dicky  8  W.  479. 

43.  In  an  aciion  against  a  carrier  by  water,  he  will  not  be  allowed  to  go 
jotoeridence  10  contradict  the  bill  of  lading,  unless  perhaps  in  case  of 
ioponiion  or  the  mistake  of  Both  parties.   Warden  v.  Oreen,  6  W.  424. 

41  lo  an  action  against  the  owners  of  a  steamboat,  to  recover  for  the 
Ittiof  a  quanity  of  molasses,  contained  in  barrels,  which  the  captain  of 
(he  vessel  had  received  on  board  at  New  Orleans,  and  for  which  he 
igned  a  bill  of  lading,  stating  it  to  have  been  received  in  good  order  and 
well  conditioned,  and  to  be  deliverable  to  the  pluinliflf  in  Pittsburg, it 
VIS  A^£/,  that  the  defendant  could  not  go  into  eyidence  to  prove  that 
jhebirrels  were  not  full  when  delivered  on  board,  and  that  they  were 
iaio  bad  order  as  to  leak.    Ibid. 

4o.  Id  such  case  the  loss  of  hoops,  and  leakage  occasioned  thereby, 

^  which  occurred  while  the  consignor  was  carrying  the  casks  to  the  wharf, 

'  tod  QDloading  them  from  the  drays,  so  that  the  captain  might  put  them 

iobisbodt,  when  seen  and  known  by  the  carrier,  was  not  such  a  latent 

lefectas  would  excuse  the  carrier.    Ibid. 

46.  But  where  it  appeared  that  a  quantity  of  molasses  was  lost  in 
consequence  of  the  fermentation  and  expansion  which  took  place  during 
warm  weather,  it  was  held^  that  this  loss  arising  froth  a  law  of  nature 
onw  within  the  exception  of  a  loss  arising  from  an  **  act  of  God."  Ibid. 

47.  In  an  action  against  a  carrier,  for  a  loss  in  not  delivering  goods 
whifth  he  had  received  and  contracted  to  deliver  at  a  ceriuin  place,  and 
fertile  freight  of  which  he  has  been  paid,  the  measure  of  damages  is 
the  value  of  the  goods  at  the  port  or  place  of  destination.  Giliingham 
^'Dempsey,  12  S.  &  R.  183.     Warden  v.  Green,  6  W.  424. 

B.  Pawns  or  pledges. 

48.  If  a  man  put  a  chattel  into  (he  possession  of  a  mechanic,  for  the 
purpose  of  repair,  and  the  mechanic  pledge  ii,  the  owner  may  maintain 
trower  against  the  pawnbroker,  without  previously  tendering  the  sum  for 
which  it  was  pledged.     Gallaher  v.  Cohen^  I  Br.  43. 

49.  Where  goods  are  pledged  for  an  indefinite  period  of  time,  the 
pawnee  cannot  sell  them  without  notice  to  the  person  by  whom  they 
we  pledged.     De  Lisle  v.  Priestman,  1  Br.  176. 

50.  The  pawnee  of  goods  may  recover  their  full  value  in  trespass 
tgaiast  a  stranger  who  takes  them  away,  although  they  were  pledged  to 
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him  for  less;  being  answerable  to  the  pawnor  for  the  excess.    Lyk  f. 
Barker  fy  al^  5  Binn.  457. 

5L  A  pawnee  has  a  special  property  in  the  pledge,  and  may  assign 
it,  and  the  assignee  may  consequently  assert  his  title  to  it,  against  the 
owner,  or  one  standing  in  his  place.     Thompson  v.  Patrick^  4  W.  414, 

52.  Although  a  pawnee  use  the  pawn  tortiously,  yet  he  is  answerablo 
by  action  only;  he  does  not  there  fore,  forfeit  his  lien.     Ibid. 

53.  A  pawnee  or  lessee  of  goods  may  maintain  trespass  against  the 
owner  of  the  goods,  as  well  as  against  a  stranger,  for  taking  them  awajr 
during  the  existence  of  his  property  in  them.  Srodes  v.  Caven^  3  W, 
258. 


C.  Other  cases  of  bailment. 

54.  Ordinary  care  and  ordinary  skill  are  required  from  all  persons  em- 
ployed in  any  business.     Gamber  v.   Wolaver^  1  W.  &  S.  66.    Hfri- 

TPN,  J. 

55.  Therefore  it  was  held  to  be  error  to  charge  in  an  action  to  reco?ei 
the  price  of  making  charcoal  out  of  wood  furnished  for  the  purpose  by 
the  defendant,  that  the  plaintiff  was  not  liable  for  losses  arising  to  the 
defendant  in  Xhe  course  of  the  employment,  unless  he  was  guilty  ol 
gross  neglect  or  wilful  misconduct.  Gamber  v.  Wolaver,  1  W.  4 
S.  60. 

56.  In  an  action  by.  the  owner  of  a  canal  boat  against  the  steersman 
whom  he  had  employed  to  take  her  down  the. river,  to  recover  damage 
for  the  loss  of  the  boat,  which  was  carried  over  a  dam,  in  consequeno 
of  the  negligence  of  the  defendant,  it  was  held  that  it  was  not  a  sufli 
cient  answer  to  the  charge  of  negligence  that  the  boat  was  not  properlj 
provided  with  poles  and  hands;  if  the  vessel  was  improperly  navigale< 
too  near  the  dam.     Hice  v.  Ktigler,  6  Wh.  336. 

57.  It  is  not  to  be  doubted  that  the  law  of  particular  or  specific  lienor 
goods  in  the  hands  of  a  tradesman  or  artificer  for  the  price  of  work  done 
on  thenj,  is  a  part  of  the  common  law  of  Pennsylvania.  APInlyref. 
Carver,  2  W.  &  S.  395.     Gibson,  C.  J. 

5S.  As  an  exclusive  right  to  the  possession  of  the  thing  is  the  basis  of 
such  a  lien,  it  exists  not  in  favour  of  a  journeyman  or  day  labourer. 
Ibid. 

59.  The  plaintiff  who  had  contracted  to  build  a  house  for  another, em- 
ployed the  defendant  to  make  a  number  of  doors  for  the  house,  the  plain- 
tiflf  supplying  the  materials  for  the  purpose.  Held,  that  the  defendant 
had  a  lien  upon  the  doors  for  his  work,  and  that  the  plaintiff  was  not 
entitled  to  remove  them  in  replevin,  although  previously  to  the  suit  be 
had  given  notice  to'  the  defendant  that  he  was  ready  to  pay  hioi  the 
balance  due  on  delivery  of  the  doors,  and  although  after  bringing  the 
suit  he  had  paid  the  defendant  the  b.ilance  due  him  in  full.  APIntyrt 
V.  Carver,  2  W.  &  S.  392. 

60.  An  agreement  by  which  certain  personal  property  was  deposited 
with  jSy  who  was  to  have  the  right  to  purchase  in  a  certain  contingencfi 
was  held  not  to  give  such  title  to  the  bailee  as  to  render  the  propertf 
liable  to  execution  and  sale  for  her  debt.     Clark  v.  Jack,  7  VV.  375. 

61.  If  one  hire  a  carriage  and  horses  to  go  a  jburney,  and  the  o«roer 
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«nd  his  own  driver,  and  the  horses  are  injured  by  immoderate  driving, 
the  person  who  hired  them  is  not  liable  to  the  owner  for  the  damages, 
anlessit  appear  that  the  injury  was  occasioned  by^ome  act  or  interfe- 
WDce  of  his.     Hughes  v,  Boyer^  9  VV.  556. 

62.  Where  a  tfiare  is  put  to  pasture  in  consideration  of  her  services, 
the  person  to  whom  she  is  put  is  a  naked  bailee,  and  is  not  entitled  to 
the  increase  of  the  animal  during  the  period.  Jillen  v.  Jilhn^  2  P.  R. 
166. 

63.  It  is  well  settled  that  the  finder  of  lost  property  has  no  lien  for 
expenses  gratuitously  incurred  in  taking  care  of  it.  Elier  v.  Edwards^ 
4\V.66.     Sergeant,!. 

64.  Whether  the  finder  has  any  remedy  against  the  owner  to  recover 
SD  indemnity  for  his  expenses,  seems  undetermined.     Ibid. 

65.  Lumber  which  had  gone  adrift  and  lodged  upon  an  island  in  the 
Susquehanna  river,  was  held  not  to  be  subject  to  the  provisions  of  the 
ad  nf  20th  March,  1812,  which  applies  only  to  lumber  taken  while 
baling  down  the  waters  of  the  river.     Eiier  v.  Edwards,  4  W.  63. 

66.  A  voluntary  bailee,  without  reward,  is  liable  only  for  gross  neglu 
fmce^  for  the  omission  of  that  care  which  the  most  inattentive  take. 
Tompkins  v.  Saltmarsh,  14  S.  &  R.  275. 

67.  In  an  action  against  a  voluntary  bailee,  for  the  loss  of  goods  in- 
trusted to  his  care,  evidence  is  admissible  of  his  concomitant  acts  and 
declarations  immediately  before  and  after  the  loss,  to  disprove  the  alle- 
gation of  carelessness  and  negligence.     Ibid. 

68.  Bat  he  is  not  competent  to  prove,  by  his  own  testimony^  that  the 
loQ  was  not  by  his  neglect  or  carelessness.    Ibid. 
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A.  CoQitniction  and  efiect  of  the  state  bank- 

nipt  law  of  1785,  and  of  the  act  of  Con- 
pen  of  1800. 

B.  What  will  constitute  an  act  of  bank- 

niptcy. 
^'  Of  the  commission,  and  what  may  be 
pn)Ted  uider  it. 


D.  Of  the  assignees,  and  of  actions  bj  them, 

and  of  the  evidence  in  such  actions. 

E.  Liability  of  a  bankrupt  after  a  certificate. 

F.  Proceedings  under  the  state  bankrupt  law 

of  1785. 

G.  Efiect  of  an  assignment  by  commissioners 

of  bankrupt  in  a  foreign  country. 


A.  Construction  and  effect  of  the  state  bankrupt  law  of  1785,  and  of  the  act 

of  Congress  of  1800. 

1.  Where  a  judgment  had  been  obtained  against  •/^,'who  afterwards 
became  bankrupt,  but  previous  to  committing  an  act  of  bankruptcy, 
conveyed  land  to  a  bona  fide  purchaser,  it  was  held  that  the  bankrupt 
Bclsdid  not  operate  on  the  land  conveyed,  which  therefore  remained 
subject  to  the  judgment.  Ralston  v.  Belly  2  D.  168;  S.C.  by  the  name 
fVhite  ^  al.  V.  Hamilton  J  1  Y.  183. 

2.  The  preference  given  by  §  65,  of  the  act  of  1st  March,  17P9,  to 
sureties  in  custom-house  bonds,  was  not  taken  away  by  the  bankrupt  act 
of  4th  April,  1800.     Champneys  v.  Lyle,  1  Binn.  327. 

3.  The  surety  in  such  case  is  entiiled  to  priority  of  payment  out  of 
the  bankrupt's  estate  for  both  principal  and  interest.    Ibid. 
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B.  What  will  constitute  an  act  of  bankruptcy. 

4.  Whether  the  flight  of  a  resident  of  another  state  to  his  hom 
amounts  to  an  act  of  bankruptcy;  duhitatur  in  Pleasants  v.  MtngfyoLf 
1  D.  390. 

5.  Whether  a  deed  made  without  any  valuable  consideration,  to  a 
child,  is  an  act  of  bankruptcy;  dubitatur  in  Joy^s  Les.  v.  Cassartf%\L 
126;   1  Y.  50. 

6.  If  an  act  of  bankruptcy  w^re  committed  by  connivance  with  the 
creditors,  or  some  of  them,  the  commission  was  not  valid.  Barnes  r. 
Billing  tony  1  W.  C.  C.  R.  29.  ^ 

7.  The  giving  a  preference  to  one  creditor  did  not  constitute  an  actof 
bankruptcy,  though  if  given  on  the  eve  of  a  bankruptcy,  and  in  coa- 
temptation  of  it,  it  was  void.    Ibid. 

8.  So  a  denial  to  a  sheriff  was  not  an  act  of  bankruptcy,  tmless  hi 
came  to  serve  the  debtor  with  process.    Ihid, 

9.  The  act  which  constituted  a  bankruptcy  must  have  happened  withio 
six  months  before  the  commission  issued.    Ibid. 

10.  Although  a  debtor  concealed  himself  from,  or  was  denied  to,  hii 
creditors,  yet  if  he  did  not  thereby  prevent  the  service  of  process,  it 
not  an  act  of  bankruptcy  under  the  act  of  1800.    Ibid. 


C.  Of  the  commission^  and  what  may  be  proved  under  ii. 

11.  A  petition  subscribed  by  one  of  two  partners,  in  thenameof  hifli- 
self  and  partner,  is  a  legal  ground  for  issuing  a  commission.  PUasantt 
V.  Meng  fy  al.j  I  D.  389. 

12.  Any  person  interested  may  contest  the  legality  of  the  petitioning 
creditor's  debt;  but  whether  creditors  who  have  received  a  dividend 
under  the  commission  are  not  estopped,  dubitatur.  Joy^s  Les.  v.  Coh 
sart,  2  D.  126;  I  Y.  50. 

13.  A  note  on  the  back  of  an  account,  the  last  item  of  which  vil 
previous  to  the  passing  of  the  act,  promising  to  pay  with  interdtp 
which  note  bore  date  subsequent  to  the  act,  did  not  warrant  a  con- 
mission.    Ibid. 

14.  A  supposed  bankrupt,  in  consideration  of  five  shillings,  assigns 
his  estate  to  the  commissioners,  for  the  use  of  his  creditors  claiming 
under  the  commission.  Afterwards  the  proceedings  fail  for  want  of  A 
sufficient  petitioning  creditor.  No  interest  passed  by  the  assig^me&l 
Joy  8f  al.  V.  PTager,  3  Y.  138. 

15.  It  seems  that  a  note  which  a  bankrupt  acquires  between  b* 
commission  and  certificate,  becomes  the  property  of  his  assigness,  unles 
it  is  lent  to  him  as  an  accommodation.     Sparhawk  v.  Broome^  6  BioBi 

16.  There  is  nothing  illegal  in  an  agreement  by  a  particular  creditor 
not  to  prove  under  a  commission,  provided  there  is  no  collusion  to  thi 
prejudice  of  other  creditors.     Kingston  tr.  Wharton^  2  S  &  R.213. 

17.  If  the  original  ground  of  action  be  founded  in  contract,  but  dii 
immediate  cause  arise  ex  delictOy  and  it  is  a  claim  for  damages  anliqs^ 
dated  by  an  express  agreement,  or  such  as  the  law  will  not  imply  >> 
agreement  to  pay,  it  is  a  claim  not  barred  by  the  certificate.  DusarU 
Murgatroydy  1  W.  C-  C.  R.  13. 
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18.  If  the  owner  of  a  ship  agree  to  carry  the  goods  of  a  freighter  safely 
io  his  ship,  and  a  loss  arises  from  the  fault  of  the  captain,  the  damages 
irimig  ex  delietOf  and  being  unliquidated,  canuot  be  brought  in  under 
the  commission.     Ibid. 

19.  But  if  the  owner  had  engaged  to  carry  the  goods  safely,  and  on 
iulare  to  pay  ^1000,  he  would  on  failure  have  become  a  debtor  for 
flOOO,  which  migh(  be  brought  in  under  the  commission.    Ibid. 

20.  The  holder  of  a  promissory  notCg  purchased  after  a  commission  of 
liokniptcy  has  issued  at^ainst  the  drawer,  may  prove  the  debt  under  the 
eiNiimission.    Humphries  v.  BlighVs  ^ssignees^  C.  C.  4  D.  370. 

21.  The  endorser  of  a  bill  of  exchange  which  has  been  protested 
kefore  the  bankruptcy  of  the  drawer  and  paid  afterwards,  may  set  it  off  * 
ipinat  demand  of  the  assignees,  though  such  claim  could  not  be  proved 
ttder  the  commission,  but  the  defendant  must  show  the  debt  to  be  sub* 
Mng  to  him  alone  at  the  time  the  action  is  brought.  Marks  ^  aL  v. 
iarkar  fy  al.,  1  W.  C.  C.  R.  178..  * 

22.  Promi<^sory  notes  given  by  a  bankrupt  may  be  assigned  after  the 
eomnission  issued,  and  the  assignee  may  come  in  under  the  commis- 
100,  bat  he  must  allow  all  offsets  which  could  have  been  made  against 
the  assignor,  though  the  note  express  to  be  ^  without  defalcation."  Hum" 
fkregs  V.  BlighVs  Jissignees,  1  W.  C.  C.  R.  44. 

23.  Debts  due  to  the  United  States  were  not  within  the  provisions  of 
ibe  bankrupt  act.  The  person  and  property  of  a  bankrupt  are  liable  to 
the  United  States,  notwithstanding  his  certificate.  U.  States  v.  King^ 
Wall  13, 18. 

D,  Of  the  assignees y  and  of 'actions  by  them^  and  of  the  evidence  in  such 

actions, 

24.  An  agreement  by  ttoo  out  of  three  assignees  of  a  bankrupt  can- 
Dot  bind  the  third  in  his  private  or  representative  capacity,  unless  they 
tare  previously  authorised  by  him,  or  he  afterwards  affirms  the  act. 
BUgU  V.  Jlshley  fy  aL,  1  P.  C.  C.  15,  26. 

25.  An  action  will  not  lie,  at  the  suit  of  the  assignees,  for  a  torty  such 
it  for  deceiving  the  bankrupt  in  the  sale  of  wines.  Shoemaker  v.  Kelly ^ 
2D.  213;  2  Y.245. 

26.  w9,  as  agent  for  B,  and  to  secure  a  debt  due  to  him,  takes  a  mort* 
gage  of  real  estate,  in  his  own  name,  from  the  debtor,  and  then  obtains 
I  release  of  the  equity  of  redemption.  •/?  retains  the  title  deeds,  and  B 
laoeives  the  rents  and  profits.  Afterwards  ^  lends  his  notes  to  B,  and 
family  takes  them  up,  shortly  after  which,  B  is  declared  a  bankrupt.  His 
aaagnees  cannot  recover  the  premises  from  «/^,  until  they  reimburse  him 
the  amount  so  paid  for  B.  Frazier  ^  al.  v.  Hallowelly  1  Binn.  126. 
(TxATss,  J.  dissenting.) 

27.  The  proceedings  by  the  commissioners  of  bankrupt,  are  finished 
within  the  51st  section,  when  the  commissioners  have  proceeded  on  the, 
eommission,  examined  the  bankrupt  and  other  witnesses,  admitted  the 
creditors  to  prove  their  debts,  and  assigned  the  bankrupt's  estate.  And 
vfaen  such  proceedings  are  filed  in  the  district  court,  certified  copies 
thereof  dive  prima  facie  evidence  against  all  persons  of  the  commission, 
trading  and  acts  of  bankruptcy.    Rugan  v.  fVesty  1  Binn.  263. 

28.  The  56th  section,  which  made  the  commission  and  assignmenl 
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conclusive  evidence  of  the  trading  and  act  of  bankruptcy  in  all  casei 
where  the  assignees  should  prosecute  any  debtor  of  the  bankrupt,  for 
any  debt,  duty  or  demand^  does  not  apply  to  an  action  of  trover  by  the 
assignees.     Jbid. 

29.  The  assignees,  in  actions  brought  by  them,  must  prove  the  debt 
of  the  petitioning  creditor,  except  in  actions  brought  by  thenn  against 
the  debtors  of  the  bankrupt,  under  sect.  56;  but  th(^t  section  extended 
only  to  suits  for  debts,  duties  or  (Jemands.  Hartshorne  ^  aL  v.  fVrigU 
fy  al.y  1  P.  C.  C.  64,  70. 

30.  The  certificate  of  a  bankrupt's  conformity,  is  conclusive  evidetioe 
of  the  issuing  of  the  commission,  and  of  the  trading  and  bankruptcy,  in 

'  an  action  by  the  assignees  against  a  debtor  of  the  bankrupt;  but  it  ii 
only  prima  facie  evidence  of  such  facts,  in  an  action  by  a  creditoi 
against  the  bankrupt,  and  under  the  replication  that  the  certificate  wai 
unfairly  obtained,  it  was  competent  for  the  plaintiflf  to  prove  that  the 
defendant  was  not  a  trader  within  the  meaning  of  the  act  of  CongreA 
Blythe  fy  aL  v.  Johns,  5  Binn.  247. 

31.  In  an  action  against  a  person  who  had  been  discharged  under  the 
state  bankrupt  law  of  4785;  it  was  held  that  evidence  was  admissiUl 
on  the  part  of  the  plaintiff  to  show  that  the  certificate  was  unfairly  or 
illegally  obtained.     Pleasants  v.  Meng,  1  D.  380. 

32.  A  copy  of  the  assignment  to  the  commissioners  of  a  bankrupt, 
certified  by  their  clerk,  after  the'  expiration  of  the  bankrupt  law,  was 
admitted  in  evidence.     Scott  v.  Leather,  3  Y.  184. 

33.  Quere.  Whether  a  purchaser,  under  the  assignee,  must,  in  eject- 
ment, prove  the  debt  of  the  petitioning  creditor.  Hartshorne  ?. 
Wright y  ut  supra. 

34.  In  ejectment  by  the  vendee  of  the  assignees  of  a  bankrupt,  against 
one  claiming  by  a  title  adverse  to  the  bankrupt,  the  plaintiff  is  not  bonod 
to  prove  the  trading  and  act  of  bankruptcy.   Scott  v.  Leather,  ut  supn^^ 

35.  In  ejectment,  if  one  of  the  counts  is  upon  the  demise  of  the  at* 
signees  of  a  bankrupt,  and  the  other  on  the  demise  of  the  bankrupt 
himself;  and  the  plaintiff  fail  to  prove  the  petitioning  creditor's  debt, 9 
as  to  support  the  first  count,  he  may  rely  on  the  other,  although  th« 
deed  of  the  assignees  recites  the  bankrupt's  assigtiment,  &c.  Harti' 
home  4*  al»  v.  Wright,  ut  supra. 

36.  In  an  action,  by  the  assignees  of  a  bankrupt,  a  general  confession 
of  judgment  admits  the  assignment  and  right  of  action  to  be  in  ibe 
plaintiff,  agreeably  to  the  declaration.   Kelly  v.  Holdship,  1  Br.  36. 

37.  In  an  action  by  the  United  States,  against  one  who  had  received 
property  belonging  to  a  certificated  bankrupt,  the  bankrupt  is  nota^ 
competent  witness  to  prove  the  time  of  his  insolvency;  debts  to  the 
United  States  not  being  barred  by  a  certificate.  U,  States  v.  iS/ift 
Wall.  13,  18. 

E.  Liability  of  a  bankrupt  after  certificate.  , 

38.  A  bankrupt,  who,  between  the  date  of  his  commission  ftnd  Mir 
certificate  of  discharge,  endorses  a  promissory  note,  is  liable  to  an  actiot 
upon  the  note,  by  the  endorsee,  whether  it  was  drawn  and  endorsed  te 
the  accommodation  of  the  bankrupt,  or  he  gave  value  for  it,  and  whetbK 
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the  property  of  the  note  be  in  the  assignees  or  not.  Sparhawk  ^  al.  v. 
Broome^  6  Binn.  256. 

59.  The  payee  of  a  note,  who  has  paid  the  balance  due  on  it,  under 
I  judgment  obtained  against  him,  after  the  bankruptcy  of  the  maker, 
bjran  endorsee,  who  had  previously  received  his  dividends  from  the 
ingnees^  of  the  maker,  by  direction  of  the  payee,  cantiot  recover 
ai^st  the  maker,  who  has  obtained  his  certificate,  ^tisiin  ^  al.  v. 
Sough,  2  Y.  15;  S.  C.  1  Y.  524. 

40.*  If  a  debtor,  previous  to  a  bankruptcy,  promise  a  particular  credi- 
tor to  pay  the  debt,  when  he  shall  be  abhy  his  certificate  of  a  discharge, 
nder  the  act  of  ISOO,  is  no  bar  to  an  action  on  the  new  promise, 
ikhough  the  original  debt  might  have  been  proved  under  the  commis* 
m.   Kingston  v.  Wharton^  2  S.  &  R.  208. 

41.  //  seemsj  that  although  such  creditor  have  proved  the  original 
idn,  under  the  commission,  and  received  a  dividend,  he  may  recover 
"imhlance  in  an  action  on  the  new  promise.    Ibid. 

41  If  a  debtor,  on  the  eve  of  bankruptcy,  makes  a  neto promise  to 
pyi&  consideration  of  an  agreement  by  the  particular  creditor  not  to 
pn>fe  under  the  commission,  such  promise  is  binding.     Ibid, 

43.  A  promise  to  pay  when  able^  is  a  contingent  debt,  and  not  abso- 
ivteoDtil  the  happening  of  the  event,  and  it  lies  on  the  plaintiflT,  in  an 
idioD  on  such  promise,  to  prove  the  ability.    Ibid. 

F.  Proceedings  under  the  state  bankrupt  law  of  1785. 

;,    44.  Under  this  act  the  court  could  not  legally  compel  commissioners 
\  tf  bankrupt  to  give  a  certificate  of  conformity,  even  though  an  issue 
-  riioald  be  found  in  favour  of  the  bankrupt,  or  the  court  should  differ 
fiom  the  commissioners.    Respublica  v.  Clarkson  fy  a/.,  1  Y.  46. 

45.  A  bankrupt  might  have  been  committed  for  perjury  in  his  exami- 
Ution,  before  the  forty-two  days  given  by  sect.  14  of  the  act  had  ex- 
fxbi    Respublica  v.  Wright,  1  Y.  205. 

46.  Under  the  bankriipt  act  of  Pennsylvania,  a  prior  judgment  credi- 
tor was  not  entitled  to  have  the  proceeds  of  a  sale  of  real  estate,  levied 
tnderan  execution  on  a  younger  judgment,  paid  to  him.  Oibbs  v.  Gibbs, 
^D.371. 


6.  Effect  of  an  assignment  by  commissioners  of  bankrupt  in  a  foreign 

country. 

47.  An  assignment  by  commissioners  of  bankrupt  in  England,  does 
M  operate  a  legal  or  equitable  transfer  of  the  property  of  a  bankrupt 
bene,  so  as  to  prevent  a  foreign  attachment  by  an  American  creditor. 
MUnt  V.  Moretony  6  Binn.  353. 

48.  But  although  foreign  assignees  cannot  support  an  action  iu  their 
OVD  names,  yet  if  no  adverse  claim  appear,  a  judgment  in  favour  of  the 
bankrupt  may  be  marked  to  their  use,  and  if  an  adverse  claimant  ap- 
pears, even  after  judgment  affirmed,  the  court  below  may  stop  the  pay- 
ment uniil  the  right  is  decided.     Byrne  v.  Walker,  7  S.  &  R.  483. 

49.  A  foreign  assignee  in  bankruptcy  may  sue  in  the  name  of  the 
bankrapt,  in  the  courts  of  Pennsylvania,  for  the  assets  of  the  estate,  and 
will  be  entitled  to  recover  them,  unless  as  against  the  rights  of  an  Ame- 
rican creditor  of  the  bankrupt.     MerricVs  Estate^  2  Ash.  485. 

VOL.  L— 10 


146 


BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTEa 


BILLS  OP  EXCHANGE  AND  PROMISSORY  NOTEa 


A.  Liability  of  the  parties  to  a  bill  or  note; 

and  how  they  are  discharged:  (a)  lia- 
bility of  the  drawer  and  maker;  (b)  lia- 
bility of  the  drawee  of  a  bill;  (c)  liability 
of  the  endorser. 

B.  Of  the  transfer  of  a  bill  or  note;  and  when 

the  endorsee  may  maintain  an  action  oil 
it  in  his  own  name.  , 
C  When  the  consideration  of  a  bill  or  note 
may  be  inquired  into;  how  far  it  is  com- 
petent to  prove  fraud;  and  of  the  right 
of  set-ofil 


D.  How  far  possessioa  of  a  bill  or  doH 

sufficient  authority  to  demand  payai 

E.  When  a  protest  most  be  made;  andhM 

what  bills  are  considered  as  foreign  bi 

F.  When  and  how  demand  and  notioe  m 

be  given. 

G.  Proceedings  when  a  bill  or  note  ii  dm 

in  another  state  or  country. 
H.  Of  the  remedy  upon  a  bill  and  nots. 
I.  Of  the  damages  recoverable  on  a  bill 


A.  Liability  of  the  parties  to  a  bill  or  note;  and  how  they  are  disehargd 

1.  All  (he  parties  to  a  bill  or  note  are  liable  for  the  amount  dn 
although  only  one  satisfaction  can  be  recovered;  and  execution  forooi 
may  be  issued  in  all  the  suits.     Turin  v.  Morris  ^  aL,  2  D.  115. 

(a)  Liability  of  the  drawer  and  maker. 

2.  It  is  now  settled,  that  if  a  bill  of  exchange  is  not  accepted,  an  adii 
will  lie  upon  it  against  the  drawer  before  the  time  when  it  is  made  |W 
able.     Taan  v.  Le  GattXy  1  Y.  204. 

3.  But  the  plaintiff  in  such  action  is  not  entitled  to  recover  the  20 ji 
cent,  damages,  but  only  interest  from  the  time  of  notice  of  protest.  J 
ibid, 

4.  If  the  bona  fide  owner  of  a  bank  note  cut  it  in  two  parts,  and  SM 
the  parts  in  different  letters,  he  may  recover  the  whole  amount  of  d 
bank,  on  producing  one  of  the  parts.  Bullet  v.  Bank  of  Pennsylwim 
2  W.  C.  C.  R.  172.  Martin  v.  Bank  of  United  States,  4  W.  C.  C.1 
253. 

5.  And  a  notice  by  the  bank,  that  notes  voluntarily  cut  by  tl 
owner  would  not  be  paid  unless  all  the  parts  should  be  brought  togeth 
does  not  alter  the  law,  although  notice  were  brought  home  to  the  pir 
by  whom  the  notes  were  cut.  Martin  v.  Bank  of  United  StateSj 
supra.     ^  , 

6.  An' alteration  in  the  date  or  amount  of  a  promissory  note  bytl 
payee,  in  any  material  respect,  avoids  it,  although  in  the  hands  of  i 
innocent  endorsee,  for  a  valuable  consideration.  JBank  of  United  Si0i 
V.  Bussely  3  Y.  391.  Stephens  v.  Graham,  7  S.  S.  &  R.  508.  HoA 
V.  Jamison,  2  W.  &  S.  438. 

7.  And  this,  although  by  the  alteration  the  day  of  payment  shoaldl 
retarded.    Bank  of  United  States  v,  Bussel,  ul  supra. 

8.  And  it  is  error  for  the  court  to  leave  it  to  the  jury  whether  i 
alteration  in  the  date  was  material  or  otherwise.  Stephens  v.  Grahtu 
ut  supra.  * 

9.  A  joint  and  several  promissory  note  was  signed  by  JJ,  j9,and  C/H 
afterwards  •d  acknowledged  his  signature  to  a  witness,  who  subscriki 
his  name  in  the  presence  of  .^  and  of  the  payee,  without  stating  tbttl 
witnessed  only  the  signature  of  jJ.    In  action  against  the  three  omM 
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IS  held^  that  this  was  not  such  an  alceratidn  of  the  instrument  as  to 
large  B  and  C  Beary  v.  Haines^  4  Wh.  17. 
).  The  endorser  of  a  bill  can  recover  against  the  maker  only  so 
h  as  he  has  been  obliged  to  pay  to  the  holder;  and  it  is  not  enough 
the  holder  acknowledges  satisfaction  to  himjf  in  truth  nothing  v/as 
I.  GrttnUaf^.  Maker  8r  ^/.;  2  W.  C.  C.  R.  44. 
1.  If  the  endorser  of  a  note  sign  a  general  release  to  the  maker,  be- 
the  note  becomes  due,  of  all  actions,  causes  of  action,  and  demands, 
ich  he  then  had,  or  might  in  future  have  against  the  maker,  by  rea- 
of  any  act,  matter,  cause,  or  thing,  prior  to  the  date  of  the  release,  he 
not,  if  he  pays  the  note  afterwards,  maintain  an  action  against  the 
wer.     Coe  v.  Hutton^  1  S.  &  R.  398. 

12.  In  an  action  by  the  endorsee  of  a  promissory  note,  against  the 
iker,  the  defendant  filed  an  affidavit  of  defence,  setting  forth  that  on  a 
rtain  day  (after  the  date  of  the  note  and  before  it  fell  due,)  his  creditors 
^  an  agreement,  under  their  hands  and  seals,  giving  him  an  exten- 
^  of  time  for  paying  their  debts,  which  agreement  was  annexed  to  the 
Edavit,  and  contained  a  covenant  not  to  sue,  &c.,  and  also  a  covenant 
take  up  such  notes  of  the  defendant  as  they  had  passed  away  when 
ey  should  become  due.  The  affidavit  further  stated,  that  the  payee  of 
e  note  executed  the  deed  of  extension,  by  the  consent  and  approbation 
the  plaintiff,  as  the  deponent  verily  believed,  &c.:  Held^  that  this  affi- 
iTit  was  not  sufficient  to  prevent  a  judgment  under  the  act  of  28th 
larch,  1835.     Milne  v.  Hamilton^  3  Wh.  284. 

13.  A  bond  from  a  third  person  is  no  discharge  of  the  maker  or  en- 
irser  ofa  note  unless  it  be  so  agreed;  and  obtaining  judgment  on  the 
nd  does  not  alter  the  case.   Sterling  v.  Marietta.  Co  ,11  S.  &  R.  179. 

14.  Nor  will  the  forbearance  to  sue  the  maker,  nor  delay  to  sue  the 
dorser,  discharge  the  latter,  provide.d  the  time  was  not  given  until 
ter  the  note  was  protested.     Ibid. 

15.  And  if  a  note  be  drawn  and  endorsed  for  the  accommodation  of 
e  endorser,  and  a  bond  of  indemnity  be  given  by  the  endorser  to  the 
aker,  the  holder  does  not  discharge  the  maker  by  giving  time  to  the 
idorser  after  the  day  of  payment,  although  at  the  time  of  giving  the 
ilay,  the  holder  knows  that  it  was  an  accommodation  note.  Bank  of 
lontgomery  v.  Walker j  9  S.  &  R.  229.  S.  C.  12  S.  &  R.  382. 

16.  In  an  action  brought  in  the  District  Court  for  the  city  ar^d  county 
i  Philadelphia,  by  the  payee  of  a  note  for  136  dollars,  against  the  maker, 
le  latter  filed  an  affidavit  of  defence,  setting  .forth  that  at  the  time  the 
9te  was  given  an  agreement  was  made  between  them,  that  if  the  de- 
ndam  should  within  two  weeks  pay  him  the  sum  of  110  dollars,  the 
ote  should  be  given  up;  that  the  original  note  for  which  this  was  given 
rtsan  accommodation  note,  for  which  the  defendant  had  never  received 
ioy  value,  and  that  he,  the  defendant,  tendered  the  said  amount  at  the 
itne appointed,  and  is  still  ready  to  pay  the  same:  Held,  that  the  alleged 
•peemenl  was  without  consideration,  and  that  the  District  Court  was 
^t  in  Entering  judgment  for  want  of  a  sufficient  affidavit  of  defence. 
Kce  ?.  Morris,  4  Wh.  249. 

17.  In  an  action  in  the  District  Court  for  the  city,  and  county  of  Phila- 
Uphia,  brought  by  the  holder  against  the  drawer  of  two  bills  of  ex- 
^wge,  for  500  dollars  each,  which  had  been  protested  for  non-payment, 
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the  defendant  filed  an  affidavit  of  defence  in  the  following  words:  * 
two  bills  of  exchange,  whereof  copies  have  been  filed  of  record  ir 
action,  were,  at  the  time  of  their  maturity,  owned  hy  S.  Wi  ^  P.  i 
the  payees:  and  these  instruments  being  unpaid,  said  payees  entere 
an  agreement  with  them  (said  defendants)  to  pay  them  1900  doll 
Tennessee  money,  in  full  satisfaction  of  six  drafts  of  500  dollars 
(two  of  which  are  now  sued  out  in  this  action.)  Under  this  agree 
defendants  made  some  payments  on  account  of  the  compromise 
lated  as  above,  and  have  tendered  the  liquidation  in  full  upon  the 
specified,  and  now  are,  (as  they  have  at  all  times  since  been,)  res 
comply  with  their  part  of  the  contract.  The  draft  in  question,  if 
now  the  property  of  the  plaintiffs,  must  have  become  so  since  the  m 
of  the  above  agreement,  which,  having  been  entered  into  subseqn( 
the  maturity  of  the  paper,  must  be  binding  upon  the  plaintiffs, 
nent  hopes  and  expects  to  prove  on  the  trial  that  the  plaintiffs  ar 
the  owners  of  said  paper,  but  that  the  same  actually  belongs  t( 
Messrs.  7!,  who  hope,  by  this  action,  to  avoid  their  contract  entere 
as  above.''  Held,  that  the  District  Court  was  right  in  giving  jndj 
for  want  of  a  sufficient  affidavit  of  defence.  Rising  v.  Patter 
Wh.  316. 

18.  The  incapacity  of  one  party  to  a  bill  to  contract,  does  not  dir 
the  responsibility  of^^ other  competent  parties  to  each  other.  Ki 
Reeside,  1  M.  294. 

19.  Thus  it  is  not  a  valid  defence  to  an  action  by  the  holder  a 
the  drawer  of  a  bill  of  exchange,  who.  was  a  mail  contractor,  thi 
drawee  was  the  postmaster  general,  and  the  bill  drawn  upon  him 
official  character,  and  that  his  acceptance  could  not  affect  him  perse 
Ibid.     [But  see  Reestde  v.  KnoXj  2  Wh.  233,  post.  §  83.] 

20.  Where  a  promissory  note  is  payable  at  a  particular  place 
bank,  and  the  holder  is  at  the  bank  until  the  usual  hour  for  closir 
same,  on  the  day  on  which  the  note  falls  due,  ready  to  receive  pay 
no  further  demand  on  the  maker  is  necessary,  in  order  to  char§ 
endorser.    Rahm  v.  Philadelphia  JBanky  I  R.  335. 

21.  A  draft  or  bill  made  payable  at  no  particular  time,  is  pay  at 
mediately;  and  to  charge  the  drawer  or  an  endorser,  it  must  h 
sented  for  payment  in  a  reasonable  time  after  the  receipt  of  it.  2 
V.  Vouns^,  3  W.  343.     Gibson,  C.  J. 

22.  Wnere  the  bill  was  not  presented  for  payment  for  nearly 
months  after  the  date,  it  was  held  that  the  drawer  was  not  liable. 
for  V.  Youngj  3  W.  339. 

23.  Where  a  bill  was  drawn  upon  a  firm  by  one  who  had  \ 
partner,  in  favour  of  another  partner,  it  was  held  that  this  circum: 
did  not  excuse  the  endorsee  from  presentment  and  notice;  notice  < 
retirement  of  the  drawer  from  the  firm  having  been  publicly  given 
ral  days  before  the  date  of  the  bill.     Taylor  v.  Youngy  3  W.  339. 

24.  If  an  order  be  but  an  authority  to  receive  money,  and  it  hav 
an  effect  during  the  life  of  the  drawer,  it  becomes  void  by  his  c 
M^Kee  v.  Myer*s  ex'or^  Add.  33. 

25.  The  holder  of  a  bill,  payable  to  A  or  bearer j  who  retains  th 
without  calling  on  the  drawee,  gives  the  drawer  credit,  and  no  rec 
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eu)  be  had  afterwards  to  the  drawer  or  payee,  whether  the  drawee  be  in 
good  circumstances  or  otherwise.     Henry  v.  Donaghy^  Add.  39. 

26.  Until  actaal  payment  of  the  bill,  the  acceptor  cannot  maintain  an 
fciion  against  the  drawer:  and  if  he  pay,  after  the  certificate  of  bank- 
ruptcy of  the  drawer,  he  is  not  barred  by  the  certificate.  Greenleafyr. 
Maker  ^  aL  2  W.  C.  C.  R.  393. 

27.  Ao  action  for  money  had  and  received,  will  not  lie  by  the  accep- 
tor of  a  bill  of  exchange  before  payment.  Parker  v.  United  Stales,  1 
P.  C.  C.  266. 

2S.  If  a  bill  be  drawn  by  •/?,  with  directions  to  charge  the  amount  to 
17,  and  it  is  accepted  generally  and  paid,  the  drawer  <is  not  liable.to  the 
drawee,  unless  it  appear  that  B  was  the  agent  of  t^,  and  the  direction  to 
diarge  the  bill  to  him,  was  only  to  point  out  the  fund  from  which  the 
bill  was  to  be  paid.    Bell  v.  Davidson^  3  W.  C.  C.  R.  339. 

89.  The  acceptor  of  a  bill,* without  funds  of  the  drawer,  cannot  sue 
die  drawer,  without  proving  that  he  has  paid  the  bill,  or  done  something 
eqmralent  thereto;  as,  that  he  is  in  execution  for  the  same  under  a  oa- 
fm  ad  satisfaciendum,  which,  as  to  him,  is  a  satisfaction.  Parker  v. 
0,  States^  ut  supra. 

30.  A  factor,  indebted  to  his  principal,  remitted  to  him  a  bill  drawn  by 
biai9elf  as  payment  The  bill  being  protested,  the  principal  refused  to 
Teceive  it  in  payment,  and  returned  the  first  of  the  set.  Heldy  that  the 
bill  was  cancelled  from  the  time  that  it  was  returned,  and  that  the  p;iyee 
ooold  not  afterwards  negotiate  the  second  bill  of  the  set,  so  as  to  subject 
the  drawer  to  an  action  on  it.     Ingraham  v.  Gibbs^  2  D.  134. 

31.  In  an  action  on  a  promissory  note  given  by  the  defendant  to  the 
plaintiff,  and  payable  twelve  months  after  date,  it  was  held  that  the 
plaintiff  was  entitled  to  recover  a  verdict  and  judgment,  although  it  ap- 
peared that  on  the  day  of  the  date  of  the  note  he  had  given  to  the  defend- 
lota  bond,  with  condition  to  make  to  him  a  deed  in  fee  for  certain  land 
open  the  payment  of  the  note;  and  that  a  deed  had  not  been  tendered 
before  the  institution  of  the  suit.    Stroop  v.  Ransom,  10  W.  297. 

fb)  Liability  of  the  drawee, 

32.  A  bill  of  exchange  is  an  assignment  and  appropriation  of  so  much 
tDoney  in  the  hands  of  the  drawee  to  the  use  of  the  payee.  If  accept- 
ed, the  right  of  the  payee  is  a  legal  one.  If  not,  it  gives  an  equitable 
right  to  the  money  due  by  the  drawee,  and  he  may  be  sued  fn  the  name 
of  the  drawer  by  the  payee  for  the  debt  due  to  the  drawer.  Corser  v. 
Crfli^,  1  W.  C.  C.  R.  424. 

33.  A  drawee  who  has  generally  agreed  to  accept  bills  for  a  foreign 
correspondent,  continues  bound  until  notice,  not  to  draw,  is  given  and 
i^i^ed,  and  though  he  has  no  funds  of  the  drawer  in  his  hands.  De 
Toitei  V.  Crousillat,  2  W.  C.  C.  R.  132. 

34.  The  defendants  who  had  received  goods  of  Ji  for  sale  on  commis- 
>too,  wrote  to  •d,  stating  the  amount  of  sales  at  a  certain  sum,  and  added, 
"which  you  can  value  on  as  payable  on  the  19th  inst.'*  A  bill  was 
drawn  immediately  after  the  receipt  of  this  letter,  and  in  conformity  with 
it  in  every  essential  particular,  which  was  taken  by  the  plaintifis  as  cash 
^  payoaent  of  a  precedent  debt:    Held,  that  the  defendants'  letter 
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amounted  to  an  acceptance  of  the  bill  to  be  drawn,  and  was  bipding 
upon  them.     Ogden  v.  Ferguson^  1  Bald.  38. 

35.  In  an  action  in  the  District  Court  for  the  City  and  County  of  Phila* 
delphia,  by  the  endorsees  of  a  bill  of  exchange  dated  at  Nashville, against* 
the  acceptor  residing  in  Philadelphia,  the  defendants  filed  an  affidavitof 
defence,  stating  that  after  the  bill  was  due,  <^  it  was  forwarded  by  the 
plaintiffs  to  D.  W.  &  Co.  of  Nashville,*'  who  by  letter,  dated  after  the 
bill  became  due,  had  agreed  to  receive  payment  in  their  own  notes,'&c 
In  a  supplemental  affidavit,  the  defendant  stated  that  he  had  seen  aa 
entry  in  the  account-book  of  the  plaintiffs,  in  which  the  bill  '^  had  been 
charged  back  by  them  to  the  endorsees,  by  whom  it  had  been  forwarded 
to  them  for  collection.''  In  an  action  in  the  same  court  by  the  endorsee^ 
against  the  drawer  of  the  bill,  the  defendant  filed  an  affidavit  of  defencei 
stating  that  the  bill  was  *<held,  as  the  deponent  has  learned  since  the 
same  was  due,  by  D.  W.  &  Co.  of  Nashville,"  who  were  indebted  to  the 
defendant  in  a  much  greater  amount,  and  by  letter  dated  after  the  bill 
became  due,  agreed  to  receive  payment  in  their  own  notes  held  by  the 
defendant;  and  the  affidavit  concluded  with  stating,  that  the  bill  ^  if  doit 
held  and  owned  by  the  plaintiffs  must  necessarily  have  been  transferred 
to  them  by  D.  W.  &  Co.  since  the  date  of  the  letter."  Heldj  that  the 
District  Court  was  right  in  giving  judgments  for  want  of  sufficient  affida- 
vits of  defence  in  the  above  cases.     Comly  v.  Bryan^  5  Wh.  261. 

36.  If  one  accept  a  forged  bill  or  draft,  he  is  bound  in  law  to  pay  it. 
V.  States  V.  Bank  of  United  States^  C.  C.  4  D.  235,  in  note. 

37.  The  reason  for  this  liability  is,  that  the  acceptor  is  presumed  to 
know  the  drawer's  hand-wriiing,  and  by  his  acceptance  to  take  this 
knowledge  upon  hiipself.  Levy  v.  Bank  of  United  States^  1  Binn.  36. 
Shifpen,  C.  J. 

38.  The  entry  of  a  check  as  cash,  made  by  the  officer  of  a  bank  in 
the  private  bank-book  of  the  holder,  is  equivalent  to  a  paypient.  Levy 
V.  Bank  of  United  States,  4  D.  234;  S.  C.  1  Binn.  27. 

39.  If  a  forged  check  is  credited  as  cash  in  the  bank-book  of  the 
holder,  who,  upon  being  informed  of  the  forgery,  agrees,  under  a  mis- 
take  of  his  right,  that  if  the  check  is  really  a  forgery,  it  is  no  deposit, 
he  is  not  bound  by  his  agreement.     Ibid, 

40.  Where  one  presented  a  check  to  a  bank  in  which  he  kept  an  ac- 
count, and  it  was  entered  to  his  credit,  as  cash,  in  his  private  bank-book, 
and  in  the  books  of  the  bank,  and  it  was  soon  afterwards  discovered  to 
be  a  forgery,  with  which  fact  the  holder  was  unacquainted  at  the  time 
of  presenting  it,  it  was  held,  that  the  entry  being  equivalent  to  cash,  the. 
bank  was  hound  thereby.     Ibid, 

41.  If  a  bill  of  exchange  be  drawn  in  favour  of  a  fictitious  payee^ 
and  that  circumstance  be  known  to  the  acceptor  as  well  as  to  the  drawer, 
and  the  name  of  such  payee  be  endorsed  on  the  bill,  an  innocent  endorsee 
for  a  valuable  consideration  may  recover  on  it  against  the  acceptor,  as 
on  a  bill  payable  to  bearer.     Hunter  v.  Blodget,  2  Y.  480. 

42.  There  may  be  a  recovery  against  the  acceptor  on  a  bill  of  ex- 
change lost  or  mislaid;  but  the  plaintiff  must  indemnify  the  defendant 
against  it.     Meeker  fy  al.  v.  Jackson,  3  Y.  442. 

43.  But  such  indemnity  must  be  given  or  tendered  previous  to  the 
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commencement  of  the  suit;   otherwise  the  plaintiff  cannot  recover. 
Snyder  7.  Wolflty^  8  S.  &  R.  331. 

44.  If  a  bill  be  accepted  in  part  and  protested  for  the  balance,  and  then 
accepted  by  the  drawee  for  the  balance  for  the  honour  of  the  first  en- 
dorser, the  acceptor  is  not  bound  to  pay,  unless  the  holder  will  deliver 
him  the  bill  with  his  endorsement.    Freeman  v.  Perot ^  2  W.  C.  C.  R. 

485. 

45.  It  is  no  defence  to  the  acce))tor  of  a  bill  of  exchange  that  the  holder 
has  since  received  another  bill  from  the  drawer  payable  at  a  subsequent 
date  for  a  part  of  the  amount,  and  given  time  to  him  for  the  balance, 
though  the  bill  was  accepted  for  the  accommodation  of  the  drawer,  and 
was  known  to  the  holder  when  he  received  the  bill.  fVhite  v.  Hop- 
itw,  3  W.  &  S.  99. 

46.  Nor  would  a  formal  release  of  the  drawer,  without  payment  or 
satisfaction,  be  a  defence  in  such  case.     Ibid. 

47.  An  acceptor  of  a  foreign  bill  is  not  liable  either  by  the  law  of 
England  or  statute  of  Pennsylvania,  to  reimburse  the  drawer  the  dam- 
ages which  he  may  have  paid  on  the  non-payment  of  the  bill.  fFati 
?.  Riddk,  8  W.  545. 

48.  Interest  is  payable  by  such  acceptor  according  to  ihe  law  of  his 
residence,  although  the  drawer  may  have  paid  more.     Ibid, 

(c)  Liability  of  the  endorser, 

49.  The  endorser  of  a  note  is  only  a  security  that  the  drawer  shall 
pay  the  money;  ther^ore^  if  the  holder  is  guilty  of  any  neglect,  or  re- 
ceirespart  of  the  money  from  the  drawer,  and  gives  time  for  the  rest, 
the  endorser  is  no  longer  responsible.    Robertson  fy  al.  v.  Vogel^  1  D. 

50.  Where  a  bond  has  been  assigned  to  the  holder  of  a  note,  as  col- 
lateral security,  for  the  benefit  of  the  endorser  as  well  as  of  himself,  he 
isbonnd  to  use  due  diligence  in  entering  up  judgment  on  the  bond,  and 
issuing  execution.  And  it  lies  upon  him  to  show  some  agreement,  by 
^hich  the  want  of  such  diligence  was  not  to  prejudice  him.  Lyon  v. 
Huntingdon  Bank,  12  S.  &  R.  61. 

M.  Where  the  drawer  of  a  note  is  discharged  from  arrest  on  a  ca,  sa. 
^J  the  holder,  the  endorser  is  also  discharged.  M^Fadden  v.  Parker  ^ 
<  4  D.  275;  S.  C.  3  Y.  496. 

53.  And  a  new  trial  was  granted  where,  in  an  action  by  (he  holder 
against  the  endorser  of  a  note,  the  court  submitted  to  the  jury  the  inten- 
jion  of  the  plaintiff,  in  discharging  the  drawer  out  of  custody  on  a  ca.sa. 
issued  in  an  action  against  him.     Ibid, 

53.  Where,  at  the  time  the  note  was  issued  and  endorsed,  the  maker 
pve  the  holder  a  mortgage  as  security,  it  was  held  that  the  note  was 
not  merjred,  and  that  the  endorser  continued  liable,    Ligget  v.  Bank  of 
fmnsyivania,  7  S.  &  R.  219. 

54.  The  endorsement  of  a  sealed  note,  in  blank,  by  the  payee,  does 
t>ot  create  a  liability  on  the  part  of  the  endorser.    Folwell  v.  Beaver.  13 

5i  Nor  does  such  endorsement  authorise  the  holder  to  insert  any 
pJirantee  of  payment  over  the  endorser's  name.     Ibid. 
^-  Nor  will  the  endorser  be  liable  on  an  allegation  of  a  promise^  ua« 
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less  it  be  express  and  explicit^  •'and  clearly  established  by  testimony. 
Ibid. 

57.  •/^  having  accepted  two  bills  of  exchange  for  nearly  the  same 
amount,  on  the  same  day,  sent  his  clerK  to  the  person  in  whose  hands 
both  bills  were,  as  agent  of  two  different  holders,  to  take  up  one  of  theo^ 
but  the  clerk  took  up  the  other  and  brought  it  to  *^j  who  cancelled  his 
accjeptance.  Within  five  minutes,  however,  after  he  had  received  the 
bill,  he  wrote  his  name  again  under  the  acceptance,  and  sent  it  back  to 
the  agent,  who  received  it,  and  gave  up  the  other  bill.  Heldy  thattho 
bill  first  taken  up,  was  paid,  and  the  endorsers  discharged.    Bogari  f. 

.  NevinSf  6  S.  &  R.  361.     (Gibson,  J.  dissenting.) 

58.  An  instrument  in  the  form  of  a  promissory  note,  issued  by  a  bank, 
with  the  corporate  seal  on  its  face,  is  a  specialty;  and  an  endorsement 
in  blank  by  the  payee  does  not  make  him  liable  as  the  endorser  of  a 
negotiable  note.     Prevail  v.  Fitchy  5  Wh.  385. 

59.  Where  the  payee  of  a  note  under  seal,  endorsed  it  in  blank,  and 
put  it  in  the  hands  of  his  partner  to  obtain  money  upon  it  for  the  use  of 
the  firm,  and  the  partner  delivered  the  note  to  a  money  broker,  who 
took  it  to  the  plaintiff's  agent  and  showed  it  to  him,  and  on  being  adnd 
as  to  the  value  of  the  note,  pointed  to  the  defendant's  endorsement,  and 
assured  the  plaintiff's  agent  of  his  sufficiency,  whereupon  the  plaintif 
discounted  the  note;  it  was  held^  that  the  plaintiff  might  recover  bade 
from  the  defendant,  the  money  paid  to  the  broker.    Ibid. 

60.  Where  the  holder  of  a  promissory  note  accepted  from  the  maker 
a  check  upon  a  bank,  drawn  by  a  firm  composed  of  the  maker  and  a 
third  person,  for  the  amount  of  the  note,  payable  in  six  days,  which  wal 
agreed  to  be  in  full  satisfaction  for  the  note,  ^Mn  case  the  check  was  dolf 
honoured  at  its  maturity,"  it  was  held^  that  the  acceptance  of  the  check 
suspended  the  remedy  of  the  holder  against  the  maker,  and  discharged 
the  endorser.  Okie  v  Spencer^  1  M,  299.  S.  C.  affirmed  on  error,  % 
Wh.  253. 

61.  Where  a  plea  by  the  endorser  of  a  note,  set  forth  that  an  agree* 
ment  was  made  between  the  plaintiff  and  the  maker  of  the  note,  by 
which  the  plaintiff  agreed  to  accept  a  draft  or  check  upon  a  bank,  paf- 
able  six  days  after  date,  which  was  to  be  in  full  satisfaction  for  the  note, 
in  case  the  check  was  duly  honoured  at  its  maturity;  and  that  soek 
check  was  then  and  there  given,  and  accepted  by  the  parties;  it  was 
heldy  that  the  plea  was  good,  although  it  did  not  allege  in  terms,  that  the 
contract  was  to  give  time  to  the  maker.  Okie  v,  Spencer j  1  M.  299. 
S.  C.  2  Wh.  253. 

62.  Where  the  real  estate  of  the  drawer  of  a  note  had  been  sold  at 
sheriff's  sales,  and  the  proceeds  brought  into  court  for  distribution  among 
the  several  creditors  having  liens  thereon,  and  the  holder  of  the  note 
who  had  a  judgipent  against  the  drawer,  neglected  to  avail  himselfol 
the  means  of  payment  out  of  this  fund;  it  was  heldy  that  the  endorser 
was  discharged  pro  lanto.  Ramsey  v.  The  Westmoreland  Bahky% 
P.  R.  203. 

63.  Where  the  plaintiff  suffered  several  years  to  elapse  after  the  wM 
became  due,  without  proceeding  against  the  drawer  or  his  representative 
it  was  heldy  that  the  defendant  was  not  liable  on  a  contract  of  guarantee. 
Isett  V.  Hoge^  2  W.  128. 
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M.  A  creditor  who  lias  obtained  judgment  against  the  drawer  of  a 
te  and  the  endorsers,  and  who  has  levied  an  execution  upon  the  land 
(he  drawer,  and  also  upon  the  lands  of  the  sureties,  in  a  recognisance 
en  by  the  latter  for  a  stay  of  execution,  upon  which  execution  the 
d  of  the  sureties  was  extended^  niay,  nevertheless,  have  execution  of 
chattels  of  the  endorsers.  Chro  v.  The  Huntingdon  Bank^  1  P.  R. 
5. 

)5.  Q^ere,  How  it  would  be  if  the  land  were  condemned.  Ibid. 
)6.  An  agreement  between  an  endorser  and  his  endorsee  that  no 
ourse  was  to  be  had  to  the  former,  and  that  the  latter  should  look  to 
maker  only,  constitutes  a  good  defence  to  a  suit  by  the  latter  against 
!  former.  Girard  Bank  v.  Comly^  2  M.  405. 
S7.  The  defendant  had  endorsed  a  note  for  the  accommodation  of  a 
or  endorser.  When  the  note  became  due,  Jjy  the  holder,  called  upon 
I  prior  endorser,  who  said  he  was  unable  to  pay,  and  asked  for  time, 
d offered  to  give  his  note  for  the  interest  which  would  accrue  upon  the 
iitrgement  of  time.  The  note  was  renewed  by  ^d  without  application 
ibedefendant;  who  however  afterwards  promised  to  pay  the  amount  to 
(plaintiff,  to  whom  •d  had  endorsed  the  note  after  it  had  become  due. 
!&/,(!}  that  the  defendant  was  discharged  by  the  conduct  of  the  plain- 
';  (2)  that  the  promise  to  pay  was  without  consideration,  and  not 
Mlingnpon  the  defendant;  (3)  that  the  plaintiff  could  not  maintain  an 
ioD  in  hisbwn  name  upon  such  new  promise.  Walters  v.  Swallow^ 
ffh.  446. 

S9  The  defendant  wrote  on  the  back  of  a  note,  <<I  transfer  the  within 
letoi/.  £.  and  guarantee  the  payment  of  the  same,'^  to  which  he 
oed  his  name:  Held^  that  this  was  not  an  endorsement  so  as  to  make 
defendant  liable  in  the  first  instance.  Snevily  v.  Ekelj  1  W.  &  S. 
J. 

)9.  Where  an  endorser  went  to  the  holder  of  a  note  and  told  him  that 
drawer  was  about  to  send  personal  property  away,  and  requested 
3  to  issue  execution  upon  the  judgment  which  he  (the  holder)  had 
ained  against  the  drawer,  which  the  holder  refused  to  do;  and  the 
dersaid  that  he. would  discharge  him  from  his  endorsement  and  look 
ihe  dawer  alone,  it  was  heldy  that  there  was  a  sufficient  consideration 
this  agreement  to  release,  and  that  the  endorser  was  ihereby  dis- 
used. Westmoreland  Bank  v.  Klingensmithy  7  W.  523. 
fO.  A  prior  endorser  is  liable  to  a  subsequent  one,  although  the  note 
8  drawn  and  endorsed  for  the  accommodation  of  the  maker,  or  dis- 
inted  for  the  payee  after  the  endorsements.  Mullen  v.  French^  9 
96.    Youngs  v.  Ball,  9  W.  139. 

71.  And  the  liability  of  a  preceding  endorser  is  not  affected  by  the 
^mstance  of  the  subsequent  endorser  (the  plaintiff)  having  received 
rtof  the  proceeds  of  the  qote  when  discounted  in  payment  of  a  pre- 
ling  debt.     Youngs  v.  Ballj  9  W.  139. 

9!th€  transfer  of  a  bill  or  note;  and  when  the  endorsee  may  maintain  an 

action  on  it  in  his  oum  name. 

%  An  endorsement  on  a  bill,  <<pay  the  amount  to  v?.  B.  or  order,  for 
T  ttte,"  prevents  the  further  negotiability  of  the  bill,  and  in  case  of 
"^  no  damages  can  be  recovered.    If  the  endorsee  be  a  creditor  of 
vox,  L— 11 
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the  endorser,  by  whom  it  is  remitted,  he  must  apply  it  to  the  < 
the  endorser,  if  paid:  if  not,  he  must  remit  the  money  if  receiv 
return  the  bill  if  dishonoured.  If  the  endorsee,  being  a  credit 
the  bill  as  payment,  or  make  it  his  own  by  his  subsequent  com 
may  sue  the  drawer  and  endorser.  If  he  do  not  take  it  as  payi 
make  it  his  own,  he  may  sue  for  his  originaKdebt.  Browne  v.  «i 

1  W.  C.  C.  R.  512. 

73.  A  note  drawn  by  •/^,  payable  to  the  order  of  jB,  and  purpt 
be  endorsed  by  By  is  discounted  hy  C,  who  sells  it  bona  Jide^  ai 
out  any  improper  conduct  by  delivery,  and  without  endorsemei 
and  receives  the  money.  The  endorsement  of  B  proves  to  be  a 
D  may  recover  back  the  money  paid  to  C.  Ritchie^.  Summei 
3  Y.  531. 

74.  But  Z>  cannot  maintain  such  suit  without  having  redeli 
tendered  the  note  to  the  defendant  before  bringing  the  action. 
High  Court  of  Errors,  3  Y.  543. 

75.  If  a  note  endorsed  in  blank  be  placed  in  a  bank  for  collect 
protested,  the  bank  may  support  an  action  upon  it  in  it^  owi 
Sterling  v.  Marietta  Co.,  11  S.  &  R.  179. 

76.  To  make  bills  of  exchatige  or  notes  assignable,  the  pi 
assign  them  must  appear  in  the  instruments  themselves;  tl 
where  a  bill  of  exchange  was  made  payable  to  •/^,  without  th( 
**or  order,"  and  endorsed  to  B  after  acceptance,  it  was  held 
endorsee  could  not  maintain  an  action  against  the  acceptors  in  I 
name.   Girard  v.  La  Coste  fy  aL,  1  D.  194.    S.  P.  Barrier e  v. 

2  D.  249. 

77.  A  note  promising  to  pay  to  A,  B.  or  order,  five  hundred 
^^in  bank-notes  of  the  chartered  banks  in  Pennsylvania,"  is  not 
tiable  note  on  which  the  assignee  can  sue  in  his  own  name. 
mick  V.  Trotter,  10  S.  &  R.  94. 

78.  The  sale  and  delivery  of  a  prbmissory  note,  payable  t 
order,  without  any  endorsement  or  assignment,  is  not  of  itself 
ground  of  an  assumpsit,  so  as  to  enable  the  purchaser  to  b 
action  against  the  maker  in  his  own  name.    Waters  v.  Millar,  1 

79.  A  note  or  bill  payable  to  the  order  of  •d.  B.  is  payable  t 
or  order,  and  need  not  be  endorsed  by  him  for  the  purpose  of 
his  own  name.     Huling  v.  Hays,  1  W.  &  S.  419. 

80.  A  note,  dated  in  Philadelphia,  for  the  payment  of  mone 
bank  at  St.  Louis,  "  current  rate  of,  exchange  to  be  added,"  is  n 
gotiable  promissory  note.    Philadelphia  Bank  v.  Newkirk,  2  J 

81.  An  action  cannot  be  maintained  in  the  name  of  the  holi 
bill  or  draft,  payable  to  bearer  in  specific  goods,  accepted  by 
fendant,  and  taken  by  the  plaintiff  after  acceptance;  and  the  dc 
is  entitled  to  avail  himself  of  any  set-off  against  the  drawer. 
stock  v.  Schoyer,  9  W.  102.  * 

^  82.  A  promissory  note  payable  to  ^,  without  words  of  negoi 
was,  some  time  after  it  fell  due,  endorsed  by  him,  and  payin 
manded  by  the  holder  of  the  makers.  Held  that  the  holder  coul* 
tain  an  action  in  his  own  name  against  Ji,  Leidy  v.  Tammati 
353. 
83.  An  order  drawn  by  a  contractor  on  the  Postmaster  Geo 
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he  following  word«:  **  &>,— On  the  first  day  of  January,  1836,  pay  to 
ny  order  85000,  for  value  received,  and  charge  the  same  to  my  ac- 
xNint,  for  transporting  the  United  States  mail,  and  oblige  your  friend, 
r.  £;"  was  held  not  to  be  a  negotiable  bill  of  exchange,  so  as  to  en- 
\\k  the  holder  to  sue  in  his  own  name.  Reeside  v.  Knox,  2  Wh.  233, 
efersing  the  judgment  of  the  District  Court  in  Knox  v.  Reeside,  1  AL 

m, 

84.  The  negotiability  of  a  note  is  not  impaired  by  an  assignment  of  it 
loderseal  endorsed,  nor  by  a  receipt  endorsed  of  certain  goods  received 
DO  account.    Ege  v.  Kyle,  2  W.  223. 

85.  A  note  payable  "in  current  bank-notes,"  is  not  a  note  for  the  pay- 
Mat  of  money,  so  as  to  be  negotiable,  and  capable  of  transfer  by  blank 
endorsement,  so  as  to  make  the  endorser  liable  to  the  holder.  Gray  v. 
Donahue^  4  W.  400. 

86.  An  action  may  be  maintained  in  the  name  of  the  holder  of  a 
note,  which  is  payable  to  bearer.     Rankin  v.  Woodworth,  2  W.  134. 

87.  A  mere  order,  drawn  by  a  third  person,  on  C,  "to  pay  to  the 
Older  of  w^,  when  in  funds,  the  net  amount  of  sales"  of  certain  goods, 
sod  accepted  by  C,  is  not  a  negotiable  instrument;  if  without  consider- 
ation Jt  is  subject  to  the  revocation  of  the  drawer;  and  if  for  a  valuable 
conaderation,  it  is  an  appropriation  in  favour  oi  Ji;  and  in  neither  case 
ctttif  maintain  an  action  in  his  own  name  against  C  Jackson  w. 
TUghman,  1  M.  31. 

88.  «f,  the  holder  of  a  promissory  note,  a  short  time  before  the  failure 
jrf  the  drawer,  and,  in  anticipation  of  that  event,  sold  it  to  B,  who  was 
todebted  to  the  drawer.  On  the  failure  of  the  drawer,  his  assignees 
brought  an  action  against  B,  who  set  off  the  promissory  note,  and  ob- 
ttioed  a  verdict  and  judgment;  held,  that  t^  had  a  right  to  dispose  of  the 
Dote  to  B,  and  that  the  assignees  had  no  cause  of  action  against  him. 
Beppard  v.  Bey  lard,  1  Wh.  223. 

89.  Where  a  bank-note  of  glOOO,  which  had  been  stolen  by  JJ,  was 
Itken  by  him  to  the  office  of  the  plaintiff*,  to  whom  he  was  indebted 
opoD  a  promissory  note,  in  a  less  amount;  and  the  plaintifi*,  without 
Warning  to  ^  his  promissory  note,  or  giving  him  credit  upon  it,  took 
ibe  bank-note  to  a  bank  in  the  neighbourhood  to  get  it  exchanged, 
vhere  he  was  informed  that  the  note  had  been  stolen;  it  was  held,  that 
^  property  in  the  note  passed  to  the  plaintiff.  Sylvester  v.  Girard,  4 
R.  185. 


C.  ffhen,  the  consideration  of  a  bill  or  note  may  be  inquired  into;  how  far 
it  is  competent  to  prove  fraud,  and  of  the  right  of  set-off. 

90.  Prima  facie,  n,  bill  is  evidence  of  a  consideration  paid;  but  if 
*rong  circumstances  exist  to  the  contrary,  the  payee  should  prove  it. 
K  S/a/^,  V.  Price,  2  W.  C.  C.  R.  460. 

91.  Pnor  to  the  act  of  1797  it  was  held,  that  the  endorsee  of  a  note 
^k  it  subject  to  all  equitable  considerations  existing  between  the  maker 
w»i  payee.  APCullough  v.  Houston,  1  D.  441.  ["7%w  case  though 
^^^otferruled  hcu  always  been  regret  ted,''     Per  Tilohman,  C.  J.  in 

■^^8.tR.  265,  and  see  S.  P.  in  4  D.  63.   8  S.  &  R.  483.  9  S.  &  R.  196. 
7W.32a]      . 
^*  The  act  of  1797  was  intended  only  to  place  notes,  bearing  date  in 
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the  city  or  county  of  Philadelphia^  on  an  equal  footing  with  i 
other  parts  of  the  commercial  world,  bnt  not  to  give  the  holder  o 
the  right  to  recover  the  whole  that  appears  due  on  the  face  of  i 
all  circumstances.     Cromwell  fy  al,  v.  Arrott^  1  S.  &  R.  180. 

93.  The  consideration  of  a  note  payable  <*  without  defalcation' 
be  inquired  into  in  an  action  by  a  bona  fide  holder  against  the 
though  the  note  be  not  dated  in  the  city  or  county  of  Philadelp 
discounted  by  a  bank,  nor  deposited  in  a  bank  for  collection.  1 
ReedeTy  9  S.  &  R.  193.  [The  doctrine  held  in  Letois  v.  Seedi 
be  confined  to  the  case  of  promissory  noles,  not  under  seal,  j 
Foley y  2  P.  R.  248.     Huston,  J.] 

94.  The  blank  endorsement  of  a  bill  passes  all  the  interest  t 
endorsee,  in  succession,  discharged  from  any  obligation  whici 
subsist  between  the  original  parties,  but  which  does  not  appear 
face  of  the  instrument  itself.  Wilkinson  fy  al.  v.  Nicklin  ^  aL 
D.  398. 

95.  A  promissory  note  deposited  for  collection  in  one  of  th* 
incorporated  by  the  act  of  21st  March,  1814,  and  becoming  due, 
being  drawn  payable  at  such  bank,  is,  by  the  true  constructioi 
eighth  section  of  that  act,  not  liable  to  defalcation.  Chray  v.  ^S^t 
S.  &  R.  481. 

96.  In  an  action  by  the  endorsee  of  a  promissory  note  aga 
drawer,  it  is  not  competent  for  the  defendant  to  give  in  evid 
agreement  signed  by  the  payee  at  the  time  the  note  was  given, 
to  show  a  want  of  consideration.    Bausman  v. ,  stated 

97.  In  an  action  by  the  endorsee  against  the  drawer  of  a  not 
in  Philadelphia^  payable  on  demand^  without  defalcation,  > 
appeared  that  the  payee  lived  in  Philadelphia,  and  the  dra^w 
distance  of  one  hundred  and  eighty  miles;  and  that  the  first  notic 
the  drawer  received  of  the  endorsement  was  fourteen  months  a 
date  of  the  note,  previous  to  which  notice  he  had  made  payment 
payee,  it  was  held\\\dX  the  jury  might  presume  that  the  endor 
notice  of  the  payments.     Cromwell  Sf  al,  v.  Arrolt,  1  S.  &  R.  1 

98.  When  a  promissory  note  has  been  assigned  for  a  valuabl 
deration,  and  in  the  course  of  business,  evidence  of  any  tran 
between  the  assignor  and  the  parties  to  the  note  to  which  the  \ 
is  not  privy,  is  not  relevant.  Secus  if  it  shows  that  the  assigne 
trustee,  or  had  notice  of  the  transaction,  or  did  not  receive  it  in  du 
of  business.     Harrisburg  Bank  v.  Meyer,  G  S.  &  R.  537. 

99.  But  where  a  promissory  note  drawn  by  the  defendant, 
without  defalcation,  was  assigned  by  the  payee  under  his  sea 
plaintiff,  but  previous  to  the  assignment  the  plaintiff  called  u 
drawer  and  was  informed  by  him  that  it  would  not  be  paid,  a 
the  payee  was  insolvent,  it  was  held  that  the  defendant  might 
evidence  that  he  made  divers  payments  on  account  of  the  pa^ 
the  date  of  the  note,  and  after  the  assignment  of  it.  Lighty  v.  I 
14  S.  &  R.  127. 

100.  The  wordsy^^ unthotit  defalcation^'*  in  a  single  bill  or  not 
sealydo  not  preclude  the  obligor  from  showing  a  failure  of  consi 
in  an  action  by  an  assignee.     Houk  v.  Foley,  2  P.  R.  24$. 

101.  In  an  action  of  debt  upon  a  sealed  note  it  is  competent 


an  enaorsee  taKes  a  noie  iieeaiessiy  and  under  circiimslances 
ght  to  have  exdled*the  suspicions  of  a  prudent  and  rareriil 
maker  ot  endorser  may  be  let  into  liis  defence:  tnnch  more,  if 
round  to  snspect  a  secret  iinderslanding  between  an  endorser  . 
idorsee.thai  the  latter  should  be  trustee  for  the  former.  BeltZ' 
Blackstock,  3  W,  25.   Seboeant,  J. 

efore  a  note  is  due,  the  iiolder  may  withdraw  it  from  the  bank, 
le  has  deposited  it  for  colleciion,  and  transfer  it  lo  another  per- 
may  deposit  il  in  another  banlc,  in  which  he  transacts  business, 
ny  impropriety.     Ibid.    Serqeant,  J. 

endorsed  B'a  note  at  sixty  days,  payable  at  the  Lancaster 
d  at  the  same  lime,  endorsed  a  note  in  blank  to  enable  tho 

renew  the  Grst  note  when  it  should  become  due;  the  first  note 
unted  by  the  bank;  and  when  it  became  due,  was  not  renewed, 
lot  protested,  but  laid  over  for  twenty-two  months,  when  the 
B  was  obtained  from  the  drawer  by  the  cashier  of  the  bank, 
ed  lo  the  payment  of  the  first  noie:  the  Court  of  Common 
id,  that  if  the  note  was  procured,  by  improper  means,  by  the 
the  bank  from  Che  drawer,  and  contrary  lo  the  original  desien 
dorser,  it  would  be  a  bar  to  the  plaintifTs  recovery:  and  the 
Court  affirmed  the  judgment.     Lancaster  Bank  v.  Irvine,  3 

he  endorser  of  a  note,  sued  by  the  surviving  partner  of  a  firm, 
II  upon  the  plaintiff  to  show  the  consideraiioii  paid  by  him  for 
[nanner  in  which  it  came  into  his  possession;  upon  an  allega- 
it  belonged  to  the  deceased  partner  in  his  individual  capacity; 
loes  not  appear  that  the  adminislraior  of  the  deceased  partner 
at  the  interest  is  vested  in  the  plaintiff  as  surviving  partner;  and 
e  note  did  bclonglo  the  deceased  partner  in  his  individual  right, 
nption  is,  in  the  absence  of  proof  to  the  contrary,  that  the  plain- 
bimajide  holder  for  a  sufficient  consideration.   Smytkv.Haw- 
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sideration;  otherwise  he  is  considered  as  standing  in  no  better  sitnation 
than  the  former  holder,  in  whose  hands  the  instrument  received  the  taint 
Beltzhoover  v.  Biackstock,  3  W.  26.    Sergeant,  J. 

109.  But  it  is  necessary  that  express  notice  should  be  previously  g:i?eQ 
to  the  plaintiff,  that  he  will  be  called  upon,  at  the  trial,  to  show  the  con- 
sideration given  by  him  for  the  note.    Jbid.    Sergeant,  J. 

110.  Where  the  defendant  gave  notice  to  the  plaintiff  that  no  valuable 
consideration  passed  from  the  payee  to  the  maker,  but  did  not  give 
notice  of  his  intention  to  call  upon  the  plaintiff  to  prove  the  consideration 
given  by  him  to  the  previous  holder;  it  vAs  held  thai  the  plaintiff  conld 
not  bo  required,  at  the  trial,  to  make  such  proof.  Beltzhoover  v.  BUnck- 
stocky  3  W.  26. 

111.  A  check  upon  a  bank  is  transferable  like  a  bill  of  exchange;  and 
the  mere  circumstance  of  its  being  dated  on  a  day  after  that  on  which  it 
is  taken  by  the  holder  is  not  sutBcient,  in  an  action  against  him  by  the 
holder,  to  let  the  drawer  into  a  defence  of  want  of  consideration  between 
him  and  the  payee.     Walker  v.  Geisse,  4  Wh.  252. 

112.  Nor  is  it  sufficient  to  let  the  drawer  into  such  defence  that  the 
check  was  taken  by  the  plaintiff  in  payment  of  an  antecedent  debt.   Ibii 

113.  In  an  action  in  the  District  Court  for  the  city  and  county  of 
Philadelphia  by  the  holder  of  two  checks  upon  a  bank  drawn  bjr  the 
defendant  in  favour  of  •dy  the  defendant  filed  an  affidavit,  setting  forth 
in  substance  that  the  checks  were  given  for  a  consideration  which  had 
failed;  that  they  were  post-dated;  and  that  prior  to  the  dates  when  thef 
became  due  jJ  failed,  and  also  prior  to  the  said  dates  informed  the  de* 
ponent  that  he  had  passed  the  checks  to  the  plaintiff  for  an  antecedent 
debt.  The  deponent  averred  that  the  plaintiff  received  the  checks  post- 
dated, out  of  the  regular  and  ordinary  course  of  trade,  and  without  such 
a  consideration  as  would  entitle  him  to  recover  in  his  own  name  as  a 
bona  fide  holder  for  value.  The  affidavit  concluded  by  averring  the 
deponent's  belief,  that  he  ''can  establish  the  material  allegations  above 
contained  upon  the  trial  of  this  cause."  Held^  that  the  District  Coart 
was  right  in  giving  judgment  for  want  of  a  sufficient  affidavit  of  defence. 
Ibid. 

114.  Where  an  endorsee  takes  a  note  as  collateral  merely  for  an  an- 
tecedent debt  and  not  to  be  a  satisfaction  until  paid,  the  maker  is  entitled 
to  show  that  the  consideration  has  Tailed.    Jackson  v.  Polock,  2  M.  362. 

115.  Although  the  taking  of  the  note  of  a  third  person  as  collateral 
security  for  a  pre-existing  debt,  without  more,  will  not  place  the  taker 
in  the  situation  of  a  holder  for  value,  so  as  to  protect  him  against  the 
equities  subsisting  between  the  original  parties  to  the  note;  yet  it  is  other* 
wise  if  there  is  a  new  and  distinct  consideration — as  if  time  was  given 
in  consideration  of  obtaining  the  note  as  security  for  the  debt^  &c.  i^ 
peau  V.  Waddingtony  6  Wh.  220. 

116.  The  plaintiffs,  who  were  creditors  of  A  to  the  amount  of  ?1500, 
held  as  security  for  the  debt  a  bond  given  by  a  third  person  to  A  for 
about  112400.  Ji  applied  to  them  for  the  bond,  alleging  that  he  hadaa 
opportunity  of  getting  the  money  upon  it,  and  would  with  the  proceeds 
pay  the  amount  of  his  debt  to  them.  The  bond  was  delivered  tOi' 
upon  this  understanding.  A  few  days  afterwards  ^  paid  the  plaintilS* 
2600  in  cash^  and  gave  them  a  note  drawn  by  the  defendant  in  bis  favonr 
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ibr  ^983,  as  security  for  the  balance.  Heldy  that  under  these  circum- 
itiooes  the  uote  of  the  defendant  was  taken  upon  a  sufficient  considera- 
tion, and  therefore  that  the  plaintiffs  were  entitled  to  recover  against  the 
defeodaoti  although  there  was  no  consideration  between  him  and  •/^. 
M 

117.  Id  an  action  by  the  holder  against  the  endorser  of  a  promissory 
Dote,  it  is  competent  for  the  defendant  to  prove  that  the  note  was  put 
io  circulation  by  the  drawer  fraudulently,  and  without  his  knowledge. 
Ihlme  V.  Karpserj  5  Binn.  469. 

IIS.  Id  an  action  by  the  endorsee  against  the  first  endorser,  evidence 
ii admissible  to  show  that  the  note  was  endorsed  for  the  accommodation 
of  the  drawer,  by  whom  it  was  fraudulently  put  in  circulation.  Gar- 
rigues  v.  Vogdes^  2  Br.  262. 

119.  If  the  endorser  of  a  promissory  note  proves  tliat  it  was  put  in 
diculation  by  the  drawer,  by  falsehood  Siud  frauds  he  may  call  upon  the 
pUotiff  to  show  how  he  came  by  it,  and  what  he  gave  for  it  Holme  v. 
Sarfttr^  5  Binn.  469. 

ISOi  llie  bona  fide  holder  of  a  note  payable  to  J,  S,  or  bearer  is 
entitled  to  recover  the  amount  appearing  to  be  due  on  the  face  of  it, 
iltbongh  the  consideration  may  have  failed,  if  he  has  taken  it  in  the 
Qsoal  course  of  business  for  value  and  without  notice.  Bullock  v.  fFiV- 
»,  7  W.  328. 

121.  In  an  action  by  the  endorsee  of  a  bill  against  the  acceptor,  the 
MtDdant  filed  an  affidavit  of  defence,  setting  forth  that  the  bill  was 
Bade  and  accepted  with  the  expectation  of  its  being  discounted  at  a 
oeitain  btnk,  for  the  benefit  of  the  acceptor,  and  for  that  purpose  was 
handed  to  the  drawer,  who  was  unable  to  get  it  discounted;  and  that  the 
fcpoDent  had  learned  that  the  drawer  gave  the  bill  to  the  plaintiff  as  col- 
lateral security  for  a  smaller  sum,  borrowed  by  him  from  the  drawer, 
iQd*<that  the  plaintiff  did  not  receive  the  bill  in  the  ordinary  and  usual 
ooarae  of  business,  but  received  it  under  circumstances  of  suspicion,  and 
Qch  as  ought  to  have  put  him  on  inquiry :''  Held^  that  this  affidavit  was 
Botsufficient  to  prevent  a  judgment  under  the  act  of  the  28ih  of  March, 
1835,  relating  to  the  District  Court  for  the  City  and  County  of  Philadel- 
phia.   Siitt  V.  Qarrett,  3  Wh.  281. 

182.  The  bona  fide  holder  of  a  note,  given  on  an  usurious  contract, 
vill  not  be  affected  by  the  unlawfulness  of  the  transaction,  if  he  took  it 
^thont  knowledge  of  the  usurious  consideration.  Creed  v.  Stevens,  4 
Wh.223. 

123.  In  an  action  by  the  holder  of  a  note  endorsed  in  blank,  against 
the  endorsee,  an  affidavit  of  defence  was  filed  under  the  act  of  March, 
lS35,seUtng  forth  that  the  defendant  endorsed  the  note  for  the  accom- 
inodation  of  the  maker  solely;  that  the  transaction  was  usurious,  inas- 
niQch  as  a  note  for  160  dollars  was  given  for  the  forbearance  of  125 
^lars,  the  real  debt  due  by  the  maker,  for  one  year,  &c.:  Held^  that  the 
plaintiff  was  entitled  to  a  judgment  for  the  whol^  amount  of  the  note, 
i>r  want  of  a  sufficient  affidavit  of  defence.     Ibid. 

124.  Where  the  bill  was  drawn  and  accepted  in  New  York,  and  all 
Ihe  parties  resided  there,  it  was  held^  that  the  law  of  New  York  in 
aspect  to  usury  prevailed,  and  that  the  plaintiff  was  not  entitled  to 
iwovcr  any  part  of  it.    Brewster  v.  LyndeSy  2  M.  185. 


IGO  BILLS  OF  EXCHANGE  AND  PROMISSORY  ^OTSb. 

125.  Where  a  note  was  received  by  the  plaintiff  from  the  paye 
several  other  endorsements  upon  it,  in  exchange  for  goods  and  i 
which  were  advanced  by  him  on  the  sole  security  of  the  note, 
heldy  that  the  defendant,  the  maker,  was  not  entitled  to  go  into  ev 
of  want  of  consideration  between  him  and  the  payee,  although  the 
tiff  had  stated  in  a  receipt  that  he  had  taken  the  note  as  coliatera 
rity.    Munn  v.  JkPDonaldj  10  W.  270. 

126.  It  is  no  defence  to  an  action  by  holder  against  maker  tl 
note  was  deposited  with  the  plaintiff  by  t/^,  the  payee,  and  endoi 
collateral  security  for  a  draft  drawn  by  ^  upon  the  defendant 
which  the  plaintiff  advanced  the  money  knowing  at  the  same  tin 
the  draft  was  merely  an  accommodation  one,  and  that  no  considi 
was  received  by  the  defendant  therefor.     Beits  v.  Jl/t>,  2  M.  151 

127.  Where  two  persons  were  in  partnership  under  the  firm  of 
JS  in  Philadelphia,  and  B  and  ./^  in  St.  Louis,  and  B  residing 
Louis  gave  to  C,  in  payment  of  his  individual  debt  to  him,  a  draft 
by  t/^  and  B,  upon  B  and  t/^,  which  he  immediately  accepted  in  the 
of  B  and  t/^,  it  was  he/d,  that  the  transaction  was  such  as  to  reqi 
endorsee  to  prove  at  least  that  he  gave  value  for  the  bill,  and  tl 
plaintiff  was  therefore  not  entitled  to  judgment  upon  the  mere  c 
the  bill,     Dickson  v,  PrimrosCy  2  M.  366. 

12S.  But  want  of  consideration,  &c.,  may  be  set  up  against  a 
who  takes  after  the  note  became  due.     Barnet  v.  Offerman^  7  V 

129.  The  endorsee  of  a  promissory  note,  assigned  after  a  comn 
of  bankrupt  has  issued  against  the  drawer,  takes  it  subject  to  all  t 
sets' that  existed  at  the  time  the  debtor  became  bankrupt,  althoii 
note  be  dated  in  Philadelphia,  and  express  to  be  payable  '^\i 
defalcation.'*  Humphreys  v.  BlighVs  assignees,  1  W.  C.  C.  R. 
C.  4  D  370. 

130.  t/^  being  indebted  to  J?  in  an  unascertained  balance,  as  a  s< 
therefor,  delivered  to  him  a  bill  of  exchange,  in  favour  of  and  en 
in  blank  by  C  B  did  not  pass  the  amount  to  the  credit  of  « 
delivered  the  bill,  without  endorsing  it,  to  D,  to  be  sent  on  to  thee 
for  collection,  and  took  from  D  a  memorandum,  acknowledgi 
receipt  of  the  bill,  and  promising  to  pay  the  amount,  deducting  a  < 
commission,  on  advice  of  its  being  accepted.  Afterwards,  and  wh 
bill  was  in  the  hands  of  2),  B  assigned  the  memorandum  to  Ey  i 
sideration  of  a  preceding  debt.  E  knew  nothing  of  the  original  ti 
tion.  The  bill  was  returned  dishonoured  and  delivered  to  E 
brought  an  action  against  C,  the  endorser.  Heldy  that  E  did  n( 
the  bill  in  the  usual  course  of  business,  but  subject  to  the  same 
that  existed  between  Ji  and  B,  and,  therefore,  that  he  could  reco 
more  upon  the  bill  than  the  balance  due  by  «/^  to  B.  Evans  v.  <! 
4  Binn.  366. 

131.  If  a  bill  drawn  by  Ji  upon  B,  and  endorsed  in  blank,  is  de[ 
with  Bj  for  the  accommodation  of  the  drawer,  to  enable  B  \c 
money  for  the  use  of  ^,  or  for  his  own  indemnification,  it  is  gii 
a  consideration,  and  will  pass  a  right  of  recovery  to  an  endorsee 
valuable  consideration;  and  even  if  such  bill  be  drawn  for  the  a 
modation  of  B,  and  with  a  view  to  enable  him  to  raise  money 
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)  credit  of  the  drawer,  the  latter  cannot  resist  payment  to  a  honafidt 
ichasery  though  notice  was  given  at  the  time  of  transferor  the  purpose 
•  which  it  was  drawn.    Perry  4*  a/,  v,  Orammand  4*  a/.,  1  W,  C,  C. 
100. 

132.  Where  a  bill  which  was  noted  on  the  face  of  it  for  non-accept- 
ce,  was  endorsed  in  blank  by  the  defendant  to  ^^  and  afterwards  dis- 
anted  for  Ji^  by  the  plaintiff,  evidence  is  not  admissible  to  show  that 
9  bill  was  remitted  on  account  of  the  defendant.  Wilkinson  4*  al,  v. 
\Min  fy  aLj  C.  C.  2  D.  396. 

133.  In  an  action  by  the  payee  against  the  maker  of  a  bill,  protested 
r  DOD*paymenty  it  is  competent  for  the  defendant  to  prove  that  it  was 
6  general  understanding,  that  he  was  merely  an  agent  of  the  drawee, 
dwas  not  to  be  held  responsible,  and  it  is  not  necessary  that  he  should 
kOW  a  special  agreement  to  exonerate  him.  Miles  v.  O^Hara^  1  S.  & 
u  92. 

131  But  the  endorser  of  a  note  is  liable  to  his  endorsee,  though 
t  appears  the  note  was  given  for  goods  sold  to  the  maker^  by  the 
efimdant,  as  agent  of  a  foreign  house,  and  though  it  was  assigned  to 
le  phintiff  for  a  consideration  passing  from  that  house.  APMurtrie  v. 
iwiei,  3  W.  C.  C.  R.  266. 

135.  In  an  action  by  the  endorsee  against  the  drawer  of  a  bill,  made 
i  Fkiladelphia  and  appearing  on  the  face  of  it  to  be  a  negotiable  bill, 
ridence  is  not  admissible  to  prove  a  custom  of  Dutch  merchants,  in 
bHaod  and  the  West  Indies,  that  persons  who  drew  bills  as  agents  were 
M  to  be  looked  to  for  payment.  Rheinhold  fy  al.  v.  Dertzell  fy  aL. 
y.  39. 

136.  In  an  action  by  an  endorsee  against  the  maker  of  a  note,  the 
untiff  is  not  bound  to  show  what  consideration  he  gave  for  the  note, 
though  notice  has  been  given  to  him  to  prove  the  consideration,  unless 
le  defendant'  has  given  evidence  tending  to  show  facts  which  ought  to 
conerate  him  from  payment,  except  as  against  a  bona  fide  holder  for 
line.    Jarden  v.  DaviSj  5  Wh.  338. 

137.  The  defendant  must  in  every  case  give  the  plaintiff  notice  to 

ro?e  consideration.    Simmons  v.  West^  2  M.  196. 
•  

'.  Bow  far  potntssion  of  a  bill  or  note  is  si^fficient  authority  to  demand 

payment, 

138.  A  drew  a  note  in  favour  of  B^  and  after  signing  it  pfit  it  in  his 
^  Bm  the  absence  of  A  prevailed  oh  •^'s  wife  to  unlock  the  desk, 
Dd  deliver  the  note  to  him.  It  was  adjudged  that  the  mere  signing  of 
yt  note,  without  a  delivery  by  the  drawer  to  the  payee,  gave  it  no  ef- 
Kt;iDd  that  the  plaintiff  could  not  take  advantage  of  a  possession  sur- 
tptitbusly  obtained.    ATKinzie  v.  Elton,  4  D.  58,  in  note. 

139.  In  an  action  by  the  payee  against  the  drawer  of  a  bill,  drawn 
ttder  a  particular  agreement  respecting  damages,  in  case  of  protest,  and 
ii^doned  **  pay  to  the  order  of  w?,"  who  had  no  interest  in  its  contents, 
iimhtldf  that  the  possession  of  the  bill  was  evidence,  in  this  case,  of 
tttothority  to  demand  payment  of  its  contents,  and  that  the  action  was 
^brought  in  the  name  of  the  payee:  the  court  considering  the  en- 
'iKiBment  as  a  mere  authority  to  receive  the  money  f6r  the  plaintiffs. 

▼OL.  L— 12 
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Morris  v.  Foreman^  1  D.  193,08  stated  and  explained  by  BBADroRD,!, 
2  D.  147, 1  Y.  99. 

140.  But  in  an  action  by  the  payee  against  the  acceptor  of  a  bill, 
which  had  been  specially  endorsed,  it  was  heldy  that  the  possession  of 
the  bill  and  protest  was  not  sufficient  evidence,  without  farther  proof,  of 
a  subsequent  endorsee's  having  received  the  amount  of  the  bill.  Om^ 
gerat  4*  al.  v.  MCarty,  2  D.  144.  S.  C.  1  Y.  94.  Contra,  Lorudak 
V.  Browrij  3  W.  C.  C.  R.  404. 

141.  Lonsdale  v.  Broum  was  the  case  of  an  action  by  the  pafw 
against  the  dratoer^  though  that  does  not  seem  to  make  any  differeneei 
It  was  decided  on  the  authority  of  Clark  v.  7%e  United  StateSf  (I 
Wheaton,  76.)'-'Craigy.  Brown^  §  144,  is  exactly  in  point  with  6orf^ 
ratv.  AT  Car  If/;  but  it  was  decided  in  1814,  before  the  decision  ii 
Clark  V.  The  U.  States. 

142.  In  bills  payable  to  order  there  is  a  distinction  between  thou 
which  are  endorsed  in  blanks  atid  such  as  are  specially  endorsed.  Pw- 
session  in  the  former  case  is  evidence  of  title,  but  not  in  the  latter.  Gofw 
gerat  v.  ATCartyy  2  D.  146,  1  Y.  98.    Bradford,  J. 

143.  The  plaintiff,  in  an  action  upon  a  bill  of  exchange,  may  striki 
out  a  special  as  well  as  a  general  endorsement  on  the  bill.  Morris  u 
Foreman,  1  D.  193. 

144.  If  the  bill  is  endorsed  in  blank,  the  plaintiff  may  strike  out  a 
subsequent  endorsement,  possession  he'mg  prima  facie  evidence  thatbs 
had  paid  the  endorsee,  filter  where  the  endorsement  is  in  full  Cfmg 
V.  Brown,  1  P.  C.  C.  171.    Weakly  v.  Bell,  9  W.  273. 

145.  Possession  of  a  bill  of  exchange  or  order^by  the  drawee  vsprimB  j 

facie  evidence  of  his  having  paid  it.    2kigler  v.  Gray^  12  S.  &  R.4ft  ; 

S.  P.  Weidner  v.  Schtveigart,  9  S.  &  R.  385.  ] 

146.  Possession  of  a  note  which  had  been  discounted  by  a  bankftr  j 
the  payee,  is  sufficient  prima  facie  evidence  of  his  having  paid  tbi 
money  to  the  bank  to  entitle  an  endorsee  to  recover  from  a  prior  en- 
dorser.   Mullen  V.  French,  9  W.  96. 

E.  fPhen  a  protest  must  be  made;  and  herein  what  bills  are  considered  «  ^ 

foreign  bills. 

147.  A  bill  of  exchange  drawn  in  one  state  upon  a  person  living  il 
another  state,  is  a  foreign  bill,  and  therefore  the  protest  of  such  bDlii 
good  evidence,     Lonsdale  v.  Brown,  1  W.  C.  C.  R.  148. 

148.  The  act  incorpors^ing  the  Philadelphia  Bank,  which  provi(H 
<Mhat  all  notes  or  bills,  at  any  time  discounted  by  the  said  corporatio8f 
shall  be,  and  they  are  hereby  placed,  on  the  same  footing  as  foreifl 
bills  of  exchange,^*  does  not  render  a  protest  and  notice  thereof  to  tin 
endorser  necessary,  in  order  to  charge  him.  JRahm  v.  Fhilade^Ait 
Bank,  1  R.  335;  (Gibson,  C.  J.  and  Huston,  J.  dissenting.) 

149.  A  protest  of  a  promissory  note  is  not  absolutely  necessary.  Bosk 
of  N.  America  v.  M' Knight,  1  Y.  147.    M'Kean,  C.  J. 

150.  A  protest  not  being  necessary  to  charge  the  maker  of  a*note,ntt 
legal  inference  can  be  drawn  from  the  omission  to  make  such  proM 
respecting  the  time  at  which  the  note  came  into  the  hands  of  the  holder. 
Fearce  v.  .Austin,  4  Wh.  489. 

151.  A  protest  for  non-payment  must  appear  under  a  notarial  setl; 
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bat  it  is  DOt  necessary  that  the  non-acceptance  should  be  certified  in  the 
protest;  for  that  may  be  sufficiently  established  by  other  evidence. 
Ihrris  ▼.  Fortman^  1  D.  193. 

152.  Whether  a  protest  for  non-acceptance  is  sufficient  to  entitle  the 
holder  to  recover  the  amount  from  the  drawer,  dubitatur  in  Morris  v. 
Toriny  1  D.  147. 

F.  When  and  how  demand  and  notice  must  be  given. 

153.  A  demand  of  payment  of  the  drawer,  or  due  diligence  in  en- 
detfouring  to  make  a  demand,  is  necessary  to  charge  the  endorser. 
Ihmcan  v.  MCulloughy  4  S.  &  R.  480. 

154.  Bat  if  the  maker  has  absconded,  and  is  not  to  be  found  when 
tbe  note  falls  due,  a  demand  of  payment  is  not  necessary  in  order  to 
dutrge  the  endorser.    Ibid. 

155.  It  is  not  incumbent  on  the  endorser  to  show  the  holder  where 
tbs  maker  is  to  be  found.     Ibid, 

15$.  The  rule  seems  to  be,  that  if  the  drawee  or  maker  has  merely 
noored  from  his  usual  place  of  residence  to  another  in  the  same  state 
or  kingdom,  it  is  incumbent  on  the  holder  to  make  every  reasonable 
MdeiTour  to  find  out  whither  he  has  removed.  But  if  he  has  absconded, 
jbttdrcamstance  will  dispense  with  the  necessity  of  making  any  further 
isqoiry  after  him.    Reid  v.  Morrison^  2  W.  &  S.  405-6.  Sergeant,  J. 

157.  Where  it  appeared  that  all  the  parties  lived  in  Ireland  when  the 
iBKraments  were  executed,  and  that  the  maker  and  drawee  left  his  place 
ofresidence  in  Ireland  for  America  in  company  with  the  endorser,  and 
ttere  was  no  evidence  that  he  had  been  heard  of  af\er wards,  it  was  held 
Ikt  the  endorser  was  liable  without  demand  on  the  maker  and  drawee, 
ilthongh  it  appeared  that  the  holder  knew  of  the  place  of  residence  of 
^endorser  some  time  after  tlie  maturity  of  the  note  and  bill  without 
Jifing  him  notice.     Reid  v.  Morrison^  2  W.  &  S.  401. 

158.  Where  the  drawer  has  absconded  before  the  maturity  of  the 
lote,  a  demand  is  not  necessary.  Secus  if  he  has  merely  removed  from 
tts  place  of  residence.     Lehman  v.  Jones^  1  W.  &  S.  126. 

159.  Where  a  note  was  dated  in  Philadelphia,  and  before  the  signa- 
Ure  of  the  maker  were  the  words  "Payable  at  the  Bank  of  Northum- 
^rland,"  it  was  held  that  it  was  not  necessary  to  prove  a  presentment  at 
he  bank.  Fitter  v.  Beckley,  2  W,  &  S.  458. 

160.  And  the  circumstance  of  a  note  being  dated  at  a  particular  place 
inot  equivalent  to  making  it  payable  there,  so  as  to  render  it  unneces- 
liry  to  go  out  of  the  place  to  demand  payment  of  the  maker.  Lightner 
r  mil,  2  W.  &  S.  140. 

161.  Demand  upon  the  maker  at  any  time  before  the  last  of  the  days 
tf  grace,  is  insufficient.    Jackson  v.  Newton^  8  W.  401. 

162.  Where  it  appeared  that  demand  was  made  upon  the  maker 
f^re  the  last  day  of  grace,  and  notice  given  to  the  endorser  who  said 
^substance  that  he  would  see  the  maker  and  have  the  matter  attended 
^fSod  made  an  appointment  to  meet  the  witness  afterwards  which  he 
^  not  keep,  it  was  A«/(/ that  the  endorser  had  not  waived  a  further 
^i>nuid  on  the  maker.    Jackson  v.  Newton)  8  W.  401. 

163.  Notice  of  the  dishonour  of  a  bill  or  note  must  be  given  in  a  rea« 
Mabie  time;  and  by  not  giving  it  tbe  holder  takes  the  loss  upon  himself. 


V 
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Steinmetz  v.  Currey^  1  D.  235,  270.  Robertson  v,  Voghj  1 
Mallory  v,  Kirwan^  2  D.  192,     Warder  v.  Carson? s  Ex*rSy  2 

1  Y.  531.  ^anAp  of  N.  America  v.  Pe//i7,  4  D.  127.  -Ba//  ▼. 
Sony  4  D.  163.     Crat^  v.  Brown^  1  P.  C.  C.  171. 

164.  What  constitutes  reasonable  notice,  was  said,  io  the  fo 
cases,  to  be  matter  of  fact  for  the  jury  to  determine.  Robe:i 
Vogle,  C.  P.  1788,  1  D.  255,  256.     Mallory  v.  Kirwan,  Sup.  C 

2  D.  192.  Warder  v.  Carson's  ExWs,  Sup.  Ct,  1705,  2  D.  2! 
531.  Ball  V.  Dennison^  Sup.  Ct.  1799,  4  D.  165.  Bank 
America  v.  Pettit^  1793,  4  D.  129.  Gurley  v.  Gettysburg 
1821,  7S.  &R.  324. 

165.  But  in  another  case  it  was  said  by  M'Eean,  C.  J.  that 
reasonable  notice,  %rhere  the  parties  live  in  the  same  city,  or  near 
other,  is  now  settled  to  be'Ynatter  of  law,  though  the  strictness  i 
in  England  has  not  obtained  here.  Bank  ofN.  America  v.  M* 
1792, 1  Y.  147. 

166.  In  Gurley  v.  The  Gettysburg  Bank^  C.  J.  Tilghman  ii 
that,  as  respects  the  City  banks,  it  might  now  be  a  question 
though  as  to  transactions  in  the  country y  it  was  different.  7  S.  ^ 

167.  It  is  settled,  that  whether  or  not  due  diligence  was  used 
ing  inquiry  for  the  endorser,  is  a  mixed  question  of  law  and  fa 
court  are  to  give  their  opinion  on  the  law  to  the  jury  accordin: 
circumstances  as  they  appear;  but  the  jury  must  decide  the  fact 
there  was  due  diligence  or  not.  Stuckert  v.  Anderson^  3  V 
Sergeant,  J. 

168.  In  suits  brought  by  the  Bank  of  Philadelphia  against  e 
of  promissory  notes,  the  court  has  held  the  usage  of  giving  i 
endorsers  within  six  or  seven  days  at  farthest,  as  obligatory  ( 
and  that  a  farther  delay  will  discharge  the  endorser.  Warder 
Bell  fy  al.y  1  Y.  533.     M'Kean,  C.  J. 

169.  Where  a  bill  was  refused  acceptance  in  November,  1781 
protested  till  August,  1782,  and  no  notice  was  given  to  the  dr 
1790,  it  was  ruled  that  reasonable  notice  had  not  been  given, 
the  drawer  was  discharged.     Mallory  v.  Kirwan^  2  D.  192. 

170.  Where  the  endorser  of  a  note  payable  in  Philadelphia, 
Havre  de  Grace,  in  Maryland,  but  occasionally  visited  Philadel[ 
had  an  agent  there,  of  which  facts  the  holder  was  not  appri 
notice  was  not  given  of  the  protest  for  more  than  two  months,  it 
ing  that  the  holder  had  made  prompt  inquiry  for  the  endorser  i 
delphia,  the  jury  found  for  the  plaintiff  according  to  the  opinio 
court.    Ball  v.  Dennisonj4  D.  163. 

171.  It  is  not  necessary  that  there  should  appear  to  be  an  ac 
in  consequence  of  a  neglect  to  give  notice  of  protest.  Mmllory 
wan,  2  D.  193. 

172.  It  is  not  necessary  that  actual  notice  should  be  given 
<^se;  but  it  will  be  sufficient,  and  considered  constructive  notice 
left  at  the  house  of  the  endorser,  or  sent  by  mail,  even  though  t 
should  miscarry.     Smith  v.  Bank  of  Washington,  5  S.  &  R. 

173.  Putting  a  letter  In  the  post-office  will  be  considered  a 
whether  it  be  received  or  not,  provided  it  might  have  reached  th* 
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to  be  affected  in  the  regular  course  of  the  mail,  but  it  will  be  notice  only 
from  the  time  at  which  it  ought  to  be  received.    Ibid. 

174.  The  holder  of  a  bill  is  bound  to  use  reasonable  diligence  to  as- 
certain the  residence  of  the  drawer,  in  order  to  give  him  notice  of  its 
disboDOor.  It  is  not  sufficient  to  look  for  him  at  the  place  where  the 
bill  is  drawn.    Fisher  v.  Evans^  5  Binn.  542. ' 

175.  Notice  left  with  the  family  of  a  seafaring  man,  during  his  absence 
It  sea,  is  sufficient.    Ibid. 

176.  Notice  to  an  endorser  must  be  given,  although  he  is  beyond  sea, 
if  the  place  of  his  residence  be  known;  and  reasonable  diligence  must 
be  used  to  find  out  his  place  of  residence.  MMurtrie  v.  JoneSj  3  W. 
a  C.  R.  206.  ^ 

177.  But  where,  at  the  time  of  the  endorsement,%ie  defendant  lived 
in  Philadelphia;  and  afterwards,  and  before  {he  note  became  due,  went 
toNev  York,  with  an  intention  to  embark  for  England,  which  intention 
WIS  known  to  the  maker  of  the  note,  but  not  to  the  endorsee,  notice  left 
at  his  last  place  of  residence  in  Philadelphia,  was  ruled  to  be  sufficient. 

an 

178.  It  is  sufficient  proof  of  the  delivery  of  a  notice,  that  it  was  sent 
ma  letter  by  the  post,  without  proving  that  the  letter  was  received; 
provided  the  delivery  at  the  post-office  be  on  the  day  on  which  notice 
shonld  be  given.    Smyth  v.  Hawthorn^  3  R.  355. 

179.  A  duplicate  original  or  copy  of  the  notice  is  good  evidence  with- 
<Kit  a  notice  to  produce  the  original.    Ibid. 

ISO.  And  where  a  written  notice  has  been  given,  but  no  duplicate  or 
copy  kept,  it  is  not  necessary  to  give  notice  to  produce  the  notice. 

m 

181.  Where  a  promissory  note  became  due  in  New  York  on  Satur- 
ioy,  when  it  was  protested,  and  on  the  following  Monday^  the  notary 
inqaired  of  4^,8  subsequent  endorser,  where  the  defendant,  who  was  the 
iirstendorser,resided;  and  «/^,  being  ignorant  of  the  place  of  his  residence, 
vent  to  a  former  holder  to  inquire,  and  having  ascertained  that  he  resided 
in  Philadelphia^  on  the  next  day,  Tuesday ^  the  notice  was  put  into  the 
post-office:  it  was  held  thjit  the  notice  was  given  in  time.  Smyth  v. 
Hawthorn,  3  R.  355. 

182.  If  notice  of  non-acceptance  or  non-payment  of  a  bill  is  to  be 
Knt  across  the  sea,  it  should  be  by  the  first  regular  conveyance;  and  in 
o^of  war  between  the  country  of  the  drawer  and  that  of  the  drawee, 
it  is  necessary  for  the  holder  to  prove,  that  the  notice  was  sent  by  the 
first  vessel  that  sailed,  with  his  knowledge  or  with  that  of  his  agent. 
K  S.  V.  Barker,  4  W.  C.  C.  R.  464. 

183.  When  a  bill  must  be  presented  for  acceptance,  and  although  it  is 
not  necessary  to  present  it,  yet  it  is  presented  and  dishonoured,  notice  of 
the  refusal  to  accept,  or  of  the  protest  for  non-acceptance,  must  be  given, 
wiiliout  waiting  the  maturity  of  the  bill.    Ibid. 

184.  Where  the  United  States  being  holders  of  certain  bills  of  ex- 
<^tti^,  their  agent,  in  New  York,  was  directed  by  a  letter  from  the 
8w«ary  of  the  Treasury,  dated  Washington,  December  7th,  to  give 
*i^  to  the  drawer  and  endorser  residing  in  New  York,  and  notice 
y^  given  CD  the  12th  of  the  same  month,  the  mail  which  left  Wash- 
''ttoaon  the  8th,  having  arrived  in  New  York  between  nine  and  ten  a.m. 
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of  the  10th;  it  was  held^  that  the  endorser  was  discharged  by  the  neg 
gence  of  the  holders.  U.  S.  v.  Barker ^  4  W.  C.  C.  R.  464.  {Note;  ll 
judgment  in  this  case  was  affirmed  in  the  Supreme  Court.  See  12  Wbei 
559,  U.  S.  V.  Barker.) 

185.  Where  a  bill  had  been  drawn  and  dated  in  Phildadelphia  I 
C.  4*  Bf'9  who  resided  at  the  time  in  Montgomery,  in  Alabama^  upon 
certain  firm  in  Mobile,  in  Alabama,  it  was  heldj  that  a  protest  bj 
notary  in  Alabama,  under  his  seal,  stating  that  he  had  given  notice 
the  drawers,  was  not  sufficient  evidence  of  the  notice;  and  that  a  let 
put  into  the  post-office  by  the  notary,  addressed  to  C  4*  H.y  at  Phi 
delphia,  was  not  a  sufficient  notice.    Fitkr  v.  MorriSy  6  Wh.  406. 

186.  A  notice  segt  through  the  post-office  to  the  maker  of  a  note, 
not  such  a  demand%s  the  law  requires,  where  his  residence  is  suppos 
to  be  ascertained.     Stuckert  v.  Anderson^  3  Wh.  116. 

187.  Where  the  notary  was  informed,  on  inquiry,  that  the  maker 
sided  in  or  near  a  post-town  in  an  adjoining  county,  it  was  held  thai 
demand  sent  through  the  post-office  was  not  sufficient  to  charge  1 
eitidorser.   Ibid, 

188.  Where  a  note  has  been  discounted  by  a  bank,  it  seems  thi 
would  n6t  be  due  diligence,  if  the  notary  inquired  only  of  the  direct 
and  officers  of  the  bank,  respecting  the  residence  of  the  first  endon 
Ibid. 

189.  Where  a  clerk  swore  that  he  knew  that  a  notice  was  made  < 
and  directed  to  the  defendant,  at  a  certain  post-office,  and  that  to  i 
best  of  his  knowledge  the  letter  was  put  into  the  post-office,  because 
was  not  aware  of  any  neglect  of  this  kind  having  occurred  in  the  sto 
it  was  held  that  this  was  not  sufficient  evidence  that  the  notice  was  | 
in  the  post-office.     Weakly  v.  Bell^  9  W.  273. 

190.  Where  the  letter  containing  notice  was  put  into  the  post-oflS 
directed  to  defendant  at  W.  B.  near  Carlisle,  the  county-town,  W. 
being  the  place  of  his  residence  (but  no  post-office),  and  there  beini 
post-office  at  D.,  within  half  a  mile  of  his  residence;  it  was  heldy  i 
the  notice  was  sufficient.    Ibid. 

191.  Where  the  endorser  is  the  principal  debtor,  and  the  maker! 
lent  his  name  for  the  accommodation  of  the  endorser,  the  latter  is  c 
sidered  not  to  be  entitled  to  notice.    Reid  v.  Morrison^  2  W.  &  S.  4 

S£R6£^NT,  J, 

192.  Where  the  payee  of  a  promissory  note  agreed,  for  a  valua 
consideration,  to  extend  the  time  for  the  payment  thereof  beyond  i 
time  mentioned  in  the  note,  and  afterwards  endorsed  the  note  to  i 
plaintiff,  without  notice  of  the  agreement;  it  was  held,  in  an  acti 
against  him  as  endorser,  that  the  plaintiff  was  not  bound  to  prove  dema 
of  notice.    Williams  v.  Brobsty  10  W.  HI. 

193.  The  holder  of  a  promissory  note  is  bound  to  give  notice  of  m 
payment  to  the  endorser,  although,  before  the  day  of  payment,  i 
drawer  died,  and  the  endorsers  took  out  letters  of  administration  (vr 
others)  of  his  effects.    Juniata  Bank  v.  HalCy  16  S.  &  R.  157. 

194.  The  principle  of  law,  which  requires  notice  of  the  dishononr 
a  bill  to  be  given  by  the  holder  of  a  bill  or  his  agent,  is  for  the  bene 
of  those  persons  only,  to  whom  the  holder  has  a  right  to  look  for  pa 
ment.    Third  persons,  who  are  not  liable  oh  account  of  the  diahono 
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ill,  and  could  look  to  no  person  on  the  bill  for  indemnification  or 
ntf  are  not  entitled  to  notice.    Hutz  v.  Karthause^  4  W.  C.  C. 

lo  an  action  upon  a  protested  bill  of  exchange  against  an  inno- 
idorsery  who  paid  full  value  for  the  bill,  notice  of  the  dishonour  of 
I  must  be  shown,  although  the  drawee  had  no  effects  of  the 
r  io  his  hands  when  the  bill  was  drawn,  nor  a  reasonable  ground 
ect  that  it  would  be  paid.  Ramdulollday  v.  DarieuXy  4  W.  C. 
)1. 

Where  a  promissory  note,  drawn  to  the  order  of  the  plaintiff, 
idorsed  by  the  defendant,  and  it  appeared  by  the  evidence,  that 
lorsement  was  intended  as  a  security  to  the  plaintiff  for  a  loan  to 
iwer;  it  was  held  that  the  plaintiff  was  authorised  to  write,  over 
[nature  of  the  defendant,  an  agreement  of  guaranty;  and  that 
of  non-payment  was  not  necessary  to  be  proved;  it  appearing 
te  defendant  was  acquainted  with  the  fact  of  the  insolvency  of  the 

at  the  time  of  the  note  falling  due.    Leech  v.  Hilly  4  W.  448. 
.  Verbal  notice  to  the  endorser  of  non-payment  by  the  drawer  is 
ml    Rahm  v.  Philadephia  Bankj  1  R.  335. 
.  Demand  and  notice  may  be  waived  by  the  endorser;  and  his  pro- 
)  pay,  with  knowledge  of  the  facts,  would  bind  him;  and  his  igno- 
of  the  law  would  not  render  the  promise  void.    Bichter  v.  Selinf 

It  438. 

.  A  confession  of  judgment  by  the  endorser,  may  be  evidence  of 
id  and  notice,  or  of  a  waiver,  but  is  not  conclusive;  and  may  be 
oed  or  repelled  by  the  circumstances  under  which  it  was  given. 

If  the  drawer  be  insolvent  at  the  time  of  the  endorsement,  and 
the  note  became  due,  and  the  fact  be  known  to  the  endorser,  he  is, 
heless,  entitled  to  notice.  Barton  v.  Bakery  1  S.  &  R.  334.  Gibbs 
inariy  9  S.  &  R.  201. 

But  if  the  endorser  have  accepted  from  the  drawer  an  assignment 
estate,  for  the  purpose,  among  other  things,  of  indemnifying  him 
t  his  endorsements,  notice  is  not  necessary.    Barton  v.  Baker,  ut 

And  where  the  maker  of  a  note,  which  has  been  assigned  to  the 
M  Zi  collateral  security^  becomes  insolvent  before  ^e  note  falls 
is  not  necessary  for  the  holder  to  give  notice  of  the  non-payment. 
trtrie  v.  JoneSy  3  W.  C.  C.  R.  206. 

.  But  if  the  amount  of  a  note  lent  to  another,  be  lost,  for  want  of 
ligence  to  recover  it,  the  borrower  is  liable.  Higbii  v.  Hopkins, 
Z.  C.  R.  230. 

Payment  of  part  of  a  check,  by  the  drawer,  after  it  becomes  due, 
t  nemsy  b^ortj)  dispenses  with  the  necessity  of  proving  a  demand 
bank.    Levy  v.  P^tersy  9  S.  &  R.  125. 

.  The  plaintiff  cannot,  by  voluntarily  giving  credit  for  a  part  pay- 
evade  the  necessity  of  proving  a  demand  on  the  drawee,  if  the  de- 
it  insists  on  the  want  of  demand;  but  if  the  defendant  acquiesces  in 
redit,  and  insists  that  the  whole  has  been  paid,  and  relies  on  length 
)  and  other  circumstances,  to  discharge  him  altogether,  he  thereby 
( a  part  payment.    Ibid. 
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206.  Where  the  drawee  has  no  funds  in  his  hands  of  the  dra 
ther  protest  nor  notice  is  necessary,  nor  need  the  payee  wait  foi 
of  payment  to  arrive,  but  may  sue  the  drawer  iminediately,  and 
even  present  the  bill  for  acceptance.  The  plaintiff  must  state  e 
the  bill  was  protested,  or  that  it  was  not  incumbent  on  him  I 
but  if  he  fail  to  state  it,  the  objection  can  only  be  taken  advanti 
special  demurrer.     Baker  v.  Oallagher^  1  W.  C.  C.  R.  461. 

207.  So,  either  want  of  funds  in  the  hands  of  the  drawee,  a 
of  part  by  the  drawer,  or  an  acknowledgment  of  the  debt,  and  a 
to  furnish  funds  for  the  balance,  dispenses  with  the  necessity  of 
and  notice.    Read  v.   Wilkinson^  2  W.  C.  C.  R.  514.  S.  P. 
PeterSyOS.  &  R.  128. 

208.  When  a  promissory  note  has  been  endorsed  ajler  it  beet 
it  amounts  to  an  original  undertaking.  The  endorser  is  to  be 
as  a  new  drawer,  and  in  such  case  no  demand  on  the  former  d 
endorser,  or  notice  to  the  endorser  after  protest,  is  necessary. 
N.  America  v.  Barriere,  1  Y.  360.  [This  case  was  decided  o 
cial  circumstances,  and  is  not  to  be  considered  as  laying  down{ 
ral  rule.     Per  Duncan,  J.  in  8  S.  &  R.  355,  &c.] 

209.  In  the  case  of  all  notes,  whether  over  due  or  not,  to  re 
endorser  liable,  there  must  be  demand  and  notice;  unless  a  con 
different  nature  from  that  of  endorsement,  is  to  be  implied  froi 
circumstances,  and  the  undertakfng  of  the  parties  at  the  time  of 
action.    M^Kinny  v.  Crawford^  8  S.  &  R.  357.     Duncan,  J. 

210.  Where  a  promissory  note,  payable  on  demand,  was 
eight  months  after  its  date,  it  was  held  that,  in  order  to  charg 
dorser,  demand  and  notice  must  be  proved.     M^ Kinney  v.  C 
8  S.  &  R.  351. 

211.  It  seems  that  the  rule  respecting  notice  of  the  dishonoui 
does  not  apply  to  the  case  of  a  creditor  to  whom  a  bill  has  been 
in  payment  of  a  pre-existing  debt.  Gallagher  v.  Roberts^  2 
R.  191. 

212.  If  a  debtor  remit  a  bill  to  his  creditor,  in  payment  of 
and  he  receives  it  as  such,  and  credits  the  debtor,  it  is  a  payn: 
he  can  only  sue  the  debtor  as  endorser;  and  if  he  neglect  to  pn 
time  for  acceptance  and  payment,  and  to  give  notice  of  the  d 
he  makes  thf  debt  his  own;  whether  the  drawer  had  funds  in  t 
of  the  drawee  or  not.     Denniston  v.  Imbrie,  3  W.  C.  C.  R.  39 

213.  In  the  case  of  a  guaranty  of  a  promissory  note  drawn 
dorsed  by  others,  the  guarantor  is,  it  seems,  discharged,  if  noti( 
payment  is  not  given  to  him,  where  the  drawer  and  endorser,  or 
them,  is  solvent  at  the  time  the  note  became  due.     Gibbs  v.  C 

5.  &  R.  198. 

214.  But  where  both  are  insolvent,  this  would  be  prima  J 
dence  that  a  demand  on  them  and  notice  to  the  guarantor,  wo 
no  avail;  and,  therefore,  notice  in  such  case  is  dispensed  with. 

215.  And  although  notice  be  alleged  in  the  declaration,  it 
cumbent  on  the  plaintiff  to  prove  it.     Ibid, 

6.  Proceedings  where  a  bill  or  note  is  dravm  in  another  state  or  a 

216.  A  note  is  not  obligatory  and  valid  until  it  has  been  actu 
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?ered  to  the  party  for  whose  use  it  is  drawn;  and,  as  it  receives  its  life, 
existence,  and  uegotiable  character,  at  the  place  where  it  is  so  delivered, 
the  law  of  that  place  must  regulate  all  its  subsequent  operations.  Lud- 
bw  T.  Bingham,  Court  of  Errors,  4  D.  61. 

217.  »f ,  in  pursuance  of  a  contract  for  the  purchase  of  land  of  B,  drew 
his  promissory  note,  payable  at  the  Bank  of  the  United  States,  dated  at 
thiladdphiaj  in  favour  of  C,  who  endorsed  the  note,  and  delivered  it  at 
Jftw  York  io  B.  Held  thai  the  note  having  taken  effect  at  New  Vor&j 
became  liable  to  the  lex  loci  of  that  state.  Ludlow  v.  Bingham,  Court 
of  Errors,  4  D.  47. 

218.  A  bill  of  exchange  drawn  by  w?,  in  the  fVest  Indies,  upon  him- 
self at  Philadelphia,  is  to  be  governed  by  the  laws  of  Pennsylvania, 
where  it  was  payable.     Golden  v.  Prince,  3  W.  C.  C.  R.  313. 

219.  Where  a  promissory  note  had  been  given  in  the  island  of  St.  Do- 
mingo, for  the  consideration  of  the  sale  of  a  certain  number  of  negro 
iUtcs,  both  parties  to  the  note  being  French  subjects,  and  an  edict  of  the 
Frendi  government  declared  the  abolition  of  slavery,  and  suspended  all 
suits  brought  for  the  purchase-money  of  negroes,  it  was  held  that  the 
parties  were  bound  by  the  French  law,  and  that,  consequently,  no  suit 
could  be  maintained  upon  the  note.  Con/ramp  fy  al,  v.  Bunel,  C.  C. 
4D.419. 

220.  An  action  cannot  be  commenced  against  the  endorser  of  a  pro- 
missory note  on  the  last  of  the  days  of  grace.  Bevan  v.  EldridgCj  2 
M.  353. 

221.  Under  the  act  of  21st  March,  1806,  the  endorsee  of  a  note  may 
maiotain  debi  against  the  maker.     Camp  v.  Bank  of  Oswego,  10  W. 

isa 

222.  In  debt  by  the  endorser  of  a  note  against  the  maker,  the  state- 
ment set  forth  the  note  without  any  endorsement  and  without  any 
a?erment  that  the  note  was  endorsed  to  the  plaintiff.  Held^  that  the 
statement  was  bad,  and  a  judgment  entered  for  want  of  an  affidavit  of 
defence  was  reversed.     Camp  v.  Bank  of  Oswego,  10  W.  130. 

H.  Of  tJie  remedy  upon  a  bill  and  note. 

223.  The  declaration  in  an  action  against  the  drawer  must  expressly 
state, that  notice  was  given  him  of  the  non-acceptauce:  an  allegation  that 
he  became  liable  bi/  the  custom  of  merchants,  is  not  suffi9ient.  Miles 
▼.  O'Hara,  High  Court  of  Errors,  1  Sm.  Laws,  18. 

224.  The  circumstance  of  having  given  due  notice  of  non-payment  to 
the  endorser,  is  a  substantial  part  of  the  plaintiff's  title  to  bring  the 
action.    Smith  v.  Bank  of  Washington,  5  S.  &  R.  321. 

225.  And  the  want  of  an  allegation  of  notice  of  non-payment,  is  fatal, 
wen  after  verdict.     Ibid. 

226.  Therefore,  if  a  letter  containing  notice,  be  put  into  a  post  office; 
U)d  by  the  ordinary  course  of  the  mail,  the  notice  does  not  reach  the 
^iKloner  until  after  the  commencement  of  an  action  against  him,  the 
Kiion  cannot  be  sustained.     Ibid. 

227.  In  an  action  by  the  endorsee  against  the  endorser  of  a  foreign 
^Ut  is  not  necessary  by  the  custom  of  the  United  States  to  aver  or 
pmve  notice  of  non-acceptance.    Read  v.  Jidams,  6  S.  &  K.  356. 

228.  It  is  a  sufficient  ground  to  arrest  the  judgment,  after  the  execu- 
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tion  and  return  of  a  writ  of  inquiry,  in  an  action  on  a  promis 
by  the  endorsee  against  the  maker*  that  it  does  not  appear 
declaration  that  the  note  was  raade  payable  to  order.  Bi 
Nairacj  2  D.  249. 

229.  The  defendant,  the  holder  of  a  note  drawn  by  •^j  an 
in  blankj  gave  the  note  to  a  broker  to  sell,  who  filled  up  the  t 
the  name  of  a  fictitious  payee,  endorsed  the  name  of  such 
payee  on  the  note,  and  passed  it  away  to  the  plaintiff  for  f 
consideration,  assuring  him  that  the  fictitious  payee  had  given 
it.  Before  the  note  came  to  maturity,  the  drawer  failed.  It  \ 
that  the  plaintiff  could  not  recover  on  a  special  count,  cha 
defendant  with  having  endorsed  the  note  by  the  name  of  th< 
pavee,  but  that  he  might  recover  on  a  count  for  money  had  and 
Mussi  V.  Loratfiy  2  Br.  56. 

230.  In  an  action  on  a  promissory  note,  the  declaration  s 
counts.  1.  That  w?  drew  the  note,  payable  to  B,  or  order,  oi 
Nov.  1784;  that  J?,  on  the  same  day^  endorsed  it  to  the  defeni 
on  the  same  day^  endorsed  it  to  the  plaintiff:  that,  on  the  ISth 
1785,  demand  was  made  of  t/^,  who  refused  payment,  and  noti 
was  giveii  to  the  defendant,  who  promised  to  pay,  &c.  2.  T 
the  25th  November,  1784,  drew  the  note,  payable  to  -B,  or  o 
Bj  on  the  same  day^  endorsed  it  to  the  defendant,  who,  on  t> 
cemberj  1786,  endorsed  it  to  the  plaintiff;  that  notice  was  a 
given  to  Ji  hereof,  and  a  demand  of  payment  of  him,  &c.  as  i 
count.  The  proof  was  of  a  promissory  note,  drawn  by  •/?,  and 
by  B  in  blank,  on  the  25th  November,  1784,  and  by  the  def 
the  2d  December,  1786,  ajier  protest  for  non-payment.  N 
was  made  on  «/^  after  the  endorsement  by  the  defendant,  and 
given  to  B,  or  the  defendant.  Held^  that  the  declaration  wa 
substance.    Bank  of  North  America  v.  Barriere^  1  Y.  360. 

231.  An  action  may  be  maintained  in  the  name  of  one  as  a 
company,  upon  a  promissory  note,  payable  to  order  and  en 
blank,  unless  the  possession  of  the  note  appear  to  be  mala  fide 
v.  Jiustinj  4  Wh.  489. 

232.  Where  the  drawee  of  an  order  for  the  delivery  of  goc 
plaintiff  has  refused  to  comply  with  it,  the  plaintiff  may  recov 
the  drawer  upon  one  of  the  common  money  counts.  Secus  if 
been  presented.    Pleiss  v.  Maule,  2  M.  186. 

233.  The  payee  and  endorser  of  a  promissory  note,  who  e 
for  the  accommodation  of  the  maker,  and  without  any  con 
between  them,  and  who  afterwards  was  compelled  to  pay  th 
to  the  holder,  cannot  recover  from  the  maker  on  any  of  tl 
counts  i;i  indebitatus  assumpsit^  but  must  sue  on  the  note:  ar 
than  six  years  have  elapsed  between  the  time  at  which  the  noi 
and  the  commencement  of  the  action,  he  cannot  recover,  altl 
may  have  paid  the  amount  to  the  holder  within  six  years.  Ki 
Carpenter,  2  Wh.  344. 

234.  If  one  of  two  joint  payees  and  endorsers  of  a  note,disc< 
the  accommodation  of  the  maker,  die  before  the  note  falls  due, 

^aentatives  are  not  liable  to  the  holder  for  any  part  of  the  amoi 
.   235.  Where  a  note  was  made  by  the  defendant  in  favour  i 
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f,  and  jointly  endorsed  by  them  for  the  accommodation  of  the  defen- 
aot,  and  the  proceeds  of  the  note,  which  was  discounted  by  a  bank, 
rent  to  the  credit  of  the  defendant;  and  A  died  before  the  note  became 
oe,  and  his  administrators  paid  one-half  of  the  amount  to  the  bank,  B 
tying  the  other  half,  it  was  htld^  that  the  administrators  could  not 
BCOTer  the  amoimt  so  paid  by  them;  the  payment  having  been  volun- 
iry,  and  in  their  own  wrong.    Ibid, 

836.  In  an  action  by  the  endorsee  against  the  maker  of  a  note,  the 
tand-writing  of  the  endorser  must  be  proved.  M^Cormick  v.  TVotteVj 
0S.&R.94. 

237.  In  an  action  by  an  endorsee  against  an  endorser,  the  plaintiff  is 
lotboand  to  prove  the  intermediate  endorsements,  unless  perhaps  they 
ttfe  been  averred  in  the  declaration.     Weakly  v.  Bellj  9  W.  273. 

238.  In  an  action  of  debt  upon  a  sealed  note,  if  it  be  admitted  by  the 
pleadings  that  the  note  was  to  be  paid  only  in  the  event  of  a  certain 
oootiogeocy,  the  plaintiff  must  prove  that  the  contingency  has  happened, 
or  he  cannot  recover:  it  is  not  sufficient  to  rely  upon  the  consideration 
vbich  the  character  of  the  instrument  imports.  Patterson  v.  The  Ju- 
mata  Bank,  4  W.  &  S.  42. 

239.  It  is  not  error  that  the  plaintiff  calls  himself  the  endorsee  oi  a 
mgkbill    Buck  v.  Nicholas,  8  S.  &  R.  316. 

24a  In  an  action  on  a  promissory  note  against  the  administrator  of 
the  drawer,  a  statementy  specifying  the  particulars  of  the  date  and 
moant  of  the  note,  setting  forth  a  copy  of  the  note,  and  claiming  the 
iwincipal  and  interest  due  on  it,  is  sufficient,  without  averring  a  promise 
to  pay  either  by  the  intestate  or  the  defendant.  Bailey  v  Bailey,  14  S. 
k  R.  195. 

241.  In  an  action  by  a  bank  against  the  endorser  of  a  promissory  note, 
evidence  is  not  admissible  that  the  drawer  had,  without  the  privity  of 
he  bank,  informed  the  endorser,  prior  to  his  putting  his  name  to  the 
mtrnment,  that  the  bank  had  agreed  to  look  to  certain  other  securities 
!Dr  payment,  and  not  to  hold  the  drawer  or  endorser  liable.  Lyon  v. 
Buntingdon  Bank,  12  S.%  R.  61. 

242.  Under  the  plea  of  payment  with  leave,  &c.,  in  an  action  against 
the  drawer  of  a  promissory  note,  the  defetidant  may  give  in  evidence,  an 
Msignment  by  him  to  the  plaintiff,  of  a  note  of  a  third  person,  of  greater 
unount  than  the  claim  of  the  plaintiff,  and  that  the  assigned  note  had 
keen  paid  to  the  plaintiff.    Bailey  v.  Bailey,  14  S.  &  R.  195. 

243.  ^  and  B,  having  given  to  C  three  promissory  notes,  drawn  in 
Virginia,  and  which  were  put  in  suit  in  that  state,  entered  into  an  agree- 
OKnt  with  him,  by  which  it  was  stipulated  that  the  suits  should  be  dis- 
■riased  at  the  cost  of  the  defendants;  in  consideration  of  which,  the  said 
•^aod  B,  and  oi)e  />,  gave  to  C,  their  joint  and  several  note,  equal  in 
^nioant  to  the  three  notes,  and  bearing  date  the  same  day  with  the 
^reement,  and  payable  in  one  year  from  the  date.  It  was  also  agreed, 
^the  said  w?  and  B  should  be  permitted,  within  twelve  months  from 
^date  of  the  new  note,  but  not  afterwards,  to  show  either  by  judicial 
Pvottedings  or  by  legal  evidence  satisfactory  to  C,  that  the  said  three 
*^  were  given  without  any  legal  or  equitable  consideration,  or  to^ 
^fttliih  any  offsets;  but  if  the  proceedings  to  establish  a  want  of  con- 
'identioQ,  or  payment  in  part  or  whole  of  the  said  three  notes,  were  not 
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commenced  in  twelve  months,  then  the  new  note  was  to  be  paid 
delay.  Heldy  in  a  suit  against  By  on  the  new  note,  that  evideui 
consideration  of  the  three  notes,  which  notes  had  been  filed  on  r 
the  court  in  which  suits  had  been  brought  on  them  in  Virginia,  \ 
the  defendant  had,  in  the  presence  of  the  plaintiff,  applied  for 
the  office  of  the  clerk  of  the  said  court,  who  refused  to  deliver 
consequence  of  their  being  part  of  the  record,  was  inadmissible,  i 
at  the  time  of  the  execution  of  the  said  three  notes,  and  ever  sir 
the  plaintiff  and  defendant  resided  in  Pennsylvania.  Duncan  * 
lay,  6  S  &  R.  235. 

244.  In  an  action  on  a  promise  to  pay  a  protested  bill  of  e^ 
when  able,  in  consideration  of  forbearance,  the  plaintiff  is  entit 
to  the  amount  of  the  bill,  with  interest  from  the  time  when  th 
dant  was  able,  and  not  to  any  damages.  Lonsdale  v.  Bromn, 
C.  R.  148. 


I.  Of  the  damages  recoverable  on  a  bill, 

245.  The  law  of  the  place  where  the  contract  is  made  goveri 
case  of  damages  on  bills.     Hazlehurst  4*  aL  v.  Kean,  4  Y.  19. 

246.  Under  the  law  of  South  Carolina,  where  a  bill  drawi 
state  on  a  person  residing  in  any  other  of  the  United  States,  is  p 
the  holder  is  entitled  to  ten  per  cent,  damages,  though  the  bill  i 
turned  back  to  South  Carolina.     Ibid. 

247.  But  where  such  bill  is  only  given  as  an  additional  secu 
bottomry  bond,  no  damages  are  recoverable.     Ibid. 

248.  The  payee  of  a  bill  which  is  neither  paid  nor  received  in 
tion  of  a  precedent  debt,  but  upon  the  condition  of  its  being  hon 
not  entitled,  upon  its  being  protested,  to  recover  twenty  per  c 
mages.  Chapman  v.  Steinmeiz,  1  D.  261.  Keppele  v.  Carr 
D.  155. 

249.  *d  being  indebted  to  By  living  beyond  seas,  sends  hi 
drawn  by  C,  and  endorsed  "  pay  to  B  for  my  use,^'  which  bii 
be  applied  in  discharge  of  the  debt,  when  paid.  B  may  sue  the 
or  endorser  on  the  bill  if  it  be  protested,  though  he  is  not  en 
damages  against  the  endorser.  Browne  v.  Jacksonj  1  W.  C.  C 
2  W.  C.  C.  R.  24. 

250.  In  on  action  on  the  case  by  the  payee  and  endorser  o 
cepted  bill  (who  had  paid  the  bill  and  daniages  and  costs)  aga 
acceptor,  to  recover  the  amount,  in  which  the  declaration  does 
the  recovery  against  the  plaintiff,  and  there  is  no  money  co 
plaintiff  cannot  recover  the  damages  and  costs  paid  by  him. 
al.  V.  Phillips,  1  P.  C.  C.  350. 

251.  Where  a  creditor  having  goods  in  his  possession  suff 
liquidate  the  greater  part  of  his  debt,  draws  upon  his  debtor 
permission  to  do  so,  who  refuses  to  accept,  in  consequence  of  wl 
creditor  has  been  obliged  to  pay  the  ten  per  cent,  damages,  it  s 
is  not  entitled  to  recover  them  of  the  drawee.  Rouvert  v.  Pa 
S.  &  R.  253. 

252.  A  bill  of  exchange  on  a  house/ in  a  foreign  country  havi 
protested  for  non  acceptance,  one  of  the  drawers  voluntarily  ] 
principal  and  twenty  per  cent,  damages^  without  waiting  for  \ 
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on  paytnenty  which  however  was  subsequently  made.  Held^  that 
lefendant  having  acted  with  fairness,  the  plaintiff  could  not  recover 
c  the  money  paid  as  damages,  Morris  v.  Taring  1  D.  147. 
53.  Id  actions  of  foreign  bills  the  jury  is  to  settle  the  exchange  ac- 
ding  to  the  rate  on  the  day  of  the  trial.  Cropper  v.  Nelson,  3  VV.  C. 
R.  125.      Taan  v.  Le  Oaux,  1  Y.  204. 

254.  If  there  is  no  current  rate  of  exchange,  the  damages  must  be 
lequate  to  exchange  at  par.     Taan  v.  Le  Gaux,  ut  supra. 

255.  A  bill  of  exchange  was  drawn  by  A.,  C.  &  Co.  at  New  Orleans, 
(poQ  S.  &  M.  A.  &  Co.  at  New  York,  and  accepted  by  the  latter,  but 
)TOtesied  for  non-payment.  The  firm  of  A.,  C.  &  Co.,  consisted  of  S. 
iL,M.  A.  and  W.  C.  The  firm  of  S.  &  M.  A.  &  Co.,  consisted  of  S. 
A.,M.  A.  and  C.  C.  An  action  was  brought  by  the  holder  of  the  bill 
igiinst  S.  &  M.  A.  &  Co.  in  Philadelphia  as  acceptors,  and  judgment 
flbuined.  Afterwards  an  action  was  brought  in  the  same  court  by  the 
wot  plaintiff  against  A.,  C.  &  Co.  as  drawers;  in  which  suits,  only  S. 
A.  was  served  with  the  summons.  Held,  that  the  judgment  in  the  suit 
agaiost  S.  &  M.  A.  &  Co.,  was  not  a  bar  to  the  suit  against  A.,  C.  &  Co.; 
botthat  the  plaintiffs  were  entitled  to  recover  the  damages  against  the 
latter;  and  therefore  that  the  plaintiff  was  not  bound  to  surrender  the 
biilto  S.  A.,  on  tender  of  the  amount  of  the  judgment  against  S.  &  M. 
A.  k  Co.,  with  the  interest  and  costs.  Jillen  v.  Union  Bank  of 
Louisiana,  5  Wb.  420. 

256.  A  bill  of  exchange  was  drawn  by  the  firm  of  A.  C.  &  Co.  in 
Nev  Orleans,  on  the  2d  of  March,  1837,  upon  a  firm  in  New  York,  at 
ft  days  after  sight,  accepted  on  the  20th  of  March,  1837,  and  protested 
br  non-payment  on  the  22d  of  May,  1837.  At  the  date  of  the  bill  and 
)f  the  protest,  an  act  of  Louisiana  was  in  force  which  provided,  that  if 
toy  person  within  the  territory  should  draw  or  endorse  any  bill  upon 
toy  person  within  the  limits  of  the  United  States,  and  the  same  should 
)e  returned  unpaid  with  a  legal  protest,  the  drawer,  &c.  should  pay  10 
)er  cent,  damages.  This  act  was  repealed  in  March,  1838.  hi  an 
iction  brought  in  1839,  by  the  holder  of  the  bill,  acfainst  A.  C.  <k  Co., 
|o«eof  the  firm  residing  in  Philadelphia,)  it  was  held,  that  the  defend- 
uit  was  liable  for  the  10  per  cent  damages.     Ibid, 

257.  The  damages  are  to  be  computed  at  the  rate  of  exchange  at  the 
time  of  the  presentment  of  the  bill  to  the  drawer,  and  not  at  the  time 
when  the  notice  of  protest  for  non-payment  was  given.  Stuart  v, 
Mzion,  2  M.  257. 


BOND. 

A.  Wbit  words  will  mike  a  joint,  or  a  joint  I  E.  Of  the  penalty  of  an  obligation,  and  what 


tad  aereral  bond. 
B.  Attignroent  of  a  bond. 
^  ^IHioi  payment  of  a  bond  will  be  pre- 


"*  B«Mdy  upon  a  bond. 


the  obligee  may  recover. 

F.  Of  the  right  of  a  surviving  obligee. 

G.  Of  bonds  required  by  statute,  and  given 

by  public  officers. 


L    What  toords  vnU  make  a  joint,  or  a  joint  and  several  bond. 
!•  Abend  by  two,  concluded  ^'  to  which  payment  do  we  bind  our- 
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selves,  our  heirs,  executors,  administrators,  and  every  of  them 
by  tFiese  presents."  Held^  that  these  words  made  a  joint j  an 
joint  and  several  bond.    Pecker  v.  Julius^  2  Br.  31. 

2.  But  where  the  words  of  a  bond  were  <<  we  do  bind  oursel 
heirs,  executors,  administrators  and  every  of  them^^  it  was  he 
joint  and  several.     Besore  v.  P otter ^  12  S.  &  R.  154. 

3.  So,  where  the  words  were,  <<  we  bind  our  heirs,  executors 
ministrators,  and  each  of  our  heirs,  executors,"  &c.  Moneugh 
ler^  cited  12  S.  &  R.  157,  158.  S.  P.  Geddis  v.  Hawk,  10  S.  &  R 

4.  A  bond  by  which  the  obligors  bound  themselves,  thei 
executors  and  administrators  <<and  every  of  them/'  was  held  to 
and  several.     Wood  v.  Hummelly  4  W.  50. 

5.  A  bond  in  which  the  obligors  declared  themselves  to  be  << 
held  and  firmly  bound"  to  the  obligee  in  a  certain  sum,  to  the  r 
of  which  they  bound  themselves,  their  heirs,  executors,  admin 
^^  and  every  of  them ^^^  held  to  be  a  joint,  and  not  a  joint  and 
bond.    Moser  v.  Libenguth^  1  R.  255.  S.  P.  Oreiner^s estate ^^ 

6.  A  bond  was  given  by  G.  S.  as  principal  debtor,  and  J.  S.  as 
In  the  obligatory  part  the  bond  was  joint,  but  the  condition  p 
that  if  the  said  G.  S.  and  J.  S.,«*or  either  of  them,  their  heirs,  ex 
administrators,  or  any  of  them,  shall  and  do  well  and  trul 
&c.  the  bond  was  to  be  void:  Ruled  that  this  was  a  joints  ai 
joint  and  several  bond.  M^Nair  v.  Shelmire^s  Executors,  C\xc\\\ 
12th  February,  1828,  before  Mr.  Justice  Huston,  stated  in  Aj 
appeal,  4  R.  151. 

7.  An  agreement  to  pay  money,  signed  by  two,  but  whici 
body  of  it  provides  for  the  payment  by  one  of  them  only,  is  a  j( 
several  obligation.     Klapp  v.  Kleckner,  3  W.  &  S.  519. 

8.  A  joint  bond  cannot,  as  against  the  administrators  of  a  d 
surety,  be  shown  to  have  been  so  made  by  mistake,  instead  ol 
and  several  bond,  by  evidence  dehors,  unless  the  evidence  1< 
doubt  that  a  mistake  in  point  of  fact  has  been  committed,  anc 
structions  of  the  parties  departed  from.    Moser  v.  Libenguth,  2 

B.    Assignment  of  a  bond. 

9.  The  only  intent  of  the  defalcation  act  was  to  enable  the  ass 
sue  in  his  own  name,  and  to  prevent  the  obligee  from  releasing  ] 
assignment.     Wheeler  v.  Hughes,  1  D.  23. 

10.  The  covenant  implied  by  the  word  assigned  in  the  trans 
bond,  extends  only  to  this,  that  the  assignee  shall  receive  the 
from  the  obligor  to  his  own  use;  and  if  the  obligee  should  receive 
then  the  assignor  would  be  answerable  over  for  it.  Cummings  v 
1  D.  444,  449.  Elliot  v.  Miller,  Add.  269. 

11.  The  assignee  of  a  bond  takes  it  at  his  own  peril ;  and  stani 
place  of  the  obligee,  so  as  to  let  in  every  defence  which  the  obi 
against  the  obligee  at  the  time  of  the  assignment,  or  notice  of  th< 
ment.  Wheeler  v.  Hughes,  1  D.  23.  Ingles  v.  Ingles^s  Ex^rs. 
Bundle  4*  al.  v.  Ettwein,  2  Y.  23.  Solomon  v.  Kimmel,  5  Bi 
Bury  V.  Hartman,  4  S.  &  R.  177. 

12.  The  rule  established  in  these  cases  has  never  been  carriei 
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80  to  put  the  assignee  in  the  place  of  the  obligee  as  to  dffalcation  and 
motconnderation.     9  S.  &  R.  141.     Gibson  J. 

13.  The  assignee  is  not  bound  by  any  agreement  between  the  original 
irties  inconsistent  with  the  purport  or  legal  effect  of  the  instrument,  and 
which  he  has  not  had  notice.    Ibid. 

14.  Therefore  where  the  obligee  on  the  same  day  that  the  bond  and 
arrant  of  attorney  were  gi^en,  agreed  by  a  separate  writing  not  under 
il,not  to  enter  up  judgment,  ^^nor  get  it  done  by  any  body  else;"  and 
\  afterwards  assigned  to  the  plaintiff  for  a  valuable  consideration, 
ithoQt  notice  of  the  agreement,  it  was  held  that  the  assignee  was  not 
and  by  the  agreement.  Davis  v.  Barvy  9  S.  &  R.  137.  [The  con- 
uctioD  in  Davis  v.  Barr,  ^<  is  too  narrow  for  the  spirit  of  the  act  on 
Inch  the  question  turns."  <<  Perhaps  there  will  be  rarely,  if  ever,  a 
§eto  which  the  principle  of  that  decision  will  be  applicable."  Front z 
Bmmj  1  P.  R.  260,  262.    Gibson,  C.  J.] 

11  It  has  been  ruled^  that  where  one  who  has  a  good  defence  against 
tt  original  obligee  acknowledges  his  liability  after  an  assignment,  he  is 
ivenfaeless  not  bound.    Ludwick  v.  Croll,  2  Y.  464. 

16.  But  if  an  innocent  assignee  is  induced  to  take  an  assignment  by 
B  obligor's  promise  to  pay  it,  the  latter  is  concluded.  Ibid,  Carries 
Field  4-  aL,  2  Y.  541.     fFeaver  v.  ATCorkle,  14  S.  &  R.  304. 

17.  Where  a  bond  has  been  assigned  in  conformity  with  the  act  of 
15,a  payment  made  by  the/>bligor  to  the  obligee  before  notice  of  the 
Rgnment  is  good.  Burt/  v.  Hartmauy  4  S.  &  R.  175.  (Gibson,  J. 
lenting.)    S.  P.  Brindle  v.  M'llvaine,  9  S.  &  R.  74. 

IB.  One  about  to  take  an  assignment  of  a  bond,  is  bound  to  inquire  into 
:ry  circumstance  that  might  be  set  up  against  payment  of  any  part  of 
I  debt;  and  if  he  fails  to  do  so,  he  will  stand  exactly  in  the  place  of  the 
igee.    Frantz  v.  Browtiy  1  P.  R.  262.     Gibson,  C.  J. 

19.  It  was  held  to  be  competent  therefore  for  an  obligor  to  set  up  as  a 
ence  to  the  payment  of  his  bond  in  the  hands  of  an  assignee,  a  parol 
eement  between  himself  and  the  obligee,  made  after  the  execution  of 
s  bond,  but  before  the  assignment,  that  in  a  certain  event  which  might 

I  did  happen  after  the  assignment,  the  bond  was  not  to  be  paid. 
antz  V.  BrowUy  1  P.  R.  257. 

20.  If  the  assignee  of  a  bond  were  induced  to  purchase  it  under  a  re- 
isentation  made  by  the  obligor  that  he  had  no  defence,  the  obligor 

II  not  be  permitted  to  set  up  a  defence  which'  he  could  have  made 
linst  the  obligee,  although  such  representation  was  not  made  imme- 
iely  to  the  assignee,  but  to  another  person,  who  communicated  the 
Qe  to  the  assignee  previously  to  the  assignment.  M^ Mullen  v.  Wen- 
',  15  S.  &  R.  18. 

SI.  It  is  well  settled  that  if  the  obligor  in  a  bond  declare  to  one  who 
iboat  to  take  an  assignment  of  it,  that  the  money  is  due,  or  that  he 
I  no  objection  to  the  payment  thereof,  or  the  like,  he  will  not  be 
iwed  to  set  up  any  defence  against  the  assignee,  which  existed  at  the 
e  of  such  declarations.    Elliott  v.  Callanj  1  P.  R.  24.    Smith,  J. 

15.  On  the  7th  of  February,  1818,  A  conveyed  to  the  defendants  a 
of  ground  in  the  city  of  Philadelphia,  in  consideration  of  JB5000,  pay- 
8  in  ten  bonds  of  8500  each  in  successive  years,  with  interest  payable 
r  yearly.    The  lot  was  at  the  time  incumbered  by  a  mortgage  for 
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{82470  to  the  Bank  of  Pennsylvania,  wliich  was  not  made  known  to  the 
defendants  at  the  time,  though  duly  recorded.  On  the  9th  of  April, 
ISIS,*/^  assigned  the  bond  No.  1  to  ^,  to  whom  the  defendants  paid  the 
interest,  and  in  1821  they  paid  off  the  principal  and  interest.  On  the 
11th  of  April,  1818,  A  assigned  the  bond  No.  2  to  C,  to  whom  the  da* 
fendants  paid  the  principal  and  interest  in  1S21.  On  the  16th  of  April, 
1818,  t/^  assigned  the  bond  No.  3  to  Z>,  to  whom  the  defendants  paid 
interest,  and  in  1822  paid  the  principal.  On  the  13th  of  July,  1818,^ 
assigned  the  bond  No.  7  to  £,  to  whom  the  defendants  paid  the  iniereil, 
and  in  1822  the  principal.  On  the  17th  of  August,  1818,  the  defendaitt 
paid  s/^six  months  interest  on  No.  10,  and  on  the  18th  of  September, 
1818,  paid  him  the  full  amount  of  the  principal.  On  the  17th  of  AngiM, 
1818,  the  defendants  paid  A  six  months  interest  on  No.  8,  and  oo  the 
16th  of  September,  1818,  A  assigned  this  bond  to  Fy  to  whom  the  de- 
fendants paid  interest.  Afterwards  J" assigned  the  same  bound  toC,te 
whom  the  defendants  paid  interest.  On  the  7th  of  November,  1818,  J 
executed  to  the  defendants  a  mortgage  on  other  property  as  an  indem- 
nity against  the  mortgage  to  the  bank.  This  mortgage,  however,  profed 
worthless  as  an  indemnity;  the  property  having  been  previously  incum- 
bered beyond  its  value.  Suit  was  brought  on  the  mortgage  to  the  buik 
in  1823  and  judgment  obtained,  and  in  May,  1826,  the  premises  wen 
sold  by  virtue  of  an  execution  on  this  mortgage,  clear  of  ail  incoii- 
brances,  for  vS2500.  In  an  action  brought  by  the  executor  of  C,  whe 
was  the  assignee  of  the  bond  No.  8,  it  was  htld^  1.  That  the  mere  paf 
ment  of  interest  on  this  and  other  bonds  by  the  defendants,  after  thef 
had  been  assigned,  did  not  prevent  them  from  setting  up  the  fact8.ue 
defence  against  the  payment  of  the  bond;  but  2d.  That  the  defendanl 
having  in  their  hands  the  means  of  paying  off  the  mortgage  to  the  bank 
ought  to  have  so  applied  the  money  due  on  the  bonds,  and  could  nol 
therefore  resist  payment  of  the  bond  on  this  ground.  3d.  That  evidenoi 
was  not  admissible  in  this  action  to  prove  that  the  defendants  had  erectei 
buildings  on  the  lot.     Harper  v.  Jeffries^  5  Wh.  26. 

23.  In  debt  on  bond  by  an  assignee,  it  is  a  good  defence  under  th 
plea  of  payment,  that  the  obligor,  before  he  knew  of  the  assignment, and 
before  the  bond  became  due,  had  become  bound  for  the  obligee  as  seen* 
rity  in  other  bonds,  exceeding  the  amount;  and  had  been  obliged  to  pa] 
them.     Frantz  v.  Brown^  17  S  &  R.  287. 

2-1.  If  the  obligor  in  a  single  bill  or  bond  stand  by  and  see  it  assignee 
to  a  third  person,  without  giving  him  notice  of  an  existing  defence,  hi 
cannot  set  up  such  defence  against  the  assignee:  and  this  whether  hfa 
conduct  proceeded  from  ignorance  or  design.  Decker  v.  Eisenhauer^  1 
P.  R.  476. 

25.  But  where  the  obligor,  after  the  assignment  was  made,  told  th 
assignee  that  he  was  glad  he  had  taken  the  bond,  and  expressed  a  wid 
that  he  would  not  part  with  it,  and  said  that  he  would  as  soon  pay  th 
money  to  him  as  to  any  one  else,  it  was  held  that  this  did  not  pre?eo 
Ills  setting  up  as  a  defence  the  failure  of  the  consideration,  which  b 
afterwards  discovered.     Buchanan  v.  Wurtz^b  W.  151. 

26.  The  assignee  of  the  assignee  of  a  bond  takes  it,  subject  to  alltb 
equities  existing  at  the  time  of  the  assignment,  between  the  obligor  an 
the  first  assignee,  although  such  equities  may  have  arisen  before  ill 


the  original  transaciimi,  or  tlie  framing  of  lUc  obligation,  or  siib- 

tdirecc  payment.     Coo/e  v.  .Ambrose,  Add.  323. 

The  assignor  of  a  bond  is  not  liable  [o  l)ie  assignee  on  default  of 

Igor,  if  the  circnnislances  were  equally  in  ihe  knowledge  of  both, 

B  assignee  took  tlie  risk.     Graham  v.  Gondy,  Add.  55-6. 

filler  if  there  be  an  undertaking  by  the  assignor  that  the  bond 

e  paid,  and  reasonable  diligence  by  the  assignee.    Ibid. 

If  the  obligee  of  a  bond  assigns  it,  notice  ought  to  be  given  to  the 

',iD  order  to  prevent  his  paying  the  money  to  the  person  who  has 

irted  with  his  interesi.     But  there  is  no  positive  law  that  requires 

usignee  of  a  chose  in  action  to  notify  a  subsequent  .one.     Ingles 

k3'3ex'or3,2  D.  49,50. 

In  aQ  action  by  the  assignee  of  a  bond  against  the  obligor,  parol 

K.that  the  principal  or  interest  of  the  bond  was  intended  to  have 

lade  payable  at  a. later  period  than  appeared  on  the  face  of  the 

5  inadmissible.   Davis  v.  Cammel,  Add.  S33.    Cook  v.  Ambrose, 

). 

An  assignment,  though  not  in  all  the  forms  of  law,  vests  the  equit- 

terest  in  the  assignee,  and  the  assignor  will  not  afterwards  be  per- 

lo  exercise  any  authority  over  the  property  assigned.  Buchanan 

'tor.  Add.  155. 

[fa  debtor  who  has  paid  a  bond  stand  by,  and  see  it  assigned  for 

ible  consideration,  and  concealing  his  payment,  declare  the  debt 

I  shall  pay  it  again  to  Ihe  assignee.    Ibid. 

A  bond  payable  to  ^,  with  a  note  subjoined  by  >tf,  that  it  was  for 

I  of  B,  was  Hss^ned  by  B  to  C.    This  is  not  an  assignment,  ac- 

(  to  the  act  of  rllS,  but  only  a  transfer  of  the  equitable  interest 

bond;  and  ^cannot  by  virtue  thereof,  maintain  an  action  against 

limr  in  his  own  name.     Cttmminra  v.  Z,vnn.  1  D.  44. 
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agreed  that  the  defendant  should  pay  Si 00  each  year  of  principal,  ud 
the  whole  should  be  paid.  In  1825  Ji  assigned  two  bonds  to  B^  who 
1826  entered  into  an  agreement  with  the  defendant,  in  which  it  w 
recited  that  he  {B)  had  purchased  the  bonds,  and  had  agreed  ^^  to  stai 
by  and  fulfil  the  stipulations  and  conditions  contained"  in  the  forna 
agreement^  and  the  defendant  agreed  to  pay,  on  the  1st  of  April  follo' 
ing,  iSlOO,  and  so  on  yearly  until  the  whole  was  paid.  In  an  action  < 
the  two  bonds  assigned  to  B^  it  was  held  that  the  defendant  could  g 
give  in  evidence  two  of  the  bonds  which  had  been  paid  by  the  defenda 
to  A  before  the  iigreement  of  1826.     Oit  v.  Lyons^  2  Wh.  441. 

38.  Every  obligee  or  holder  of  an  obligation  who  assigns  it  to  anotht 
especially  if  he  does  so  for  a  valuable  consideration,  impliedly  at  lei 
thereby,  engages  that  it  is  genuine  and  binding  on  the  obligor,  unless  J 
discloses  freely  and  truly  to  the  assignee  on  treating  for  the  assignmei 
all  the  facts  and  circumstances  connected  with  the  execution  and  delive 
of  the  obligation,  and  after  being  thus  advised,  the  assignee  agrees 
take  it  at  his  own  risk.    Stroh  v.  Hess^  1  W.  &  S.  153.    Kennedy, 
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G.  When  payment  of  a  bond  unU  be  presumed. 

39.  The  courts  of  Pennsylvania  have  adopted  the  Ekiglish  rule,tb 
after  a  certain  length  of  time,  a  debt  on  bond  will  be  presumed  to  hat 
been  discharged,  unless  the  delay  can  be  accounted  for.  Penrose  ^c 
v.  King,  1  Y.  344.     . 

40.  In  an  action  on  a  bond  dated  in  1794,  given  by  ^S  as  security! 
Bf  the  last  payment  on  which  was  in  1797,  where  it  was  proved  tb 
one  of  the  defendants  (the  executor  of  •^)  had  said  in  1821  that  "the 
was  property  enough  of  ^'s,  and  if  judgment  went  against  him  he  won 
be  able  to  show  property  of  ^'s  estate;"  and  the  court  left  it  to  the  jni 
to  determine  whether  the  presumption  was  rebutted;  it  was  held  th 
this  was  not  eitor,  and  that  the  court  might  have  charged  positively  th 
the  evidence  was  not  sufficient  to  take  off  the  presumption.  Boyd 
Grant y  13  S.  &  R.  124. 

41.  A  lapse  of  twenty  years  creates  a  presumption  of  payment,  if  i 
interest  has  been  paid  in  the  mean  time;  but  if  the  period  be  short 
than  twenty  years,  the  presumption  must  be  supported  by  circumstance 
Gouldhawk  v.  Duane,  2  W.  C.  C.  R.  323.  S.  P.  Henderson  v.Leun 
9  S.  &  R.  379.  ^ 

42.  But  in  an  action,  tried  in  1794,  on  a  bdffd  conditioned  for  tl 
payment  of  money  in  1769,  on  which  no  receipts  mid  been  endorse 
the  court  rw/erf,  that  the  period  of  time  between  1776  and  1784,  durii 
which  the  limitation  acts  had  been  suspended,  ought  to  be  flirownoi 
of  the  calculation.     Penrose  fy  al,  v.  King,  1  Y.  344. 

43.  A  lapse  of  eighteen  years  and  a  half,  was  ruled  not  to  be  suffidei 
to  found  a  presumption  of  payment  of  a  bond,  under  circumstances  tb( 
tended  to  repel  the  presumption.    Boltz  fy  al.  v.  Ballmanj  1  Y.  5S4. 

44.  Where  a  long  period  of  time  has  elapsed  from  the  giving  of 
penal  bill  by  a  third  person,  not  the  executor,  for  a  legacy,  the  recon 
of  suits  brought  during  that  period  against  the  executor  to  recover  tl 
legacy,  are  evidence  in  an  action  on  the  bill  to  rebut  the  presumption  ( 
payment  arising  from  length  of  time.  ATCullough  v.  Montgomtr, 
7  S.  &  R.  17.  • 
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D.  Remedy  upon  a  bond, 

45.  Where  (here  is  a  single  bond  for  the  payment  of  several  sums  of 
money,  at  dififerent  days,  debt  will  not  lie.  until  the  last  day  is  past;  but 
if  the  bond  be  in  a  penal  sum,  conditioned  to  pay  money  at  different 
days,  the  bond  becomes  absolute  on  failure  of  payment  at  either  of  the 
days.    Hopkins  v.  Deaves^  2  Br.  97. 

46.  If  the  holder  of  a  joint  and  several  bond,  joins  all  the  obligors  in 
one  suit,  and  one  of  them  dies  pending  the  suit,  the  remedy  against  the 
assets  of  the  deceased  is  terminated,  and  the  survivor  alone  is  liable. 
WaUer  v.  Oinrich,  2  W.  204. 

47.  And  the  act  of  6lh  April,  1830,  <<for  the  furtherance  of  justice 
between  obligors  and  obligees,''  &c.,  makes  no  alteration  in  the  law  in 
this  respect    Ibid. 

48.  The  defendant  gave  the  plaintiff  a  bond  in  the  penal  sum  of 
fMUteen  thousand  dollars,  conditioned  to  pay  and  satisfy  eleven  certain 
promissory  notes,  drawn  by  the  obligor  in  favour  of  the  obligee,  and 
payable  at  different  periods,  of  from  six  to  fifteen  montM^,  and  amount- 
ing to  seven  thousand  dollars;  and  to  indemnify  the  plaintiff  from  all 
damages,  kc  which  be  might,  at  any  time  or  times,  sustain  by  reason 
of  the  notes.  It  was  Ae/£^,thai  on  failure  to  pay  the  first  note,  the  obligee 
coiild  not  take  out  execution  for  the  amount  of  the  whole.    Id.  93. 

49.  In  a  proceeding  on  a  bond  conditioned  for  the  payment  of  money, 
noder  the  statement  act,  judgment  may  be  entered  for  the  penalty.  Un- 
denoood  v.  Zi%,  10  S.  &  R.  97. 

50.  Where  debt  is  brought  to  recover  the  interest  due  on  a  bond,  the 
principal  of  which  is  payable  by  instalments  at  distant  days,  and  the 
defendant  pleads  payment,  and  attempts  to  avoid  the  bond,  by  evidence 
of  fraud,  &c.«  but  makes  no  set-off,  and  the  jury  finds  generally  for  the 
plaintiff,  judgment  shall  be  entered  for  the  penalty,  with  leave  to  take 
out  execution  in  the  first  instance  for  the  interest  due  at  the  commence- 
ment of  the  suit;  and  for  the  interest  and  principal  subsequently  accru- 
ing, the  plaintiff  must  move  the  court  for  execution,  when  the  defendant 
may  make  any  defence,  other  than  that  which  has  been  tried,  and  arising 
subsequent  to  the  suit.     Sparks  v.  Gurrigves,  1  Binn.  152. 

51.  Ever  since  the  decision  in  Collins  v.  Collins,  (2  Burr.  820,)  it  has 
been  considered  as  settled,  that  the  stat.  8  and  9  W.  3,  c.  11,  extends  to 
bonds  payable  bv  instalments.  Longstreth  v.  Gray,  1  W.  60.  Gib- 
iOK,  C.  J.  ^ 

'52.  Judgments  on  warrants  of  attorney  have  never  been  considered 
u  within  the  .statute.     Ibid.    Gibson,  C.  J. 

53.  In  debt  on  bond  with  condition  for  the  payment  of  money  by  in- 
Halments,  the  plaintiff  must  proceed  according  to  the  provisions  of  the 
Mme  8  and  9  W.  3,  c.  U;  and  therefore  if  judgment  be  obtained  for 
^vantof  an  affidavit  of  defence  or  otherwise,  in  such  action  commenced 
by  writ,  the  plaintiff  cannot  have  execution  upon  motion  as  to  instal- 
BieDta  falling  due  after  the  impetration  of  the  writ;  but  must  proceed  by 
•Sre/wuM,  &C.  Longstreth  v.  Gray,  1  W.  60;  (overruling  the  deci- 
Min  Sparks  v.  Garrigxiesy  so  far  as  respects  the  practice  in  regard  to 
nhequent  instalments.)     [Rogers,  J.  dissenting.] 

5i  The  condition  of  a  bond,  reciting  that  the  obligor  had  sold  a  cer- 
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tain  tract  of  land  (o  the  obligee  and  that  there  were  certain  incumbraocn 
on  the  land,  existing  by  judgnaent  and  otherwise,  declared  that  the  bond 
should  be  void,  if  the  obligor,  his  heirs,  executors,  &c.,  should,  at  aU 
tinaes  thereafter,  save,  indemnify,  and  keep  harmless,  the  obligee,  hit 
heirs,  &c.,  against  all  judgments,  liens,  claims,  demands,  suits,  actiooi^ 
charges,  dues,  troubles,  and  expenses,  whatsoever,  by  reason  of  anj 
mortgages,  judgments,  arrearages  of  purchase  money,  &c.:  Indebtoo 
the  bond  against  the  executors  of  the  obligor,  it  was  held,  that  it  was 
not  a  sufficient  breach,  that  the  obligor  had  not  paid  the  arrears  of  po^ 
chase  money,  due  to  the  commonwealth,  without  showing  that  the  conH 
roon wealth  had  instituted  some  proceeding  against  the  land,  to  obtata 
payment,  or  that  the  obligee  had  paid  the  money  to  the  commonwealtb; 
although  it  was  alleged,  that  the  defendant  had  promised  to  pay;  aol 
that  in  consequence  of  a  promise  to  pay  the  amount,  the  plaintiff  iml 
released  a  purchaser  under  him,  from  a  lien  for  the  money  due  to  tin 
commonwealth.    Brown  v,  Brodheadj  3  Wh.  89. 

55.  Upon  a  bond  of  indemnity  there  can  be  but  one  judgment  agaioi 
the  same  part]|  and  that  must  be  for  the  amount  of  the  penalty  with  a 
assessment  of  damages  upon  the  breaches  assigned.  If  subseqiMOt 
breaches  occur  the  remedy  is  by  scire  facias  upon  that  judgment,  ti)i 
assignment  of  additional  breaches  and  the  assessment  of  damages  opoa 
them.     Duffy  v.  Lytkj  5  W.  120.    Adams  v.  Bush,  5  W.  289. 

56.  Where  a  bond  was  given  to  the  guardians  of  the  poor  in  aeer> 
tain  penalty  for  which  judgment  might  be  entered  and  execution  issoel 
and  the  judgment  afterwards  to  remain  as  security,  with  condition  fbc 
the  payment  of  a  weekly  sum  for  the  support  of  the  obligor's  wife;  and 
judgment  was  entered  upon  the  bond  and  the  obligor  bad  made  di?en 
weekly  payments,  after  which  his  real  estate  was  sold  under  execatios 
upon  a  subsequent  mortgage,  it  was  held,  that  the  mortgagee  was  nol 
entitled  to  receive  out  of  the  proceeds  the  amount  of  the  payments  flo 
made;  but  that  the  judgment  was  in  the  nature  of  a  continuous  secorit| 
and  to  stand  as  a  security  for  the  performance  of  the  condition  after  pay- 
ments made.     Vogel  v.  Hughes^  2  M.  379. 

57.  Ji  endorsed  two  promissory  notes  drawn  by  B,  for  the  accommo- 
dation of  B,  payable  at  different  periods;  and  took  from  B  a  bond  and 
warrant  of  attorney,  the  penalty  being  in  double  the  amount  of  the  two 
notes,  and  the  condition  being  for  the  payment  of  a  sum  equal  to  the 
amount  of  the  two  notes,  at  a  time  previous  to  the  maturity  of  eitherof 
the  notes.  When  the  first  note  became  due,  it  was  protested  for  non- 
payment; whereupon  JJ,  having  paid  it,  entered  up  judgment  on  liM 
bond,  and  issued  a  fi./a,  against  B  for  the  whole  amount.  The  coirt 
refused  to  set  aside  the  fieri  facias,  although  the  second  note  wasooC 
due.     Smith  v.  James,  1  M.  162. 

58.  In  an  action  in  the  Circuit  Court  of  the  United  States,  on  a  bond 
with  collateral  condition,  judgment  cannot  be  entered  for  the  pentltf* 
without  having  ascertained  the  sum  justly  duo  either  by  verdict  or  other- 
wise.    U.  Slates  V.  fVhile,  4  W.  C.  C.  R.  414. 

59.  A  entered  into  a  bond  in  a  certain  sum  to  be  paid  *^at  some  Hm 
within  the  term  of  partnership,  viz.  ten  years  from  the  date  of  tbi 
articles  of  partnership  between  the  said  «^  and  the  said  B  and  C,"  ani 
with  the  same  instrument  gave  a  warrant  of  attorney  to  confess  jodg- 
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teot,  bat  judgment  was  not  to  be  entered  on  record,  ^^  except  upon  the 
mlution  cf  the  partnership^  or  upon  the  death  of  the  obligor.** 
Ud,  that  on  the  dissolution  of  the  partnership  referred  to  in  the  bond, 
le obligee  was  entitled  to  enter  judgment  and  issue  execution.  6or- 
wnv.  Riehardsanj  6  S.  &  R.  163. 

$0.  A  warrant  of  attorney,  reciting  a  bond,  is  only  an  instrument  sub- 
Errient  to  it;  consequently,  execution  cannot  be  issued  on  the  judgment 
ooferred  by  virtue  of  it,  till  the  time  given  for  payment  by  the  condi* 
ioDof  the  bond  has  expired.     Shoemaker  v.  Shirt liffe^  1  D.  133. 

E.  Cf  the  penalty  of  an  obligation,  and  tohat  the  obligee  may  recover. 

6L  Where  a  penalty  has  for  its  end  to  insure  the  performance  of  the 
nincipal  obligation,  it  does  not  destroy  it.  Canal  Co.  v.  Sansom,  1 
BiDn.70. 

81  A  bond  was  given  in  the  sum  of  81000,  with  condition  for  the 
extingaishmenty  within  nine  months  from  the  date,  of  incumbrances  on 
entiin  property  then  sold  by  the  obligor  to  the  obligee;  held^  that  the 
nun  mentioned,  was  in  nature  of  a  penalty;  and  not  to  h%  considered  as 
Hipalalad  damages.    Robeson  v.  fFhitesides^  16  S.  &  R.  320. 

.63.  If  the  condition  of  a  bond  be  to  do  a  thing  which  is  contrary  to  a 
nileof  law  merely,  and  not  malum  in  se^  the  bond  is  single.  Holdship 
r.Jfew(fon,  16S.  &R.  307. 

64.  If  one  in  custody  on  a  ca.  sa,  give  a  bond  to  the  plaintiff,  with 
lorety,  conditioned  for  the  surrender  of  the  principal  to  prison,  on  or 
before  a  certain  day,  such  bond  may  be  enforced.    Ibid. 

65.  Where  there  was  an  agreement  in  a  bond  and  mortgage,  that  if 
Ibe  interest  should  be  unpaid  for  more  than  thirty  days,  the  obligees 
Bight  consider  the  whole  principal  due;  it  was  held^  that  the  circum- 
iUnce  of  the  obligees  having  on  several  occasions  allowed  more  than 
thirty  days  to  elapse,  without  insisting  on  the  forfeiture,  did  not  amount 
ioa  waiver,  so  as  to  prevent  their  insisting  upon  it  in  a  subsequent 
le&ulL    Pennsylvania  Hospital  v.  Gibson,  2  M.  324. 

66.  Where  the  penalty  of  a  contract  is  not  in  nature  of  stated  and 
ascertained  damages  for  non-performance,  the  hijnred  party  may  re- 
Borer  damages  beyond  the  penalty.  Graham  v.  Bickhanij  4  D.  149, 
8Y.32. 

67.  The  defendant  contracted  in  writing  for  the  purchase  of  a  certain 
UDOQDt  of  stock,  at  a  certain  price,  the  agreement  concluding  as  follows, 
"«nd  for  the  faithful  performance  of  this  agreement,  I  bind  myself,  my 
l^rsand  executors,  in  the  sum  of  one  thousand  pounds,  to  be  paid  to 
he  said  Ji^  or  order,  in  case  the  same  is  not  complied  with  by  me." 
rhejary  having  found  for  the  plaintiff  in  seventeen  hundred  and  ninety- 
%ht  pounds;  it  was  held  that  damages  were  recoverable  in  this  case 
leyond  the  penalty.    Ibid. 

68.  The  jury  may  give  damages  beyond  the  penalty  of  a  bond,  con- 
itioned  for  the  conveyance  of  land.     Perot  v.  fValliSy  2  D.  252. 

69.  If  an  agreement  contain  a  penalty,  the  party  may  bring  debt  for 
M  penalty,  and  can  recover  no  more;  or  he  may  bring  covenant,  and 
Kover  noore  or  less  damages  than  the  penalty.    Martin  v.  Taylor^  I 

70.  In  debt  on  s  bond,  with  a  collateral  condition,  the  plaintiff  can 
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recover  nothing  but  what  he  is  entitled  to  on  a  breach  of  tha^con^ 
Massey  v.  Schott  fy  aL,  1  P.  C.  C.  132,  135. 

71.  J2,  one  of  the  partners  of  a  mercantile  firm  in  Liverpool,  J 
been  arrested  for  a  debt  due  by  the  firm  to  B  in  Philadelphia,  pa 
same  and  took  from  B  a  bond,  conditioned  to  indemnify  the 
against  any  loss  they  might,  by  compulsion  of  lawj  sustain  by  i 
of  any  payment  in  consequence  of  any  suit  brought  in  England  a 
them.  Suits  having  been  instituted  against  them  in  England,  1 
ferent  claimants,  the  firm,  not  having  notice  of  the  payment  made 
filed  a  bill  of  inter-pleader,  praying  to  be  allowed  to  pay  the  amou 
into  the  Bank  of  England,  to  the  credit  of  the  accountant  of  the 
which  was  done  on  the  order  of  (he  Chancellor.  Heldy  that  this 
voluntary  payment,  and  (hat  *d  was  not  entitled  to  recover  ai 
breach  of  the  condition  of  the  bond.    Id.  132. 


F.  Of  the  rights  of  a  surviving  obligee, 

72.  At  law  a  surviving  obligee  is  entitled  to  the  possession  of  th 
securities.    Fenn  v.  Butler^  C.  C.  4  D.  357.  ^ 

73.  And  where  an  agent,  acting  for  two  parties,  having  distil 

terests,  and  giving  separate  powers,  takes  joint  securities,  and  it 

no  suggestion  of  fraud,  breach  of  trust,  wilful  laches  or  probable 

vency  in  reference  to  the  surviving  obligee,  a  court  of  equity  w 

apportion  the  securities,  nor  appoint  a  receiver.    Ibid, 

^^^^"""^  ■ 

G.  Of  bonds  required  by  statute  and  given  by  public  officers. 

74.  When  a  bond,  required  by  a  statute,  is  taken,  it  ought  to  coi 
in  substance  at  least,  to  the  requisitions  of  the  statute,  and  if  it  go  b 
the  law  it  is  void,  at  least  as  far  as  it  exceeds  those  requisitions. 
strong  fy  al.  v.  The  United  Slates,  1  P.  C.  C.  47. 

75.  If  the  law  prescribe  the  terms  of  a  bond  to  be  taken,  and  ( 
taken  variant  therefrom,  it  is  void,  so  far  at  least  as  it  is  variant;  bu(  tl 
cers  of  government  may,  without  any  law,  take  securities  from  the  d 
to  the  public,  for  what  they  may  owe.  United  States  v.  Howell 
C.  C.  R.  620. 

76.  But  it  does  not  render  such  bond  void,  that  it  omits  a  pro 
increasing  the  responsibility  of  the  obligor,  if  the  obligee  make  no 
lion.     Farmers  Bank  4*  al.  v.  Boyer,  16  S.  &  R.  48. 

77.  Where  in  the  recital  of  a  bond,  it  was  stated  to  be  given  i 
formity  with  an  act  which  at  the  time  was  repealed,  but  another  a 
in  force  with  the  substance  of  which  the  bond  complied,  it  was  hel 
the  bond  was  valid.     Ibid. 

78.  Where  a  bond  is  directed  by  a  statute,  to  be  taken  by  a  cor 
body,  but  no  form  is  prescribed,  it  may  be  good  though  taken  i 
name  of  the  individual  members  as  obligees.  Greenfield  v.  Yei 
R.  158. 

79.  If  a  bond  be  taken  at  common  law,  with  a  condition  in  par 
and  in  part  bad,  a  recovery  may  be  had  on  it,  for  a  breach  of  the 
part.     The  United  State  v.  Brown,  G.  155. 

80.  If  a  bond  be  taken  under  a  statute,  with  a  condition  in  pai 
scribed  by  the  statute  and  in  part  not  prescribed  by  it,  yet  if  it  be 


is  an  established  principle,  that  the  person  who  first  sues  and 
Lidginent,  on  an  official  bond,  is  entitled  to  take  the  whole  of  the 
if  the  demand  amounts  to  so  itinch,  in  exclusion  of  every  other 
Dallu.1  V.  Chaloner^s  Ex'rs,  3  D-  501,  in  note,  4  D.  106,  in 
TKean,  C.  J. 

I,  if  the  party  first  suing  is  prevented  from  obtaining  judgment, 
]er  of  the  court  to  stay  proceedings,  on  the  defendant's  paying 
t  the  penally  of  the  bond.  MKean  v.  Shannon,  \  Binn,  370. 
here  there  are  subsequent  suitors  on  an  official  bond,  to  the 
n,  they  are  to  be  considered  as  applying  at  the  sarae  time,  and 
ua  is  to  be  distributed, />ro  rata;  but  if,  instead  of  suing,  they 
the  court  to  come  in  under  the  first  suit,  priority  of  applicatioQ 

title  to  priority  of  payment.     Ibid. 

le  act  of  14th  June,  1836,  relative  to  official  bonds  does  not 

i  bond  given  before  its  passage.     Myers  v.  The  Com.,  2  W.  & 
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the  act  of  the  20th  February,  1S17,  erecting  the  town  of  Butler 
rough,  the  return  of  the  election  of  the  high  constable  is  to  ba 
the  town  council;  and  his  oath  of  office  is  to  be  taken  before  a 
f  the  peace;  and  authority  is  given  to  him  to  execute  process, 
r  constables  of  the  county,  by  entering  into  the  securities  re- 
f  law :"  Held,  that  this  security  meant  that  which  is  prescribed 
(neral  acta  of  1810,  and  1824,  to  be  taken  before  and  approved 
iinrtRr  Sessions:  and  that  a  bond  taken  before  and  annroved  bv 
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year,  on  the  valuation  of  taxable  property,  exceeding  one  cent  i 
dollar,  &c.  The  qualifications  of  the  electors  for  the  corporate 
were  declared  to  be  the  same  as  those  of  electors  of  members  i 
assembly.  Hdd^  that  the  council  had  power  to  levy  a  tax  upon 
men  without  property,  being  inhabitants  of  tiie  borough.  Hoeji 
Snyder  J  2  R.  12C.  (Tod,  J.  dissenting.) 


CONSTABLE. 

1.  Where  the  act  of  February,  1798,  provided,  that  the  elcnrtors 
Northern  Liberties  should  choose  eight  persons,  of  whom  the  Co 
Quarter  Sessions  were  to  appoint  four  as  constables,  the  court  de 
that  they  would  uniformly  appoint  the  highest  on  the  return, 
there  was  cither  a  moral  inability,  as  if  the  party  be  an  atheist,  I 
an  intellectual  inability,  as  if  he  be  an  idiot,  or  madmap;  or  ph 
inability,  as  where  the  party  is  deaf  or  dumb,  or  labours  under 
bodily  defect,  equally  incapacitating;  or  a  legal  inability,  as  where 
convicted  of  felony,  or  other  infamous  crime:  and  a  mere  cha 
having  committed  an  indictable  offence,  of  which  the  candidate  hi 
been  convicted,  was  held  not  to  be  a  sufficient  reason  for  refusi 
appoint  him.    Miller^ s  CasCj  1  Br.  349,  353. 

2.  It  seems  that  on  a  warrant  in  a  criminal  case,  directed  gen^ 
to  all  constables,  none  can  execute  it  out  of  his  own  precinct; 
by  name,  to  a  particular  constable,  he  may  execute  it  anywhere  ^ 
the  justice's  jurisdiction.    Clark  v.  Worley^  7  S.  &  R.  352. 

3.  But  in  dvil  cases  the  warrant  may  be  executed  by  any  con 
within  the  sphere  of  the  justice's  jurisdiction.    Ibid, 

4.  A  warrant  by  a  justice,  not  directed  to  any  particular  pen 
office,  is  bad.    Hall  v.  Moor^  Add.  376. 

5.  But  a  warratit  directed  to constable,  is  good,  if  exi 

by  the  constable  of  the  district.    Paul  v.  Vankirkj  6  Binn.  124. 

6.  If  a  warrant  appears,  on  the  face  of  it,  to  be  illegal,  a  const] 
not  bound  to  execute  it.     Conner  v.  Commonwealth^  3  Binn.  3S. 

7.  In  case  of  resistance  by  a  defendant  to  a  constable,  in  the  sen 
a  capias  ad  respondendum  for  debt,  issued  by  a  justice  of  the  ] 
under  the  act  of  the  20th  of  March,  1810,  the  constable  may  rai 
power  of  the  county  for  his  assistance,  in  the  same  manner  as  the  ! 
may  on  writs  of  mesne  process  to  him  directed;  and  a  person  re 
to  assist  the  constable  when  required,  on  resistance  being  made, 
dictable  for  such  refusal.     Comfort  v.  The  Commonwealth^  5  W\ 

8.  It  is  enough  for  a  constable,  who  is  sued  in  trespass,  to  sh< 
execution,  issued  by  competent  authority,  though  it  be  clearly  irre 
as  if  a  joint  execution  be  issued  against  principal  and  bail,  on  se| 
judgments  against  each,  the  constable  may  justify  under  it.    P* 

Vankirky  6  Binn.  124. 

9.  In  trespass  against  a  justice  of  the  peace,  a  constable  and  the 
tiflf,  in  an  execution,  wheife  there  is  a  several  plea  of  justification  I 
constable,  he  may  justify  under  the  warrant  without  showing  the 
ment  in  evidence.    Kerlin  v.  Heacockj  3  Binn.  215. 
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10.  Quere.  Whether,  if  the  plaintiff  in  the  action  of  trespass  give  the 
Ottice's  warrant  in  evidence,  the  constable  is  not  justified  by  it  without 
nving  pleaded  a  justification.    Ibid. 

11.  A  constable  who  goes,  out  of  his  district  to  serve  process  directed 
la  him  by  a  magistrate  possessing  jurisdiction  over  the  district  in  which 
ibe  process  was  served,  is  entitled  to  the  benefit  of  the  act  of  21st  March,   ' 
1772.     Varl^  v.  Zahn,  11  S.  &  R.  185. 

12.  An  action  of  trespass  against  a  constable,  who  arrested  a  plaintiff 
on  a  warrant  for  a  debt,  and  assaulted  and  beat  him,  was  held  to  be 
within  the  6th  section  of  this  act,  which  requires  a  copy  of  the  warrant 
i.10  be  demanded.     Osbom  v.  Burkettj  1  Br.  393. 

13.  Constables  have  no  right  to  obstruct  the  passage  of  a  public  street, 
holding  sales,  upon  the  pavement,  of  furniture,  &c.  taken  in  execu- 

Cammonwealth  v.  Millimanj  13  S.  &  R.  403. 

14.  A  constable  has  a  right  to  deposit  a  prisoner,  arrested  without 
.vunnt,  in  the  common  jail  for  safe  keeping,  till  he  can  be  carried  be- 
-ft»a  magistrate;  and  the  jailor  is  bound  to  receive  a  prisoner  offered 
Uder  sQch  circumstances.    CommQnwealth  v.  Deacon^  8  S.  &  R.  47. 

l^  The  surety  of  a  constable  is  liable  for  his  breach  of  duty  in  not 

[fifing  over  money  collected  on  a  warrant,  placed  in  his  hands,  com- 

iWodiQg  him  to  levy  on  a  constable  of  an  adjoining  township,  under  the 

'Uth  section  of  the  act  of  20th  March,  1810.     Clark  v.  War  ley  ^  7  S.  & 

1.349. 

16.  The  common  pleas  has  concurrent  jurisdiction  with  justices,  of  a 
on  a  constable's  bond.   Campbell  v.  Commonwealihj  8  S.  &  R.  414. 

IL  P.  Palmer  v.  Commonwealth,  6  S.  &  R.  245. 

17.  Suits  are  to  be  brought  on  the  bond  as  often  as  damages  are  sus- 
luiied.    Campbell  V,  Commonwealth^  ut  supra. 

15.  Such  actions  are  not  within  the  act  of  1803,  limiting  suits  on 
iheriff's  bonds  to  five  years;  but  they  are  within  the  act  of  4th  April, 
1798,  linuting  suits  against  sureties  in  official  bonds,  to  seven  years  after 
Ibe  cause  of  action  accrued.     Owings  v.  Commonwealth,  8  S.  &  R.  530. 

19.  If  the  plaintiff  sue  in  the  Common  Pleas,  he  is  not  entitled  to  costs, 
inless  he  recover  more  than  one  hundred  dollars.  Palmer  v.  Common- 
ymlth^  6  Sw  &  R.  245. 

20.  A  constable  is  liable  for  an  escape,  without  proof  of  negligence 
ttmis^odact  on  his  part     Blue  v.  The  Commonwealth,  4  W.  215. 

SI.  The  verdict  in  an  action  on  a  constable's  bond  taken  under  the 
•ctof  20tb  March,  1824,  must  be  for  the  penalty,  upon  which  a  cau- 
tionary judgment  will  be  entered,  and  the  plaintiff  then  proceeds  to 
k?e  his  daaiages  assessed,  and  obtain  execution  by  scire  facias,  under 
k  act  of  2d  March,  1713.     Commonwealth  v.  Sayre,  1  M.  235. 

22.  Bat  in  actions  on  constables'  bonds  taken  under  the  act  of  I5lh 
April,  1834,  the  judgment  must  be  not  for  the  penalty,  but  for  the  da- 
Otttges  actually  sustained.    Ibid. 

23.  A  constable  is  not  liable  to  the  plaintiff  for  neglect  of  duty  in  not 
»mng  an  execution,  where  the  justice  by  whom  it  was  issued,  went 
to  the  constable  and  withdrew  it,  in  consequence  of  a  certiorari  de- 
livered  to  him,  though  no  bail  was  entered  upon  the  certiorari,  Sherfy 
▼.  fiiher,  2  R.  147. 

24.  A  constable,  who  has  an  execution  put  into  his  hands  against  a 
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defendant,  cannot  discharge  snch  defendant  from  liability  to  the  plaintii^ 
by  settling  an  account  with  him  for  money  transactions  previously  had 
between  them,  and  passing  receipts;  no  money  being  actually  paii 
Miles  V.  Richwine^  2  R.  199. 

25.  Under  the  acts  of  20th  March,  1810,  and  29th  March,  ISSi, 
where  a  transcript  has  been  taken  of  the  judgment  of  a  justice  of  the 
peace  against  a  constable  for  not  returning  an  execution,  it  is  not  neo» 
sary  that  an  execution  should  be  issued  by  the  justice  against  the  coo- 
stable  before  a  fieri  facias  can  be  issued  from  the  Common  Pleat 
Parchment  v.  Mken^  3  W.  278. 

26.  A  constable  who  neglects  to  make  return  of  an  execution  to  the 
justice,  on  or  before  the  return-day  thereof,  is  absolutely  fixed  for  the 
debt  and  costs,  and  cannot  be  permitted  to  show,  in  discharge  of  hii 
liability,  that  in  point  of  fact  he  had  received  only  part  of  the  moDe7,« 
that  by  no  diligence  he  could  have  obtained  satisfaction,  wtfr/iqf?. 
Kennedy^  1  Ash.  160. 

27.  But  if  the  execution  was  not  returned  in  consequence  of  the  re- 
quest of  the  plaintiff,  or  with  his  consent,  it  is  sufficient  cause  for  not 
rendering  judgment  against  him.    Ibid. 

28.  A  judgment  against  a  constable  for  not  collecting  and  paj^ing  ofer 
money  upon  an  execution  is  conclusive  against  his  sureties  in  a  irire 
facias^  brought  against  them,  as  to  the  misconduct  of  the  officer  aal 
the  extent  of  damage  sustained  by  the  plaintiff,  although  they  had  no 
notice  of  the  suit;  but  they  may  plead  any  defence  personal  to  the» 
selves,  or  anything  to  show  that  at  the  time  the  constable  was  litbk^ 
they  were  not.  Masser  v.  Strickland j  17  S.  &  R.  354.  S.  P.  jBtMMi 
V.  Commonioealthy  8  W.  398.     Eagles  v.  Kern^  5  Wh.  144. 

29.  In  an  action  thereupon  against  the  sureties  of  a  constable  to  re- 
cover the  amount  of  such  judgment,  it  was  heldj  that  evidence  was  not 
admissible  to  show  that  the  constable  had  lent  the  money  to  the  plain- 
tiff.    Eagles  V.  Kern,  5  Wh.  144. 

30.  Where  a  suit  had  been  instituted  by  agreement  before  a  jastioei 
and  judgment  confessed  for  a  sum  beyond  one  hundred  dollars,  apon 
which  execution  issued,  and  was  levied  by  a  constable  on  the  goods  of 
the  defendant,  and  afterwards  executions  were  issued  to  another  coo- 
stable  upon  other  judgments,  by  virtue  of  which  he  sold  the  goods  and 
received  the  proceeds;  in  an  action  against  him  by  the  first  cons(tabl6to 
recover  those  proceeds,  it  was  held,  that  evidence  was  admissible  that 
the  first  judgment  was  confessed  for  the  purpose  of  defrauding  creditor 
although  the  act  authorises  another  method  of  proceeding,  to  decide  the 
question  of  fraud.     Read  v.  Lawton^  2  Wi  50. 

31.  The  jurisdiction  of  a  justice  to  proceed  by  scire  facias  agaioil 
the  bail  of  a  delinquent  constable,  under  the  19th  section  of  the  act  of 
20th  March,  1810,  is  not  taken  away  by  the  3d  section  of  the  actof  89di 
March,  1824.     Evans  v.  Frei/y  3  W.  208. 

32.  It  is  not  necessary  that  the  constable  should  be  joined  with  hia 
sureties  in  such  scire  facias.     R)id. 

33.  A  constable  who  serves  a  subpoena  from  the  court  is  entitled  to 
the  same  fee  as  the  sheriff.     Coleman  v.  Hess,  1  Br.  274. 

34.  In  an  action  against  a  constable  for  taking  a  horse  alleged  to 
belong  to  the  plaintiff,  upon  an  execution  against  ^,  in  whose  possot* 
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km  the  horse  was  at  the  time  of  the  execution,  by  the  permission  of  the 
ilaiotiff,  it  was  heldj  that  evidence  was  admissible  on  the  part  of  the 
ilaintiffto  prove  that  he  had  some  time  previous  to  the  levy  declared  to 
f  that  he  intended  to  take  the  horse  from  him.  and  that  ^  did  not  deny 
lis  right  to  do  so.     Omer  v.  Hallman^  4  Wh.  45. 

35.  One  who  employs  a  special  constable  deputed  at  his  own  instance 
oust  bear  the  consequences  of  his  misfeasance  as  he  would  those  of  any 
Jlher  servant  employed  by  him.     Miller  v.  Htck^  9  W.  439. 

36.  Under  the' act  of  1810  a  constable  against  whom  a  judgment  had 
leen  rendered  for  not  returning  an  execution  had  no  appeal.  Johnson 
\  Meeker^  10  W.  403.     [But  see  the  act  of  13  April,  1840,  §  12.] 

37.  lo  an  action  by  a  constable  to  recover  the  price  of  goods  sold  by 
urn  under  an  execution,  the  purchaser  cannot  set  off  a  claim  against  the 
xnstablefor  the  amount  of  rent  due  to  him  as  landlord  out  of  the  pro- 
»edi  of  sale.     Caff  man  v.  Hamplon,  2  W.  &  S.  377. 

38.  Id  an  action  against  a  constable  to  recover  the  amount  of  an  exe- 
eoiioo  placed  in  his  hands,  it  is  a  valid  defence  that  the  judgment  had 
!)eeo  paid  before  the  execution  issued.  Evans  v.  Boggs,  2  W.  &  S.  229. 

39.  If  a  constable  becomes  liable  for  the  amount  of  an  execution  placed 
D  bis  hands,  the  issuing  of  a  subsequent  execution  by  the  plaintiff  is  not 
.  vaiver  of  his  right  of  action  against  the  constable.    Evans  v.  BoggSy 

W.  &  S.  229. 

40.  When  a  plaintiff,  in  a  judgment  obtained  before  a  magistrate,  has 
peofered  the  amount  of  the  debt,  interest,  and  costs,  from  a  constable, 
rho  became  liable  for  the  same  in  consequence  of  neglect  of  duty,  the 
idgment  is  satisfied,  and  cannot  be  used  by  the  constable  for  the  pur- 
ue  of  collecting  the  amount  from  the  original  defendant.  Jirbingast 
Mouk,  6  W.  228.     Mewharter  v.  Jamison^  7  W.  353. 

41.  Under  the  1 9th  section  of  the  act  of  1810,  a  creditor  may  recover 
^nstthe  sureties  of  a  constable,  although  he  may  not  have  taken  the 
sDefit  of  the  insolvent  laws — if  it  be  proved  that  he  is  in  fact  insolvent. 
\wins  V.  Commonwealth^  8  W.  398. 

42.  The  insolvency  of  the  constable  may  be  shown  by  other  evidence 
tfn  his  having  applied  for  the  benefit  of  the  act.  It  is  not  necessary 
tat  he  should  have  applied  for  the  benefit  of  the  act.  Willard  v.  Wick- 
BTO,  7  W.  292. 

43.  In  a  scire  facias  against  the  surety  of  a  constable  to  recover  the 
Bioant  of  an  execution  for  which  he  was  liable,  the  constable,  on  being 
^leased  by  the  defendant,  is  a  competent  witness  for  him.  Willard  v. 
Viekham,  7  W.  292. 

44.  A  return  by  a  constable  "  levied  on  a  lot  of  boards,  &c.  as  the  pro- 
wty  of  the  defendant.  The  above  property  not  sold,  by  J.  T.  W^  (a 
laager)  **  becoming  responsible  for  the  consequences,^'  held  to  be  in- 
ifficient  to  discharge  him  from  the  debt.   Hall  v.  Galbraith^  8  W.  220. 

45.  In  an  acticf^  against  a  constable  upon  such  a  return,  he  cannot  go 
10  evidence  to  prove  that  the  goods  were  claimed  as  the  property  of  a 
id  person.     Ibid, 

4d.  The  rule  which  governs  constables  in  respect  to  this  case  is  laid 
>wn  in  Spongier  v.  The  Commonw§a/lh,  (1 6  S.  &  R.  68.)  If  there  is 
daim  of  property  adverse  to  that  of  the  defendant  on  the  execution,  of 
eh  a  nature  as  to  raise  a  reasonable  doubt,  he  has  a  right  to  call  on  the 


188 


CONSTITUTIONAL  LAW. 


plaintiff  for  a  reasonable  indemnity.  But  the  plaintiff  is  not  bound 
offer  an  indemnity  before  it  isirequired.  Hall  v.  Galbraithj  8  W.  S 
Rogers,  J. 


CONSTITUTIONAL  LAW. 


A.  Power  of  the  judiciary  to  decide  queitioiui 

of  constitational  law. 

B.  Of  the  powers  of  Congress  under  the  con- 


federation. 

C.  Constitution  of  the  United  Btateo. 

D.  Constitution  of  Pennsy  Wania. 


A.  Power  of  the  judiciary  to  decide  questions  of  constitutional  law. 

1.  A  constitution  is  paramount  to  the  power  of  a  legislature;  and  ev 
act  of  thft  legislature  repugnant  to.  it,  is  absolutely  void.  Panhon 
Les.  V.  Dorrance,  C.  C.  2  D.  308. 

2.  The  judiciary  in  this  country  is  a  co-ordinate  branch  of  the  goTC 
ment,  and  has  a  right  to  declare  an  act  of  the  legislature  void,  when 
pugnant  to  the  constitution.    Ibid. 

3.  The  courts  of  Pennsylvania  have  a  right  to  decide  on  the  valic 
of  a  legislative  act  of  a  sister  state,  in  reference  to  the  constitution  of 
United  States,  when  the  question  necessarily  arises  in  a  cause  wit 
their  jurisdiction.    Stoddart  v.  Smithy  5  Binn.  355. 

4.  It  must  be  a  very  clear  and  Unequivocal  case,  to  induce  thecour 
pronounce  an  act  of  the  legislature  unconstitutionaJ.  Hespublica  v.  J 
quel,  3  Y.  493.     Eakin  v.  Rauby  12  S.  &  R.  330. 

5.  But  if  a  judge  is  convinced  that  an  act  of  the  legislature  violates 
constitution,  he  is  bound  in  duty  to  declsfte  it  void.  Eakin  v.  Ra 
ut  supra. 

B.  Of.  the  powers  of  Congress  under  the  confederation. 

6.  Congress,  during  the  war  of  the  revolution,  might  lawfully  di 
the  removal  of  any  articles  that  were  necessary  to  the  maintenane 
the  continental  army,  or  useful  to  the  enemy,  and  in  danger  of  fall 
into  their  hands.     Respublica  v.  Sparhawk^  1  D.  363. 

C.  Constitution  of  the  United  States. 

7.  Where  the  prohibition  of  power  by  the  states  is  express^  all  po' 
of  the  states  ceased  immediately  on  the  adoption  of  the  constitution; 
where  the  authority  of  the  states  is  taken  away  by  implication^  l' 
may  continue  to  act  until  the  United  States  exercise  their  power.   Mi 
V.  Houston^  3  S.  &  R.  169. 

S.  But  it  is  not  to  be  inferred,  that  all  authority  ceases  on  a  sub 
over  which  Congress  might  assume  exclusive  power,  when  they  h 
exercised  the  power  only  partially.  Thus,  the  judicial  power  of 
United  States  may  be  extended  to  all  controversies  between  citizen 
different  states,  but  as  it  has  not  been  so  far  extended,  the  state  co 
have  concurrent  jurisdiction  in  such  cases.    Ibid. 

9.  The  powers  granted  to  Congress  by  the  Constitution,  are  not 
elusive  of  similar  powers  existing  in  the  states,  unless  the  states 
escpressly  deprived  of  them,  or  the  exercise  of  such  powers  by  Cong 


CONSTTTUTIONAL  LAW.  ifig 


ronld  be  incompatibie  with  the  exercise  of  the  same  pow^r  by  the 
tates.    Ibid.  i 

10.  Under  the  Constitution  of  the  United  States,  the  several  states 
a?e  concurrent  power  with  the  general  government,  to  provide  for  the 
rial  b^  courts  martial,  of  persons  enrolled  in  the  miUtia,  who  disobey  a 
all  of  the  President.    Ibid. 

11.  Therefore  the  legislature  of /'enn.$;y/vama  had  a  right  to  pass  the 
£t  of  28th  March,  1814,  for  trial  by  courts  martial  of  drafted  militia 
Deo,  who  disobey  the  requisition  of  the  President.    Ibid. 

12.  Congress  have  a  right  to  provide  for  the  trial  by  courts  martial, 
iDd  panishment  of  persons  enrolled  in  the  militia,  who  have  been  called 
forth  into  actual  service,  but  have  neglected  or  refused  to  appear; 
dthoagh  such  persons  have  never  been  in  the  actual  service  of  the 
QDited  States.     Duffield  v  Smilhj  3  S.  &  R.  593,  594. 

13.  Congress  have  a  constitutional  right  to  claim  a  preference  out  of 
the  estate  of  a  public  debtor  for  debts  due  to  the  United  States.  Com- 
monwtalih  v.  Lewis^  6  Binn.  266. 

14.  The  act  of  3d  March,  1797,  giving  a  preference,  as  against  living 
debtors  for  all  debts  contracted  after  the  passing  of  the  act,  and  as  against 
the  estate  of  deceased  dehtots  for  all  debts,  whether  contracted  before  or 
ifier  the  act,  did  not  violate  the  9th  section  of  article  I,  of  the  constitu- 
tioo,  which  provides,  that  no  ex  post  facto  law  shall  be  passed.     Ibid. 

15.  Congress  have  a  constitutional  right  to  exempt  the  officers  of  the 
{etieml  government,  from  enrolment  in  the  militia  of  the  states,  in  time  of 
wace  as  well  as  when  the  militia  are  called  into  the  service  of  the  United 
States:  and  an  act  of  Congress  exempting  persons  from  service  in  the 
Bilitia,  is  paramount  to  the  state  law.  Exparte  Gibson.  Habeas 
Corpus  before  Ch.  J.  Tilghi^an,  Sept.  10,  1823,  MS. 

16.  Under  the  power  given  by  the  8th  section  of  article  I,  of  the  con- 
ititution,  Congress  may  lawfully  authorise  an  infant,  who  has  come  to 
rears  of  discretion,  and  is  not  subject  to  the  control  of  any  other  person, 
io  make  a  valid  contract  of  enlistment  in  the  army  or  navy. .  Common^ 
^otaltk  V.  Murray  J  4  Binn.  487.  Commonwealth  v.  Barker^  5  Binn. 
123. 

17.  The  jurisdiction  over  land  purchased  by  the  United  Slates,  lying 
^thin  the  limits  of  a  state,  remains  in  the  state,  unless  the  consent  of 
the  state  be  given,  according  to  the  8ih  sect,  of  art.  I.  of  the  constitu- 
tion. Com.  V.  Youngy  Sup.  Ct.  Sept.  1818.  1  Journal  Jurisprudence,  47. 

18.  Therefore,  where  land  which  had  been  conveyed  to  the  United 
Slate  by  the  late  proprietary  of  Pennsylvania,  without  any  cession  by 
^  legislature,  was*  sold  by  order  of  the  President,  at  public  auction, 
^ithiQ  the  state,  by  a  person  not  licensed  by  the  governor  according  to 
telaw  of  the  state,  the  proceeding  was  held  to  be  illegal,  and  the  auc- 
lleoeer  liable  to  the  penalty  imposed  by  the  act.     Ibid. 

19.  An  act  of  .the  legislature  of  New  Jersey,  providing  that  no  person 
*aold,  within  a  limited  time,  rake  or  gather  oysters  on  any  oyster  bed  or 
Wok  in  the  state,  or  at  any  time  dredge  for  oysters,  in  any  of  the  rivers, 
l^ys  or  waters  of  the  state,  was  held  not  to  be  repugnant  to  the  power 
(iiQted  to  Congress  (by  art  I,  §  8,  of  the  constitution)  to  regulate  com- 
Mtt.     Corfield  v.  Carroll j  4  W.  C.  C.  R.  371. 

iO.  A  provision  in  the  same  act,  that  it  should  not  be  lawful  for  any 
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person,  not  an  actual  inhabitant  and  resident  of  the  state,  to  gath 
ters  in  any  of  the  rivers,  &c«  of  the  state,  on  board  of  any  ves 
whoiiy  owned  by  an  inhabitant  of  the  state,  and. imposing  a  pen; 
breach  of  the  provision,  was  held  not  to  infringe  that  section  of  tl 
stitution,  which  declares  that  the  citizens  of  each  state  shall  be  < 
to  all  the  privileges,  &c.  of  citizens  in  the  several  states.     Ibid. 

21.  And  it  was  held  that  the  same  act  which  vested  jurisdictioi 
offences  created  by  the  act,  in  the  justices  of  the  peace,  of  the  sta 
not  repugnant  to  art.  Ill,  §  2,  of  the  constitution,  which  declares  t 
judicial  power  of  the  United  States  shall  extend  to  all  cases  of  adn 
and  m^rriVtme  Jurisdiction.    Ibid, 

22.  A  state  may  pass  laws  for  the  preservation  of  oysters  an 
fish,  although  it  may  not  have  a  right  of  absolute  property  ir 
Kean  v.  Rice,  12  S.  &  R.  203. 

23.  An  act  of  the  legislature  of  Maryland,  which  authorise 
missioners  to  re-sell,  at  public  sale,  any  lots  sold  by  them  on  c 
the  purchaser  should  fail  to  pay  the  purchase  money  within  a 
time  after  it  fell  due,  did  not  impair  the  obligation  of  a  contrac 
ously  made,  but  merely  gave  a  summary  remedy  for  jts  enfon 
and  was  not  thereibre  invalid  on  that  account  Stoddart  v.  Si 
Binn.  355. 

24'.  //  seems,  there  is  nothing  in  the  the  constitution  which 
Congress  to  pass  laws  violating  the  obligation  of  contracts,  al 
such  power  is  denied  to  the  states  individually.  Evans  v.  Eatc 
C  C.  337. 

25.  The  8th  sect,  of  art.  I,  of  the  constitutiou  of  the  United  Stat< 
not  prohibit  the  several  states  from  passing  bankrupt  laws,  whei 
gress  has  not  legislated  on  the  subject.  Farmers  and  Mec^ 
Bank  v.  Smith,  3  S.  &  R.  63.  Contra,  Golden  v.  Prince,  3  ^^ 
R.  313.  {Note.  The  case  of  the  F.  fy  M.  Bank  v.  Smith,  was  n 
in  the  Supreme  Court  of  the  United  States.    See  6  Wheat.  131.] 

26.  A  state  bankrupt  law  is  not  a  law,  ^Mmpairing  the  oblige 
contracts,*'  within  the  meaning  of  the  constitution  of  the  United  S 
that  of  Pennsylvania.  Farmers  Sf  Mechanics^  Bank  v.  Sm 
supra.     Contra,  Golden  v.  Prince,  ut  supra. 

27.  The  act  of  assembly  of  13th  March,  1812,  "for  the  relief  o 
vent  debtors  residing  in  the  City  and  County  of  Philadelphia,  an 
creditors,*'  was  a  bankrupt  law.  Farmers  fy  Mechanics'  L 
Smith,  ut  supra. 

28.  The  act  of  19th  March,  1810,  prohibiting  unincorporated  b 
associations  from  performing  the  operations  of  banking,  did  not 
the  obligation  of  contracts,  within  the  meaning  of  sect.  10  of  art.  I 
constitution  of  the  United  States.  Myers  fy  al.  v.  Erwin,  2  ! 
368. 

29.  The  acts  of  2nd  April,  1821,  and  4th  March,  1824,  imp 
duty  on  the  retailers  of  foreign  merchandize,  are  not  repugnant 
constitution  of  the  United  States.  Biddle  v.  Commontvealth,  ] 
R.  405. 

30.  The  9th  section  of  the  1st  article  of  the  constitution  of  the 
States,  which  restrained  Congress  from  forbidding  the  migration 
portation  of  slaves  prior  to  the  year  180S,  does  not  apply  to  th* 
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ivernments,  who  might  always  forbid  their  introduction  within  their 
risdiction.  Butler  v.  Hopper ^  1  W.  C.  p.  R.  499. 
31.  The  2d  section  of  art.  IV,  of  the  constitution  of  the  United  Slates, 
lesDot  extend  to  the  case  of  a  slave  voluntarily  carried  by  his  master 
to  another  state,  and  there  left  under  the  protection  of  a  law  declaring 
m  free.    Ibid, 

33.  The  states  individually  enjoy  a  concurrent  authority  with  the 
rated  States  to  naturalize  aliens,  but  their  individual  authority  cannot 
{exercised  so  as  to  contravene  the  rule  established  by  the  United  States, 
has,  an  individual  state  cannot  exclude  citizens  naturalized  by  the 
ithority  of  the  general  government]  but  she  may  adopt  citizens  upon 
ttier  terms  than  those  which  congress  may  impose.  Collet  v.  Collet j 
.  C.  2  D.  394. 

33.  But  in  Golden  v.  Prince^  [3  W.  C.  C.  R.  324,]  it  seems  to  have 
en  the  opinion  of  Judge  Washington,  that  state  laws  of  naturaliza- 
ioo  are  unconstitutional. 

3i  The  naturalizing  act  of  Pennsylvania  of  17S9,  was  inconsistent 
ddi  the  present  constitution,  and  became  void  on  its  formation.     U.  S. 
Fillata,  C.  C.  2  D.  370. 

35.  The  provision  in  the  constitution  of  the  United  States,  that  <^  cruel 
d  unusual  punishments  shall  not  be  inflicted,"  was  intended  only  for 
}  federal  legislature  and  judiciary,  and  does  not  extend  to  the  state 
remments.  James  v.  The  Commonwealth^  12  S.  &  R.  220. 
^.  //  seemSf  that  the  eleventh  article  of  the  amendments  to  the  con- 
otion  of  the  United  States,  which  declares,  that  ^Uhe  judicial  power 
the  United  States  shall  not  be  construed  to  extend  to  any  suit  in  law 
tquity,  commenced  or  prosecuted  against  one  of  the  United  States, 
citizens  of  another  state,  or  by  citizens  or  subjects  of  any  foreign 
te,''  does  not  extend  to  suits  of  admiralty  or  maritime  jurisdiction. 
8.  V.  Bright  fy  «'•  C.  C.  Oct.  1809.  Pamphlet,  p.  191. 
)7.  Although  the  constitution  vests  original  jurisdiction  of  <<all  cases 
scting  ambassadors,  other  public  ministers,  and  consuls/'  in  the 
preme  Court,  yet  it  does  not  preclude  the  the  legislature  from  exercis- 
;the  power  of  vesting  a  concurrent  jurisdiction  in  such  inferior  courts 
might  by  law  be  established.  U,  S,  v.  Ravara^  C.  C.  2  D.  297. 
u>KLL,  J.  dissenting. 

)S.  The  act  of  29th  March,  1819,  entitled  '^  An  act  supplementary  to 
act,  entitled  an  act  to  incorporate  the  Union  Canal  Co.  of  Pennsyl- 
Dia,"  does  not  violate  the  constitution  of  the  United  States.  Ehren- 
Her  V.  The  Union  Canal  Co.,  1  R.  181. 

89.  The  act  of  3d  April,  1826,  entitled  "an  act  for  the  better  confir- 
itioo  of  the  estates  of  persons  holding  or  claiming,  under  yeme^  cover tj^^ 
i.  although  operating  upon  existing  titles,  did  not  violate  the  constitu- 
tt  of  the  United  States.  Mercer  v.  Watson,  1  W.  356. 
40.  The  several  acts  of  the  legislature  passed  on  the  31st  of  March, 
106,  and  the  19th  of  March,  1807,  respecting  the  estate  of  John 
icbolson,  were  not  repugnant  to  or  in  violation  of  the  constitution  of 
«  U.  S.  or  of  that  of  Pennsylvania.    Livingston  v.  Moore,  1  Bald. 

41  The  acts  of  New  Jersey  and  Pennsylvania,  which  restrict  the 
ibof  fishing  in  the  river  Delaware,  for  certain  purposes,  to  the  owners 
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of  the  fisheries  on  either  shore,  are  not  on  that  account  inconsistent  vith 
the  constitution  of  the  U.  S.    JBennei  v.  Boggs,  1  Bald.  60. 

42.  An  act  of  the  legislature  of  New  Jersey,  incorporating  a  com- 
pany to  make  a  railroad,  which  provided  for  the  assessment  of  damaga 
by  commissioners,  held  not  to  be  in  violation  of  the  constitution  of  thi 
U.  States.  Bonaparte  v.  The  Camden  and  Amboy  Railroad  Ca^ 
1  Bald.  205. 

43.  The  legislature  of  a  state  has  no  constitutional  right  to  anthom 
a  railroad  company  to  take  private  property  for  the  use  of  the  road, 
unless  the  public  have  a  right  of  passage  over  the  road,  by  payiugi 
reasonable  stipulated  uniform  toll.  Bonaparte  v.  Tht  Camden  tm 
Amboy  Railroad  Co.,  1  Bald.  205. 

44.  An  act  which  authorises  the  taking  of  private  properly  for  pobb 
use,  is  not  void,  merely  because  it  contains  no  provision  for  compeon* 
tion;  if  compensation  is  actually  made  in  any  way,  or  if  the  legislaUM 
shall  by  a  subsequent  law  direct  it  to  be  done,  the  law  may  be  nSL 
Bonaparte  v.  The  Camden  and  Amhoy  Railroad  Co.,  1  Bald.  205. 

45.  But  until  such  provision  be  made  and  the  compensation  secared» 
an  injunction  will  be  granted  to  restrain  the  company  from  entering  upM 
the  law.     Ibid, 


D.  Constitution  of  Pennsylvania. 

46.  An  information  in  nature  of  a  quo  warranto^  although  a 
nal  proceeding  in  form^  is  in  substance  a  dvil  one,  and  is  therefim 
not  within  the  prohibition  of  the  lOih  section  of  the  9th  article  of  th|: 
constitution  of  Pennsylvania,  Commonwealth  v.  Broume,  1  S.  k  fti 
382. 

47.  The  act  of  assembly  of  6th  August,  17S4,  vesting  a  certain  nei- 
suage,  &c.  in  Isaac  Austin,  was  unconstitional.  •Austin  v.  7^  Thth 
tees,  4-c.,  1  Y.  260. 

48.  Admitting  that  a  legislature  can  constitutionally  take  the  reil 
estate  of  A  and  give  it  to  B,  on  making  compensation,  they  cannot  c(fr 
stitutionally  determine  on  the  amount  of  the  compensation  or  the  valot 
of  the  land.     Vanhorne*s  Les,  v.  Dorrance,  C.  C.  2  D.  312. 

49.  The  confirming  act  of  Pennsylvania,  passed  the  28th  Man^ 
1789,  (in  relation  to  the  Wyoming  controversy,)  was  unconstitutioud 
and  void.  Id.  304.  [Of  this  case.  Judge  Rogers  remarks,  **a  writol 
error  was  taken  in  that  case,  but  never  prosecuted  in  couseqiienee  ol 
the  repeal  of  the  law  which  gave  rise  to  the  controversy.  AlthoQgh 
the  principles  of  that  case  have  not  been  directly  reviewed,  yet  te 
soundness  of  the  positions  taken  by  the  judge  has  been  doubled  on  wan 
than  one  occasion.'*  M^ Masters  v.  The  Commonwealthj  3  W.  295;  ui 
see  the  remarks  of  Judge  Huston  in  Satterlee  v.  Matthewsanj  16 & 
&  R.  179.] 

50.  The  act  of  1792,  incorporating  the  Philadelphia  and  Lanctiltf 
Turnpike  Company,  which  gave  power  to  the  company  to  make  userf 
the  land  of  individuals  for  the  purposes  of  the  road,  was  not  nneot* 
stitutional.  ATClenachan  v.  Curwin,  3  Y.  362.  S.  C.  6  Binn.  50iy 
Appx. 

51.  The  act  of  19th  April,  1794,  extending  the  jurisdiction  of  jostieel 
of  the  peace,  but  giving  an  appellate  jurisdiction  to  a  jury,  did  notfi^ 


'  the  city,"  is  constiiutional.  Rtspubliea  v.  Duguet,  2  Y.  493. 
The  Stb  seciion  of  article  S,  of  the  constitution,  which  confera 
>e  governor  the  power  of  appointing  to  all  o^cm  which  shall 
jlisbed  by  law,"  has  not  been  construed  so  as  to  deprive  the 
are  of  the  tight  of  appointment  to  certain  offices  of  temporary 
i\  coacsrn.  Com.  v.  Sutherland,  3  S,  &  R.  145. 
lnd  it  aeema,  that  the  legislature,  possessing  the  power  of  ap- 
mX  to  offices  local  in  their  nature,  created  by  law,  and  submitting 
■ointment  to  the  governor,  may  restrain  the  power  of  removal,  or 
the  tenure  of  the  office.    Id.  155. 

rhe  power  granted  by  the  constitution  lo  the  governor  (o  appoint, 
rily  carries  with  it,  in  all  offices  where  the  tenure  is  during  plea- 
e  incidental  power  of  removal.     Ibid. 

But  where  the  duration  of  the  office  is  fixed  by  the  law  creating 
there  is  a  provision  for  removal  during  the  time  limited  for  the 
ance  in  office,  it  would  seem  that  the  officer  is  not  removable, 
in  the  manner  prescribed  by  law.     J6id. 

The  6th  section  of  the  5th  article  of  the  constitution,  was  in- 
to have  an  affirmative  effect,  by  introducing  certain  chancery 
,and  not  the  negative  effect  of  prohibiting  the  taking  away  of 
iwer  "  theretofore  usually  exercised"  by  the  Supreme  Court. 
'.  5!miM,  4  Binn.  117. 

rherefore,  the  act  of  24th  February,  1806,  by  which  the  original 
tion  of  the  SapreiDe  Court  in  civil  cases  was  taken  away,  is  not 
^lutional.     Ibid, 

rhe  arbitration  law  of  I8I0,  section  11th,  requiring  the  payment 
I  before  appealing,  is  not  unconstitutional.    M' Donald  ■v.  Schelly 
R.840. 
Noria  Mn  nrr1in*nm  nf  ihn  p.ilvcnnncilsof  PAlVotfc/tlAia.  reducintr 
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65.  Nor  is  the  act  of  1824,  imposing  duties  on  retailers.  *  2 
The  Commonwealthj  IS  S.  &  R.  405. 

66.  Nor  is  the  act  of  1826,  curing  defects  in  previous  acki 
ments  of  deeds  by  femes  covert,    Bamet  v.  oametj  15  S. 

67.  The  legislature  have  a  constitutional  right  to  pass  an  act 
ising  the  guardians  of  infant  heirs  to  convey  real  estate,  w 
father  of  the  infants  had  in  his  lifetime  contracted  to  convey. 
Hutchinson^  14  S.  &  R.  435. 

68.  The  act  of  assembly  of  1st  April,  1822,  eittitled  ^^n 
vidingfor  the  closing  of  the  concerns  of  banking  institutiom 
unconstitutional.      Bleakney  v.  Farmers  and  Mechanics^  j 
Green  Castle ^  17  S.  &  R.  64. 

69.  That  act  operated  upon  suits  pending  at  the  time  of  its 
so  as  to  render  them  valid.     Ibid. 

70.  The  act  of  3d  April,  1826,  confirming  acknowledgments 
Teyances,  made  by  married  women,  previously  to  the  first  of  Se 
1826,  is  not  unconstitutional.     Tate  v.  Stooltzfoosy  16  S.  &  R. 

71.  A  charter  authorising  the  corporation  of  a  city  or  towi 
ordinances,  giving  power  to  the  mayor  or  aldermen  to  imprison, 
mary  conviction,  would  be  unconstitutional  and  void.  Carte 
Commonwealthj  3  P.  R.  260.  Gibson,  C.  J.  S.  P.  City  of  I 
v.  Youngs  3  W.  363. 

72.  Where  a  right  exists,  but  no  remedy  to  enforce  it,  it  is  v? 
constitutional  power  of  the  legislature  to  provide  a  remedy;  an 
well  in  the  case  of  a  right  belonging  to  the  commonwealth,  as 
dividual.  The  Pittsburg y  fyc.  Thirnpike  Co.  v.  The  Commo 
2  W.  433. 

73.  The  act  of  the  19th  of  March,  1824,  entitled  "An  act  to  \ 
the  governor  to  take  certain  measures,  respecting  the  Pittsburg  \ 
Alexandria  Turnpike,"  is  not  unconstitutional.     Ibid. 

74.  On  the  7lh  of  February,  1818,  the  legislature  of  Pent 
passed  an  act,  authorising  the  incorporation  of  a  company  t( 
turnpike  road  between  certain  points,  and  appointing  commiss 
receive  subscriptions  to  the  stock;  under  which  the  defendant  si 
for  four  shares,  but  a  sufiBcient  amount  was  not  subscribed  to 
charier.  On  the  27th  of  March,  1819,  another  act  was  passed 
"a  supplement,"  to  the  former  act,  which  authorised  the  go\ 
incorporate  two  companies  for  different  parts  of  the  same  road, 
vided  that  the  subscriptions  already  made,  under  the  former  ac 
and  may  be  lawful,  and  shall  be  applied  in  the  manner  followi 
then  directing  that  a  certain  part  of  the  subscriptions  shall  be  i 
the  stock  of  the  company,  and  the  remaining  subscriptions  si 
part  of  the  stock  of  the  other  company:  //e/rf,  that  the  act 
March,  1819,  was  in  collision  with  the  10th  section  of  the  first 
the  constitution  of  the  United  States,  and,  therefore,  inoperati 
the  defendant.  The  Indiana  and  Ebensburg  Turnpike  Roc 
Phillips,  2  P.  R.  184.  (Judge  Huston  dissented  from  the  o\ 
the  majority  of  the  court,  respecting  the  unconstitutionality  of 
on  jhe  ground  that  it  was  not  obligatory  upon  the  defendant  to 
subscription  to  either  of  the  new  companies.) 
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15,  The  act  of  16th  June,  1836,  authorising  the  county  board  to  elect 
ounty  treasurer  by  ballot^  was  not  unconstitutional.  Commonwealth 
Ready  2  Ash.  261. 

76.  The  act  of  the  5th  of  May,  1^32,  authorising  the  Jocation  and  con- 
Qction  of  lateral  railroads  over  private  property,  to  connect  with  the 
iblic  works,  for  the  benefit  of  private  persons,  is  not  unconstitutional. 
orory  V.  ThomaSf  10  W.  63. 

77.  The  14th  section  of  the  act  of  the  26th  of  March,  1SI4,  which 
ovided,  that  when  a  majority  in  number  and  value  of  the  creditors  of 

I  insolvent,  should  consent  in  writing  thereto,  it  should  be  lawful  for 
e  court  to  make  an  order,  that  the  debtor  shall  be  released  from  all 
it8,and  the  property  which  he  might  afterwards  acquire,  be  exempted 
MQ  execution  for  any  debt  contracted,  or  cause  of  action  created,  pre- 
cms  to  such  discharge,  for  seven  years  thereafter,  was  not  unconstitu- 
MMtlin  respect  to  a  dissenting  creditor,  where  the  contract  with  such 
neditor  was  made  after  the  passing  of  the  act  of  1814.  Eckstein  v. 
*oemaker^  3  Wh.  15. 

78.  The  21st  section  of  the  act  of  24th  February,  1834,  which  takes 
vay  the  preference  given  by  the  act  of  1794,  to  judgments,  in  the  order 
Tpaylng  the  debts  of  decedents,  is  not  unconstitutional  in  its  application 

jndgments,  which  were  obtained  between  the  dates  of  the  two  acts. 
^dchman^s  appeal^  2  Wh.  395. 

79.  The  provisions  of  the  acts  of  23d  of  March,  1826,  and  10th  of 
pril,  1835,  which  authorise  the  committal  of  infants  to  the  House  of 
iibge,  under  certain  circumstances,  and  their  detention  there,  without 

previous  trial  by  jury,  are  not  unconstitutional.  Exparte  Crouse,  4 
^9. 

80.  The  regulation  of  a  street  in  a  city  or  incorporated  district  is  given 
»  the  corporation,  only  for  corporate  purposes,  and  is  subject  to  the 
aramount  authority  of  the  state  in  respect  to  its  general  and  more 
Xtended  uses.     Philada.  and  Trenton  Railroad^  6  Wh.  25. 

81.  The  provision  in  the  constitution  that  private  property  shall  not 
B  taken  for  public  use  without  compensation,  does  not  prohibit  the 
igidature  granting  to  a  railroad  company  the  privilege  of  laying  rails 

II  the  streets  of  a  city  or  town,  and  of  using  the  railroad  so  made. 

82.  There  is  nothing  in  the  constitution  to  prevent  the  grant  of  such 
» monopoly  as  a  railroad.    Ibid. 

83.  Where  an  act  of  assembly  appointed  certain  commissioners  to 

En  certain  streets,  &c.  in  the  borough  of  N.  and  directed  that  they 
old  make  report  to  the  Quarter  Sessions,  with  a  plan  of  the  streets, 
lid  on  its  approval  by  the  court,  that  the  plan  should  be  recorded,  and 
^certified  copy  of  it  be  evidence;  and  the  commissioners  proceeded  to 
mcate  the  power,  and  made  report  to  the  Quarter  Sessions,  which  was 
Mroved,  but  the  report  was  not  recorded,  and  was  lost,  and  an  action 
i  trespass  was  brought  by  an  owner  of  land,  against  the  street  commis- 
louer  for  opening  a  street  through  his  close,  and  after  the  commence- 
■Sfit  of  the  suit  an  act  of  assembly  was  passed,  which  directed  that  a 
Main  plan  in  the  clerk's  office  should  be  recorded,  and  admitted  in 
ivideooe  in  all  cases  in  which  the  said  report  would  b^  &c.,  it  was  held^ 


piua.         xut;  pruauiuie  reciit^u,  uiai  uivcrs  pcrsuiis  iii  uuriuauitn 

had  raised  money  by  subscription,  &c,  and  maintained  a  schc 
that  by  the  constitution  of  the  commonwealth  it  was  ordained, 
school  or  schools  should  be  established  in  each  county,  by  the  leg! 
with  salaries  to  the  masters,  paid  by  the  public,  &c.;  and  that  di 
the  inhabitants  of  Germantown  had  represented  that  the  situatioi 
town,  &c.,  rendered  it  a  proper  place  to  establish  a  school,  agree 
the  said  provision  in  the  frame  of  government  The  second  sect 
clared  that  the  finances  of  the  state  were  not  in  a  condition  to  cai 
execution  the  said  provision  of  the  constitution,  by  establishing 
at  the  public  expense  in  all  the  counties  of  the  state,  but  that  it  \i 
per  to  promote  the  attempt  of  the  petitioners,  until  something 
could  be  done  by  the  legislature  in  a  more  extensive  way.  The 
section,  after  declaring  that  no  misnomer  of  the  corporation 
defeat  any  gift,  &c.,  provided,  that  the  constitution  of  the  school 
not  be  <<  altered  or  alterable  by  any  by-law  of  the  trustees,  or 
other  manner  than  by  an  act  of  the  legislature  of  this  state."  I 
an  act  of  the  legislature  was  passed  which  recited  the  last  me 
provision,  and  that  the  trustees  had  agreed  upon  certain  alteratio 
had  petitioned  the  legislature  for  their  aid  in  altering  and  amend 
said  constitution;  and  among  other  things,  the  act  provided,  t 
trustees  should  be  chosen  by  such  persons  as  had  contributed  or 
contribute  to  the  amount  of  forty  shillings  to  the  purposes  of  the 
ration.  In  1S37,  an  act  of  the  legislature  was  passed,  which  n 
the  last  mentioned  provision  of  the  act  of  1784,  and  declared 
citizens  residing  within  the  limits  of  the  towndiip  of  Grermantown 
were  therein  defined,  should  be  entitled  to  vote  at  all  elections 
choice  of  trustees,  &c.  This  act  was  not  assented  to,  or  accepted 
corporation,  or  the  trustees  or  founders  of  the  school,  or  a  ma} 
the  contributors:  Held^ihdLi  it  was  a  valid  act, and  that  the  trustc 
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89.  The  amendments  to  the  constitution  of  1790  are  to  be  considered 
IS  having  been  *^adoptedj^*  on  the  11th  of  December,  1838,  when  the 
9^ker  of  the  senate  proclaimed  that  they  had  been  approved  by  a  ma- 
jority of  the  electors.     Commonwealth  v.  CollinSy  8  W.  331. 

90.  An  appointment  to  the  ofBce  of  president  judge  made  by  the 
governor  between  the  11th  of  December,  1838,  and  the  1st  of  January, 
1839,  conferred  no  right  to  hold  the  office  longer  than  the  1st  of  January, 
1839.    Ibi(L 

91.  The  act  of  the  20th  of  June,  1839,  by  which  the  associate  judges 
of  the  Common  Pleas  were  arranged  in  classes  in  respect  to  the  expira- 
tkm  of  their  terms  of  office,  was  passed  in  conformity  with  the  constitu- 
tioD  of  1838,  and  the  arrangement  so  made  was  binding  and  could  not 
be  altered  by  a  subsequent  legislature.  Lett  v.  The  Commonwealth,  9 
W.200. 

92.  The  act  of  7th  March,  1840,  making  a  new  classification  of  the 
tnoeiate  judges  of  the  Common  Pleas  in  reference  to  the  expiration  of 
Ibeir  terais  of  office,  was  unconstitutional  and  void«    Ibid. 

93.  If  the  legislature  should  pass  a  law  in  plain,  unequivocal  and 
explicit  terms,  within  the  general  scope  of  their  constitutional  powers, 
I  knov  of  no  authority,  in  this  government,  to  pronounce  such  an  act 
void,  merely  because,  in  the  opinion  of  the  judicial  tribunals,  it  was 
contrary  to  the  principles  of  natural  justice.  The  Commonwealth  v. 
IfCloskeyj  2  R.  374.    Rogers,  J. 

94.  But,  unless  the  words  Si  an  act  are  plain  and  explicit,  the  court  is 
boand  to  conclude,  that  the  legislature  did  not  intend  to  contravene  the 
principles  of  equity  and  justice.    Ibid, 

95.  The  legislature,  provided  it  does  not  violate  the  constitutional 
prohibitions,  may  pass  retrospective  laws,  such  as  in  their  operation  may 
affect  suits  pending,  and  give  to  a  party  a  remedy  which  he  did  not  pre- 
yioasly  possess,  or  modify  an  existing  remedy,  or  remove  an  impediment 
in  the  way  of  recovering  redress  by  legal  proceedings.  Hepburn  v. 
Car/*,  7  W.  301.    Sekobant,  J. 

96.  Where  an  action  was  brought  by  several  plaintiffs,  of  whom  A 
VBS  one,  against  several  defendants,  of  whom  A  was  also  one,  and  the 
objection  was  taken  in  the  court  below  that  such  action  could  not  be 
maintained,  which  objection  was  sustained  by  the  court,  and  a  writ  of 
error  was  taken,  and  pending  the  writ  of  error  an  act  of  assembly  was 
pAssed,  providing  that  <^  no  action  now  pending  on  a  writ  of  error  or 
otherwise,  or  hereafter  to  be  brought,"  &c.  should  be  abated  or  defeated 
by  reason  of  any  such  objection,  it  was  held  that  the  act  was  constitu- 
tional and  valid,  and  the  judgment  of  the  court  below  was  accordingly 
wversed.    Hepburn  v.  Curts,  7  W.  300. 

97.  The  exercise  of  a  certain  sort  of  superior  equity  jurisdiction  of  a 
Remedial  character,  a  kind  of  mixed  power,  partly  legislative,  partly 
jp^l,  seems  to  have  been  practised  by  our  legislature  from  time  to 
^  in  the  shape  of  special  laws.  Bf'addee  v.  Brownjieldj  2  W.  &  S. 
278.   Sergeant,  J. 

98.  An  act  of  the  legislature  directing  a  court  of  Common  Pleas  to 
{wder  certain  judgments  (which  had  been  entered  by  warrant  of  attorney) 
in  that  court,  to  be  opened  and  to  direct  an  issue  to  trv  the  alleged  fact 
of  payment,  and  further  dedaring  that  all  orders  and  precepts  of  the 
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court  should  be  stayed  until  the  question  of  payment  should  be 
mined  by  the  jury,  and  that  all  sales  made  of  the  property  of  the  i 
dant  should  be  void  until  the  facts  alleged  in  the  petition  should  b 
by  a  jury,  &c.,  was  held  not  to  be  unconstitutional.  Braddee  v.  B 
fitldy  2  W.  &  S.  271. 


CONTEMPT.  ' 

A.  Who  may  punish  for  a  contempt  i  C.  Prooeedinga  on  an  attachment  fc 

B.  What  will  amount  to  a  contempt  |  tempt 


A.  Who  may  punish  for  a  contempt. 

1.  The  provision  in  the  constitution  of  the  United  States,  th 
trial  of  all  crimes  shall  be  by  jury,  does  not  take  away  the  ri 
courts  to  punish  contempts  in  a  summary  mode.  The  provision  i 
construed  to  relate  only  to  those  crimes  which  by  our  former  lav 
customs  had  been  tried  by  a  jury.  Hollingsworth  v.  Duane,  W; 
106. 

2.  Notwithstanding  the  provisions  of  the  act  of  1809,  the  court 
power  to  issue  attachments  against  suitors^  to  compel  the  paya 
costs.     Terry  v.  Petersony  Dist.  Ct.  Philad.  Sept.  1820,  MS. 

3.  The  Supreme  Court  will  not  puni^  a  contempt  offered 
process  of  the  Common  Pleas.    Penn  fy  dl.  v.  Messinger  fy  al.y 

B.  fFhat  will  amount  to  a  contempt. 

4.  A  Jew  who  refused  to  be  sworn  as  a  witness  in  a  cause  trie 
Saturday,  because  it  was  his  Sabbath,  was  fined  by  the  court. 
bury  V.  Maries ,  2  D.  213. 

5.  It  is  a  contempt  to  publish  remarks  in  a  newspaper  which 
tendency  to  prejudice  the  public  with  respect  to  the  merits  of  s 
depending  in  court,  and  to  corrupt  the  administration  of  justice. 
publico  V.  Oswald  J  1  D.  319. 

6.  A  publication,  pending  a  suit,  reflecting  on  the  court,  the  pai 
the  suit,  the  witnesses,  the  jurors,  or  the  counsel,  is  a  contempt  oi 
Hollingsworth  v.  Duane,  Wall.  77,  102. 

7.  The  publication  of  a  paper  to  prejudice- the  public  mind,  in  { 
depending,  is  a  contempt,  if  it  manifestly  refer  to  the  suit,  thoug 
not  expressly  appear  on  the  face  of  the  writing.  Respublica  v. 
more,  3  Y.  438. 

8.  The  service  of  process,  whether  a  capias  or  summons,  in  the 
or  constructive  presence  of  the  court,  is  a  contempt.     Blight  v. 
fy  al,  1  P.  C.  C.  41. 

9.  It  would  be  a  contempt  to  pocket  the  venire.  Keppele  i 
Hams,  1  D.  29. 

10.  An  attachment  will  lie  against  a  member  of  Congress 
obeying  a  subpoena,  if  he  is  not  attending  a  session,  or  going  tc 
turning  from  Congress.    Respublica  v.  Duane,  4  Y.  347. 

11.  A  public  officer  is  guilty  of  a  contempt,  who  refuses  to 
copies  of  papers,  wanted  on  a  trial,  though  applied  to  after  office 
Delaney  v.  The  Regulators,  fyc,  1  Y.  403. 
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13.  But  a  subpcsna  with  a  duces  teatm  cannot  issue  to  a  public  officer 
bring  original  papers  into  court,  when  certified  copies  would  be  evi- 
5nce.    Ibid.  " 

13.  A  9ubp(Bna  duces  tecum  cannot  be  issued  to  the  printer  of  a 
ewspaper  to  produce  his  papers  containing  the  advertisements  of  county 
oromisiiioners  for  the  sale  of  unseated  lands  for  taxes.  Shippen  v. 
Wdk,  2  Y.  260. 

14.  //  seems  the  governor  of  the  state  cannot  be  compelled  to  produce 
&  communication  sent  to  him  respecting  the  character  of  a  public  officer. 
He  must  exercise  his  own  judgment  with  respect  to  the  propriety  of  pro- 
ducing it.    Gray  v.  Pentland,  2  S.  &  R.  23. 

C.  Proceedings  on  an  attachment  for  a  contempt. 

15.  The  proceedings  against  a  party,  or  a  third  person,  for  a  supposed 
contempt  in  the  course  of  a  cause,  must  be  entitled  as  in  the  cause  pend- 
ing which  the  contempt  is  alleged,  until  the  attachment  issues,  which, 
vith  all  subsequent  proceedings,  is  entitled  on  the  criminal  side.  U. 
Statu  V.  Wayne,  Wall.  134. 

16.  The  service  of  a  rule  to  show  cause  why  an  attachment  should 
not  issne  for  a  contempt,  must  be  made  on  the  party  personally;  but  if 
it  appears  that  he  evades  the  service,  or  other  circumstances  render  it 
proper,  the  court  may  direct  the  leaving  it  at  his  place  of  abode'  to  be 
good  service.     Hollingstoorih  v.  Duane,  Wall.  141. 

17.  On  a  rule  to  show  cause  why  an  attachment  should  not  issue 
against  one  for  a  contempt  of  court,  the  defendant  may  controvert  the 
fact  by  affidavits,  or  explain  or  palliate,  or  contend,  on  any  legal  ground, 
that  the  court  ought  not  to  award  the  attachment.  If  the  court  are  of 
opinion,  that  the  fact  on  which  the  rule  is  taken,  is  not  sufficiently 
answered  or  excused,  and  that  in  point  of  law  a  contempt  has  been 
iocnfred,  the  attachment  issues.  When  the  defendant  is  brought  in,  he 
may  submit  his  contempt,  without  interrogatories,  to  the  court,  or  he 
may  demand  of  the  prosecutor  to  file  interrogatories,  but  he  is  not  bound 
to  pray  interrogatories.     Hollingsworth  v.  Duane,  Wall.  78. 

18.  An  attachment  will  be  awarded  without  a  rule  to  show  cause, 
where  the  defendant  defies  the  power  of  the  court.  Thomas  fy  al.  v. 
Cummins,  1  Y.  1. 

19.  An  attachment  willtiot  be  granted  against  a  witness  unless  a  sub- 
poena has  been  previously  issued  and  actually  served;  and  all  the  docu- 
ments upon  which  it  is  awarded,  must  be  filed  with  the  court.  U.  States 
V.  Caldwell,  C.  C.  2  D.  33f-5. 

20.  But  a  witness  may,  by  his  own  act,  dispense  with  the  legal  form 
of  serving  a  subpoena,  and  may,  under  such  service,  be  subjected  to  an 
Mlachment     Feree  v.  Strome  Sf  al,  I  Y.  303. 

21.  An  attachment  is  the  process  of  the  court,  regularly  issuing  for  the 
•dminisiration  of  justice,  and  therefore  must  be  served  by  the  marshal  of 
the  Circuit  Court.     U.  States  v.  Montgomery,  C.  C.  2  D.  335. 

22.  Where  the  attendance  of  a  witness  can  be  obtained  in  time  for  the 
trial,  an  attachment  may  be  issued  at  Nisi  Prius;  but  where  the  action 
l^sbeen  postponed  for  the  term,  application  must  be  made  to  the  court 
tti  bank.    Knight  fy  al  v.  Pechen,  1  Y.  18. 
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23.  It  is  questionable  whether  the  Common  Pleas  has  power  to  iasw 
writs  of  attachment  into  another  county.     Cowen  v.  Douglass,  2  D.  4li 

24.  One  who  had  been  brought  in  on  an  attachment,  and  purged  bin*  ; 
self  of  the  contempt  on  interrogatories,  was  discharged.     Thomoi  t. 
Cummins,  1  Y.  60. 

25.  Where  it  appeared  that  witnesses,  against  whom  an  attachiMit 
had  issued  for  disobedience  to  a  subpcena,  had  been  so  much  indisposed 
as  to  be  incapable  of  attending,  they  were  discharged,  and  theoostiof  'j 
the  ^attachment  directed  to  abide  the  event  of  the  suit.  Butchers  .J 
Coats,  1  D.  340.  j 

26.  When  the  party  is  present  in  court,  there  is  no  occasion  to  maini 
rule  for  an  attachment  absohite,  but  sentence  may  be  pronounced  bftbi 
court  forthwith.    Bespublica  v.  Oswald,  1  D.  328.    M'Eean,  C.  J. 


CONTRACT. 


A.  Consideiation  of  a  contract 

B.  What  will  render  a  contract  void;  (a)  ig- 

norance and  misrepresentation;  (h)  ille- 
gal consideration;  (c)  other  causes. 

C.  Performance  and  rescinding  of  a  contract. 

D.  Remedy  and  damages  for  the  breach  of  a 

contract 


E.  Of  contracts  for  the  delifviy  of  ipufe 

articles. 

F.  Of  contracts  as  afiGocted  by  fbnign  Ini 
6.  Construction  of  some  partienlir  ifN^    i 

ments.  j 


A.  Consideration  of  a  contract.  . 

1.  A  promise  by  a  debtor,  after  the  execution  of  a  voluntary  rekM 
under  seal,  by  the  creditor,  at  the  debtor's  request,  to  pay  the  balanoeof 
the  debt,  when  he  should  be  able,  is  founded  on  a  sufficient  coosideR- 
tion.  Willing  v.  Peters,  12  S.  &  R.  177.  [That  case  went  a  grelt 
way.     Snevely  v.  Read,  9  W.  401.    Skroeant,  J.] 

2.  Where  a  debtor  was  discharged  from  imprisonment  on  aca.ii» 
by  the  plaintiff,  at  his  request,  before  the  act  of  1836,  it  was  Iield,^ 
there  did  not  remain  any  consideration  to  support  a  subsequent  proffiiM 
to  pay  the  debt.     Snevely  v.  Read,  9  W.  396. 

3.  An  agreement  to  forbear  to  sue  for  a  debt,  payable  infuturo,Xii 
good  consideration  for  a  promise  by  a  third  person,  to  pay  such  dd}t 
Johnes  v.  Potter,  5  S.  &  R.  519. 

4.  A  promise  to  convey  land,  in  consideration  of  the  plaintiff  marryiag 
the  defendant's  niece,  is  binding.    Barr  v.  Hill,  Add.  276. 

5.  If  two  claim  land  by  different  titles,  and  one  purchase  from  Aa 
other  his  right,  and  there  is  no  fraud,  the  settlement  of  the  dispute  it  t 
sufficient  consideration  to  support  the  contract,  though  the  title  pll^ 
chased  be  bad.     Cavode  4*  al.  v.  APKelvey,  Add.  56. 

6.  The  compromise  of  a  doubtful  title,  when  procured  without  sodk 
deceit  as  would  vitiate  any  other  contract,  concludes  the  parties,  thoogli 
ignorant  of  the  extent  of  their  rights.  Hoge  v.  Hoge,  1  W.  216, 17. 
Gibson,  C.  J. 

7.  A  compromise  of  a  doubtful  claim  is  a  sufficient  consideration  to 
support  a  promise.     Broum  v.  Sloan,  6  W.  421. 

8.  A  promise  to  pay  a  debt,  in  consideration  of  an  assignment  for  ths 
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oefit  of  creditors,  is  a  valid  promise.    Hind  v.  Holdshipy  2  W.  104. 

I0SB8,  J. 

9.  A  consideration  is  sn(Ticient|  ifHt  arise  from  any  act  of  the  plaintiff, 
)in  which  the  defendant  or  a  stranger  derives  any  benefit,  however 
oall,  if  such  act  is  performed  by  the  plaintiff  with  the  assent,  express 
r  implied,  of  the  defendant,  or  by  reason  of  any  damage,  or  any  sus- 
eosioD  or  forbearance  of  the  plaintiff's  right  at  law  or  in  equity,  or  any 
onibility  of  loss,  occasioned  to  the  plaintiff  by  the  promise  of  another; 
hhoiigh  no  actual  benefit  accrues  to  the  party  undertaking.  Hind  v. 
Mbkip,  2  W.  104.     Rogers,  J. 

10.  Where  it  appeared  that  •^  and  j5,  being  manufacturers  in  failing 
iicamstances,  and  about  to  make  an  assignment  to  the  defendant  for  the 
WDefitof  creditors,  expressed  a  wish  to  prefer  their  workmen,  but  did 
Bot  carry  it  into  effect,  in  consequence  of  a  promise  by  the  defendant, 
Ihatthey  should  be  paid  at  any  rate:  it  was  held^  that  the  defendant  was 
y>leoD  this  promise.    Hind  v.  Holds/lip^  2  W.  104. 

11.  A  grandfather  devised  to  his  grandchildren  a  tract  of  land,  and 
directed  that  a  patent  should  be  obtained  for  it  out  of  his  personal  estate. 
The  plaintiff,  who  was  the  uncle  of  the  devisees,  and  also  executor  of 
(be  will  of  the  father  of  the  devisees,  took  out  the  patent  in  trust  for  his 
Dephews,  and  paid  the  money,  and  brought  an  action  against  the  eze- 
CQtors  of  the  grandfather's  will,  to  recover  it  back:  Heldy  that  although 
the  payment  created  a  moral  obligation  which  would  be  a  sufficient 
eonsideration  for  an  express  promise,  yet  that  it  was  not  sufficient  to 
entitle  the  plaintiff  to  recover,  on  an  implied  assumpsit.  Turner  y. 
Pairidge,  3  P.  R.  172. 

12.  The  defendant  endorsed  on  a  bond  conditioned  for  the  payment 
offlOO,  on  the  1st  of  April,  1810,  the  following  agreement;  «MOth 
April,  1817, 1  do  hereby  agree  that  the  within  bond  shall  be  paid  in  one 
year  after  the  above  date:  witness  my  hand  the  day  and  year  above 
written;"  heldy  that  without  proof  of  a  promise  by  the  plaintiff  to  for- 
bear to  sue  the  obligor,  or  of  some  consideration,  the  agreement  was  not 
blading  on  the  defendant.    BixUr  v.  Reaniy  3  P.  R.  282. 

13.  It  is  well  settled,  that  a  general  forbearance  to  sue,  is  to  be  in- 
tended a  perpetual  forbearance;  but  how  far  a  forbearance  for  an  t/7i- 
Vteified  lime  is  a  valid  consideration,  is  not  so  clear.  Sidweilv.  Evans, 
IP.  11385.     Gibson,  C.J.  • 

14.  Forbearance  for  a  reasonable  time,  is  clearly  certain  enough.  Ibid, 

15.  //  seems  that  an  agreement  <'to  wait  a  whiUj^  is  insufficient; 
tnd  where  such  agreement  is  in  writing,  the  court  ought  so  to  decide. 

16.  A  promise  to  pay  a  sum  of  money  on  a  consideration  executed, 
if  it  was  induced  by  the  request  of  the  defendant,  or  by  some  previous 
^0(7)  or  if  the  debt  be  continuing  at  the  time,  or  is  barred  by  rule  of 
l&w,or  provision  of  some  statute,  as  the  act  of  limitation,  bankruptcy 
^  the  like,  is  good  to  maintain  an  assumpsit.  Lonsdale  v.  JBroum,  4 
W.C.C.  R.  148. 

17.  A  promise  to  pay  in  consideration  of  forbearance ybr  a  short  time^ 
it  not  sufficient:  ^lit^/\{  the  promise  be  to  forbear  for  a  convenient 
Of  rea!^iiable  time,  either  in  general  or  specific  terms,  or  indefinitely. 
I^dale  V.  Browny  4  W.  C.  C.  R.  148. 
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18.  A  promise  to  pay  the  debt  of  another,  in  consideration  thi 
creditor  would  wait,  forbear,  or  give  time  indefinitely,  or  for  a  rea 
ble  time,  at  the  instance  and  request<of  the  defendant,  is  bindtng.  L 
ing  V.  Funky  5  R.  69. 

19.  Forbearance,  either  limited  or  general,  is  a  good  consideratic 
a  promise  to  pay  the  debt  of  a  third  person.  Silvis  v.  Elj/y  3  W. 
420. 

20.  In  assumpsit  on«a  new  promise  to  pay  when  able,  in  consi 
tion  of  forbearance,  it  is  not  necessary  to  aver  that  the  promise  W2 
cepted  by  the  plaintiff.     Lonsdale  v.  Brmony  4  W.  C.  C.  R.  148. 

21.  A  debt  barred  by  the  statute  of  limitations,  or  by  operation  a 
not  affecting  the  right,  e,  g.  by  a  certificate  of  bankruptcy,  is  a  suffi 
consideration  for  a  new  promise  to  pay  it.  Lonsdale  v.  Brown, 
C.  C.  R.  86. 

22.  An  offer  to  purchase  the  acquittance  of  a  debt  barred  b 
statute,  is  an  offer  of  compromise  which  is  insufficient  to  raise  a  pn 
to  pay  by  implication  of  law.     Gest  v.  Heiskill,  5  R.  134. 

23.  The  defendant  in  an  action  of  slander,  in  which  the  words  li 
the  declaration  were  not  actionable— compromised  with  the  plainti 
giving  his  note  for  a  certain  sum.  The  court  below  instructed  the 
that  there  was  not  sufficient  consideration  for  the  note;  but  the  Sup 
Court  reversed  the  judgment.     Okeson  v.  Barclay y  2  P.  R.  531. 

24.  A  person  who  had  been  arrested  on  a  capiaSy  in  an  action  of 
pass  before  a  justice  of  the  peace,  executed  a  sealed  note  while  in  cui 
of  the  constable,  by  which  he  promised  to  pay  to  the  plaintiff  at  a  cc 
time,  a  certain  sum  of  nioney,  provided  the  obligor  ^'  cannot  make : 
pear  that  no  person  else  committed  the  trespass:"  held,  that  the  coi 
was  valid;  and  that  the  burden  of  proof  lay  upon  the  obligor,  to  ! 
that  the  trespass  was  committed  by  another  person.  Hays  v.  Lh 
R.  24. 

25.  A  mother  tenant  for  life,  with  remainder  in  fee  to  her  four 
dren,  joined  with  three  of  the  children  in  a  conveyance  of  the  land 
The  other  child  B  being  a  minor,  it  was  recited  in  the  deed,  that  hi^ 
portion  being  ^£100,  was  to  be  retained  by  ^  in  his  hands,  anc 
conveyance  was  made  <<  subject  to  the  claims  of  the  said  minor.' 
was  understood  between  the  parties  to  the  deed,  that  j&  might  or  o 
not  take  the  £100,  when  he  should  come  of  age.  ^  entered  into 
session  of  the  land,  and  sold  part,  and  cleared  other  parts.  Four  ] 
after  coming  of  age,  j?  tendered  a  deed,  and  demanded  the  money;  * 
1st.  That  he  might  maintain  assumpsit  against  n^  for  the  money; 
that  there  was  a  sufficient  consideration  to  support  a  promise.  2d. ' 
it  was  not  necessary  for  B  to  tender  a  deed  with  a  general  warn 
Uhland  V.  Vhlandy  17  S.  &  R.  2^5.     (Gibson,  C.  J.  dissenting.) 

26.  The  court  below  left  it  to  the  jury  to  say,  what  interest  shooJ 
paid  by  t/^  under  all  the  circumstances;  held,  that  there  was  no  em 
this.     Ibid. 

27.  An  agreement  settling  a  dispute  between  the  owners  of  adjoii 
land  as  to  the  division  line  between  them,  contains  in  itself  a  suffic 
consideration  to  make  it  bmding  when  fairly  made  on  both  parties,  i 
V.  BixleVy  1  W.  &  S.  456.     Kennedy,  J. 

2S.  If,  at  the  time  of  making  a  will,  a  legatee  promise  to  pay  a  cerl 
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mof  money  to  another  person,  to  whom  the  testator  had  intended  to 
re  a  legacy,  and  in  consequence  of  this  promise,  the  testator  omits  the 
{scy,  this  is  a  sufficient  consideration  for  a  note  executed  by  the  lega- 
e  to  such  other  person.     Gaullaher  v.  Gaullaher,  2  W.  200. 

-  What  Witt  render  a  contract  vaid^  (a)  ignorance  and  misrepresentation^ 

(b)  Ulegal  consideration;  (c)  other  causes, 

(a)  Ignorance  and  misrepresentation. 

29.  It  is  a  principle  of  equity,  that  the  parties  to  an  agreement  must 
» acquainted  with  the  extent  of  their  rights,  and  the  nature  of  the  in- 
bmation  they  can  call  for  respecting  them,  or  they  will  not  be -bound. 
hrUns  T.  Gay,  3  S.  &R.  331. 

90.  But  where  the  parties  treat  upon  the  basis  that  the  fact,  which  is 
tknbject  of  the  agreement,  is  doubtful;  and  the  consequent  risk  which 
wh is  to  encounter,  is  taken  into  consideration  in  the  stipulations  as- 
iMlBdto,the  contract  will  be  valid,  notwithstanding  any  mistake  of  one 
if  the  parties,  provided  there  be  no  concealment  or  unfair  dealing,  by 
tsopmite  party,  that  would  affect  any  other  contract.     Ibid. 

51.  Where'the  price  given  for  an  article  is  unreasonable  or  inadequate, 
er  (he  contract  is,  in  other  respects,  inequitable,  it  seems  that  it  cannot 
be  enforced  in  Pennsylvania.     Cassell  v.  Cooke,  8  S.  &  11.  294. 

52.  But  it  seems  that  this  extravagance  or  inadequacy  of  price  must 
Uqftoad  the  particular  article  sold,  evidencing  an  advantage  taken  of 
Ae  %oorance  or  necessity  of  the  contracting  party;  and  a  contract  will 
BOC  be  considered  inequitable  on  this  ground,  where  there  is  a  general 
liefation  or  depression  of  the  article,  arising  from  a  general  delusion  on 
Ae  subject     Ibid. 

33.  An  agreement  for  the  sale  of  lands  will  not  be  set  aside,  because 
the  vendee  did  not  inform  the  vendor  of  circumstances  which  the  latter 
WIS  bound  to  know.     Eichelberger  Sf^  aL  v.  Bamitz  Sr  aL,  1  Y.  307. 

34.  Wherever  there  is  a  gross  misrepresentation  of  facts  relating  to 
the  snbject  of  a  contract,  the  contract  is  fraudulent  and  void.  Cochrane 
If  al  V.  CummingSy  4  D.  250. 

35.  The  same  construction  must  be  given,  and  the  same  consequences 
vill  follow,  from  verbal  representations  made  at  the  time  of  a  parol 
egieement,  as  if  tliey  had  been  inserted  in  a  parol  agreement.  Thomp- 
•on  ?.  Tod,  1  P.  C.  C.  385. 

36.  To  make  a  confirmation  of  a  contract,  in  which  a  man  has  been 
defrauded,  very  strong  facts  must  be  shown;  and  in  particular  it  must 
he  shown  that  he  had  full  knowledge  of  the  truth.  The  Juniata  Bank 
▼.  Brownj  5  S.  &  R.  226. 

37.  Where  there  has  been  actual  and  positive  fraud,  or  the  adverse 
petty  has  acted  malafide\  the  contract  is  void  and  cannot  be  confirmed 
hy  aay  subsequent  declarations,  or  acts  by  which  its  fairness  is  acknow- 
ledged.   Duncan  v.  APCulloughj  4  S.  &  R.  483. 

38.  It  is  well  settled  that  ignorance  of  the  legal  effect  or  operation  of 
ui  act  or  deed  will  not  serve  as  a  defence,  and  this  as  well  in  civil  as 
criminal  matters.    Rankin  v.  Mortimere,  7  W.  374.    Rogers,  J. 

39.  There  are  some  exceptions  to  this  rule,  as  where  there  has  been  a 
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material  mistake  of  law  or  misrepresentation^  mental  imbecility, 
influence,  or  any  kind  of  fraud  or  species  of  imposition.    Ibid. 

40.  Where  a  short  memorandum  of  an  agreement  between  the  pi 
and  defendant  was  written  by  the  plaintiff,  and  before  signing  tl 
fendant  added  a  passage  materially  qualifying  the  context,  ar 
plaintiff  received  the  paper  from  the  defendant  and  acted  npon  it, 
?ieldj  that  he  must  be  taken  to  have  agreed  to  the  modification, 
there  was  imposition  or  ignorance  of  material  facts  which  he  wa 
bound  to  know,&c.     Gray  v.  Foster ^  10  W.  250. 

41.  Agreements  made  for  the  settlement  of  family  disputes  a 
vourably  regarded  by  the  courts;  and  such  agreements  will  be 
strictly  enforced  than  others;  especially  after  a  lapse  of  time.  B 
V.  IVelh,  5  Wh.  225. 

42.  A  testatot  having  two  daughters,  *d  and  J7,  and  no  other  chi 
and  having  certain  shares  of  bank  stock,  bequeathed  one-half  • 
number  of  shares  to  his  daughter  •^,  who  was  at  that  time  unmi 
but  said  nothing  respecting  the  remaining  shares.  He  gave  s 
legacies  of  other  stocks  and  effects  to  ^  and  B,  and  appoint( 
nephew  C,  his  son-in-law  D  (husband  of  B)^  and  his  two  dau; 
Jl  and  B  to  be  executors.  About  a  month  after  the  probate  of  th 
Jiy  by  an  instrument  (not  actually  sealed)  reciting  that  the  omitted 
were  believed  to  have  been  intended  by  her  father  for  her  sis 
granted,  assigned,  &c.,  the  said  shares  to  B  for  her  sole  and  ab 
property,  and  requested  the  executors  of  ^her  father  to  transfer  th 
her.  The  shares  were  accordingly  transferred  by  the  executors 
and  in  the  settlement  of  their  accounts,  they  claimed  credit  foi 
transfer;  heldy  on  exception  to  such  credit,  that  in  the  absence  c 
dence  of  mistake  or  direct  fraud  or  imposition,  there  was  nothing 
relation  in  which  C,  the  executor,  or  his  wife  B  stood  towards  Jl, 
quire  the  court  to  rescind  the  assignment  and  transfer.  Delam 
Estate^  1  Wh.  362. 

(b)  Illegal  consideration. 

43.  The  test,  whether  a  demand  connected  with  an  illegal  trans 
is  capable  of  being  enforced  at  law,  is,  whether  the  plaintiff  requii 
aid  of  the  illegal  transaction,  to  establish  his  case.  Stoan  v.  Sa 
S.  &R.  164.     Duncan,  J. 

44.  Where  a  contract  grows  immediately  out  of,  and  is  com 
with  an  immoral  or  illegal  act,  a  court  of  justice  will  not  lend  its 
enforce  it;  and  if  the  contract  be  in  part  only  connected  with  the 
transaction,  and  growing  immediately  out  of  it,  though  it  be  in 
new  contract,  it  is  equally  tainted  by  it.  Toler  v.  Armstrongs  4 
C.  R.  299. 

45.  But  if  the  promise  be  unconnected  with  the  illegal  act, ; 
founded  on  a  new  consideration,  it  is  not  tainted  by  the  act;  altho 
was  known  to  the  party  to  whom  the  promise  was  made,  and  altf 
he  was  the  contriver  and  conductor  of  the  illegal  act.     Ibid. 

46.  Thus  where  wJduring  a  war, contrived  a  plan  for  importingi 
on  his  own  account,  from  the  enemy's  country;  and  goods  were  si 
By  by  the  same  vessel;  and  A  at  the  request  of  B  became  surety  fc 
payment  of  the  duties  on  jS's  goods,  and  became  responsible  fo 
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spenses  on  a  prosecution  for  the  illegal  importation  of  the  goods,  and 
ras  compelled  to  pay  them;  it  was  held^  that  •tf  might  maintain  an 
iciioD  against  B  on  his  promise  to  refund  the  money.  Ibid.  {Note. 
The  judgment  in  this  case  was  affirmed  in  the  Supreme  Court.  See  11 
Whealon,  258,  Jirmstrong  v.  Toler.) 

47.  But  if  the  importation  was  the  result  of  a  scheme  between  the 
plaiotiff  and  defendant;  or  if  the  plaintiff  have  any  interest  in  the  goods; 
or  if  they  were  consigned  to  him  with  his  privity,  in  order  that  he  might 
protect  them  for  the  owner,  a  promise  to  repay  any  advances  made 
under  such  agreement  or  understanding,  would  be  void.     Ibid. 

48.  A  penalty  inflicted  by  statute  upon  an  offence,  implies  a  prohibi- 
tion of  the  offence,  so  as  to  make  a  contract,  relating  to  it,  void.  Mitchell 
l.Smithf  I  Binn.  118. 

49.  An  action  cannot  be  maintained  in  the  courts  of  this  state,  on  a 
eootnct  in  violation  of  .the  laws  of  the  United  States,  or  of  this  state. 
Mofbin  V.  Coulon^  4  D.  298;  S.  C.  4  Y.  24.  Biddis  v.  JameSj  6  Binn. 
»L  Seidenbender  v.  Charles,  4  S.  &  R.  159. 

30.  And  the  law  is  the  same  if  the  transaction  be  prohibited  by  statute, 
ahboagh  it  be  not  expressly  declared  that  the  contract  is  void.  Seiden- 
tender  v.  Charles^  ut  supra. 

51.  A  foreigner  trading  to  the  United  States,  is  bound  to  know  our 
iBvenue  laws,  and  a  contract  made  by  him,  in  violation  of  them,  cannot 
be  enforced  in  our  courts.     Cambioso  v.  Maffit^  2  W.  C.  C.  R.  98. 

52.  Where  a  contract  was  made  between  a  citizen  of  the  United  States 
ind  a  foreigner,  whereby  vessels  were  bought,  registered  and  navigated 
in  the  name  of  the  former,  for  the  use  of  the  latter,  in  violation  of  the  laws 
of  the  United  States,  a  report  of  referees,  finding  a  sum  of  money  due 
from  one  of  the  parties  to  the  other,  was  set  aside.  Maybin  v.  Coulon^ 
Qtsopra. 

53.  Though  a  contract  be  invalid,  yet  if  not  contrary  to  law,  nor 
fraudulent,  the  consideration  may  be  recovered.  Martin  v.  Bice,  2  Br. 
191. 

54.  Under  the  act  of  Uth  April,  1795,  a  contract  for  the  purchase  and 
ale  of  lands  in  Pennsylvania,  under  the  Connecticut  title,  is  unlawful  and 
Yoid,and  no  action  can  be  maintained  on  such  contract,  though  the  act 
merely  inflicts  a  penalty  upon  the  offender.  Mitchell  v.  Smithy  4  D. 
269;  S.  Vu  1  Binn.  110.     4  Y.  84. 

55.  A  marker  at  an  illicit  billiard  table,  who  keeps  the  games,  and 
ncelves  the  sums  betted  by  the  players,  is  not  entitled  to  recover  wages 
ftom  the  owner  of  the  table;  the  contract  being  unlawful.  Badgley  v. 
Beafe,  3  W.  263. 

56.  Quere.  Whether  a  promissory  note  given  for  a  consideration 
partly  legal  and  partly  illegal,  is  valid  for  so  much  as  is  legal.  Sylvester 
V.  Oirard^  4  R.  185. 

57.  An  action  cannot  be  supported  for  the  price  of  a  ticket  in  a  lottery 
^hich  was  not  authorised  by  law.  Primer  v.  M^Connel,  Sup.  Ct.  cited 
6  Binn.  329.  Barton  v.  Hughes^  2  Br.  48.  Seidenbender  v.  Charles^ 
*8.tR.  151. 

58.  Nor  for  the  amount  of  a  prize  drawn  to  a  ticket,  purchased  after 
Retime  limited  by  law  for  completing  the  sales.  Biddis  v.  Jamesj  6 
Binu.321. 
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59.  Nor  where  a  larger  sum  was  intended  to  be  raised  by  a  lottetj; 
authorised  by  an  act  of  assembly,  than  the  act  warranted  the  granteei 
to  raise.  Primer  4*  a/,  v.  MConnelj  Sup.  Ct.  Dec  1812,  dted  bj 
Yeates,  J.  in  Biddis  v.  JameSy  MS. 

60.  So  where,  by  a  private  act  of  assembly  the  plaintiflT  was  autbcR^ 
ised  to  vend  certain  patent  rigfits,  through  the  medium  of  a  lotteryifti 
eighteen  months^  and  after  the  expiration  of  that  tifne,  he  sold  to  tbo 
defendant  a  number  of  tickets,  and  took  from  him  a  bond  for  the  piiG% 
it  was  held  that  the  consideration  of  the  bond  was  unlawful,  and  oon^i 
queutly  that  the  contract  could  not  be  enforced.  Barton  v.  Hugha^t 
Br.  48. 

61.  So,  where  a  vessel,  whibh  had  been  purchased  by  «tf,an  Englirii- 
man,  of  ^,  an  American  citizen,  but  which,  nevertheless,  continiied  H 
be  registered  as  an  American  vessel,  was  captured  by  a  French  privatMi 
condemned  and  sold  to  C,  it  was  held  that  an  action  of  trover,  for  tin 
ship,  could  not  be  maintained  by  •^  against  C,  as  the  plaintiff's  don 
was  founded  upon  a  transaction  in  fraud  of  the  laws  and  policy  of  thi 
United  States.    Duncanson  v.  UPClure^  4  D.  308. 

62.  But  where  a  contract  for  a  voyage  became  illegal  after  its  eom- 
mencement,  in  consequence  of  which,  goods  imported  into  the  UoM 
States,  were  seized,  but  the  forfeiture  was  afterwards  remitted  on  certui 
conditions,  and  the  cargo  restored  to  the  supercargo,  who  wasalsoapnl 
owner,  it  was  held  that  an  action  of  account  render,  might  be  maintained 
against  him  by  the  other  part  owners,  fornhe  money  received  from  the 
sales  of  the  cargo.    Newbold  4*  aL  v.  SimSy  2  S.  &  R.  317. 

63.  Where  the  consideration  of  a  promissory  note  was  goods  pv 
chased  by  the  defendant  from  the  plaintiff  at  different  times,  and  amonj 
other  things  certain  pills  which  were  alleged  to  be  spurious,  and  to  ban 
been  fraudulently  imposed  upon  the  defendant,  it  was  held  that,  as  tbc 
purchasers  were  separate  and  distinct,  and  not  mutual  and  dependent, 
the  illegality  of  the  part  consideration  did  not  avoid  the  whole.  Frazia 
V.  Thompson,  2  W,  &  S.  235.     S.  P.  Yundt  v.  Sober ts,  5  S.  &  R.  141. 

64.  Where  a  note  given  on  an  illegal  consideration  was  sent  by  the 
payee  to  the  plaintiff  to  be  applied  when  collected  to  the  payment  of  i 
pre-existing  debt,  and  the  plaintiff  gave  no  new  consideration  for  it,  and 
parted  with  no  security  and  gave  no  time  in  consequence  of  it,  it  wis 
held  that  he  could  not  recover.     Oak/ord  v.  Johnson,  2  M.  203. 

65.  Where  the  plaintiff  undertook  to  obtain  signatures  to  petitions  to 
the  governor  to  pardon  the  defendant,  who  was  confine^  in  the  peniten- 
tiary upon  a  conviction  of  felony,  and  the  defendant  promised  to  satis^ 
him,  and  the  plaintiff  accordingly  by  his  own  exertions  and  those  of 
others,  procured  such  signatures,  upon  which  the  defendant  was  par- 
doned; it  was  held  that  the  contract  was  a  fraud  of  the  law,  and  tbisre- 
fore  void.     Hatzfield  v.  Gulden,  7  W.  152. 

66.  The  buyer  of  smuggled  goods  is  not  liable  in  an  action  for 
price,  unless,  perhaps,  he  knows  all  the  circumstances,  and  agrees  to  roo 
the  risk.     Conden  v.  Walker,  1  Y.  483. 

67.  A  promise,  in  consideration  of  the  seduction  of  a  female,  and  be- 
getting upon  her  a  bastard  child,  to  give  a  bond  to  her  for  a  certain  soin 
of  money,  is  founded  upon  a  sufficient  consideration,  and  may  be  sop* 
ported  at  law.    Shenk  v.  Mingle^  13  S.  &  R.  29. 
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.  But  such  promise  would  be  void,  if  it  appeared  to  have  been  made 
16  sole  consideration  of  stopping  a  prosecution  for  fornication  and 
Lfdy.    IbUL 

.  In  an  action  on  such  promise,  the  plaintiff  may  recover  the  whole 
mt  of  the  proposed  bond,  and  cannot,  afterwards,  maintain  another 
n  for  the  money  for  which  the  bond  was  to  be  given.  Ibid, 
.  A  promissory  note  given  in  consideration  of  the  payee  withdraw- 
lis  opposition  to  the  discharge  of  the  maker  as  an  insolvent  debtor, 
mtrary  to  the  policy  of  the  law,  and  void.  Baker  v.  Matlack^  1 
.68. 

..  Where  Ji^  an  American  citizen,  and  By  who  was  not  a  citizen  of 
[Jnited  States,  purchased  a  vessel,  aiM  it  was  agreed  that  the  bill  of 
aboold  be  taken  in  the  name  of  ^n  in  fraud  of  the  revenue  laws  of 
United  States,  and  afterwards  A  died,  and  B  took  out  letters  of  ad- 
istiation;  on  exception  to  his  administration  accounts,  the  Orphan's 
rt  Af/tf,  that  the  contract  was  merely  void  in  relation  to  each  other, 
therefore  that  the  vessel  became  the  exclusive  property  of  the  intes- 
»and  was,  as  such,  to  be  accounted  for  by  the  administrators.  Case 
kmn's  estate,  Orphan's  Court,  Philad.  15th  Aug.  1820,  MS. 
\.  A  contract  for  the  delivery  of  a  certain  amount  of  six  per  cent, 
cat  a  future  period,  for  a  certain  price,  is  lawful;  and  the  vendor  is 
bound  to  make  the  transfer  without  receiving  the  money.  Gilchrist 
'oUocky  2  Y.  18. 

\,  If  a  bond  be  given  by  the  defendant  to  the  plaintiff  after  an  appeal 
lie  defendant  from  an  award  in  favour  of  the  plaintiff,  and  then  the 
'aI  be  withdrawn,  it  is  not  competent  for  the  defendant  in  an  action 
16  bond,  to  give  in  evidence  that  the  original  cause  of  action  arose 
>fan  illegal  transaction.     Swan  v.  Scott ^  11  S.  &  R.  155. 

I  (c)  Other  causes. 

\.  A  contract  made  on  Sunday  is  void.    Morgan  v.  Richards^  1 

171. 

).  A  promissory  note  or  single  bill  executed  on  Sunday  is  void, 

;r  the  act  of  assembly  of  this  state.     Kepner  v.  Keefer^  6  W.  231. 

).  And  this,  although  the  note  or  bill  is  'dated  as  of  tfie  day  preced- 

if  it  appear  by  parol  evidence,  that  the  instrument  was  in  fact  exe- 

don  Sunday.    Ibid. 

I  And  where  the  evidence  was,  that  the  note  was  given  for  the  pur- 

e  of  certain  looms,  and  that  the  parties  had  been  together  on  the 

eding  Saturday,  when  the  vendee  went  with  the  vendor  to  look  at  the 

»,  it  was  held  that  this  did  not  furnish  sufficient  evidence  to  go  to 

jury,  that  the  contract  was  made  on  Saturday.     Ibid, 

I  At  all  events  the  vendor  was  not  entitled  to  recover  upon  the  note. 

le  contract  was  in  fact  made  upon  Saturday,  his  remedy  was  upon 

special  agreement.    Ibid. 

9.  An  action  cannot  be  maintained  on  a  contract  made  on  Sunday, 

he  hire  of  horses,  to  be  used  on  an  excursion  of  pleasure,  on  that  or 

other  day.     Berrill  v.  Smithy  2  M.  402. 

0.  And  so  of  a  contract  made  on  a  Saturday,  for  the  hire  of  horses, 
•e  used  on  Sunday  on  an  excursion  of  pleasure.    Ibid. 

1.  Where  the  evidence  was,  that  the  plaintiff  had  left  a  horse  at  a 
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certain  tavern  for  sale,  and  that  the  defendant  came  there  on  a  Sun^fi 
said  that  he  had  bought  the  horse  and  took  him  away,  it  was  held  dnU^ 
there  was  not  sufficient  evidence  to  show  that  the  contract  was  made  ot^ 
Sunday,     Hadhy  v.  Snevely^  1  W.  &  S.  477.  | 

82.  A  bond  executed  on  Sunday  is  not  void  at  common  law  bntbf  ^j 
reason  of  the  statute;  the  fact,  therefore,  must  be  specially  pleaded  or  <| 
notice  given  of  it:  it  cannot  be  talcen  advantage  of  under  the  pleaof 
non  est  factum.    Fox  v.  Menschy  3  W.  &  S.  444 

83.  A  promise  by  wf,  that  if  the  plaintiff,  a  single  woman,  would  lift, 
with  him  until  her  marriage,  he  would  give  her  one  hundred  acreiof 
land,  without  any  reference  to  locality  or  value,  is  void  for  uncertainty. 
Sherman  v.  Kitsmiller^  17  S*.  &  R.  45. 

84.  To  constitute  duress  at  law,  the  arrest  must  have  been  originally 
illegal,  or  have  become  so  by  subsequent  abuse  of  it.  Stovffer  v.  LaU^ 
shawy  2  W.  167.     Gibson,  C.  J. 

85.  The  spontaneous*  act  of  a  man  in  arrest  by  due  course  of  ltV|; 
though  for  no  actual  cause  of  action,  may  not  be  avoided  for  doratt! 
Id.  168.     Gibson,  C.  J. 

86.  There  is  no  authority  for  the  idea,  that  there  is  a  rule  respectim 
duress  in  equity,  different  from  that  which  prevails  at  law.  JbU; 
Gibson,  C.  J. 

87.  During  the  pendency  of  an  action  brought  by  the  plaintiff  agaimi 
the  defendant  in  Pennsylvanioyhe  was  arrested  and  held  to  bail  fortfai 
same  cause  of  action  in  Mart/land;  and  on  the  day  after  his  arrest,  giw 
to  the  plaintiff  his  promissory  notes  in  satisfaction  of  the  debt.  In  tt: 
action  on  these  notes  under  the  pleas  of  non  est  factum  and  ^  dorei^ 
of  imprisonment,"  it  was  held  that  the  arrest  in  Maryland  was,  iDtkl! 
absence  of  proof  to  the  contrary,  to  be  presumed  to  be  legal;  and  at 
there  .was  no  evidence  of  any  constraint  put  upon  the  defendant  for  tl» 
purpose,  the  notes  were  valid  and  the  plaintiff  entitled  to  recoYcr. 
Stouffer  V.  LatshaWy  2  W.  165. 

88.  Where  ^  residing  in  Pennsylvania,  had  obtained  a  judgment 
against  J7,  who  resided  in  New  Jersey,  and  C,  who  also  resided  in  Ne« 
Jersey,  made  a  verbal  promise  to  pay  the  money  for  J7,  if  ttf  would  wilt 
a  certain  time:  it  was  heldy  that  this  promise  was  void  under  thestatntt 
of  frauds  of  New  Jersey,  and  that  an  action  could  not  be  maintained 
upon  it  against  the  defendant  in  the  courts  of  Pennsylvania.  ^llshouM 
V.  Ramsay yQ  Wh.  331. 

O.  Performance  and  rescinding  of  a  contract. 

89.  Where  a  contract  is  entire,  before  any  recovery  can  be  had  of  ite 
consideration-money,  the  plaintiff  must  prove  that  he  has  performed,or 
is  ready  to  perform  his  part  of  the  contract,  or  that  the  performance  vai 
prevented  by  the  defendant.  Shaw  v.  The  Lewistown^  fyc.  Tumpikt 
Co.y  2  P.  R.  454. 

90.  Time  may  be^an  essential  part  of  the  contract,  either  from  ite 
nature  of  the  transaction,  or  the  subject-matter  of  the  agreement 
Ibid. 

91.  Time  may  be  made  a  material  and  essential  part  of  the  contract 
by  the  e:t press  undertaking  of  the  parties,  as  well  in  equity  as  in  law; 
and  when  so,  must  be  as  strictly  observed  in  equity  as  at  law.    Ibid, 
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^,  Either  party  may  waive  any  right  introduced  into,  or  provided 
he  contract^  either  expressly  or  tacitly,  by  acts  or  declarations,  fairly 
:a(ing  a  relinquishment  of  any  provision  or  part  of  a  provision,  and 
out  the  performance  of  which,  unless  relinquished  or  waived,  a  re- 
ry  could  not  be  had.  But  in  all  such  cases,  the  facts  are  for  the  de- 
inatioD  of  the  jury;  but  whether,  if  established,  they  amount  to  a 
er,  is  a  question  of  law.    Ibid.  . 

.  An  agreement  after  non-payment  on  the  day  stipulated,  that  if 
vhole  sum  should  not  be*  paid  at  a  certain  day,  the  prior  payments 
Id  be  forfeited,  and  the  original  bargain  be  at  an  end,  does  not  give 
Additional  right  to  rescind.  Decamp  v.  Feai/y  5  S.  &  R.  323. 
.  Where  time  admits  of  compensation,  as  it  perhaps  always  does 
re  lapse  of  it  arises  from  the  non-payment  of  money  at  a  particular 
it  is  never  an  essential  part  of  an  agreement.  Ibid, 
K  If  a  day  be  appointed  for  the  payment  of  money  or  part  of  it,  or 
be  doing  of  any  other  act  or  thing,  and  the  day  must  or  may  hap- 
,  before  the  thing  which  is  the  consideration  of  the  money,  or  other 
is  to  be  performed,  an  action  may  be  brought  for  the  money,  or  for 
joing  such  other  act,  before  performance  of  the  act  which  was  the 
ideration  of  that  for  which  the  suit  is  brought.  Edgar  v.  Boies^ 
K  &  R.  450.  Stevenson  v.  Klippenger,  5  W.  420.  Lowry  v.  Me- 
y,  10  VV.  390. 

>.  Time  may  be  made  of  the  essence  of  a  contract  by  agreement  of 
parties.  Dauchy  v.  Pond^  9  W.  51.  Rogers,  J. 
f.  Thus  where  in  a  contract  for  the  purchase  by  sale  of  land,  it  was 
ided  that  the  purbhase-money  should  be  paid  by  instalments,  and 
if  the  vendee  failed  to  make  the  payments  the  agreement  was  to  be 
and  void  and  of  no  effect;  it  was  held^  from  the  agreement  and  the 
of  the  parties,  that  in  the  failure  of  the  vendee  to  pay  at  the  time 
contract  was  ended,  and  that  the  vendor  was  not  bound  afterwards 
ilfil  it.     Id.  9  W.  49. 

).  If  a  party  acting  honestly  and  with  a  bona  fide  intention  of  ful- 
ig  the  contract,  perform  it  substantially,  but  fail  in  some  compara- 
y  slight  particulars,  he  is  entitled  to  a  fair  compensation  according 
le  contract,  receiving  credit  for  whatever  loss  or  damage  he  may 
5  sustained  by  these  deviations.     Preston  v.  Finney y  2  W.  &  S.  55. 

GBAHT,  J. 

}.  If  a  contract  require  the  performance  of  the  entire  work  by  one 
y,  yet  if  the  other  party  dispense  with  portions  of  it,  the  plaintiff 
r  recover  under  the  contract  the  price  he  is  entitled  to  for  the  work 
las  done.     Wilhelm  v.  Caxil^  2  W.  &  S.  27.   Sergeant,  J. 
00.  Thus  where  the  plaintiff  contracted  to  do  the  carpenter's  work 
i  house  for  the  defendant  for  a  certain  price,  to  be  paid  as  the  work 
pressed,  and  completed  the  work  with  the  exception  of  two  doors 
I  a  window,  which  the  defendant  dispensed  with;  it  was  held^  that  he 
5ht  recover  for  the  work  actually  done.     Ibid. 
LOl.  Where  a  purchase  is  made  at  an  auction  sale  of  goods,  at  one 
d  the  same  time  and  from  the  same  vendor,  although  the  articles  pur- 
ased  ate  numerous  and  are  struck  off  separately  at  separate  and  dis- 
ict  prices,  the  whole  constitutes  but  one  entire  contract,  and  may  be 
Jdaied  on  as  such.     Coffman^.  Hampton,  2  VV.  &  S.  377. 
▼ou  L— 18  ^ 
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102.  Where  the  defendant  covenanted  to  procure  from  off  certuij 
lands  a  certain  quantity  of  lumber,  which  was  to  be  delivered  ataoe^j 
tain  place  convenient  to  the  plaintiff's  residence;  and  the  plaintiff  < 
to  grant  and  convey  to  the  defendant  a  mill  and  ten  acres  of  land, 
gether  with  the  privilege  of  entering  upon  other  land  of  the  plaintifl^i 
the  purpose  of  cutting  timber;  and  the  plaintiff  further  agreed  to  pay  i 
the  defendant  a  certain  sum  for  the  lumber,  when  delivered;  aixi 
defendant  agreed  to  pay  for  the  said  mill  and  privilege,  a  certain  >iinii|2~ 
lumber,  at  the  customary  price,  a  certain  proportion  thereof  in  each 
any  year,  until  the  whole  should  be  paid;  it  was  held^thut  the  coat 
was  entire,  and  that  upon  the  non-performance  by  the  defendant  of 
contract,  in  delivering  the  lumber  within  a  redsonabie  time,  the  plai 
was  entitled  to  a  verdict  in  ejectment.     Carmalt  v.  Piatt,  7  W.  31& 

103.  A  contract,  in  writing,  to  sell  certain  specified  goods,  to  be  pi 
for  on  delivery,  is  not  opened  in  consequence  of  the  vendor  agreeag ] 
afterwards  to  ma\ce  an  allowance  for  any  part  that  may  be  datDBgeC'l 
Calhoun  v.  Vecchio,  %  W.  C.  C.  R.  165. 

104.  The  refusal  of  a  purchaser  to  go  on  with  a  contract  after  it  hi 
been  completed,  dispenses  with  the  necessity  of  an  offer^and  the  fendoi 
may  sue  for  the  consideration.     Ibid. 

105.  Where  there  is  an  agreement  to  deliver  a  note,  with  such  Oh 
dorser  as  the  payee  should  approve,  and  the  party  would  avail  hinrHlf 
of  an  offer  to  deliver,  as  equivalent  to  a  performance,  he  must  shot 
that  he  tendered  the  note  signed,  and  offered  to  get  it  endorsed  by  soek; 
person  as  the  payee  should  name.  Latapee  v.  Pecholierj2  W.  CC' 
R.  180. 

106.  It  must  be  impossibility,  not  difficulty,  that  will  excuse  a  paitf 
from  the  performance  of  a  contract.     Hulings  v.  Craig,  Add.  348. 

107.  It  is  not  a  valid  excuse  for  the  non-performance  of  a  contract  to 
deliver  goods  of  a  certain  quality,  that  goods  of  that  quality  were  not  to 
be  had  at  the  particular  season  when  the  contract  was  executed.  GUr 
pins  V.  Consequa,  3  W.  C.  C.  R.  184;  S.  C.  1  P.  C.  C.  85,  91.  Ybuqnai. 
Nixon  ^*  al.y  1  P.  C.  C.  221. 

108.  .^engaged  to  keep  ^ clear  of  back  interest,  but  not  doingsOi 
judgment  was  obtained  for  it  against  B:  held,  that  from  that  moment  J 
was  damnified,  and  might  sue  on  the  engagement.  Gardner  v.  ftwe, 
10  S.  &  R.  137. 

109.  If  one  have  agreed  to  pay  money  on  the  receipt  of  cerfam 
funds  he  is  liable  in  damages  for  non-payment,  although  the  particular 
funds  have  not  come  to  his  hands,  if  the  failure  to  receive  the  fundi 
proceeded  from  his  own  fault.    Blight  v.  Ashley  8^  al.,  1  P.  C.  C.  25. 

110.  Where  there  was  an  agreement  to  deliver  a  certain  qnanlilf  rf 
goods  at  a  certain  quality  and  price,  a  subsequent  agreement  to  diminish 
the  quantity  and  price^dioes  not  of  itself  alter  the  contract  as  tolto 
quality,     Youqua  v.  Nixon  4'  al.^  IP.  C.  C.  221. 

HI.  A^  living  in  Philadelphia,  wrote  a  letter  to  a  sister  in  Germany 
desiring  her  to  send  over  her  son  B,  and  added,  that  "if  he  profw 
obedient,  and  followed  all  his  directions,  he  should  be  the  heir  of  his 
whole  estate."  B  came  over  in  consequence  of  the  letter,  and  rcinainrf 
until  the  death  oi*^.    Ruled,  that  the  letter  was  not  evidence  of  such  a 


lit,  by  which  che  defendant  contracted  to  convey  to  the  plaintiffs 
land  at  a  future  day,  and  to  give  them  immediate  possession: 
[deration  whereof  the  plaintilfs  were  lo  pay  a  certain  sum  in 
payments;  provided  (hat  if  the  money  was  noLpaid  at  the  times 
i,  then  the  sale  lo  be  void  andof  noeirect,Bnd9ie  plainlifls  were 
er  np  possession  to  the  defendant  as  if  th«agreement  had  never 
tde,  and  pay  a  reasonable  rent  for  the  time  they  occupied.  The 
s  paid  the  first  instalment  only,  and  afterwards  abandoned  the 
'hich  weie  taken  possession  of  by  the  defendant.  Held,  that  the 
nt  was  not  bound  to  refund  the  amount  of  Ihe  instalment  he  had 
1:  deducting  a  reasonable  rent.  Potoer  v.  North,  IS  S.  &  R.  12, 
Where  there  was  a  written  contract  for  the  building  of  a  canal- 
certain  materials,  &&,  and  it  appeared  that  inferior  materials 
led  in  her  construction,  it  was  held  that  the  circumstance  of  the 
living  at  the  same  place  with  the  vendor,  and  seeing  the  work 
rogress,  did  not  raise  any  presumption,  that  he  agreed  to  such 
jns.     Young  v.  While,  5  W.  460. 

The  plaintiff  and  defendant  were  half  brothers,  and  in  partner- 
marble  masons.  The  defendant  purchased  a  marble  qnarry  on 
arate  account,  for  which  he  gave  a  mortgage  on  the  land,  the 
'  joining  htm  in  a  bond  given  to  pay  the  purchase-money.  The 
ship  was  dissolved,  but  afterwards  renewed,  and  in  consideration 
xtenaive,  and,  as  was  alleged,  profitable  scheme  of  employment 
marble,  the  defendant  agreed  to  sell  one  half  of  the  marble  quarry 
plaintiff,  at — as  was  alleged — a  price  greatly  below  its  value, 
ards  the  plaintiff  denied  the  alleged  partnership  and  his  indebled- 
the  defendant,  and  refused  to  let  the  defendant  into  any  partici- 
of  the  profits  of  his  contracts:  Held,  in  aa  action  of  ejectment 
t  by  the  grantee  against  the  grantor,  that  these  circumstances 
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into  his  hands  by  a  subsequent  promise  of  the  debtor  to  pay  when  abk 
M^Pherson  v.  Rees,  2  P.  R.  523.     Gibson,  C.  J. 

118.  But  where  there  were  two  executors,  ^  and  J?,  and  ^S  releaw 
a  debt  due  to  the  estate,  in  consequence  of  a  promise  by  B  that  he  wooli 
account  for  it:  and  afterwards  ^  and  B  settled  separate  admlDistratiH 
accounts,  B  charging  himself  with  the  amount  of  the  debt,  which  id 
counts  were  confirmed  by  the  court;  it  was  held  that  the  confirroatiH 
of  the  accounts  was  a  conclusive  discharge  of  •^  from  all  liability  to  pn 
the  debt  released  by  him,  and  that  there  did  not  remain  such  a  mon 
obligation  on  his  part,  as  would  be  a  sufficient  consideration  to  snp|Ni 
a  subsequent  promise  to  pay.    APPherson  v.  Bees,  2  P.  R.  581, 

119.  Where  the  defendants  on  being  asked  whether  they  paiddi 
debts  of  Jiy  who  was  indebted  to  the  plaintiff,  said  that  they  Sk 
that  they  were  not  able  to  give  the  plaintiff  the  money  then;  but  thif 
would  give  hin^ron,  if  he  would  take  it;  or  they  would  pay  him  ii 
money  by  the  spmig;  to  which  the  plaintiff  said  that  he  would  seeifli 
could  sell  the  iron,  ai|3  if  so  he  would  take  it;  it  was  held  that  as  th 
contract  was  not  completed  by  the  assent  of  the  plaintiff  at  the  tim^tb 
defendants  were  not  liable  to  pay  the  debt  of  t/^;  although  the  plaiodi 
delayed  commencing  his  suit  until  the  spring.  Johnston  v.  Fesslfffl 
W.  48. 

120.  If  the  party  who  is  to  pay  for  work  and  labour,  in  pursnaoeed 
a  special  contract,  be  delinquent  in  the  advancement  of  funds,  theotltf 
party  may  take  advantage  of  the  omission  by  declaring  the  contractu 
an  end;  but  if  he  treats  the  contract  as  still  subsisting,  he  thereby  waifi 
the  consequences  of  such  default,  and  cannot  afterwards  allege  Ai 
recision  of  the  contract  by  the  defendant,  and  recover  upon  a  quanM 
meruit.  Shaw  v.  The  LewistotOHj  S;c.  Turnpike  Boad  Co,j  3  P.  R 
445. 

121.  A  misconception  which  will  avoid  a  contract,  must  be  a  mntnil 
one  and  of  a  fact,  which  entered  into  the  contemplation  of  both  partiei 
as  a  condition  of  their  assent.  Gibson  v.  The  Union  Boiling  MiUC^ 
3  W.  37.     Gibson,  C.  J. 

122.  The  plaintiff  having  judgments  against  ./^,  one  of  a  firm,lcviri 
an  execution  upon  the  partnership  effects,  whereupon  the  defendant, o« 
of  the  partners,  agreed  to  eive  his  note  to  the  plaintiff  for  the  amounl,<Hi 
receiving  an  assignment  of  the  judgment  against  .>^,  which  wassiippw 
to  bind  certain  real  estate.  In  an  action  on  the  note,  it  was  held  thai 
the  defendant  was  liable,  notwithstanding  it  appeared  that  w?  haduotijl^ 
to  the  real  estate;  there  being  no  fraud  on  the  part  of  the  plaintiff.  C^ 
son  V.  The  Union  Boiling  Mill  Co,,  3  W.  32. 

123.  Where  a  purchaser  would  rescind  a  contract,  and  entitle  himsw 
to  recover  back  the  money  paid  by  him,  he  must  place  the  vendor  in  lh« 
same  situation  he  was  in  before  the  sale.  The  Pittsburg,  ^c,  Tarth 
pike  Co,  V.  The  Commonweal ih,  2  W.  433. 

124.  Where  the  commonwealth  had  subscribed  a  certain  nurnberof 
shares  in  a  turnpike  company,  and  afterwards  it  appeared  that  in  conse- 
quence of  mistake  or  fraud,  a  larger  amount  had  been  paid  by  ihe  com- 
monwealth than  the  actual  length  of  the  road  required;  it  was  heldi^ 
the  commonwealth  could  not  recover  back  the  overplus  without  offeriDf 
to  transfer  to  the  company  the  excess  of  shares.    Btid. 
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D.  Remedy  and  damages  for  breach  of  a  contract, 

25.  The  rate  of  damages  to  be  recovered  for  a  breach  of  contract  is 
art  of  the  right  to  which  the  injured  party  is  entitled,  and  is  distinct 
n  the  remedy  provided  for  enforcing  it.  In  the  first  case,  the  lex 
i  where  the  contract  was  aiade  or  broken,  is  to  prevail;  in  the  latter, 
lex  loci  of  the  former  where  the  remedy  is  provided.  Consequa  v. 
iUing  4-  a/.,  1  P.  C.  C.  230. 

126.  In  an  action  for  not  delivering  goods  of  a  certain  quality  accord- 
[  to  contract,  the  measure  of  damages  is  the  difference  between  the 
ce  pf  goods  of  that  quality,  and  of  the  quality  delivered,  at  the  time 
d  place  when  and  where  they  were  to  have  been  delivered,  and  not 
ii^  foreign  market  to  which  the  inferior  goods  were  carried.  Gilpins 
Consequa,  1  P.  C,  C.  85,  94;  S.  C.  3  W.  C.  C.  R.  184.  Willing  ^ 
Lv.  Consequa,  1  P.  C.  C.  172, 176. 

127.  In  such  case,  no  damages  are  allowed  for  aify  profit  or  gain  the 
liimiff  might  have  obtained  by  exchange  or  otherwise.     Ibid. 

128.  In  special  assumpsit  for  the  delivery  of  wheat  or  other  articles, 
le  rule  is,  to  assess  the  difierence  between  the  value  of  the  article  when 
was  to  be  delivered,  and  the  price  at  the  time  of  the  contract.  But 
lere  are  exceptions  to  this  rule,  and  particular  or  additional  damages 
lay  be  given  in  evidence.  Marshal  v.  Campbell  fy  a/.,  1  Y.  36. 
ewis  ^  aL  v.  Carradan,  cited  1  Y.  37. 

129.  In  an  action  on  a  written  contract  to  deliver  teas  of  a  certain 
oality  on  board  the  plaintifi*'s  ship,  evidence  tending  to  prove  fraud, 
f  showing  that  it  was  in  the  power  of  the  defendant  to  change  the  teas 
Iter  they  had  been  examined  by  the  plaintiff's  agent,  is  inadmissible. 
\ilpins  V.  Consequa,  1  P.  C.  C.  85,  88;   S.  C.  3  W.  C.  C.  R.  184. 

130.  In  an  action  for  damages  for  not  delivering  goods  of  a  certain 
aality  according  to  contract,  it  is  not  a  conclusive  objection  to  the  plain- 
ff*s  recovery,  that  his  agent  expressed  himself  satisfied  with  the  qua- 
ly  delivered,  if  it  appear  that  the  declarations  of  the  agent  were  made 
without  examination  of  the  goods,  it  being  the  usage  of  trade  at  the 
ortfrom  w^ich  the  goods  were  sent  to  examine  only  a  sample  of  the 
oods  sent.     Ibid, 

131.  In  an  action  for  a  breach  of  a  contract  in  delivering  goods  of  an 
tferior  quality  to  those  contracted  for,  sales  at  auction  of  the  goods  de- 
wed furnish  evidence  of  their  comparative  value,  but  not  conclusive. 

132.  In  an  action  for  the  non-delivery  of  a  quantity  of  whiskey  at  a 
ertain  time  according  to  agreement,  the  enhancement  of  the  price  of 
he  whiskey  by  the  operation  of  the  excise  laws  passed  subsequently  to 
he  contract,  ought  not  to  affect  the  quantum  of  damages.  Edgar  v. 
Btww,ll  S.  &R.  445. 

133.  In  an  action  to  recover  damages  for  not  accepting  certain  lumber 
rtich  the  defendant  had  contracted  to  receive  at  a  certain  price,  it  ap- 
peared that  upon  the  defendant's  refusing  to  receive  the  lumber  the 
plaintiff  had  taken  it  further  down  the  river  and  sold  it  for  a  le^s  price 
*an  the  defendant  had  contracted  to  pay:  Held,  that  if  the  jury  were 
i>f  opinion  that  the  plaintiff  had  bona  fide  sold  the  lumber  to  the  best 
^vantage^  they  must  consider  as  the  proper  measure  of  damages  the 
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difference  between  the  contract  and  the  sale.    Andrews  t.  Hoowr^t 
W.  239. 

134.  In  covenant  upon  an  agreement  by  which  the  plaintiff  wuti 
deliver  a  certain  quantity  of  clover-seed  at  a  certain  price,  to  be  paidbf 
the  defendant,  it  appeared  that  after  delivery  the  defendant  pajdlori 
part,  and  the  plaintiff,  upon  his  failure  to  pay  for  the  remaining  part,i^ 
moved  it  and  sold  it  to  another  person:  Held^  that  the  removal  of  lb 
article  under  the  circumstances  was  not  an  abandonment  of  the  coDtnd; 
that  the  receipt  of , money  on  the  contract  after  the  da^  on  which  it 
to  be  paid  did  not  preclude  the  recovery  of  damages,  and  that  the 
sure  of  damages  was  the  difference  between  the  contract  price  of  thi 
seed  and  the  price  it  subsequently  sold  for;  provided  the  last  sale  wh 
made  bona  fide  and  to  the  best  advantage  oi  all  concerned.  M*Comk 
v.  MKennariy  2  W.  &  S.  216. 

E.  Of  contracts  for  the  delivery  of  specific  articles. 

135.  Upon  a  written  undertaking  by  the  defendant  in  the  followi^ 
words,  viz.  "  On  the  first  day  of  October  next  due  A  -B.,  (the  plaintiff) 
two  bureaus  at  C^s  shop  in  Sutler y*^  it  was  held,  (1)  that  the  defeodut 
had  not  the  right,  after  the  day  had  gone  by,  to  tender  the  specific  arti- 
cles, but  that  having  failed  to  deliver  them  at  the  time  and  place  ap* 
pointed,  the  plaintiff  was  entitled  to  recover  their  value  in  money;  aol 
(2)  that  the  plaintiff  was  not  bound  to  receive  ^  part  of  the  articles  whick ' 
the  defendant  contracted  to  deliver.    Roberts  v.  Beattt/j  2  P.  R.  63. 

136.  On  a  contract  for  the  delivery  of  specific  articles,  the  creditor 
must  make  a  demand  at  the  debtor's  place  of  residence.  Hamiltont 
Calhoun^  2  W.  140.     Rogers,  J. 

137.  Where  the  defendant  had  covenanted  to  pay  the  plaintiff  accr-^j 
tain  sum  during  her  life,  one-third  of  which  was  to  be  in  cash,  and  tin  I 
residue  "to  be  paid  in  trade  according  to  her  wants,  to  wit,  grain, meitt  j 
hay,  &c.  at  market  prices  of  any  or  all  such  articles  as  she  receives eack  ! 
and  every  year:"  it  was  held  that  it  was  necessary  for  the  plaintiff  to  J 
prove  an  election  and  demand  of  the  specific  articles  at  the  farm  of  the 
defendant.     Hamilton  v.  Calhoun.  2W.  139. 

138.  In  an  action  on  a  note  for  the  payment  of  a  certain  sum  in  cast* 
ings  or  ploughs  at  the  furnace  of  the  makers  of  the  note,  it  was  Aeic/ that 
it  was  not  necessary  for  the  plaintiff  to  prove  a  demand  and  selection  of 
the  articles,  but  that  the  defendant  was  bound  to  show  that  he  wasreadf 
at  the  time  and  place  appointed  to  deliver  the  articles,  and  continoea 
ready,  and  that  on  failure  to  do  this,  he  became  liable  to  pay  the  money. 
Fleming  v.  Potter,  7  VV.  380. 

.  139.  In  an  action  for  not  performing  a  contract  to  deliver  a  certain 
quantity  of  clover-seed,  it  was  held  that  evidence  was  not  admissible  ia 
mitigation  of  damages,  that  the  plaintiff,  immediately  after  the  contract 
was  entered  into,  declared  that  he  did  not  expect  that  the  defendant 
would  deliver  the  seed,  because  he  had  received  information  that  it  conk! 
not  be  had,  and  knew  it  at  the  time  the  contract  was  made,  and  that 
these  declarations  were  communicated  to  the  defendant.  M^ersv.Drakt, 
10  W.  110. 

140.  Where  the  defendant  had  contracted  to  pay  a  certain  previow 
debt  to  the  plaintiff  in  specific  goods,  to  be  delivered  at  a  certain  place 
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I  certain  day,  it  was  held  that  the  contract  was  satisfied  by  the  deli- 
f  of  the  articles  at  the  place  and  time  appointed;  although  the  plain- 
was  not  there  to  receive  them.     Case  v.  Greeriy  5  W.  262. 

41.  If  parties  to  a  contract  for  the  delivery  of  materials,  specify  by 
>m  the  measurement  of  them  shall  be  made,  such  measurement/if  it 
be  obtained,  must  be  resorted  to  as  the  evidence  to  govern  the  par- 
:  it  is  error  to  refer  it  to  a  jury  to  ascertain  the  quantity  of  materials 
vered  from  all  the  evidence  given  on  the  subject.  Leebrick  v.  Lyter^ 
/.  &  S.  365. 

42.  If  by  a  contract  of  sale  of  portable  articles  neither  time  nor  place 
»erformance  be  stipulated,  the  rule  is,  that  the  articles  sold  are  to  be 
.vered  at  the  place  where  they  are  at  the  time  of  sale.  But  when  the 
e  of  delivery  is  fixed  by  the  contract,  the  vendor  must  seek  the  ven- 
t  at  his  residence,  and  there  tendei  the  articles;  and  in  the  case  of 
nbersome  articles,^ when  the  delivery  is  to  be  to  the  vendee,  the  ven- 
r  mnst  seek  the  vendee  a  reasonable  time  before  the  day  of  delivery, 
d  ask  him  to  appoint  a  place  of  delivery.  Barr  v.  Myers^  3  W.  &  S. 
i 


F.  Cf  contracts  as  affected  by  foreign  laws. 

143.  The  presumption  of  the  law  is,  that  a  contract  is  intended  to  be 
formed  in  the  place  or  country  in  which  it  is  made,  if  there  be  not  an 
)ress  agreement  or  necessary  implication  that  it  is  to  be  performed 
ewhere;  and  whenever  such  understanding  is  not  apparent,  the  law 
[he  contract  is  the  law  of  the  place  where  it  was  made.  Jillshouse  v. 
imsay^  6  Wh.  331. 

L44.  On  a  contract  made  in  one  state  of  the  union  for  the  payment  of 
aey,  the  debtor  is  not  bound  to  go  to  another  state  to  tender  the  mo- 
f  to  the  creditor.     Ibid. 

145.  The  contracts  of  American  citizens  are  affected  by  foreign  laws 
two  cases  only:  Ist,  Where  they  reside  or  trade  in  a  foreign  country; 
d  2d,  Where  the  contract,  plainly  referring  to  a  foreign  country  for  its 
ecntion,  adopts  and  recognises  the  lex  loci.  Searight  v.  Galbraith  ^ 
.,  C.  C.  4  D.  327.     Iredell,  J. 

146.  The  judgment  of  a  foreign  court,  establishing  a  demand  against 
lefendant,^or  discharging  him  from  it,  according  to  the  laws  of  that 
untry,  would  certainly  have  a  binding  force  here.  So,  the  laws  of 
reign  countries,  where  such  laws  are  explanatory  of  the  contracts,  and 
ipear  to  have  been  in  the  contemplation  of  the  parties  at  the  time  of 
aking  them,  would  be  taken  notice  of  here.  James  v.  Alleuy  1  D.  191. 
iiFPEN,  Pres. 

147.  Though  a  man  is  not  bound  to  take  notice  of  the  revenue  laws 
'a  foreign  country,  yet  if,  by  the  contract,  it  is  to  be  executed  there,  or 
he  is  carrying  on  business  with  that  country,  and  violates  its  revenue 
ws,  the  courts  of  that  country  will  not  aid  him  to  enforce  such  contract. 
'ambioso  v.  Maffit,  2  W.  C.  C.  R.  98. 

148.  The  laws  and  usages  of  foreign  countries,  where  contracts  are 
lade,  and  to  be  executed,  which  respect  their  validity,  construction,  and 
ncharge,  are  regarded  here  as  rules  of  decision.  Willing  Sf  al.  v.  Con- 
'qmy  1  P.  C.  C.  317.     Courtois  v.  Carpentier,  1  W.  C.  C.  R.  376. 

149.  Bot|  as  to  the  forms  of  proceeding,  the  laws  of  the  country. 
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where  the  suit  is  brought,  must  prevail.     Courtoisv.  Carptntkr^xk^ 
supra. 

G.  Construction  of  particular  agreements^  4rc» 

150.  An  agreement  between  the  shippers  of  goods  and  the  sopercargi^ 
on  a  voyage  from  Philadelphia  to  Batavia^  expressed,  that  ^  the  am^ 
missiony  which  is  to  be  four  per  cent,  on  the  investment,  is  to  be  paid ii 
Batavioy  and  invested  on  account  of  the  supercargo."  The  sapercBigi 
died  in  thirty-six  hours  after  landing  in  Batavia^  and  before  making  i 
investment.  Held^  that  he  was  entitled  to  a  proportionate  compensatioi^ ; 
deducting  from  the  four  per  cent,  what  it  would  cost  the  shippen  H. 
complete  the  business.     Welsh  v.  Dusar^  3  Binn.  329. 

151.  Where  an  agreement  between  the  shippers,  owner  and  8op» 
cargo  of  a  vessel,  provided,  that  <<  the  freight  is  to  be  paid  in  Batamil^ 
and  invested  in  the  said  ship,  on  accoimt  of  the  owner;  the  commiM 
is  also  to  be  paid  in  Batavia^  and  invested  on  account  of  the  supercaigob 
but  after  the  property  of  the  shippers  is  all  on  hoard f^  it  was  Mf 
that  the  last  expressions  applied  equally  to  the  fceight  and  the  commit 
sions,  and  consequently  that  the  supercargo  was  not  entitled  to  aoypn* 
ference  over  the  owner  in  the  investment.    Ibid. 

152.  Instructions  were  given  to  sell  a  vessel  for  a  certain  sam^Jmrf 
all  charges  whatsoever.    Held^  that  this  is  jneant  free  of  all  cbaigtt 
arising  from  the  sale  of  the  vessel^  and  not  from  the  previous  vojfon  j 
such  as  seamen's  wages  and  provisions.    Dusar  v.  Ferity  4  Binn.  3tL 

153.  By  an  agreement  between  •^  and  J7,  executed  on  the  I5th  Ap4 
1800,  it  was  agreed,  that  an  action  brought  to  March  term,  1800,  byi 
against  B^  should  be  discontinued,  and  in  lieu  thereof  an  amicableadim 
should  be  entered  of  the  same  /erm,  and  ^should  sign  an  agreementH 
try  the  action  at  the  next  September  or  December  term,  if  possible.  Ol 
the  2Sth  of  April,  an  agreement  was  made  between  ^  and  C,  wheiebf 
C  covenanted  with  Jl^  that  if  ^  should  recover  any  sum  of  money  ii 
the  amicable  action  against  B,  B  should  pay  the  amount,  and  for  saA 
payment  C  bound  himself,  and  his  heirs,  &c.  to  ^.  In  August,  1801,JI 
became  bankrupt,  and  afterwards  obtained  his  certificate.  A^  in  DtM^ 
ber^  1802,  applied  to  the  court  for  leave  to  discontinue  the  first  actioOi 
and  to  enter  an  amicable  action  as  of  March  term,  1800,  which  wii 
granted  without  the  consent  of  ^,  who,  nevertheless,  pleaded  his  certifi- 
cate. The  plea  was  struck  off  by  order  of  the  court,  and  evidence  of  the 
certificate  refused  to  be  admitted  on  the  trial, ./^  agreeing  not  to  takeexe- 
cution  against  B  on  the  judgment,  which  was  finally  given  against  A 
Heldy  that  C  was  liable  under  his  agreement,  notwithstanding  the  cer- 
tificate of  B;  and,  that  the  proceedings  in  the  suit  between  .^  and ^ 
could  not  be  examined  collaterally  in  the  suit  between  Jl  and  C, white 
the  judgment  against  B  remained  in  force.  Bond  v.  Gardiner ^A  BinD. 
269. 

154.  A  and  B  being  seised  in  fee  of  land,  as  tenants  in  common,two- 
thirds  belonsfing  to  ./^,  and  one-third  to  J5,  entered  into  articles  of  agw** 
ment  with  C  and  Z>,  by  which  they  agreed  to  convey  the  land  toCani 
jD,  for  an  annual  sum,  and  constituted  C  their  attorney  to  convey  d* 
same,  or  any  part  thereof,  on  ground  rent,  reserving  the  said  rents  to  •a 
and  By  and  their  heirs,  as  tenants  in  common;  and  when  such  groood 
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ts  should  equal  in  amount  the  whole  annuity,  A  and  B  were  to  con- 
r  the  residue  to  C  and  />,  but  in  the  nnean  time  C  and  D  were  to  pay: 
annuity;  and  in  case  sufficient  was  not  sold  to  complete  the  annuity 
Sfteen  years,  A  and  B  were  to  have  a  right  to  revoke  the  power  of 
)rney,  and  let  out  ihe  remainder  of  the  land  upon  ground  rent,  until 
amount  of  the  annuity  was  produced,  and  then  to  convey  the  residue 
C  and  D;  but  C  and  D  were,  in  all  events,  to  be  responsible  for  the 
iiual  payments,  until  they  were  secured  out  of  the  land.  Htld^  that 
3  annuity  was  descendible  to  the  heirs  of  A  and  J7,  according  to  their 
pective  interests  in  the  land,  and  did  not,  on  A'*s  death  survive  to  B^ 
r  go  to  A^s  administrator;  though  there  was  a  covenant  by  C  and 
,  with  A  and  J7,  and  their  heirs,  to  pay  the  annuity  to  them  and  their 
irsfor  the  premises;  and  also,  that  nothing  in  the  agreement  contained, 
ould  prejudice  the  right  of  the  said  A  and  By  their  heirs,  executors, 
iministrators,  and  assigns,  to  sue  the  vendees  for  any  breaches  of  cove- 
lot;  for  these  covenants  descend  to  the  heirs,  and  not  to  the  survivor 
r  administrator.  Hamilton  v.  Cadwalader  fy  aL^  3  S.  &  R.  519. 
155.  A  sale  for  approved  endorsed  papery  means  in  law,  a  sale  for 
iper  which  ought  to  be  approved,  and  not  for  paper,  such  as  the  seller 
ay  approve.  Guier  ^  aL  v.  Page^  4  S.  &  R.  1. 
15Q.  An  agreement  was  entered  into,  in  1804,  between  the  plaintiff 
id  the  defendant,  by  which  the  defendant  bound  himself  to  pay  a  cer- 
in  amount  to  the  plainti'Gr,  after  he  (the  defendant)  <<  should  obtain,  or 
)  in  a  legal  capacity  to  obtain,  the  lawful  possession,"  of  certain  lands 
Georgia.  The  state  of  Georgia  having  ceded  these  lands  {inter  alia) 
the  United  States,  the  mortgagee  of  the  defendant  as  the  agent  of  the 
sfeodant,  released  his  right  to  the  land,  and  received  compensation 
lerefor.  Heldy  that  the  defendant  was  estopped  by  these  proceedings 
om  denying  his  legal  capacity  to  obtain  possession  of  the  lands. 
Uttcker  v.  Bondy  3  W.  C.  C.  R.  529. 

157.  Where  a  promise  had  been  made,  by  the  defendant,  to  a  person 
ot  the  agent  of  the  plaintiff,  and  having  no  authority  from  him,  to  pay 
ledebt,  when  he  should  be  able,  and  the  engagement  was  not  ratified 
y  the  plaintiff,  in  any  manner,  but  he  proceeded  immediately  on  the 
riginal  obligation,  it  was  held  that  he  could  not,  afterwards,  resort  to 
tie  promise  to  pay  when  able.     Craig  v.  Browny  3  W.  C.  C.  R.  503. 

158.  An  agreement  was  entered  into  between  several  persons,  on  the 
I3ih  of  April,  1820,  for  the  purchase  of  a  number  of  lottery  tickets,  froto 
I  lottery  broker,  to  be  paid  for  in  the  following  manner:  "  One  dollar  to 
be  paid  by  each  member,  at  the  time  of  subscribing,  and  one  dollar  on 
etch  and  every  ticket,  weekly,  till  paid  for,  at  twelve  dollars  each  ticket. 
The  small  prizes  to  be  held  by  J.  S.  (the  lottery  broker)  until  the  tickets 
^repaid  for  either  in  cash  or  prizes.  Any  one  subscriber  neglecting  to 
pay  his  weekly  dues,ybr  three  successive  weeksy  will  forfeit,  to  the  club, 
his  title  to  the  tickets,  and  his  instalments  before  paid."  Held^  that  if 
anyone  weekly  payment  was  made  in  the  course  of  three  weeks,  there 
was  no  forfeiture, although  the  amount  of  three  weeks  weekly  payments 
Bright  be  in  arrear.  (Gibson,  J.  dissenting.)  And  2d,  that  if  a  forfeiture 
Iwui  accrued,  the  subsequent  receipt  of  a  weekly  payment,  by  the  broker, 

did  not  operate  as  a  release  of  it.     Stafford  v.  Walker y  12  S.  &  R.  190. 

159.  A  contract  to  complete  a  work  by  a  particular  time,  e.  g,  the 
VOL.  L— 19 
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month  of  November,  means  that  it  shall  be  done  before  that  time.  . 
kin  V.  Woodworthy  3  P.  R.  48. 

160.  In  covenant  npon  articles  of  agreement,  by  which  the  pU 
contracted  to  biiild  the  brickwork  of  a  warehouse  for  the  defen 
and  failed  to  perform  a  part  of  the  contract,  in  consequence  of  whic 
building  was  not  so  strong  as  stipulated,  although  it  was  not  unf 
use,  and  was  actually  used  after  it  was  erected,  for  its  intended  pur 
it  was  Ae/// that  the  defect  did  not  reach  the  entire  consideration  € 
contract,  and  that  the  plaintiff  was  entitled  to  recover  the  amount  ( 
demand,  deducting  a  sum  sufficient  to  compensate  his  defective  e 
tion  of  the  contract.     Ligget  v.  Smithy  3  W.  331. 

161.  A  covenant  in  a  deed  >of  partition  between  *A  and  J?,  that 
shall  at  their  equal  and  joint  expense,  cause  the  canal  or  race  th 
their  respective  lots  from  the  dam,  &c.,  to  be  widened  and  iroprov 
the  manner  therein  specified,  and  the  race  and  head-gates  at  all 
for  ever  to  be  kept  in  order  at  their  equal  and  joint  expense,  doe 
render  them  jointly  liable  for  work  done  to  the  canal,  &c.,  by  order 
alone;  and  it  is  error  in  the  court  to  charge  the  jury  that  the  covi 
in  the  deed  of  partition,  and  the  fact  of  the  work  having  been 
were  some  evidence  of  a  joint  agreement  on  the  part  of  *A  and  B 
the  plaintiff,  to  do  the  work.     M'Cready  v.  Freedly^  3  R.  251. 

162.  Nor  are  the  declarations  or^dmissions  of  t/^,  without  any  a 
rity  being  shown  from  B  to  make  a  contract  binding  them  both  jo 
any  evidence  whatever  of  a  joint  contract.     Ibid. 

163.  Nor  are  the  circumstances  of  B  having  been  frequently  a 
place  when  the  work  was  done,  and  having  his  agents  there  wli 
was  going  on,  and  saying  nothing  to  the  plaintiff  to  induce  him  ti 
lieve  that  he  was  to  look  to  «^  alone  for  payment,  any  evidence  o 
liability.     Ibid, 

164.  A  testator  having  an  illegitimate  son  W.  devised  one-thi 
his  real  estate  to  his  brother  J.  his  heirs  and  assigns.  W.  brought  < 
ment  against  the  tenant  of  J.,  alleging  that  the  devise  to  J.  was  in 
for  him,  (W.)  While  the  cause  was  depending  before  arbitrate 
executed  an  instrument  by  which,  after  reciting  that  the  trust  ws 
such  of  the  male  heirs  of  the  testator  as  he  the  devisee  should  < 
most  worthy,  he  conveyed  the  land  to  A.,  son  of  his  brother  B., 
his  male  heirs  and  assigns  for  ever" — "subject  nevertheless  lo  a  ful 
absolute  power,  hereby  reserved  and  granted  to  B.,  to  have  ande 
during  his  natural  life,  the  whole  of  the  premises,  and  also  will 
power  and  authority,  if  he  should  deem  it  proper  and  necessary,  ti 
and  dispose  of,  or  otherwise  use  the  same  for  the  education  and  advs 
ment  in  life,  of  his  male  children  only,  and  particularly  of  his  saids 
After  the  conveyance  J.  was  admitted  as  a  witness  before  the  arbitre 
and  testified  to  facts  rebutting  the  alleged  trust  in  favour  of  W.  I 
this  a  compromise  took  place  in  pursuance  of  which  B.  conveyed  l< 
in  fee,  a  certain  tract  of  land,  and  W.  released  all  claim  to  the  realc 
of  the  testator,  and  discontinued  the  ejecttoent.  Seven  years  afterw 
he  brought  another  ejectment  against  B.  for  the  one-third  devised  l 
and  gave  evidence  to  establish  the  trust  for  himself;  heldj  that  if 
release  was  procured  by  the  fraud  and  false  testimony  of  J.,  and  B. 
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fj  to  ity  or  even  knew  of  the  existence  of  the  fraud,  the  release  was 
binding  upon  W.  Hoge  v.  Hoge,  1  W.  163. 
.65.  A  tradesman  who  removes  from  one  part  of  the  country  to  an- 
er^and  there  does  work  without  anjragreement  as  to  price,  is  entitled 
he  usual  price  of  the  place  where  the  work  is  done,  and  not  to  the 
»  of  the  neighbourhood  from  which  he  removed.  Gracy  v.  Bailee, 
R.  &  R.  126.    Huston,  J. 

166.  A  promissory  note  was  given  by  «^  to  .9  and  C  for  jS300  for 
vices  to  be  performed:  afterwards  J3  made  an  arrangement  with  •^ 
1  Dy  by  which  he  (B)  was  to  receive  £400  for  the  same  services,  and 
agreed  to  keep  •S  clear  of  liability  on  account  of  the  note  given  to  B 
1  C.  The  services  were  performed  by  B  and  C,  and  B  received  the 
n  of  ^00  in  pursuance  of  his  agreement  with  •/!  and  D.  Heldj  tliat 
s  engagement  to  keep  •A  clear  of  liability  was  substantially  a  promise 
atisfy  C,  and  that  as  regarded  C,  the  payment  to  B  was  to  be  con* 
leied  as  made  on  the  original  note,  in  part  to  the  use  of  C.  Kelly  v. 
vojw,  3  P.  R.  387. 

167.  The  loan  of  credit  by  one.  man  to  another  is  a  fair  subject  of 
mpensation;  and  the  jury  may  make  a  reasonable  allowance  for  such 
ID.     Gray  y.  Brackenrjdgey  2  P.  R.  75. 

168.  M  as  the  administrator  of  E,  had  a  judgment  and  execution 
ainst  B,  which,  in  consideration  of  forbearance,  S  agreed  to  pay:  S 
QDot  avail  himself  of  the  defence,  that  the  judgment  which  he  agreed 
pay  was  given  to  JSsls  an  indemnity  for  endorsements  which  he  made 
r  JB,  and  that  he  S^  had  since  the  death  of  E,  paid  the  notes  which  he 
d  endorsed.     Silves  v.  Ely^  3  VV.  &  S.  420.   , 

169.  The  plaintiffs,  in  a  letter  to  the  defendants  who  were  manufac- 
rers  of  iron,  said,  <'  We  will  take  100  tons  of  Washington  pig  metal, 
e  same  quality  as  that  received  last  year  from  you,  at  ^30  per  ton, 
livered  at  W.  as  early  in  the  spring  as  the  navigation  of  the  river  will 
Iniit  of,  and  the  further  quantity  of  100  tons  at  any  time  between  the 
t  of  July  and  the  1st  of  October,*'  &c.  The  defendants  replied,  "  We 
ill  have  no  metal  to  deliver  after  the  spring  freshet,  or  in  case  of  no 
»het  in  the  river,  in  the  canal  immediately  after.  Therefore  it  will 
s  necessary  for  you  to  say  what  quantity  you  will  take  on  spring  deli- 
sry,  as  it  will  be  out  of  our  power  to  accommodate  you  at  the  time 

)eci6ed  in  your  last  note.    Our  terms  are  230  per  ton,  £(c An 

Qinediate  answer  is  requested  as  we  are  receiving  orders  daily,  and  are 
nable  to  decide  as  to  the  quantity  we  may  have  to  sell."  The  plain- 
ffs,  in  answer,  said,  <'  We  will  take  three  ark  loads  if  delivered  in  that 
ray,  which  we  would  greatly  prefer,  or  150  tons  if  delivered  by  the 
ioal.  The  terms  proposed  we  will  comply  with;"  Heldj  that  these 
Hters  did  not  constitute  a  contract  on  the  part  of  the  defendants  to  fur- 
lish  the  iron  asked  for  in  the  plaintiffs' last  letter;  the  defendants  not 
wiving  replied  to  the  plaintiffs'  last  letter.  Slaymaker  v.  Irviuj  4  Wh. 
169. 

170.  An  agreement  was  made  by  the  defendant  with  T.  &  M.,  be- 
{inoing  as  follows:  '^  I  have  this  day  contracted  with  and  sold  to  T.  & 
M.  all  the  starch  which  1  may  manufacture  this  year,  or  have  manufac- 
^led  by  my  agency,"  &c.;  binding  himself  that  the  quantity  to  be 
^ufactured  by  him  during  the  year  should  not  exceed  1000  barrels, 
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**  the  fine  at  five  cents,  and  the  superfine  at  seven  cents  per  pound,  pay 
able  in  cash  on  delivery,''  &c.  The  agreement  further  provided,  tittt if 
wheat  should  advance  so  as  to  exceed  81  20  per  bushel,  a  proportion- 
ble  advance  should  be  made  in  the  pound  of  starch;  and  that  if  wheH 
should  decline,  a  corresponding  deduction  shotild  be  made,  &c.  Tin 
defendant  delivered  a  part  of  the  starch,  but  refused  to  deliver  raon^ 
and  sold  and  delivered  other  starch  of  his  nianufacture  to  other  penonc 
Heldf  1.  That  an  action  for  the  recovery  of  damages  for  the  breachof 
this  contract  might  be  maintained  in  the  names  of  B.  &  B.,for  vhos 
T.  &  M.  were  the  agents,  and  upon  whose  account  the  contract  vn 
made.  2.  That  B.  &  B.  had  a  right  to  bring  the  action  before  theflp 
piration  of  the  year  mentioned  in  the  contract.  3.  That  the  judge  belof 
was  right  in  charging  the  jury,  that  in  the  absence  of  evidence  on  thi 
part  of  the  defendant,  they  might  assume  that  one  thousand  barrels  wen 
manufactured  by  the  defendant;  the  action  having  been  commenool 
about  a  month  before  the  expiration  of  the  year;  and  that  as  respected 
the  price  of  wheat,  the  defendant  having  omitted  to  produce  evidence^ 
they  might  presume  most  strongly  against  him  within  the  limits  of  tht 
contract  and  of  the  testimony.     Hubbert  v.  Borden^  6  Wh.  79. 

171.  The  plaintiffs,  an  incorporated  company,  authorised  to  use  the 
water  of  the  river  Schuylkill  for  navigation,  and  to  grant  out  the  water 
power  for  manufacturing  purposes,  conveyed  to  the  defendant  a  certaift 
lot  of  ground,  &c.  "  together  with  the  privilege  of  drawing  from  tta 
canal,  through  the  forebay  or  tunnel,  from  time  to  time  and  at  all  tims 
hereafter,  so  much  water  as  can  pass  through  two  metallic  apertures,  one 
of  50  square  inches  and  the  other  of  250  square  inches,  respectively, 
under  a  head  of  three  feet,  to  be  measured  from  the  middle  of  each©f 
the  said  apertures  respectively  to  the  face  of  the  water  of  the  said  canal, 
&c.:  To  have  and  hold  the  said  described  lot,  &c.  and  the  rightof 
drawing  from  the  said  canal  the  quantity  of  300  square  inches  of  water 
in  manner  aforesaid,  imder  a  three  feet  head:"  Yielding  and  paying  a 
certain  annual  rent  per  inch  of  water.  The  defendant  applied  to  the 
aperture  a  certain  conical  tube,  called  an  ajutage,  by  which  the  flow  of 
water  was  enlarged.  It  appeared  that  this  invention  was  known  to 
persons  conversant  with  hydraulics,  and  to  some  of  the  officers  of  the 
Navigation  Company  before  the  making  of  the  contract.  Held  that  the 
true  construction  of  the  contract  was,  that  the  water  was  to  be  delivered 
in  the  ordinary  way,  and  that  the  defendant  had  no  right  to  increase  the 
flow  by  means  of  an  ajutage.  Schuylkill  Navigation  Co.  v.  Moortj 
2  Wh.  477. 

172.  In  the  month  of  January,  1836,  the  Commercial  Bank  of  Cin- 
cinnati sent  by  j^,  their  agent,  a  large  sum  of  money,  in  bank  notes, to 
Philadelphia.  On  the  arrival  of  Ji  in  Philadelphia,  he  called  upon  A 
and  asked  him  to  take  charge  of  it.  B  declined  this,  but  told  him  that 
he  might  have  the  use  of  his  fire  proof  for  the  purpose,  ^d  accordinglf 
went  to  the  fire  proof  and  deposited  certain  packages,  and  at  the  request 
of  B  locked  the  door  of  the  fire  proof  and  took  away  the  key  with  him. 
Afterwards  he  returned  to  JB's  office;  and  in  the  course  of  the  same  day 
a  package  containing  SlOO,000  in  post  notes  of  the  Bank  of  the  U.  S^ 
which  had  been  brought  on  by  him,  was  missing.  Search  was  made 
in  the  fire  proof  without  success.    The  Commercial  Bank  of  CiDcinnaii} 
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hearing  of  the  fact,  offered  by  public  advertisement  a  reward  of 
O/XM)  for  the  recovery  of  the  package.  The  advertisement  stated  that 
9  package  ^  was  lost"  at  Wheeling,  or  between  that  place  and  Phila- 

Shia,  or  possibly  on  the  arrival  of  the  bearer  of  it  in  Philadelphia; 
that  the  reward  would  be  paid  on  the  delivery  of  the  package  to 
at  Philadelphia,  or  to  other  persons  at  other  places  named ;  and  added 
at  if  inconvenient  to  the  finder  to  deliver  the  money,  he  tnight  deduct 
e  reward  and  remit  the  balance  by  mail  to  the  bank.  In  the  month  of 
Qgust "following,  C,  who  was  the  principal  person  in  the  office  of  B, 
scovered  the  missing  package  on  the  floor  of  the  fire  proof,  and  deli- 
(red  it  to  the  cashier  of  the  Girard  Bank  in  Philadelphia,  where  it  was 
^posited  to  the  credit  of  the  Commercial  Bank  of  Cincinnati.  Held, 
tat  the  package  was  not  lost  or  recovered  in  the  sense  of  the  advertise- 
leQt;  and  at  all  events,  that  as  it  had  not  been  delivered  to  either  of  the 
eraoDS  named  in  the  advertisement,  C  was  not  entitled  to  the  reward. 
Jcmmercial  Bank  of  Cincinnati  v.  Pleasants,  6  Wh.  375. 

173.  By  an  agreement  in  writins:  between  the  plaintiff  and  defendant, 
t  was  witnessed  that  the  plaintiff  agreed  to  give  the  defendant  three 
orKS,  and  gear  belonging  to  them,  for  the  sum  of  0200;  and  in  consi- 
eration  thereof,  the  defendant  agreed  to  work  out  the  amount,  by  cart- 
ig certain  articles  at  seventy  cents  per  thousand,  until  the  horses,  &c. 
^ere  paid  for:  and  it  was  farther  agreed  that  the  plaintiff  was  to  pay 
le  defendant,  one  half  the  amount  which  he  (the  defendant,)  earned  for 
irting  during  the  season,  until  the  horses,  &c.  were  paid  for.  The 
;reement  then  proceeded:  ''and  it  is  fully  understood  that  the  said 
orses,  gear,  &c.  is  the  property  of  (the  plaintiff,)  until  worked  out  or 
add;  this  agreement  to  the  contrary  notwithstanding.  The  said  (de- 
indant)  further  agrees  to  attend  to  the  carting,  and  furnishing  carts,  as 
kaoy  as  are  necessary,  for  delivering  brick  to  buildings,  and  wood  to  the 
iln,  at  the  price  stipulated  above,  to  the  brick-yard;  and  at  the  end  of 
le  season,  which  is  the  first  of  January,  1836,  which  ever  party  is  in 
ebt  on  settlement,  the  same  is  to  be  paid  in  cash;  and  in  case  the  said 
lefendant)  refuses  to  cart  at  any  time  when  called  on,  the  said  horses, 
icare  to  be  returned,  and  this  agreement  is  to  be  null  and  void,  and 
^le  said  (defendant)  forfeits  the  balance  of  cash  remaining  with  (the 
plaintiff,)  as  collateral  security?'  In  replevih  for  the  horses  and  gear, 
he  court  below  charged  the  jury  that  the  plaintiff  derived  title  to  the 
lorses  under  the  above  agreement,  and  that  if  they  found  that  there  had 
)een  a  demand  by  the  plaintiff  upon  the  defendant  to  cart,  and  a  refusal 
t>y  him,  then  the  verdict  should  be  for  the  plaintiff  without  any  regard 
to  the  state  of  the  accounts  between  the  parties;  that  in  any  view  of  the 
case,  it  would  be  wholly  unnecessary  for  them  to  examine  into  these 
accounts,  and  that  it  was  immaterial  in  this  action  what  way  the  balance 
wa«:  Held,  that  this  direction  was  erroneous.  Huhn  v.  Long,  2  Wh. 
200. 

174.  Evidence  of  a  demand  made  by  the  plaintiff  upon  a  person  in 
the  employment  of  the  defendant,  as  a  carter,  he  being  at  the  house  of 
the  defendant  at  the  time,  held,  not  to  be  admissible  as  evidence  of  a 
deoMLud  upon  the  defendant;  there  being  no  proof  that  the  demand  was 
^^tnmunicated  to  the  defendant.    Ibid. 

175.  The  word  "  or*'  has  sometimes  been  construed  to  mean  "  and** 
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when  such  construction  has  been  clearly  necessary  to  give  ef 
clause  in  a  will,  or  some  legislative  provision;  but  never  to  c 
contract  at  pleasure.    Douglass  v.  Eyre^  1  G.  147. 

176.  Shipping  articles  for  a  voyage  ''from  Philadelphia  to  G 
othejr  ports  in  Europe,  or  South  America  and  back  to  Philad 
authorise  a  voyage  directly  from  Gibraltar  to  South  America, 
proceeding  to  any  intermediate  European  port;  but  not  a  retu 
wards  from  a  South  American  to  an  European  port.    Ibid. 

\11.  In  October  1837,  •A  let  to  B^  a  certain  tract  of  land  for  a 
years,  at  a  certain  rent,  expressly  excepting  a  certain  field  of  gr 
January  1838,  C  agreed  by  written  articles  to  purchase  from  < 
plantation  that  he  is  in  possession  of  at  the  present  time,"  and « 
to  give  up  to  C,  against  the  1st  of  April  following,  ^'the  premi 
now  stands,  with  all  the  improvements  of  whatever  kind  it  is 
session  of,  either  houses  or  lands  of  whatever  kind,"  &c  Held^ 
included  the  grain  growing  in  the  12  acre  field,  and  that  C  was 
to  the  grain  as  against  a  subsequent  purchaser  of  it  from  ^^  wit 
ledge  of  the  articles  of  agreement.  Burnside  v.  fFeigAiman, 
S.  268. 

178.  A  contract  to  build  a  canal  boat,  and  '<  have  the  boat  r 
the  spring  trade,  on  the  1st  of  March  ensuing,  and  in  failure  th 
pay  10  dollars  damages  for  every  day  after  that  time,  until  th 
ready/'  is  an  agreement  that  the  boat  shall  be  ready  on  the  1st  o 
for  the  spring  trade;  and  although,  in  fact,  the  canal  be  not  ope 
time.  Yet  if  the  boat  is  not  ready  the  damages  are  recoverable. 
V.  White,  5  W.  460. 

179.  The  plaintiffs  proposed  to  the  defendant  to  act  as  their 
Canton,  for  a  term  of  years,  engaging  to  make  consignmem 
amount  that  would  insure  his  commissions  to  amount  to  $25, 
annum,  at  least,  and  subsequently  they  bound  themselves  to  tJ 
ment  of  it,  by  the  payment  of  the  above  sum  annually,  thou 
unforeseen  events  they  should  not  ship  the,  amount  that  would 
that  sum.  One  of  the  stipulations  also  was,  that  the  defendar 
missions  should  be  invested  in  return  cargoes  as  his  separate  pn 
Canton.  The  defendant  agreed  to  the  proposal  for  a  term  of  t\i 
In  the  first  year  the  commissions  did  no»  equal  S25,000,  the  n( 
they  considerably  exceeded  it,so  that  together  they  exceeded  the 
Heidy  that  the  commissions  were  to  be  charged  separately  for  ea 
and  that  the  defendant  was  entitled  to  have  his  commissions 
year  made  up  to  £25,000,  and  to  retain  in  addition  all  he  rece 
second  year.    Jones  v.  Dunn,  3  W.  &  S.  109. 
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1.  Under  the  acts  of  1790,  and  1802,  to  entitle  the  author  of 
to  a  copyright,  it  was  necessary  not  only  to  deposit  a  printed  cop 
title  of  such  book  in  the  clerk's  office,  but  also  to  publish  a  cop] 
record  of  the  title  within  the  period,andfor  the  length  of  time  pn 
by  the  third  section  of  the  act  of  1790,  and  to  deposit  a  cop] 
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:  in  the  office  of  the  secretary  of  state,  within  six  months  after  the 
ication.     Eufer  v.  Coxe^  4  W.  C.  C.  R.  487. 

If  the  author  of  a  book  has  not  a  copyright  secured  according  to 
»  a  court  of  equity  will  not  grant  him  an  injunction  to  prevent  the 
kication  or  sale  by  another.     Ewer  v.  CoxCy  4  W.  C.  C.  R.  487. 
.  To  entitle  a  person  to  a  copyright  of  a  print  under  the  act  of 
igress  of  iS02,  he  must  either  have  invented  and  designed,  and  ai^^o 
cuted  the  engraving,  or  from  his  own  works  and  inventions,  caused 

print'  to  be  engraved  by  others.    Binns  v.  Woodruff ,  4  W.  C.  C. 
48. 

L  Therefore  a  work  called  '<  an  historical  print"  of  the  Declaration  of 
lepeodence,  of  which  neither  the  design  nor  general  arrangement,  nor 
(Several  parts  or  ornaments  were  the  invention  of  the  plaintiff,  was 
U  not  to  entitle  him  to  a  copyright.     Ibid, 


CORONER. 

1.  Unless  a  recognisance  has  been  given  by  a  coroner,  his  commission 
1  all  acts  done  by  him  under  colour  of  office,  are  void,  and  there  can 
recovery  on  his  official  bond.  Young  fy  al,  v.  Commonwealth,  6 
on.  88. 

I.  Where  the  official  bond  of  a  coroner  is  executed,  and  he  has  acted 
bis  official  capacity,  it  may  fairly  be  presumed  that  the  sureties  have 
m  approved  by  the  judges  of  the  Common  Pleas  and  the  governor. 

I.  Proof  of  a  coroner  having  executed  and  returned  a  writ  directed 
bim,  is  evidence  that  a  commission  issued  to  him.     Ibid. 


CONTRIBUTION. 

I.  Where  a  suit  is  broughron  a  bond,  accompanying  a  mortgage,  the 
irt  will  not  interfere  to  prevent  the  plaintiff  from  levying  on  what  land 
pleases,  but  when  the  money  is  brought  into  court,  they  will  decide 
ko  shall  make  contribution.  Morrises  ExWs  v.  AVConaughey^s 
t'rty  I  Y.  9. 

I.  A  mortgages  land,  and  dies  after  having  devised  all  his  estate  to  B, 
devises  the  mortgaged  premises  to  C,  for  life,  with  power  to  dispose 
treof  by  will,  and  gives  the  rest  of  her  estate  to  her  executors,  who 
I  part  of  it  for  the  payment  of  debts;  judgment  having  been  obtained 
the  bond  accompanying  the  mortgage,  the  sheriff  levies  on  all  the  land 
disposed  of;  adjudged  that  all  the  lands  levied  on  shall  contribute, 
sording  to  the  value  of  the  several  tracts.  S.  C.  2  D.  189.  1  Y.  189. 
3.  Where  the  directors  of  a  turnpike  company  became  the  drawers 
1  endorsers  of  a  note  on  which  money  was  borrowed  for  the  use  of 
\  company,  and  applied  to  the  payment  of  its  debts,  it  was  held  that, 
the  absence  of  any  special  agreement^  they  ^^r&i^  liable  to  conUvbu* 
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tion,  where  one  paid  the  whole,  whether  such  payment  was  vc 
or  compulsory.     Slaymaker  v,  Gundackery  10  S.  &  R.  75. 

4.  Where  a  person,  owning  several  tracts  of  land,  bound  by 
ment  against  him,  sold  pne  tract  to  j2,  the  remaining  tract  bein 
than  sufficient  to  satisfy  the  judgment,  and  afterwards  sold  anotl 
to  By  who  had  notice  of  the  circumstances,  and  whose  tract  w; 
in  execution,  and  the  judgment  satisfied  by  the  sale  of  if,  it  w 
that  j9 could  not  maintain  assumpsit  against  •S  for  contribution. 
V.  Stanley y  ID  S.  &  R.  450. 

5.  //  seems  that  if  any  action  can  be  maintained  to  enforce  c 
tion,  it  must  be  by  a  special  proceeding  in  remy  with  a  judgi 
ierriSy  as  in  the  case  of  a  legacy  charged  upon  land.     Ibid. 

6.  Where  there  is  a  judgment  binding  several  tracts,  and  tl 
several  purchasers  subsequent  to  the  judgment,  and  the  land  o 
sold  to  pay  the  whole,  it  seemSy  that  his  remedy,  (if  any,)  mus 
proceeding  in  rem,  and  by  judgment  de  terrisy  as  in  the  case  of; 
charged  on  land.     Nailer  v.  Stanley y  10  S.  &  R.  453-4. 

7.  If  an  obligee  deliver  the  bond  to  one  of  the  co-obligors,  o 
mise  of  payment,  actual  or  conditional,  such  co-obligor  may  o 
payment,  in  pursuance  of  the  promise,  though  before  the  maturii 
debt,  maintain  an  action  for  contribution  against  his  co-obligor,  \ 
bond  is  due.     Craig  v.  Craig y  5  R.  91*. 

8.  If  a  devisee,  or  one  of  the  heirs  of  a  decedent,  lose  his  lane 
execution,  he  is  entitled  to  a  contribution  from  the  owriers  of  the 
ing  part  of  such  decedent's  lands.     Guier  v.  Kelly y  2  Binn.  298 

9.  An  executor,  who  was  also  husband  to  a  devisee,  of  one  1 
house,  which  was  sold  under  an  execution  on  a  judgment  agt 
testator,  and  who  received  the  surplus  moneys  beyond  what  sati 
execution,  was  held  to  be  chargeable  in  the  capacity  of  executor,? 
he  claimed  to  have  received  it  on  behalf  of  the  devisee.     Id,  29 

10.  Where  one  died  intestate  indebted  to  several  persons,  and 
several  children,  and  after  a  sale  of  certain  parts  of  his  real  € 
order  of  the  Orphans'  Court,  for  the  payment  of  debts,  the  re 
was  divided  an)ong  the  children,  and  the  eldest  son  sold  his  share 
Jide  purchasers,  it  wixs/teld  that  ihe  purchasers  were  bound  to  cc 
HI  aid  of  the  other  heirs  whose  lands  remained  unsold,  to  the  ) 
of  the  remaining  debts  of  the  intestate.  Graff  v.  Smithes  Jit 
D.  481. 

11.  If  the  devisees  of  land  as  tenants  in  common,  make  pari 
agreement,  and  the  portion  of  one  of  them  be  sold  by  order  of 
phans*  Court,  for  the  payment  of  the  debts  of  the  testator,  that  c 
power  by  virtue  of  the  act  of  April  1st,  1811,  to  decree  contribi 
the  devisee.     Case  ofRhoads^s  Estatey  3  R.  420. 

12.  The  mere  possession  of  a  bond  by  one  of  several  joint  obi 
no  evidence  tliat  he  has  paid  the  whole  debt.  Craig  v.  Cra 
472. 

13.  Therefore  in  an  action  by  one  co-obligor,  who  alleged  thai 
paid  the  whole  debt,  against  the  other  for  contribution,  where  il 
liability  of  the  plaintiff  and  defendant  was  admitted,  it  was  htl 
error  to  permit  the  bond  to  be  given  in  evidence  by  the  plaintiff  t 
that  he  had  paid  the  whole  debt.     Ibid, 
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4.  A  right  of  contribution  by  one  co-tenant  of  land,  against  another, 
personal  charge  against  the  co-tenant,  and  not  a  lien  on  the  land 
insi  a  stranger.    Huston  v.  Springer^  2  R.  97. 


CORPORATIONS;  AND  HEREIN  OF  SOCIETIES  |N  GENERA 


)f  diarten  of  incorporation. 

)f  the  rights,  powen,  and  liabilities  of 

corporations  in  generaL 
Of  denns  and  bequests  to  and  for  eorpo- 

lations  and  -societies;  and  herein  of  giAs 

lor  charitable  and  religious  uses. 
Of  the  liability  of  subscribers  to  the  stock 

of  a  company;  and  of  the  rights,  dec,  of 

corporatoTB. 

Actions,  &c,   by  corporations    against 

■trengers. 
Bcowdy  against  a  corporation  generally. 


G.  Dissolution  of  a  corporation. 

H.  Of  religious  societies,  &c. 

I.    Of  banking   companies  and    individual 

bankers. 
J.  Of  turnpike  companies. 
K.  Of  the  right  to  compensation  for  the  use 

of  private  property  for  a  road  or  canal; 

and  of  the  remedy  for  the  recovery  of 

damages. 
L.  Construction  of  certain  acts  of  assembly 

relating  to  the  Union  Canal  Co.;  and 

other  corporations. 


.  A.  Of  charters  of  incorporation, 

1.  A  minority  of  the  persons  in  whom  a  trust  of  a  schoolhouse,  &c.y 
iiwested  by  deed,  cannot,  by^ssocia ting  and  procuring  a  charter  under 
I  act  of  April,  1791,  acquire  the  right  to  the  management  of,  the  pro- 
rty  in  opposition  to  the  will  of  the  majority  of  those  interested.  Com. 
Jarrety  7  S.  &  R.  460. 

2.  Before  a  charter  can  be  considered  as  accepted  by  or  binding  on  a 
igious  society,  it  must  appear  that  they  were  notified  of  it,  and  that 
By  duly  met  together  to  consult  and  deliberate  upon  it,  and  that  they 
cepted  it  in  their  associated  capacity.  Shortz  v.  Unangst,  3  W.  & 
45. 

3.  Carrying  such  a  charter  round  among  the  members  and  privately 
ocaring  their  signatures  without  any  meeting  or  notice,  do  not  consti- 
te  the  assent  of  the  society,  nor  bind  any  not  parties  to  it.     Ibid, 

4.  An  application  to  the  Supreme  Court,  for  iis  sanction  of  proposed 
nendments  or  alterations  in  the  charter  of  a  corporation,  under  the  2d 
ciiou  of  the  act  of  April,  1791,  must  be  made  by  the  corporation,  in  its 
)rporate  character,  and  not  by  the  individual  members  of  the  society. 
I  Mary' 8  Church,  6  S.  &  R.  498. 

5.  A  mandamus  will  not  be  awarded  on  the  petition  of  a  majority  of 
M  members  of  an  incorporated  society,  to  compel  the  trustees  to  affix 
iKir  common  seal  to  alterations  and  amendments  of  the  charter,  con- 
rary  to  their  own  judgment.  Com,  v.  Trustees  of  St,  Mary^s  Churchy 
I S.  &  R.  508. 

6.  Where  the  trustees  of  a  corporation  consisted  of  three  clerical  and 
Jightlay  members,  and  one  of  the  clerical  members  was  excluded  from 
TO  board  by  a  resolution  of  the  lay  members,  without  authority,  resolu- 
tions for  altering  the  fundamental  articles  of  the  charter,  in  the  absence 
trf  mch  clerical  member,  were  held  to  be  illegal.  Case  of  St.  Mary's 
Ckmhj  7  S.  &  R.  517. 

7.  Amendments  proposed  to  the  charter  of  a  corporation,  are  not  to 
^  considered  as  the  act  of  the  corporation,  merely  because  they  are 
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offered  under  the  corporate  seal;  the  court  may  inquire  by  what  aotl 
rity  the  seal  is  affixed.     Ibid. 

8.  In  corporations,  whexe  there  are  different  classes,  the  majoritf 
each  class  must  consent#efore  the  charter  can  be  altered;  if  there  bei 
provision  in  the  charter  respecting  aherations.     Jbid, 

9.  The  Supreme  Court  will  not  certify  under  the  act  of  1791,  **to  eoi 
fer  on  certain  associations  the  powers  and  immunities  of  corporation^ 
where  the  constitution  of  the  association  confers  powers  not  specified! 
that  act.     Medical  Cqllege  Case,  3  Wh.  445. 

1(X  Therefore,  where  the  constitution  of  a  '*  medical  college,"  subni 
ted  to  the  court,  contained  a  clause  authorising  the  college  to  coofi 
degrees  in  medicine  upon  students  and  others,  the  court  declined  certiQ 
ing  in  favour  of  the  application.    Ibid. 

B.  Of  the  rights,  powers,  and  liabilities  of  corporations  in  generti. 

11.  A  corporation  has  from  ;|ts  nature  a  right  to  purchase  lands, thoi^ 
the  charter  contains  no  license  for  the  purpose;  and  the  statutes  of  moH 
main  have  not  altered  the  law  in  this  respect,  except  in  case  of  stqKf 
siitious  vse3.     Leazure  v.  Hillegas,  7  S.  &  R.  320. 

12.  But  since  the  statutes  of  mortmain,  a  corporation  cannot  rttm 
lands  without  a  license;  and  (in  Pennsylvania)  the  right  vests  in  tb 
commonwealth.     Ibid.  >  i 

13.  UtSder  the  statutes  of  mortmain  in  force  in  Pennsylvaniaym 
veyances  to  superstitious  nses  are  absolutely  void;  and  conveyances! 
corporations  not  superstitious  are  so  far  void  that  those  corporation 
can  hold  only  until  the  commonwealth  appropriates  the  landtoitseU 
Ibid. 

14.  And,  until  some  act  done  by  the  commonwealth,  according  toil 
own  laws  to  vest  the  estate  in  itself,  it  remains  in  the  corporation,  win 
may  convey  to  a  purchaser,  though  he  will  still  take  it  subject  to  lb 
right  of  the  commonwealth  to  defeat  the  estate.     Ibid. 

15.  The  charter  of  the  Bank  of  North  America  gave  power  toth 
bank  to  have,  hold,  purchase  and  retain  lands,  &c.,  and  also  to  sell  tin 
same:  "Provided  that  such  lands,  which  the  said  corporation  arehereb] 
enabled  to  purchase  and  hold^  shnll  only  extend  to  lots,  &c.,  necesw] 
for  the  busfness  of  the  bank.''  Held,  that  the  bank  might  purchan 
lands  in  a  distant  comity,  though  they  could  retain  only  an  estate  de 
feasible  by  commonwealth.     Ibid. 

16.  After  the  issuing  of  letters  patent  by  the  governor,  in  pursuance 
of  an  act  of  assembly  passed  for  the  purpose  of  creating  a  corporalioDi 
a  conveyance  of  real  estate  to  the  corporation  is  good  and  effectual, 
although  the  company  may  not  have  been  so  far  organised  as  to  haw 
elected  their  officers,  &c.     Rathbone  v.  Tioga  Nav.  Co.,  2  W.  &  S.  74. 

17.  Although  a  corporation  may  be  included  in  the  term  "person'Mn 
an  act  of  assembly,  yet  the  term  will  generally  be  confined  to  natural 
persons,  unless  from  the  context  or  other  parts  of  the  act  it  appear  that 
artificial  persons,  such  as  Corporations,  were  intended  to  be  embraced. 
School  Directors  v.  Carlisle  Bank,  8  W.  291.     Kennedy,  J. 

18.  A  corporation  may  without  seal  enter  into  a  contract  express^ 
even  implied.     Chesnut  Hill  Turnpike  Co.  v.  Butler,  4  S.  &  R*  1^* 

19.  A  corporation  authorised  by  its  charter  to  purchase  real  estalCy 
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aod  the  same  to  sell  and  dispose  of  at  pleasure/'  has  power  to  mort- 
age its  real  estate  for  the  payment  of  a  debt.  Gordvn  v.  Preston^  1 
?.  385. 

20.  A  mortgage  of  real  estate  executed  by  the  directors  of  a  corpora- 
ion,  not  on  a  charter  day,  or  a  day  appointed  by  a  by-law,  but  at  a  spe-« 
sal  meeting  convened,  without  notice  written  or  verbal,  to  the  directors 
vho  did  not  attend,  would  not  bind  the  corporation.     Ibid. 

21.  But  the  corporation  will  be  deemed  to  have  ratified  the  proceed- 
ing, if  it  be  not  disaffirmed  within  a  reasonable  time.     Ibid. 

22.  Where  a  mortgage  was  signed  by  all  the  directors  of  a  corpora- 
lioQ  present,  and  the  seal  of  the  corporation  was  affixed  by  them,  and 
the  instrument  was  acknowledged  bv  them:  it  was  held  to  be  a  sufficient 
exocatioii  and  acknowledfment.     Gordon  v.  Preston^  1  W.  3S5. 

23.  A  corporator  may  be  a  creditor  of  the  corporation,  and  in  that 
diaracter  receive  a  security  for  his  debt  from  the  corporation;  and  it  is 
not  a  valid  objection  to  the  security,  that  the  creditor  was  a  director  of 
the  company,  and  participated  in  the  proceedings  of  the  meeting  at 
which  the  security  was  directed  to  be  given.  Gordon  v.  Prestouy  1 
W,  385.  ^ 

24.  An  agent  of  a  corporation  who  has  received  money  for  its  use, 
omnot,  in  an  action  for  money  had  and  received,  brought  against  him  by 
the  corporation,  prove  by  way  of  set-otf,  that  he  has  paid  the  debts  of 
the  corporation,  without  showing  a  special  authority  for  the  purpose. 
Middletown^  ^c.  Turnpike  Road  v.  Watson^  1  R.  330. 

25.  It  is  not  enough  to  prove,  that  the  defendant  '<  acted  for  the  trea- 
Mrer,"  without  showing  some  resolution  of  *the  board  giving  the  trea- 
surer a  right  to  delegate  his  power  to  the  defendant.     Ibid. 

26.  The  authority  of  an  agent  of  a  corporation  to  give  notice  to  their 
tenant  to  quit  possession  of  their  land,  need  not  be  under  seal.     Wolf 
▼.  Goddard,  9  W.  544. 

27.  A  promise  to  indemnify  a  person  acting  as  judge  of  a  corporate 
election,  if  he  will  refuse  to  receive  the  votes  of  persons  entitled  to  vote, 
is  illegal  and  void;  and  if  a  recovery  be  had  against  such  judge  for 
•*frandulently  and  maliciously*'  refusing  to  receive  such  votes,  he  can- 
not maintain  an  action  upon  such  promise.  JVeckerly  v.  Lutheran 
Congregation^  3  R.  172. 

28.  Nor  can  such  action  be  maintained  upon  a  promise  to  indemnify, 
inade  after  the  election  has  taken  place.     Ibid. 

29.  The  record  of  the  action  against  the  plaintiff  is  conclusive  evi- 
dence, that  the  vole  ^?is  fraudulently  and  maliciously  rejected,  when 
offered.    Ibid. 

30.  The  directors  of  a  company,  who  became,  in  their  individual  ca- 
pwities,  drawers  and  endorsers  of  a  note,  upon  which  money  is  borrow- 
ed for  the  use  of  the  company,  are,  in  the  absence  of  any  special  agree- 
tnent,  mutually  responsible,  and  liable  to  contribution  in  the  event  of 
Ion,  whether  payment  be  made  by  compulsion  or  voluntarily.  Slay- 
maker  v.  Gundacker,  10  S.  &  IJ.  75. 

31.  If,  in  place  of  such  note,  a  new  note  be  given,  but  not  endorsed 
by  the  defendant,  who  was  an  endorser  of  the  first,  and  the  last  note  is 
applied  at  bank  to  the  discharge  of  the  first,  it  is  a  payment  of  it;  but 
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whether  the  defendant  was  thereby  discharged  from  responsibility,  is  i 
question  for  the  jury  to  decide  from  the  facts.     Ibid. 

32.  The  charter  of  a  company  incorporated  for  public  purposes^  cto 
not  be  avoided,  in  an  action  by  the  company  to  compel  the  performano 
of  a  contract,  on  the  ground  that  the  charter  was  fraudulently  obtained 
the  remedy  is  by  scire  facias  or  quo  warranto.  Centre^S^c,  Tumpik 
V.  M'Conaby,  16  S.  &  R.  140.   S.  C.  1  P.  R.  426. 

33.  If  an  ordinance  of  a  corporation  be  in  collision  with  an  acto 
Congress,  made  in  pursuance  of  the  constitution,  the  former  must  gift 
way.     U.  States  v.  Hart,  1  P.  C.  C.  390. 

34.  A  corporation  may,  if  not  expressly  restrained  in  its  charter,  con 
tract  through  the  agency  of  a  select  committee  of  the  members.  Berk 
fy  Dauphin  Co.  v.  Myers^  6  S.  &  R.  16.  if 

35.  The  seal  of  a  corporation  is  prima  facie  evidence  that  the  cod 
tract  has  been  duly  entered  into  by  them.     Ibid. 

36.  A  departure  from  the  strict  style  of  a  corporation  will  not  avoid  if 
contract,  if  it  substantially  appear  that  the  particular  corporation  was  in 
tended;  and  a  latent  ambiguity  may  under  proper  averments  be  explaioo 
by  parol  evidence.     Id.  12. 

37.  In  proceedings  on  a  by-law  it  must  appear  that  a  special  ao 
thority  of  the  corporation  was  strictly  pursued.  Commissioners^fycy 
Neill,  3  Y.  54. 

38.  Every  corporation  possesses  inherently  the  power  of  expulsio 
in  certain  cases.  The  cases  in  which  this  inherent  power  may  be  exei 
cised  are  of  three  kinds: 

1.  Where  an  offence  is  committed  which  has  no  immediate  relation  t 
a  member's  corporate  duty,  but  is  of  so  infamous  a  nature  as  1 
render  him  unfit  for  the  society  of  honest  men.  Such  are  the  o 
fences  of  perjury,  forgery,  &c.  But  in  such  case  it  is  necessary  th 
there  should  be  a  previous  conviction  by  a  jury. 

j2.  Where  the  offence  is  against  his  duty  as  a  corporator^  and  in  ih 
case  he  may  be  expelled  on  trial  and  conviction  by  the  corporatioi 

3.  Where  the  offence  is  of  a  mixed  nature,  against  the  member *s  dat 
as  a  corporator,  and  also  against  the  law  of  the  land. 

But  without  an  express  power  in  the  charter,  no  man  can  \ 
disfranchised  unless  he  has  been  guilty  of  some  offence  wbic 
either  affects  the  interests  and  good  government  of  the  corporatio 
or  is  indictable  by  the  law  of  the  land.  Commonwealth  v.  S 
Patrick* s  Society ^  2  Binn.  448.  S.  P.  Com.  v.  Guardians  of  th 
Poor,  6  S.  &  R.  469. 

39.  The  mere  misemployment  of  money  is  no  cause  of  amotion;  be 
charging  the  corporation  with  money  which  the  member  never  paidj 
sufficient  cause.    Com.  v.  Guardians  of  the  Poor,  SfC.,  6  S.  &  R.  469. 

40.  //  seems  that  a  return  to  a  mandamu^y  stating  in  general  term 
that  the  member  was  expelled  for  a  violation  of  duty,  without  specifyiq 
the  charges  on  which  he  was  convicted,  would  be  bad;  for,  in  every  casi 
of  a  motion,  the  return  should  show  precisely  the  cause  and  the  pro 
ceedings,  that  the  court  may  judge  of  the  legality  of  the  one,  and  tb 
regularity  of  the  other.     Ibid. 

41.  A  by-law  to  expel  a  member  for  viVi/^in^  any  of  the  memberso 
the  corporation,  is  bad,  not  being  necessary  for  the  good  government  anc 
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irdinances,  and  to  do  every  ihing  needful  far  the  good  governiDent 
mpport  of  ihe  congregation,"  may  lawfully  make  a  by-law,  giving 
resident  of  the  corporaiion  Ihe  power  of  appointing  inspectors  of 
lection  of  corporate  officers.     Ibid. 

..And  such  corporation  may  lawfiiilymake  a  by-law  providing  that 
:kets  ^hall  be  coiinied  at  an  election,  "  if,  besides  the  names,  there 
liber  things  npon  the  lickels;"  the  charier  declaring  that  all  elections 

be  by  baUat.     Ibid. 
.  Under  Ench  by-law,  tickets  on  which  an  eagle  was  engraved, 

held  not  (o  be  legally  admissible.     Ibid. 

.  Where  the  charter  of  an  incorporated  society  provided,  that 
iild  any  member  neglect  lo  pay  his  arroarages  for  three  months,  he 
'  be  expelled;"  it  was  held,  that  an  expulsion,  without  notice  lo  the 
qnent  member,  and  withont  a  vote  of  the  society,  was  illegal. 
.  V.  Pennsylvania  Beneficial  Society,  2  S,  &  R.  141. 
.  Where  the  articles  of  a  corporation  authorised  the  expulsion  of  8 
ber,  for  being  concerned  in  scandalous  or  improper  proceedings, 
h  might  injure  the  reputation  of  the  society;  it  was  Ae/t^  to  be  a 

cause  of  expulsion,  that  a  member  claiming  relief  from  the  society, 
iltered  (he  amount  of  a  physician's  bill,  from  four  dollars  to  forty, 
lad  presented  the  bill  to  the  president  as  the  basis  of  his  claim. 
.  T.  Philanthropic  Society,  5  Binn.  486. 

Y  deviie*  and  begutiia  to  or  for  corporations;  and  herein  of  gifts /or 

charitable  md  religious  uses, 
.  A  bequest  to  a  corporation,  not  for  its  general  purposes,  but  in 
for  particular  objects,  within  the  scope  of  its  corporate  duties,  is 
.     The  Mayor,  ^c.  of  Philadelphia  v.  Elliott,  3  R.  170. 
I.  Therefore  a  bequest  to  the  Mayor  and  Corporation  of  the  city  of 
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estate,  (describing  certain  tracts  of  land,)  with  their  appurtenances,  10 
Roman  Catholic  priest,  that  shall  succeed  me  in  this  said  place,  to  bea 
tailed  to  him  and  his  successors,  in  trust,  and  so  left  by  him  who  ib 
succeed  me,  to  his  successors,  and  so  in  trust  for  the  use,  herein  ma 
tioned,  in  succession  for  ever,  and  that  the  said  priest  shall  sayfoi 

masses  each  and  every  year  for  ever,  &c and  further,  it  is  my  wi 

that  the  priest,  for  the  time  being,  shall  transmit  the  land,  so  left  him  I 
trust  as  aforesaid,  to  his  successor,  clear  of  all  incumbrances,"  &c:M 
that  the  devise  was  for  the  maintenance  of  a  priest,  but'  in  etue  qftl 
congregation,  and,  therefore,  for  its  benefits  alone;  and  that  the  congn 
gation  was  entitled  to  the  possession  and  profits  of  the  land  in  the  fin 
instance,  but  subject  to  the  right  of  the  priest  to  have  them  applied  toh 
support.  M^Girr  v.  Aaron^  1  P.  R.  49.  (See  another  case  upon  th 
will  in  Addison's  Rep.  36S.) 

53.  The  principles  of  the  statute  of  Elizabeth,  relating  to  charitaU 
uses,  have  been  adopted  by  the  courts  of  Pennsylvania^  who  given 
lief  whenever  their  means  admit  of  it,  nearly  to  the  extent  that  chanoei 
does  in  England.     JVitman  v.  Lex,  17  S.  &  R.  8S. 

54.  It  seems,  however,  that  the  courts  of  this  state  will  not  exera 
the  discretion,  assumed  by  the  chancellor,  of  directing  the  disposition  ( 
funds,  on  the  doctrine  of  cy  pres.    Ibid. 

55.  But  as  the  jurisdiction  of  our  courts  is  not  founded  upon  thestatnt 
it  will  not  be  restrained  to  the  cases  specially  enumerated  in  the  preaab 
to  the  statute.    Ibid. 

5Q.  It  seems,  that  bequests  for  charitable  purposes  will  be  held  vaK 
whether  the  person  to  take  be  in  esse  or  not,  or  whether  the  legali 
were,  at  the  time  of  the  bequest,  a  corporation  capable  of  taking  or  IM 
or  how  uncertain  the  objects  may  be,  provided  there  be  a  discretional 
power,  vested  any  where  over  ihe  application  of  the  testator's  bounty 
those  objects:  or  whether  the  corporate  designation  has  been  mistake 
Ibid. 

57.  A  bequest  of  a  sum  of  money  to  an  incorporated  church,  theii 
tere^t  to  be  laid  out  annually,  for  ten  years,  for  the  poor  of  the  co^ 
gregation,  is  good.    Jbid, 

58.  So  of  a  bequest  of  a  sum  of  money  to  trustees,  in  trust  to  invc 
the  same,  so  that  the  interest  thereof  shall  be  used  and  applied,  froi 
time  to  time,  towards  the  education  of  young  students  in  the  ministry! 
a  particular  church,  under  the  direction  of  vestrymen.     Ibid. 

59.  A  trust  in  favour  of  an  unincorporated  religious  or  charitabi 
society,  is  an  available  one.  Wit  man  v.  Lex,  17  S.  &  R.  388.  The  Mi 
ihodist  Church  \f.  Remington,  1  W.  218. 

60.  The  words"  religious  societies  within  the  province," in  the  acto 
1730,  are  understood  to  mean  congregations  or  distinct  comronnitiei 
though  perhaps  members  of  a  superior  body,  and  not  particular  sect 
or  denominations,  that  cannot  be  said  to  have  a  local  habitation  ao] 
where.    The  Methodist  Church  v.  Remington,  1  W.  224.  Gibson,  CJ 

61.  A  trust  in  favour  of  "the  members  of  the  Methodist  Episcopa 
Church  of  the  United  States  of  America,"  was  held  not  to  be  one  whici 
could  be  recognised  or  enforced  by  the  courts  of  this  commonwealih 
The  Methodist  Church  v.  Remington,  1  W.  218.  t 

62.  The  statutes  of  mortmain  have  been  extended  to  this  state  oolj 
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far  as  they  prohibit  dedications  of  property  to  superstitious  usesy  and 
ints  to  corporations  witiiout  statutory  license.  The  Methodist  Church 
Remington^  1  W.  224.    Gibson,  C.  J. 

63.  It  is  not  easy  lo  see  how  there  can  be  such  a  thing  here  as  a  super- 
iiious  use^  at  least  in  the  acceptation  of  the  words  by  the  British  courts. 
Vd.    Gibson,  C.  J. 

64.  No  court  of  this  state  possesses  the  specific  powers  necessary  to 
ive  effect  to  the  principle  of  cy  pres;  even  if  the  principle  itself  were 
Imissible  in  our  jurisprudence.     Id.  226.    Gibson,  C.  J. 

65.  Where  the  trust  for  members  of  an  unincorporated  society  is  a 
lUlity,  e.  g.  where  it  is  in  favour  of  a  religious  society,  the  members  of 
rhich  are  not  all  residents  of  this  state,  the  property  does  not  revert  to 
K  state,  but  a  trust  results  by  implication  of  |^  in  favour  of  those  who 
«id  the  purchase-money.  The  Methodist  Ylhurch  v.  Hemington,  1 
N.  218. 

D.  Of  the  liability  of  subacribera  to  the  atock  of  a  company;  and  of  the 

right  a  y  ^c.,  of  corporator  a, 

66.  Where  an  act  incorporating  a  turnpike  company  contained  a  pro- 
iso  that  every  person  offering  to  subscribe  should  previously  pay  to  the 
itending  commissioners  the  sum  of  five  dollars  for  each  share,  it  was 
Mj  [Dctncan,  J.  dissenting,]  that  the  commissioners  could  not  dispense 
rith  the  previous  payment  of  five  dollars,  and  that  a  contract  of  sub- 
Bription  without  such  payment  was  void,  and  the  company  could  not 
Iter  their  incorporation  recover  the  amount  which  ought  to  be  paid. 
^ibernia  Turnpike  v.  Henderson^  8  S.  &  R.  219.  Clark  v.  Monona 
-tthela  Nav.  Co.,  10  W.  364. 

67.  But  tlie  objection  cannot  be  taken  by  a  commissioner  when  sued 
►y  the  company  for  the  amount  of  his  subscription.  Grayble  v.  Yorkj 
re.  Co.y  10  S:  &  R.  269. 

68.  Nor  is  the  giving  a  promissory  note  for  the  simi  which  the  act  of 
iSBembly  requires  to  be  paid  at  the  time  of  subscription,  a  payment  of 
Doney  within  the  act.  Leighty  v.  Susquehanna  and  Waterford  Co.y 
14  S.  &  R.  434. 

69.  And  wliere  an  act  was  passed  while  a  suit  was  pending  for  the 
recovery  of  the  amount  of  a  subscription,  declaring  that  the  respective 
Mmpanies  should  have  the  same  legal  remedy  for  the  recovery  of  the 
snbscriptions,  as  if  \lie  former  acts  had  not  contained  the  provision  for 
the  payment  of  the  five  dollars,  it  was  held^  that  the  act  was  not  to  be 
construed  to  atfect  existing  actions.  Ogle  v.  Somerset^  4'^.  Co.,  13  S, 
It  R.  256. 

70.  An  act  passed  in  1S15,  incorporated  a  company  to  make  a  road 
from  Waterford.  in  the  county  of  Erie^  to  the  river  Susquehanna^  at 
or  near  the  mouth  of  Jinderson^s  creek,  one  of  the  clauses  of  which 
provided,  that  *'a  bridge  shall  be  erected  over  the  river  Susquehanna, 
^bere  the  said  road  terminates,  at  the  joint  expense  of  the  said  company, 
*k1  the  company  hereinafter  mentioned  ;'*  then  followed  several  sections 
incorporating  a  company  to  make  a  road  from  Northumberland  to  the 
^^uquehannOj  "at  or  near  the  mouth  of  Anderson's  creek,''  &c.  By  a 
^iMeqnent  act,  this  latter  company  was  divided  into  five  new  compa- 
ct one  of  which  was  the  plaintiff's,  who  was  authorised  to  receive 
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subscriptions  for,  and  make  that  part  of  the  road  which  terminal 
near  the  mouth  of  Anderson's  creek."  The  defendani,  who 
owner  of  the  land  on  the  Susquehanna  river  opposite  the  poi 
the  road  was  to  terminate,  subscribed  to  the  stock  of  the  last  a 
company;  afterwards  (in  1820)  an  act  of  assembly  was  passed^i 
the  location  of  the  bridge,  and  directing  the  same  to  be  located  i 
about  two  miles  further  down  the  river,  and  also  directing  the 
the  road  to  be  so  changed  as  to  accommodate  itself  to  the  bridg< 
action  to  recover  the  amount  of  the  defendant's  subscription,  it  ^ 
that  the  alteration  of  the  place  for  erecting  the  bridge,  did  not  ( 
the  defendant  from  his  contract.  Irvin  v.  The  Susquehanna^  4* 
pike  Road  Co,,  2  P.  R.  466.    (Rogers,  J.  and  Kennedy,  J.  di? 

71.  If  the  subscriber  act  as  a  corporator  by  voting  at  an  el 
officers  of  the  corporatioixhe  will  be  estopped  from  denying  his 
Clark  v.  Monongahela  Nav,  Co.y  10  W.  364. 

72.  An  immaterial  alteration  of  a  charter,  or  one  which 
benefit  to  the  company,  made  at  their  own  instance,  or,  which  is 
thing,  at  the  request  of  the  managers,  will  not  release  the  stO( 
from  the  obligations  of  their  contract.    Clark  v.  Monongahela . 
10  W.  367.     Rogers,  J. 

73.  An  alteration  of  the  original  act  of  incorporation  of  a  ni 
company,  $0  as  to  authorise  the  managers  to  raise  the  dams  \\\{ 
was  authorised  by  the  first  act,  was  held  not  to  be  such  an  alt( 
the  contract  as  to  relieve  a  stockholder  from  his  liability  to  pa 
stalments  due  upon  his  subscription.  Gray  v.  Monongahela  . 
2  W.  &  S.  156. 

74.  A  mistake  in  an  advertisement  calling  upon  subscribers  t 
instalments  due  to  them,  Ae/(/  not  to  be  material  in  an  action  t 
the  amount  due,  where  the  penalty  given  by  the  act  of  inco 
was  waived.     Gray  v.  Monongahela  Nav,  Co.,  2  W.  &  S.  15 

75.  In  an  action  by  a  turnpike  company,  to  recover  from  a  s 
to  the  stock  the  amount  of  his  subscription,  it  appeared  that  tli 
had  been  obtained  in  consequence  of  fictitious  subscriptions,  to 
the  stock,  but  the  defendant  having  accepted  the  charter,  a 
imder  it,  it  was  held  that  he  was  liable  to  pay.  Centre,  ^*c,  ' 
Road  Co.  V.  M'Conahy,  16  S.  &  R.  140. 

76.  It  was  afterwards  held  in  the  same  case,  again  remove 
Supreme  Court  by  a  writ  of  error,  that  if  the  subscribers  were 
of  the  fact  of  fictitious  subscriptions  having  been  made,  their  a« 
of  the  charter  did  not  bind  them.  M^Conahy  v.  Centre,^*c,  ' 
Road  Co.,  1  P.  R.  426. 

77.  Where  a  third  person  declared,  in  the  presence  of  acomr 
to  one  who  had  been  asked  to  subscribe  to  the  stock  of  a  comp 
he  could  pay  his  subscription  in  work;  and  this  was  not  objec 
the  time  by  the  commissioners;  it  was  held  that  this  must  be 
the  declaration  of  the  commissioners,  and  as  such  binding  on  t! 
ration.  M^Conaby  v.  The  Centre,  ^*c.  Turnpike  Road  Co., 
426. 

,  78.  An  agreement  between  commissioners,  authorised  to  ! 
scriptions  of  stock,  that  a  certain  number  of  shares  of 'fictitio 
shall  be  subscribed  in  order  to  enable  them  to  obtain  a  charter, 
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I  the  bona  fide  subscribers,  which  will  discharge  them  from  any 
[alion  to  pay.  ATConaby  v.  The  Centre,  4'C.  Turnpike  Road  Co,j 

R.  426. 

K  111  an  action  by  a  turnpike  company,  to  recover  the  amount  sub- 

)ed  to  the  stock,  it  is  not  necessary  to  show  (hat  a  certificate  of  stock 

i  tendered  before  suit  brought.      Buffington  v.  The  Butler,  ^c. 

rnpike  Co.j  3  P.  R.  71. 

0.  In  such  action  the  book  of  the  company,  in  which  the  defendant 

!  credited  with  the  payment  of  the  amount  subscribed  by  him,  is 

ma  facie  evidence  for  the  defendant,  although  it  should  appear  that 

credit  was  given  contrary  to  a  resolution  of  the  managers  of  the 
npany.     Ibid. 

)1.  In  an  action  by  a  turnpike  company,  ta recover  the  amount  sub- 
ibed, evidence  that  a  certificate  of  stock  wa^tendered  to  the  subscriber 
fore  suit  brought  is  not  necessary,  although  the  act  of  incorporation 
lilies  the  subscriber  thereto,  upon  payment  of  the  amount  subscribed 
'him.     Sinkler  v.  The  Indiana^  4'^.  Turnpike  Co.,  3  P.  R.  149. 

82.  The  act  of  10th  April,  1826,  relating  to  turnpike  and  bridge  com- 
Dies,  &C.,  was  designed  to  enable  such  companies  to  recover  the 
loant  of  the  subscriptions  to  their  capital  stock,  although  there  might 
a  defect  in  the  proof  of  the  notices,  which  the  original  acts  of  incor- 
ration  required  to  be  given  to  the  subscribers,  of  the  times  of  payment, 
d  the  proportions  to  be  paid  of  said  stock.  Sinkler  v.  The  Indiana, 
.  Turnpike  Co.,  3  P.  R.  149. 

83.  An  agreement  to  pay  to  a  railroad  company  certain  sums  of 
)ney  for  the  purpose  of  purchasing  depots,  provided  they  would  locate 
bridge  across  a  river  at  a  particular  place,  was  held  not  to  be  invalid 
1  the  ground  of  public  policy;  but  to  be  binding  on  the  parties.  Cum- 
rland  Valley  Rail  Road  v.  Baab,  9  W.  458. 

84.  The  charter  of  the  Pennsylvania  and  Ohio  Canal  Company  de- 
ired  that  the  stock  of  the  company  should  be  considered  as  real  estate, 
ul  the  shares  transferred  by  deed  duly  acknowledged,  and  recorded  in 

book  to  be  kept  for  the  purpose.  The  plaintiff  subscribed  for  one 
iindred  shares  of  this  stock,  and  paid  ^5  on  each  share,  being  the  first 
istalinent  required  by  law,  and  took  a  receipt  from  the  x^oinmissioner. 
L  few  days  afterwards  he  sold  these  shares  to  the  defendant  for  SHOO, 
nd  gave  a  power  of  attorney  to  transfer  them  to  the  defendant,  **  subject 
0  the  payment  of  the  remaining  instalments  by  the  said  (defendant)  or 
lis  assigns,  as  the  same  may  be  called  in."  No  formal  assignment  was 
nade  of  these  shares.  About  a  month  afterwards,  a  second  instalment 
vas  called  for;  and  a  few  days  after  the  call,  and  before  the  time  of 
payment,  the  defendant  sold  these  shares  to  a  third  person,  and  gave 
him  the  receipts  for  the  first  instalment,  and  the  power  of  attorneVy  in 
vhich  he  had  erased  his  own  name.  Neither  the  defendant,  nor  the 
ptirchaser  from  him  paid  the  second  instalment,  and  the  plaintiff  after- 
wards paid  it  on  his  original  subscription,  and  brought  this  action  for 
iciinbarsement.  A  witness,  who  was  present  at  the  conversation  be- 
iveen  the  plaintiff  and  defendant,  at  which  the  contract  of  sale  took 
ptaoB)  testified  that  he  had  a  faint  impression  that  there  was  something 
*^  about  liability  for  instalments:  Held,  that  there  was  evidence  to  go 
^  a  jnry  of  a  contract  on  the  part  of  the  defendant  to  indemnify  the  plain- 
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it  was  not  necessary  that  such  notice  should  be  under  the  corpora 
but  that  it  might  be  by  parol,  if  given  by  any  known  officer  of  ti 
poration.  Sd,  That  the  defendant  was  not  to  be  considered  as  I 
waived  or  admitted  notice  by  the  circumstance  of  his  not  having 
the  want  of  notice  before  referees  and  a  justice  of  the  peace  on 
hearings  as  an  objection  to  a  recovery  against  him.  Crozer  v.  Z 
4  Wh.  12. 

86.  Where  an  act  of  incorporation  provided  that  each  member 
pay  to  the  trustees,  for  the  time  being,  of  a  certain  corporation,  li 
portion  of  certain  expenses,  and  declared  that  the  trustees  shouh 
power  to  sue  for  and  recover  the  same,  it  was  held  that  the  action  i 
a  member  for  his  proportion  of  the  expenses,  ought  to  be  brought 
name  of  the  trustees,  and  that  they  might  declare  both  in  their  i 
and  official  capacities.     Comfort  v.  Lelandy  3  Wh.  81. 

87.  An  act  authorising  the  incorporation  of  a  company  to  n 
canal,  provided  that  books  should  be  opened  in  which  subscr 
should  be  entered  in  a  prescribed  form,  by  which  each  snb8cnb< 
raised  to  pay  a  certain  sum  for  every  share  of  stock,  in  such  mann 
times  as  should  be  determined  by  the  president  and  managers, 
certificates,  or  evidence  of  stock,  were  declared  to  be  transferable 
pleasure  of  the  holder,  in  the  presence  of  an  officer  of  the  company 
was  to  keep  a  book  for  that  purpose,  subject  however  to  all  pay 
due  or  to  become  due  thereon;  and  the  assignee  holding  such  certi 
having  first  caused  the  assignment  to  be  entered  in  the  books  > 
company,  was  to  be  a  member  of  the  corporation.  It  was  furth 
acted,  that  if,  after  thirty  days  notice  of  any  instalment  being  calk 
any  stockholder  should  neglect  to  pay  his  proportion  thereof,  he  s 
pay  at  a  certain  rate  per  month  in  addition,  and  in  a  certain  eve 
stock  should  be  forfeited,  or  in  default  of  payment  by  any  stockl 
of  any  instalment,  the  president,  &c.  might,  at  their  election,  caiu 
to  be  brought  to  recover  the  same  with  the  penalty.  Under  this 
subscribed  for  certain  shares  which  he  transferred  to  B,  After  c< 
instalments  had  been  called  for,  but  before  they  were  payable,  B I 
ferred  the  stock  to  C  in  the  presence  of  the  proper  officer,  on  the  I 
of  the  company.  C  assented  to  the  transfer  previously  to  its  being  d 
but  never  gave  any  personal  notice  of  his  acceptance  of  the  transfer 
called  for  a  certificate.  Held^  that  B  was  not  liable  to  pay  any  ir 
ments  which  became  due  after  his  transfer.  West  Phiiad.  Cam 
Innesy  3  Wh.  198. 
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88.  Whether  an  original  subscriber  would  be  liable  after  a  transfer 
sguiarly  made  and  accepted,  dubitatur.     Ibid, 

89.  Where  the  subscribers  to  the  stock  of  the  Delaware  and  Schuyl- 
dU  Canal,  signed  an  agreement  to  pay  a  sum  of  two  hundred  dollars,  for 
Itch  share,  as  the  same  should  be  called  for;  and  the  act  of  incorpora- 
ion  authorised  the  directors  to  fix  the  time  and  place  of  receiving  the 
lame,  and  inflicted  a  penalty  of  five  per  cent,  for  every  month's  delay; 
iod  provided  that  when  the  accumulated  penalties  should  become  equal 
10  the  sum  paid  in,  on  such  shares,  <<  the  same  shall  be  forfeited  to  the 
company,  and  may  hnd  shall  be  sold  to  any  person,"  &c.  it  was  held 
dnt  the  company  might  waive  the  forfeiture  and  proceed  against  the 
inbscribers  personally,  upon  their  agreement.  But  in  such  case  no  more 
than  the  usual  rate  of  interest  is  recoverable.  Canal  Co.  v.  Sansom^  1 
Sinn.  70. 

90.  A  corporator  is  not  bound  to  elect  between  resigning  his  corpo- 
lile  franchise  and  submittins^  to  persons  who  have  illegally  seized  upon 
the  corporate  authority.    Ebaugh  v.  Hendell,  5  W.  43. 

91.  Therefore  where  a  part  of  a  religious  congregation  at  a  meeting 
irregularly  held,  displaced  the  vestry  and  appointed  others,  and  elected 
a  minister  in  opposition  to  an  article  of  their  constitution,  it  was  held 
that  the  defendant  who  was  a  member  of  the  vestry  displaced  by  the 
illegal  meeting,  was  not  liable  for  the  pew  rent.     Ibid. 

92.  The  charter  of  a  private  corporation  provided,that  if  any  member 
riionld  be  found  breaking  the  rules  of  the  society,  he  should  be  served 
viih  a  notice  to  attend  to  answer  at  the  next  stated  meeting,  after  which 
a  decision  should  be  held  by  ballot;  and  if  two-thirds  considered  him 
guilty,  he  should  be  dealt  with  agreeably  to  the  by-laws.  The  by-laws 
provided  that  ^'no  member  shall  be  entitled  to  receive  any  benefit  from 
the  society  whose  complaints  are  the  result  of  intoxication,"  &c.  A 
member  having  been  expelled  by  the  requisite  majority,  on  the  ground 
of  intoxication,  after  due  notice,  &c.  brought  an  action  in  the  Court  of 
Common  Pleas  to  recover  the  allowance  granted  to  disabled  members. 
Edd^  that  the  regularity  of  the  proceedings  to  expel  him  could  not  be 
ioqnired  into  in  that  action;  and  that  the  court  had  no  jurisdiction  to 
compel  payment  of  the  allowance,  by  such  action.  Blacksmith- s  So- 
ckty  V.  Vandyke,  2  Wh.  309. 

.  9t  Notice  to  an  individual  corporator,  if  he  be  not  constituted  by  the 
charter  or  by-laws  an  organ  of  communication  between  the  corporation 
and  those  who  deal  with  it,  is  not  notice  to  the  corporation.     Bank  of 
Uttsburg  V.  Whitehead,  10  W.  402.     Gibson,  C.  J. 

94.  But  notice  to  the  president  and  directors  of  a  bank  is  notice  to  the 
■Wrporation.     Ibid. 

95.  Notwithstanding  that  a  by-law  or  rule  of  a  corporation  requires 
that  certain  corporate  acts  shall  be  in  a  presr^ribed  f^rm,  and  that  no  such 
alteration  of  such  law  or  rule  shall  be  made  except  by  a  vole  of  two- 
thirds  of  the  members,  yet  the  same  body  by  which  the  by-law  or  rule 
^M  made  may  repeal  it  by  a  majority,  and  may  without  such  repeal 
Passihe  corporate  act  by  a  majority,  not  in  the  prescribed  form.  Com- 
^f^wealth  V.  Mayor  of  Lancaster ^  5  W.  152.     Gibson,  C.  J. 
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E.  Actions  by  corporations  against  strangers. 

'  96.  The  seal  of  a  corporation  cannot  be  taken  notice  of,  officialljr,  bf 
the  court.     It  must  be  proved  to  be  the  seal,  by  some  person  acqaaiuted  i 
with  it;  but  it  is  not  necessary  that  the  affixing  of  the  seal,  should  bt ; 
proved  by  some  person  who  saw  it  done.     Foster  v.  Shaw,  7  S.  && 
163.     Leazure  v.  HillegaSy  Id.  318. 

97.  Where  ejectment  is  brought  by  trustees  in  trust  for  a  corporatioii 
it  is  not  necessary  to  prove  the  charter  of  incorporation.  Woify.CU^ 
dkrd,  9  W.  544. 

98.  An  action  may  be  maintained  in  this  state  in  the  names  of  i^ 
ceivers  appointed  by  a  court  of  equity  in  another  state,  in  the  case  of  a] 
corporation  established  by  the  laws  of  such  state.  Stewart  v.  Bm- 
woody  9  W.  126. 

99.  In  an  action  by  receivers  of  a  banking  company,  it  was  htld^  Ihit 
the  defendant  could  not  set  off  notes  of  the  company  obtained  by  him  J 
after  the  commencement  of  the  suit  for  the  purpose.     Stewart  v.  Hat'  \ 
wood  J  9  W.  126.  ; 

100.  A  misnomer  of  their  corporate  title  in  an  action  by  a  corporatioi  | 
can  be  taken  advantage  of  only  by  a  plea  in  abatement.     Gray  v.  It^ 
nongahela  Nav.  Co.,  2  W.  &  S.  156. 

101.  //  seems f  however,  that  if  the  variance  be  apparent  in  the  enlif 
of  the  judgment,  it  may  be  error.     Id,  162.     Gibson,  C.  J. 

102.  The  violation  of  a  charter  of  incorporation  cannot  be  madette 
subject  of  judicial  investigation  in  a  collateral  suit.  Irvine  v.  Lumber 
mans  Bank^  2  W.  &  S.  204. 

103.  Therefore  in  an  action  by  a  bank  on  a  promissory  note  discount- 
ed, it  was  heldy  that  the  defendants  could  not  resist  payment  on  the 
ground  that  under  the  act  of  1824,  and  the  act  of  incorporation,  the 
charier  of  the  bank  was  absolutely  null  and  void  in  consequence  of  al- 
leged contraventions  of  the  laws.     Ibid. 

F.  Remedy  against  a  corporation  generally. 

104.  n^ssumpsit  will  lie  against  a  corporation  on  an  implied  promisB, 
Chesnut  Hill  Turnpike  Co,  v.  Rutter,  4  S.  &  R.  16;  Contra,  Brttk- 
bill  V.  Lancaster  Turnpike  Co.^  3  D.  496. 

105.  So  trespass  on  the  case  lies  against  a  corporation  aggregate  for  a 
tort.  Chesnut  Hill  Turnpike  Co.  v.  Rutter,  4  S.  &  R.  16.  Rathbone 
V.  Tioga  Nav.  Co.,  2  VV.  &  S.  80. 

106.  //  seems  that  if  the  decimation  slate  that  the  act  complained  of 
was  unjustly  and  wrongfully  doi»e,  without  setting  forth  negatively  thai 
it  was  not  within  the  scope  of  the  corporate  powers  of  the  company, il 
is  sufficient.'  At  all  events  it  is  good  after  verdict.  Chesnut  Hill  Tuf^ 
pike  Co.  V.  Rutter,  4  S.  &  R.  16. 

107.  So,  trespass  for  the  mesne  profits  lies  against  a  corporatioo. 
M'Cready  v.  The  Guardians,  S;c.,  9  S.  &  R.  94. 

108.  So  does  trover.     Ibid. 

109.  It  seems  that  a  corporation  would  be  liable  for  actual  trespasses 
committed  by  their  agents  or  servants  in  the  prosecution  of  some  corpo- 
rate claim.     Ibid. 

110.  A  foreign  corporation  is  not  within  the  design  of  the  act  of 
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d,  1817.     Nash  v.  The  Rector j  SfC,  of  Swedeaborough  Churchy 

Dawson  v.  Campbelly  2  M.  170. 
herefore  the  service  of  a  summons  on  the  principal  officer  of  a 
^rporatioDy  who  happens  to  be  within  the  territorial  jurisdiction 
iirt,  is  bad,  and  will  be  set  aside  on  motion.  Ibid, 
.nd  a  foreign  corporation  cannot  be  summoned  as  garnishees  in 
attachment  by  serving  the  attachment  on  the  chief  officer  while 
e  territorial  jurisdiction  of  the  court  for  a  temporary  purpose. 
V.  Campbell,  2  M.  170.  ^ 

kn  action  will  not  lie  upon  a  resolution  of  a  municipal  corpora- 
cting  the  mayor  to  issue  certificates  of  debt  to  an  individual. 
f  remedy  is  by  mandamus,     Commonweqlth  v.  Mayor  of 
er,  5  W.  152. 

^he  act  of  22d  March,  1817,  "relative  to  suits  brought  by  or 
orporations,"  is  not  confined  to  banks,  but  extends  to  all  corpo- 

B^ashingion  Co,  v.  Cullen,  8  S.  &  R.  517. 
in  agent  of  a  corporation,  who  is  neither  president,  chief  of- 
hier,  treasurer  nor  secretary,  is  not  entitled  under  that  act,  to  • 
appeal  from  an  award  of  arbitrators,  although  authorised  to  do 
3  directors.    Ibid, 

K  corporation  in  which  the  state  owns  a  part  of  the  stock,  though 
al  part,  is  not  a  public  corporate  body,  within  the  meaning  of 
f  the  16th pf  June,  1836.  Huntingdony^c.  Turnpike  Co,  v. 
,8W.  316. 

Jnder  the  73d  section  of  that  act,  therefore,  a  writ  of  sequestra- 
'  be  awarded  against  such  a  corporation.    Ibid, 
Jpon  a  writ  of  sequestration  against  a  turnpike  corporation 
e  73d  section  of  the  act  of  1836,  the  property  of  the  company^ 
taken,  although  out  of  the  county  in  which  the  judgment  was 
.•    Ibid, 


G.  Dissolution  of  a  corporation. 

Ta  corporation  omit  to  continue  the  succession  to  certain  offices, 
institute  an  integral  part  of  its  body,  but  these  offices  be  sup- 
th  officers  de  facto,  it  is  sufficient  to  sustain  its  existence  as  to 
s,  and  to  enable  it  to  mauitain  a  suit.  Lehigh  BHdge  Co,  v. 
Coal  and  Navigation  Co,,  4  R.  9. 

The  loss  of  an  integral  part  of  a  corporation  works  a  dissolution 
n  purposes  only;  the  corporate  franchise  being  suspended,  but 
nguished.  An  entire  dissolution  is  the  result  of  a  permanent 
ty  to  restore  the  deficient  part,  and  never  happens  where  the 
te  existence  of  the  part  is  not  indispensable  to  a  valid  election, 

means  of  reproduction.     Ibid. 

A  forfeiture  of  the  charter  of  a  corporation  for  abuse  or  neglect 
anchise,  must  be  declared  by  process  and  judgment  of  law,  be- 

corporation  can  be  treated  as  defunct.     Ibid, 
The  existence  of  a  corporation  plniniiff  can  be  put  in  issue  only 
ea  in  abatement,  or  at  least  by  such  a  plea  as  denies  the  whole 
lion;  pleading  over  specially  to  the  merits,  admits  the  plaintiff's 
y  to  sue.    Ibid. 


ess  CORPORATIONS. 


H.  Ofreligums  societieSf  ^c. 

123.  A  member  of  a  religions  society  cannot  avoid  a  contract 
with  it  on  the  basis  of  its  peculiar  faith,  by  setting  up  the  suppos 
travagance  of  its  doctrines  as  a  proof  that  lie  was  entrapped.  Sc, 
V.  jRapp,  5  W.  351. 

124.  The  proper  limitation  to  this  would  seem  to  be  that  such 
tract  with  a  society  whose  principles  would  shock  the  moral  or  rel 
s^se  of  the  community,  which  is  a  legitimate  subject  of  legal  prot< 
\iAn1d  be  void  for  illegality.     Ibid.     Gibson,  C.  J. 

125.  An  action  will  not  lie  by  a  member  of  a  religious  congrej 
against  the  defendant  for  disturbing  him  in  the  hearing  of  the  pres 
of  a  clergyman  in  the  church  and  from  joining  in  the  religious  sei 
by  making  loud  noises  in  singing,  reading,  and  talking,  &c.  Oi 
Henman,  1  W.  &  S.  548. 

126.  Where  the  charter  of  a  church  authorised  the  making  of  bj 
requisite  for  the  good  government  of  the  church,  and  directed  th 
elections  of  ministers,  &c.  should  be  conducted  agreeably  to  certain 
one  of  which  was,  that  no  person  was  to  have  a  vote  except  thosi 
had  been  regularly  admitted,  and  should  have  been  members  i 
church  twelve  months  preceding  the  election,  it  was  held  that  a  b 
enacting  that  no  member  of  the  church,  whose  pew  rent  was  in 
for  a  longer  lime  than  two  years,  should  be  entitled  to  vote  for  o 
was  valid.     Com,  v.  Cain,  5  S.  &  R.  510. 

127.  Where  the  charter  of  a  religious  congregation  conferred  th( 
to  vote,  on  <Mhc  contributing  members  being  communicants  of  tli 
congregation,"  and  by  an  act  of  assembly  confirming  the  charter, 
provided  that  no  person  should  be  entitled  to  vote  who  was  und 
age  of  eighteen  years,  it  was  held  that  it  was  not  necessary  that  a 
ber  should  have  taken  the  sacrament  after  eighteen,  to  entitle  1 
vote.     Weckerly  v.  Geyevy  11  S.  &  R.  35. 

128.  Where  evidence  of  the  practice  at  former  elections  had 
admitted  without  objection,  it  was  held  that  the  court  might  pn 
instruct  the  jury,  that  the  understanding  of  the  congregation,  evid 
by  their  practice,  was  a  circumstance  entitled  to  some  cousidei 
Ibid.  ♦ 

129.  The  formation  of  a  society  from  the  members  of  a  Germa 
gious  congregation,  for  the  purpose  of  procuring  religious  instrucii 
their  children,  in  the  English  language,  is  not  per  se  a  separalioc 
the  other  congregation,  though  they  have  a  minister  and  officers  o 
own.     Jbid. 

130.  The  question,  whether  a  man  has  so  separated  himself  as  to 
to  be  a  member  of  a  corporation,  depends  upon  a  variety  of  circuinst 
proper  to  be  decided  by  a  jury.     Jbid. 

131.  It  was  held  to  be  error,  that  the  court  charged  the  jury,  i 
member  of  a  religious  congregation,  who  once  possessed  all  the  qi 
cations  necessary  for  a  vote,  retained  his  right  of  voting  until  disfranc 
by  a  proceeding  according  to  the  church  regulations;  and  that  th 
spectors  had  no  right  to  consider,  whether  he  had  lost  or  relinquishc 
privilege  of  voting.     Ibid. 

132.  A  man  may  separate  himself  from  a  religious  congregation, i 
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t,  certain  siiptitaiions  were  entered  into;  one  of  which  providiU 
le  trustees  in  conj miction  with  attd  by  consent  of  the  elders  and 
ns,  should  have  the  right  to  elect  and  retnove  the  minister;  and 
it  article  declared  that  no  other  minister  should  preach  in  the 
I  except  by  consent  of  the  regular  minister  and  vestry.  A  con- 
ce  was  made  of  the  church  and  ground  to  ^  and  Bin  trust  for  ihe 
icieties,  and  to  suSer  the  premises  at  all  times  thereafter  for  ever  to 
he  disposal  and  under  the  care,  regulation,  and  management  of 

0  societies,  &C.  A  minister  waa  ap|ioiiited  by  the  council  of  the 
ran  society,  to  whom  opposition  was  made  by  a  portion  of  the 
Ration.  The  question  was  referred  to  the  synod,  who  decided 
n  election  should  be  held  to  determine  if  the  minister  so  appointed 

1  continue.  A  majority  at  this  election  appeared  to  be  against 
3ut  the  counsel  continued  him;  and  his  friends  took  possession  of 
y  of  the  church  and  nailed  tip  the  doors  and  windows.  A  portion 
congregation  invited  another  minister  to  preach  in  the  church;  and 
:  purpose  of  preparing  the  church,  certain  persons,  members  of  the 
I,  broke  open  and  entered  the  church.  Held,  (Isi,)  that  they  had 
hi  to  enter  for  this  purpose  and  were  liable  as  trespassers;  (3d,) 
1  action  was  well  brought  against  them  at  the  suit  of  ^  and  J3,  the 
a  of  the  land,  and  might  be  maintained  noiwithstindiiig  that  B 
ted  and  disclaimed:  he  having  been  indemnified  for  the  costs,  &c. 
gst  V.  Shortz,  5  Wh.  506. 

.  Rules  agreed  upon  by  two  congregations,  Lutheran  and  Re- 
1,  reciting  that  they  had  taken  up  land  and  built  a  church,  and 
ting  their  respective  titles  to  and  rights  in  the  same,  and  also  the 
;  of  conducting  worship,  of  electing  trustees,  and  miiiisiers,  and 
in  the  bnn'al  ground,  are  within  the  recording  act  of  1775,  and 
I  subsequent  deed  from  a  third  person,  assigning  the  legal  title  to 
»  for  the  use  of  the  congregations,  accompanied  with  ancient 
sion,  are  evidence  to  show  title.    Shortz  v.  Unangat,  3  W.  &  S. 
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the  General  Assembly  bear  the  same  relation  (o  the  corporation  of  tht 
trustees  of  the  General  Assembly,  &c.,  as  the  shareholders  do  to  a  bank 
or  joint-stock  company;  for  (he  latter  are  an  integrant  part  of  the 
body.  The  General  Assembly  is  a  segregated  association,  which, thougk 
it  is  the  reproductive  organ  of  corporate  succession,  is  not  itself  a, 
member  of  the  body.     Commonwealth  v.  GreeUj  4  Wh.  531. 

139.  The  General  Assembly  having  no  corporate  quality  in  itael^il 
is  not  a  subject  of  the  court's  corrective  jurisdiction,  or  of  the  coarA' 
scrutiny,  further  than  to  ascertain  how  far  its  organic  structure  mif 
bear  on  the  question  of  its  personal  identity  or  individuality.    Ibid. 

140.  The  acts  of  the  General  Assembly  of  1837,  exscinding  the  synodi^ 
of  Utica,  Genesee,  Geneva,  and  the  Western  Reserve,  were  nothing ouxi 
than  ordinances  of  dissolution.     Ibid. 

141.  The  plan  of  union  of  1801,  between  the  Congregational  uil 
Presbyterian  churches,  was  a  mere  temporary  expedient,  and  thereto 
acquired  the  force  of  a  law  without  the  ratification  of  the  presbytem 
It  could  be  constitutionally  repealed  by  an  ordinary  act  of  legislatioi; 
and  those  synods  which  had  their  root  in  it  could  not  be  expected  H 
survive  it.     Ibid. 

142.  A  permanent  amalgamation  of  Congregational  and  Presbyteriia 
churches,  would  compromise  a  principle  at  the  very  root  of  Presbyteritt  '*, 
government,  which  requires  that  the  officers  of  the  church  be  setapiit^ 
by  special  ordination  for  the  work.     Ibid. 

143.  The  General  Assembly  is  a  honiogeneous  body,  uniting  in  itself 
without  separation  of  parts,  the  legislative,  executive,  and  judicial  fao^ 
tions  of  the  government.     Ibid. 

144.  The  four  synods  could  not  have  been  proceeded  against  jofr 
cially,  for  they  had  committed  no  offence.  The  plan  of  union,  m- 
cording  to  its  true  construction,  admitted  mixed  churches,  partly  '. 
Congregational  and  partly  Presbyterian,  into  the  Presbyterian  systen, 
and  authorised  them  to  send  unordained  lay  delegates  to  the  presby- 
teries. Had  the  synods  been  judicially  prosecuted  for  this  relaxatioo, 
they  could  have  pleaded  the  plan  of  union  as  a  defence.     Ibid. 

145.  These  acts  of  excision  did  not  exclude  the  Presbyterian  parts  of 
the  four  synods  from  the  church;  provision  being  made  for  them, bjf 
allowing  them  to  attach  themselves  to  the  nearest  presbytery.     Ibid. 

146.  It  is  immaterial  to  inquire  into  the  fact,  whether  the  four  synods 
had  actually  been  constituted  on  the  plan  of  union.  If  the  General  As- 
sembly proceeded  in  good  faith, the  validity  ofits  enactment  cannot  depend 
on  the  justness  of  its  conclusion.  The  courts  have  no  power  to  rejudgeitt 
judgments.     Ibid. 

147.  As  the  synods  in  question  were  constitutionally  dissolved,  the 
presbyteries  of  which  they  had  been  conjposed,  were,  at  least  for  the 
purpose  of  representation,  dissolved  along  with  them;  for  no  presbytery 
can  be  in  connection  with  the  General  Assembly,  unless  it  be  at  the  same 
time  subordinate  to  a  synod.  The  commissioners  from  the  exscinded 
synod,  were  not,  therefore,  entitled  to  seals  hi  the  General  Assembiy* 
ibid. 

148.  But  even  if  they  were  entitled  to  seats,  the  refusal  of  an  appesl 
from  the  decision  of  the  moderator,  would  be  no  ground  for  the  d^ 
gradation  of  that  officer  at  the  call  of  a  minority;  nor  could  it  impose  on 


the  motion,  and  ihe  nature  of  the  question  must  be  so  ex- 
it before  them,  as  lo  preveni  misconception  or  mistake.  Ibid. 
he  moderator  of  the    preceding   year,   presiding   under  the 

of  the  constitution  during  the  organisation  of  Ihe  succeeding 

mere  mechanical  instrument  of  organisation,  and  not  at  all 

Ihe  control  of  the  General  Assembly.     Jbid, 

he  were  corporeally  present,  but  refused  to  perform  his  func- 
night  be  deemed  constrnctively  absent,  insomuch  that  the  com- 
5  might  proceed  to  the  choice  of  a  substitute;  but  not  if  he  had 
1  the  performance  of  his  task.     Ibid. 

motion  to  put  upon  the  roll  the  names  of  the  commissioners 
four  synods,  made  before  the  body  was  sitting,  under  the  presi- 
is  own  moderator,  was  premature.  Such  questions  are  proper 
cision  of  the  body  when  it  is  fully  consiiiuied  and  prepared  for 
on.  Ibid. 
he  title  of  the  commissioners  from  Ihe  exscinded   synods 

determined  only  by  the  action  of  the  house,  which  could 
cl  before  its  organisation  was  couiplcte.  In  the  mean  time, 
irator  was  bound,  as  the  executive  instrument  of  the  pre- 
ssembiy,  to  put  its  ordinances  in  execution;  for  to  the  actual 
-,  and  not  to  the  moderator  of  the  preceding  one,  it  belonged  to 

Ibid. 
1  the  year  1785,  a  grant  was  made  by  John  Penn,  Jr.,  and 
ti  to  certain  persons  in  fee,  of  a  lot  of  ground  in  the  town  of 
trust  for  and  as  a  site  for  a  house  of  religious  worship,  and  a 
XX  for  the  use  of  the  religious  society  of  English  Presbyterians 

successors  in  and  near  the  said  town  of  York.  The  congre- 
lained  a  charter  of  incorporation  in  1813,  by  the  style  of  "The 
of  the  English  Presbyterian  Congregation  in  the  borough  of 
Held,  that  no  particular  Presbyterian  connection  was  pre- 
y  the  grant  of  the  Penns,  or  establi^ed  by  Ihe  charter,  and 

^  iko  .liirlslnn  tnnVnlooQ  in  th»  r:«>nBr<>l  ProchiTtorinn  AecomhiTr 


retiring  to  refund  to  liim  the  value  of  his  property  brought 
without  interest,  &c.  Held^  that  this  association  was  not  pn 
either  by  the  statute  or  common  law.  Schriber  v.  Rapp,  5  W. 
158.  Held  also,  that  the  right  of  secession  from  the  commniiit; 
personal  right  of  the  member  not  transmissible  to  his  represei 
and  therefore,  that  the  administrator  of  one  who  died  a  member  c< 
maintain  an  action  to  recover  the  property  of  the  deceased  from  t1 
ciation.     Ibid, 


I.  Of  banking  companies  and  individual  bankers. 

159.  The  act  of  28th  March,  1808,  which  provided,  that  if  ai 
ciation  should  thereafter  be  formed  for  the  purpose  of  bank 
members  thereof  should  be  individually  liable  for  the  debts  of  th< 
ation,  was  not  an  implied  incorporation  of  banking  companies  aft* 
formed.     Myers  fy  aL  v.  Irunuy  2  S.  &  R.  368. 

160.  The  act  of  19th  March,  1810,  prohibiting  incorporated  I 
companies  from  performing  the  operations  of  banking  is  valid,  n( 
in  violation  of  sect.  10,  of  art.  1.  of  the  constitution  of  the  Unitec 
Ibid. 

161.  Where  the  act  of  21st  March,  1814,  provided,  that  all  note 
by  an  unincorporated  banking  company,  should  be  absoluiely  i 
void,  and  have  no  effect,  and  be  irrecoverable  in  any  court  in  tl 
and  the  act  of  22d  March,  1817,  repealed  so  much  of  the  act  of 
prevented  the  holderof  a  bank  note  from  recovering  against  thee 
it  was  held  that  the  holder  of  a  note  issued  after  the  act  of  16 
before  the  act  of  1817,  was  entitled  to  recover  against  the  membe: 
association.    Hess  v.  Werts^  4  S.  &  R.  356. 

162.  Notwithstanding  that  the  terms  of  the  promise  of  a  noU 
by  an  imincorporated  banking  association,  are  to  pay  <<oat  of  th 
funds  accordinir  to  their  articles  of  assnciatinn."  vnt  thA  mnrnt 


Ibid. 
here  the  charter  of  a  bank  autharised  it  to  hold  "such  lands  as 
a  fide  mongaged  nr  conveyed  to  it  in  saiisfuciion  of  ihe  debts 
^  contracted  in  the  course  of  its  dealings,"  it  wus  held  ihat  the 
was  only  lo  restrict  ihe  right  lo  cases  wberi  the  loan  shonld  be 
[lot  merely  colourable;  and  that  where  the  transaction  was  fair 
rt  of  the  deblor,  the  circumstance  of  the  bargain  having  been 
<r  otherwise  on  the  part  of  ihe  bank  did  not  aBect  its  validiiy. 

'Aeemslhat  even  if  the  bank  had  not  >he  right  lo  hold  the 
as  against  the  slate,  Ihe  acquittance  of  (he  debt  would  not  be 
id. 

'.  stems  lhat  a  conveyance  made  with  a  view  not  to  permanent 
p  by  the  corporation,  but  with  a  view  of  raising  money  by  a 
e  property,  would  not  be  iu  violation  of  the  charter.  Ibid, 
'he  provision  in  the  act  of  21st  March,  1814,  that  no  stock- 
either  of  the  banks  incorporated  thereby,  indebted  to  such  in- 
fhould  be  authorised  to  make  a  transfer  or  receive  a  dividend 
lebt  shall  have  been  discharged,  embraces  notes  discounted  by 
,  and  is  not  confined  to  debts  on  account  of  original  subscription 
nk.  Rogers  v.  Huntingdon  Bank,  12  S.  &  R.  77.  [In  the 
'iogera  v.  The  Huntingdon  Bank,  the  facts  were,  although  it 
stated  in  the  report,  thai  the  notes  of  ihe  stockholder  were  not 
vhen  he  gave  the  power  to  transfer,  and  were  renewed  at  least 
tre  suit  was  brought.  Sewall  v.  Lancaster  Bank,  17S.  &,  R. 
rsTos,  J. 

"he  word  indebted  in  this  article  includes  the  case  of  a  nole  dis- 
It  the  bank,  but  not  actually  due  at  the  lime  the  transfer  is 
ar.     Grant  v.  The  Mechanics'  Bank,  15  S.  &,  R.  140. 
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subscriptions  for,  and  make  that  part  of  the  road  which  terminatef 
near  the  mouth  of  Anderson's  creek."  The  defendant,  who  \ 
owner  of  the  land  on  the  Susquehanna  river  opposite  the  point 
the  road  was  to  terminate,  subscribed  to  the  stock  of  the  last  me 
company;  afterwards  (in  1820)  an  act  of  assembly  was  passed,cl 
the  location  of  the  bridge,  and  directing  the  same  to  be  located  at 
about  two  miles  further  down  the  river,  and  also  directing  the  r 
the  road  to  be  so  changed  as  to  accommodate  itself  to  the  bridge, 
action  to  recover  the  amount  of  the  defendant's  subscription,  it  w 
that  the  alteration  of  the  place  for  erecting  the  bridge,  did  not  di 
the  defendant  from  his  contract.  Irvin  v.  The  Susguehanna,  fye, 
pike  Road  Co.,  2  P.  R.  466.    (EiooERS,  J.  and  Kennedy,  J.  diss( 

71.  If  the  subscriber  act  as  a  corporator  by  voting  at  an  ele< 
officers  of  the  corporatio'he  will  be  estopped  from  denying  hisl 
Clark  v.  Monongahela  Nav.  Co.,  10  W.  364. 

72.  An  immaterial  alteration  of  a  charter,  or  one  which  g 
benefit  to  the  company,  made  at  their  own  instance,  or,  which  is  tl 
thing,  at  the  request  of  the  managers,  will  not  release  the  stock 
from  the  obligations  of  their  contract.  Clark  v.  Monongahela  N 
10  W.  367.     Rogers,  J. 

73.  An  alteration  of  the  original  act  of  incorporation  of  a  na^ 
company,  $0  as  to  authorise  the  managers  to  raise  the  dams  high 
was  authorised  by  the  first  act,  was  held  not  to  be  such  an  alter 
the  contract  as  to  relieve  a  stockholder  from  his  liability  to  pay 
stalments  due  upon  his  subscription.  Gray  v.  Monongahela  K 
2  W.  &S.  156. 

74.  A  mistake  in  an  advertisement  calling  upon  subscribers  to 
instalments  due  to  themy  held  not  to  be  material  in  an  action  to 
the  amount  due,  where  the  penalty  given  by  the  act  of  incorj 
was  waived.     Gray  v.  Monongahela  Nav,  Co.,  2  \V.  &  S.  156. 

75.  In  an  action  by  a  turnpike  company,  to  recover  from  a  su 
to  the  stock  the  amount  of  his  subscription,  it  appeared  that  the 
had  been  obtained  in  consequence  of  fictitious  subscriptions,  to  a 
the  slock,  but  the  defendant  having  accepted  the  charter,  an 
under  it,  it  w^s  held  that  he  was  liable  to  pay.  Centre,  4'^.  Tt 
Road  Co.  V.  M^Conaby,  16  S.  &  R.  140. 

76.  It  was  afterwards  held  in  the  same  case,  again  removed 
Supreme  Court  by  a  writ  of  error,  that  if  the  subscribers  were  i| 
of  the  fact  of  fictitious  subscriptions  having  been  made,  their  ace 
of  the  charter  did  not  bind  them.  M^Conaby  v.  Centre,^*c.  7\ 
Road  Co.,  1  P.  R.  426. 

77.  Where  a  third  person  declared,  in  the  presence  of  acommi 
to  one  who  had  been  asked  to  subscribe  to  the  stock  of  a  compai 
he  could  pay  his  subscription  in  work;  and  this  was  not  objecte 
the  time  by  the  commissioners;  it  was  held  that  this  must  be  U 
the  declaration  of  the  commissioners,  and  as  such  binding  on  the 
ration.  M^Conaby  v.  The  Centre,  4*c.  Turnpike  Road  Co.,  1 
426. 

,  78.  An  agreement  between  commissioners,  authorised  to  tal 
scriptions  of  stock,  that  a  certain  number  of  shares  of 'fictitiou: 
shall  be  subscribed  in  order  to  enable  them  to  obtain  a  charter,  is 
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bylaws  shall  ordain;  but  no  stockholder. indebted  to  the  institution, 
I  be  anthorised  to  make  a  transfer,  or  receive  a  dividend,  till  such 
t  shall  have  been  discharged,  or  security  to  the  satisfaction  of  the 
ctors  given  for  the  same."  The  general  understanding,  as  well  as 
obvious  nneaning  of  this  clause,  is,  that  if  a  transfer  is  permitted  to 
nade  on  the  books  of  the  bank,  the  person,  to  whom  stock  is  trans- 
ed,  would  hold  it  discharged  from  any  lien  for  debts  due  the  bank. 
7ff//  V.  The  Lancaster  Banky  17  S.  &  R.  285.  Huston,  J. 
83.  The  words  **  indebted  to  the  bank,"  in  the  said  article,  do  not 
rain  the  lien  of  the  bank  to  notes  which  have  actually  fallen  due^ 
tare  unpaid:  therefore,  where  a  note  fell  due  after  a  levy  made  by 
sheriff  upon  the  stock  of  the  debtor,  it  was  held  that  the  bank  had  a 
i,tliongh  the  note  was  renewed  and  fell  due  again  before  the  sale. 
w/Zv.  The  Lancaster  Bank^  17  S.  &  R.  285. 
184.  The  bank  is  not  bound  to  appropriate  a  part  of  the  stock  to 
r  their  debt,  and  transfer  the  balance  to  the  sheriff's  vendee,  although 
ttock  is  worth  more  than  enough  to  pay  their  debt.  Ibid, 
S5.  Under  the  eleventh  article  of  the  3d  section  of  the  act  of  25th 
rch,  1824,  which  provides  that  "  no  stockholder  indebted  to  any  bank 
ein  mentioned,  for  a  debt  actually  due  and  unpaid,  shall  be  author- 
to  make  a  transfer  or  receive  a  dividend,  until  such  debt  is  dis- 
rged,  or  security  to  the  satisfaction  of  the  directors  given  for  the 
e;"  it  was  held — 

I)  That  where  a  partnership  was  indebted  to  a  bai\k,  the  latter  had 
M),  not  only  on  the  stock  held  by  the  firm  jointly,  but  upon  that  held 
jach  member  of  the  firm.  (2)  That  the  bank  was  not  bound  to  take 
1  security  as  arose  from  the  deposits  of  the  stockholder  with  the  bank. 
That  the  circumstance  of  the  stockholder  having  a  balance  in  bank 
e  than  sufficient  to  pay  the  debt  due  to  the  bank,  did  not  deprive  the 
k  of  the  lien  upon  the  stock.     The  Mechanics*^  Bank  v.  Earpj  4  R. 

• 

86.  The  lien  given  by  the  seventh  section  of  the  act  of  the  21st 
rch,  1814,  to  the  banks  upon  the  stock  or  a  debtor,  results  like  other 
iriiies  for  the  benefit  of  a  surety  of  such  debtor.  Kuhns  v.  The 
stmoreland  Bank,  2  W.  136. 

87.  Where  a  stockholder  in  a  bank  was  indebted  to  the  bank  in  two 
Bsof  different  dates,  and  the  bank  applied  the  stock  to  \he  payment 
the  second  note:  it  was  held  that  the  endorser  on  the  first  note  was 
charged.     Kuhns  v.  The  Westmoreland  Bank,  2  W.  1 36. 

88.  The  act  of  29th  March,  1819,  providing  that  stock  held  by  indi- 
aals  in  any  corporation  shall  be  liable  to  be  taken  in  execution  and 
I  in  the  same  manner  as  good  and  chattels,  &c.,  does  not  affect  the 
lof  a  banking  company,  under  the  above  mentioned  provision  of  the 
of  1814.     Sewallv.  The  Lancaster  Bank,  17  S.  &.  R.  285. 

89.  A  bank  which  receives  a  note  for  collection,  and  when  it  isover- 
!  places  it  in  the  hands  of  a  notary  in  the  usual  course,  is  not  liable 
the  neglect  of  the  notary  to  give  notice  to  an  endorser.  Bellemire  v. 
nk  U.  iS,  4  Wh.  405. 

90.  A  note  had  been  deposited  by  the  holder  in  a  bank  for  collection. 
len  it  fell  due  and  remained  unpaid,  it  was  placed,  as  usual,  in  the 
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hands  of  the  bank's  notary,  whose  clerk  called  at  the  store  of  6,  the  hit 
endorser,  to  inquire  for  the  place  of  residence  of  C,  the  first  eudonet 
The  wife  of  G,  who  was  in  the  store,  told  the  clerk  that  C  residMl  att 
particular  place,  which  was,  in  fact,  the  place  of  business  of  C*8  son* 
Notice  was  left  at  that  place,  and  G  was  informed  of  his  wife's  directioB 
as  to  the  place  of  residence  of  C.  The  note  was  renewed  by  agreeoMiiC 
between  the  parties,  and  when  it  again  fell  due  the  notary's  clerk  agaii 
left  notice  at  the  place  of  business  of  C's  son,  supposing  that  it  was  tin 
store  of  C;  by  which  mistake  C  was  discharged.  Held^  that  neither 
the  bank,  nor  its  ag^nt,  the  notary,  was  liable  to  the  holder  of  the  note 
for  the  consequences  of  the  omission  to  give  notice  to  the  endono; 
Ibid. 

191.  «/^  deposited  a  promissory  note  with  a  bank  for  collection,  whidi 
at  maturity  was,  by  mistake  of  the  clerk  of  the  bank,  carried  to  the  creifit 
of  «^  in  his  bank-book,  though  not  paid.  Several  weeks  afterwards, liM 
bank  discovering  the  mistake,  erased  the  credit  from  the  bank  book  of  il, 
who  gave  notice  to  the  bank  that  he  held  them  responsible  for  tin 
amount.  The  bank,  proceeded  to  sue  the  drawer  of  the  note  in  their 
own  name,  and  afterwards  brought  suit  against  his  bail,  which  enili 
were  fruitless:  held^  that  the  bank  was  liable  U>Ji  for  the  amount  fFe- 
tkerill  V.  Bank  of  Pennsylvania^  1  M.  399. 

192.  The  cashier  of  an  incorporated  bank  gave  a  bond  with  sureties 
with  condition  that  he  should  '<  well  and  truly  perform  the  duties  of 
cashier"  of  the  said  bank.  By  the  act  of  incorporation,  the  bank  wu 
required  to  pay  annually  to  the  state  treasurer,  six  per  cent,  of  the 
amotmt  of  the  dividends;  on  failure  to  do  which  for  a  specified  period, 
the  charter  was  thenceforth  to  become  <^  absolutely  null  and  void,  andof 
no  effect  whatever,"  and  the  bank  to  be  "dissolved,  unlawful,  and  un- 
incorporated," except  so  far  as  corporate  capacity  should  be  necessarf 
to  the  enforcement  of  contracts  made  by  it,  or  with  it,  before  the  period 
of  delinquency.  By  the  omission  of  the  cashier  to  pay  the  six  perceol 
within  the  specified  time,  the  charter  became  forfeited  in  the  beginning 
of  January,  1818;  but  by  an  act  passed  on  the  2d  of  February  ensuing, 
the  charter  was  '<  revived  and  continued  in  as  full  force  and  ample  a 
manner  as  if  no  forfeiture  had  taken  place:"  /fe/c^,  that  the  sureties  were 
not  liable  for  the  acts  or  defaults  of  the  cashier,  which  happened  subse- 
quently to  the  forfeiture  of  the  charter.  Bank  of  Washington  v.  Bof- 
ringlon^  2  P.  R.  27.     (Huston,  J.  dissenting.) 

193.  The  act  of  2lst  April,  1814,  which  imposes  a  duty  of  eight  per 
cent,  upon  the  dividends  declared  by  any  bank,  provides  that  upon  the 
failure  of  the  bank  to  pay  the  same  to  the  state  treasurer,  he  shall  d^ 
clare  the  charter  of  such  bank  to  be  forfeited:  Held,  thai  although  the 
state  treasurer  had  declared  the  forfeiture  of  a  charier,  yet  the  stale  was 
not  precluded  thereby  from  recoverirjg  by  action  the  duty  of  eight 
per  cent.  The  Commonwealth  v.  The  Huntingdon  Bank,  2  P.  R 
438. 

194.  By  the  act  of  22d  of  March,  1817,  entitled  "an  act  to  prevenllhe 
making,  issuing,  receiving,  and  circulating  certain  descriptions  of  uotes 
and  tickets,  in  the  nature  of  bank  notes,"  &c.;  a  note  in  the  nature  of  a 
bank  note  issued  by  an  individual,  is  available  so  far  as  to  enable  the 


J  by  ihe  plaintitls.  When  it  Icll  due, an  aTrangeinenl  was  made 
ihe  cashier  of  the  bank  and  Ihe  defendant,  by  which  ihe 
reed  that  if  the  defendant  would  confess  Judgment  lo  the  bank 
"al  securiiy,  ihc  bank  would  bring  suit  against  the  drawer  and 
r  to  collect  Ihe  money  from  lliem.  The  defendant  accordingly 
judgment,  and  a  suit  was  bronght  against  the  drawer  In  the  - 
the  endorser,  in  which  a  juigment  was  obtained  and  stay  of 
entered,  on  the  expiration  nf  which  an  execution  issued:  Held, 
the  arrangement  made  by  the  cashier  was  binding  upon  the 
r  it  had  been  acted  upon  by  them;  (3d,]  that  the  attorney  of  the 
I  not  bound  to  except  lo  the  snrety  by  stay  of  execution,  it  ap- 
tal  he  was  in  good  credit  and  property  at  the  time;  (3d,}  that  the 
s  not  bound  to  pursue  the  surety  in  his  recognisance  before 
g  against  tbe  defendant.     Bank  ofPenn.  v.  Beid,  1  W.  &  S. 

1  an  action  by  an  incorporated  bank  against  a  firm  as  drawers 
sted  bill,  where  the  defence  was  that  one  of  the  defendants  liad 
'n  from  the  firm  before  Ihe  drawing  of  the  bill;  it  was  held  ihat 
f  the  dissolution  of  the  partnership  having  been  cooinjunicated 
jng  of  the  directors,  was  evidence  of  actual  notice  to  go  to  the 
lough  it  did  not  appear  that  the  exchange  commiliee,  who  dis- 
he  bill,  had  notice.    Bank  of  Pittsburg  v.  Whitehead,  10  W. 

took  of  one  bank  held  by  another  bank  is  not  taxable  for  schools 
operty  of  the  latter  under  the  act  of  asth  March,  1831;  nor  is 
tock  held  by  a  bank  taxable  for  such  purpose.  School  Direc- 
(trliah  Bank,  8  W.  2S9.' 

ind  it  was  held  that  the  tt&nk  might  resist  payment  nf  the  lax, 
tbey  had  neglected  to  avail  themselves  of  the  appeal  given  by 
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ting  as  a  board  for  the  transaction  of  the  business  of  the  bank,  that  thi, 
notes  had  arrived  at  maturity  and  had  not  been  paid;  and  that  it 
not  sufficient  to  prove  that  the  president  or  one  or  more  of  the  diredon 
knew  the  fact  that  the  notes  had  not  been  paid.  Harrisburg  Bank 
Farster,  8  W.  12. 

204.  The  discounting  a  note  made  payable  ^'in  the  office  notes"  of  (b| 
bank  is  not  a  violation  of  the  14th  article  of  the  act  of  25th  March,  ISSI^j 
which  prohibits  corporations  dealing  with  any  profits  of  the  bauk, 
Irvine  v.  Lumberman's  Banky  2  W.  &  S.  190. 

205.  In  an  action  against  a  bank  upon  its  notes  payable  to  beareri 
order,  the  court  will  not  require  the  plaintiff  to  bring  the  notes  into 
and  impound  them  before  giving  judgment;  though  they  will  control 
execution  so  as  to  protect  the  defendant.    Bank  U.  S.  ▼•  7%/iyer}2  W. 
&  S.  443. 

206.  After  judgment  in  an  action  against  a  bank  upon  its  notet, 
court  may  refer  to  the  prothonotary  to  assess  the  damagesJ    Bank  U.tt\ 
V.  Thayer,  2  W.  &  S.  443. 

207.  Where  one  who  was  indebted  to  the  Bank  of  G.,  and  wboM 
placed  sundry  small  accounts  in  the  hands  of  a  magistrate  for  collectioi^i 
wrote  a  letter  to  him  which  was  delivered  to  the  bank,  in  which  hedi*i 
rected  the  magistrate  to  proceed  without  delay  with  the  collection  of  dw 
accounts,  and  as  the  money  was  received  to  pay  it  over  to  the  bank,fs^ 
which  purpose  the  accounts  were  thereby  transferred  to  the  bank; 
as  soon  as  the  debt  due  by  him  to  the  bank  should  be  satisfied  this  ti 
fer  to  be  void;  it  was  held  that  the  bank  was  not  bound  to  prosecute  ll 
claims  with  diligence,  and  was  not  liable  ex  negligentia  in  case  of 
insolvency  of  the  debtor.     Miller  v.  Gettysburg  Banky  8  W.  192. 

208.  The  resolution  of  the  legislature  of  Pennsylvania,  passed  on  the 
3d  of  April,  1840,  which  declares  that  any  person  may  proceed  to  re-  ] 
cover  from  any  of  the  banks  of  the  commonwealth  its  liabilities,  &&* 
<' according  to  the  common  law  in  force  in  this  commonwealth,  and  not 
otherwise,'^  does  not  prevent  judgment  being  obtained  against  a  bank 
for  want  of  an  affidavit  of  defence  under  the  act  of  1835,  in  an  actioB 
against  such  bank  upon  its  notes,  whether  payable  to  bearer  or  ordei; 
Hall  V.  Bank  U.  iS.,  6  Wh.  585. 

209.  In  actions  against  the  Bank  of  the  United  State.s,  upon  baidc 
notes  payable  to  bearer,  it  was  held,  that  the  plaintiflF  was  entitled  \» 
judgment  for  the  principal  wiih  intefest  at  the  rate  of  twelve  pet  cetl 
per  annum,  to  be  computed  from  the  commencement  of  the  suit, aod 
not  otherwise;  although  in  certain  statements  filed  with  the  copies  of  the 
notes  the  plaintiffs  averred  that  demand  had  been  made  at  an  earlier 
day.     Ibid, 

210.  Inactions  against  the  same  bank  upon  notes  payable  at  dayi 
subsequent  to  the  date,  it  was  held,  that  the  plaintiffs  were  entitled  to 
interest  at  the  rate  of  six  per  cent,  per  annum,  to  be  cotnputed  from  die 
days  at  which  the  notes  respectively  became  due.     Ibid. 

211.  In  an  action  against  a  bank  upon  its  notes  payable  to  order,iB» 
fees  for  notarial  protests  may  be  recovered:  secus  as  to  notes  payable  to 
bearer.     Ibid, 

212.  Under  the  seventh  article  of  the  fourth  section  of  the  act  of  1836, 
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riating  to  the  Bank  or  the  U.  S.)  the  functions  assigned  to  the  judge 
a  judicial,  not  miDistorial.  Kuhn  v.  Bank  U.  S.y  2  Ash.  170. 
813.  IVhere  an  apy||ant  under  that  article  received*  the  amount  of 
le  note  from  the  ban^t  was  heldy  that  he  was  no  longer  the  holder  of 
le  note,  and  therefore  not  entitled  to  pursue  the  clause  to  declare  void 
JM  charier.     Ibid, 

.  214.  In  order  to  entitle  the  person  claiming  to  proceed  under  the  act 
1 18th  Feb.  1836,  for  a  forfeiture  of  the  charter  of  the  Bank  of  the  U. 
itales,  it  is  necessary  that  he  should  remain  the  owner  of  the  note  frotn 
Ike  time  of  the  first  refusal  of  the  bank  to  pay  it  until  the  application  is 
|»de  to  the  judge  to  take  the  proof  of  it.  Lockhart  v.  Bank  U.  S.^  2 
plh.  406. 

-i-915.  The  Bank  of  the  U.  States,  incorporated  by  the  act  of  the  18th 
if  February,  1836,  was  not  within  the  provisions  of  the  9th  section  of 
|»  general  banking  law  of  25th  March,  1824,  authorising  the  legisla- 

C»at  pleasure  to  alter  or  revoke  bank  charters.     Cometh  v.  Bank  U. 
%  Ash.  349. 
i^'  fl6.  The  Bank  of  the  United  States  was  not  within  the  resolutions  of 
P»3d  April,  1840,  imposing  certain  penalties  upon  banks  in  the  event 
If  their  not  resuming  specie  payments.    Ibid, 

~.  tlT.  Where  the  act  to  incorporate  the  Bank  of  the  U.  States  provided 
pnain  penalties  in  the  event  of  a  refusal  to  pay  the  notes  of  the  bank 
pi  specie;  and  certain  resolutions  of  the  legislature  imposed  other  and 
ler  penalties  on  banks  generally  for  continuing  a  suspension  of 
3e  payments,  it  was  heldy  that  the  resolutions,  if  applicable  to  the 
ik  of  the  U.  States,  were  a  violation  of  the  charter,  and  therefore 
institutional  and  void.  ComUh  v.  Bank  U,  S.^  2  Ash.  349. 
S18.  By  the  7th  section  of  the  act  incorporating  the  Bank  of  Pennsyl- 
laaia,  the  number  of  votes  to  which  each  stockholder  should  be  entitled 
to  t>e  according  to  the  number  of  shares  he  should  hold,  in  the  pro- 
ions  following;  that  is  to  say,  for  one  share,  and  not  more  than  two 
ires,  one  vote  for  each  share;  for  every  two  shares  above  two,  and  not 
ling  ten,  one  vote;  for  every  four  shares  above  ten,  and  not  cx- 
ling  thirty,  one  vote;  for  every  six  shares  above  thirty,  and  not 
piceeding  sixty,  one  vote;  for  every  eight  shares  above  sixty,  and  not 
itteeeding  one  hundred,  one  vote;  but  no  person,  copartnership  or  body 
litic,  should  be  entitled,  either  in  his  own  right  or  as  a  proxy,  to  a 
Iter  number  than  thirty  votes.  By  the  act  of  29th  March,  1842, 
arising  an  assignment  by  the  bank,  and  directing  the  election  of 
la^ees  by  the  stockholders,  it  was  provided,  that  in  such  election  the 
PMe  should  have  as  many  votes  as  though  the  same  were  held  by  indi- 
jridiials,  as  the  law  now  limits  in  relation  to  the  election  of  officers. 
[Hie  commonwealth  owned  3750  shares,  and  claimed  3750  votes.  The 
jpiber  stockholders  alleged  that  the  commonwealth  was  entitled  to  but 
Airty  votes.  Held^  that  the  proviso  was  too  uncertain  for  the  court  to 
Irterpret  and  decide  upon,  without  assuming  a  power  to  control  the 
ivent;  and  therefore  an  election  in  which  the  commonwealth  was 
iBowed  bat  thirty  votes,  was  invalid,  and  no  election  could  be  held 
viihout  further  legislation.  ComUh  v.  Bank  of  Pennsylvania,  3  W. 
kS.173. 
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219.  The  plaintiff's  bill  charged,  that  the  defendants  were 
and  trustees  for  the  plaintiff  of  large  sums  of  public  moneyil^  which 
threatened  to  apply  to  their  own  use,  and  that  Apy  had  misapplied j 
converted  to  their  own  use  large  portions  thereof,  and  prayed  in 
junction  to  restrain  them  from  paying  out  such  trust  moneys,  or 
ing  any  of  their  effects;  on  which  an  injunction  issued  after  notioe, 
without  objection.   Afterwards,  by  consent,  the  defendants  were 
to  pay  to  the  use  of  the  plaintiff  the  amount  deposited  and  the 
expenses  of  the  Bank,  without  prejudice.    The  defendants,  some 
after,  filed   their  answer,  denying  that  they  were  trustees,  and 
they  had  received  the  moneys  otherwise  than  as  deposits  in  the 
course  of  business,  and  answering  the  other  parts  of  the  bill,  and 
ing  a  dissolution  of  the  injunction.    An  act  of  assembly  was  theD 
to  enable  the  defendants  to  make  an  assignment,  which,  in  the  fiin 
tion,  enacted  that  such  assignment  should  be  made,  if  approved  bf 
stockholders;    provided^  the  commonwealth   should   have  a  rigb 
voting  in  the  election  of  assignees  proportioned  to  her  number  of 
The  other  sections  prescribed  the  duties  and  powers  of  the 
and -the  last  section  declared,  that  before  any  assignment  should  be 
the  defendants  should  pay  the  debt  due  to  the  commonwealth, 
stockholders  resolved  to  assign,  and  elected  assignees,  but  the 
was  held  void  by  the  Supreme  Court,  in  consequence  of  the  im[ 
tions  of  the  proviso,  in  relation  to  the  number  of  votes  the  plaintiff 
entitled  to.     Held^  that  the  other  parts  of  the  act  remained  in  force 
effect,  and  by  them  the  commonwealth  was  secured  a  priority  of 
ment,and  that  the  injunction  ought  not  to  be  dissolved.  Comm 
V.  Bank  of  Pennsylvania^  3  W.  &  S.  184.    (Kennedt,  J.,  dissenting^ 

220.  T.  VV.  D.  being  about  to  commence  business  as  a  banker, e 
cuted  a  bond  to  certain  persons  as  trustees,  reciting  that  he  was  ai 
to  issue  his  certain  promissory  notes  for  the  payment  of  divers  sunn 
money  on  their  being  presented  at  his  banking  house,  in  the  city  of  P< 
according  to  the  tenor  and  effects  of  the  said  notes;  and  the  condition 
that  he  should  at  all  times  thereafter  '*  pay  and  discharge  all  and  e 
the  promissory  notes  made  payable  by  him  as  aforesaid."  Held, 
these  words  mcUided  posl  noies^  i.  e.  notes  payable  at  a  distant  perioi 
Matter  of  T.  fV.  Dyott,  2  W.  &  S.  463. 

J.  Of  tUfTipike  companies, 

221.  The  benefit  which  may  result  to  individual  property,  by  ihecoi* 
struction  of  a  public  road,  does  not,  in  contemplation  of  law,  enter  ii* 
the  consideration  of  the  contract  of  subscription  to  the  stock  of  a  cos* 
pany  incorporated  for  the  purpose  of  making  such  road.  Irvinf*  1* 
Susqtiehannaj  8^*c,  Turnpike  Road  Co,,  2  P.  R.  466.     Gibson,  C.  J* 

222.  Such  subscriptions  are  subject  to  the  power  of  the  managenrf 
such  company,  and  also  of  the  legislature  to  correct  errors  of  iocitifii 
between  intermediate  points.     Ibid.     Gibson,  C.  J. 

223.  A  turnpike  road  cannot  be  taken  in  execution  for  the  debt ofib 
incorporated  company  by  whom  it  is  held.  Ammant  v.  NttoSUa^ 
dria,  fyc.  Co,,  13  S.  &  R.  210. 

224.  If  a  turnpike  company  hold  land  not  on  the  road,  it  may  betaken 
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Kecutiony  bat  if  such  land  be  blended  in  the  levy  witli  the  turnpike 
I,  the  whole  proceedings  must  be  quashed.     Ibid. 
25.  A  proper  mode  of  obtaining  satisfaction  from  an  incorporated 
ipike  company,  would  be  by  sequestration  of  the  tolls;  should  the 
riature  authorise  it    Ibid. 

86.  A  failure  to  elect  managers  of  a  turnpike  corporation,  at  the  time 
ointed  by  the  act  of  incorporation,  does  not  produce  a  dissolution  of 
corporation:  the  power  of  the  corporation  may  be  revived  by  a  sub- 
aent  election,  conformably  with  the  charter.  Rose  v.  The  Rosebury 
mpike  Co.,  3  W.  46. 

t87.  li  seetns  that  unless  authority  for  the  purpose  is  expressly  given 
i  turnpike  road  company,  they  cannot  maintain  an  action  to  recover 
apensation  for  the  use  of  the  road.  The  Huntingdon^  fyc.  Tum- 
«  Road  Co.  r.  Brown j  2  P.  R.  462.  , 

{88.  But  although  the  law  will  not  imply  a  promise  to  pay  toll,  yet 
express  contract  to  imy  tolls  or  any  other  stipulated  sum  is  binding. 
wman  v.  The  Pittsburg,  fyc.  Turnpike  Co.j  3  W.  126. 
189.  A  company  authorised  by  law  to  make  a  turnpike  road  and  to 
intain  and  keep  it  in  order,  has  a  right  to  use  so  much  of  the  earth 
1  materials  of  the  soil  within  the  limits  of  the  road  as  is  necessary  for 
purpose  not  only  of  making  but  of  repairing  the  road,  without  the 
mee  of  the  owner  of  the  soil;  especially  if  the  act  of  mcorporation  pro- 
e  compensation  for  the  owner  of  the  soil  for  the  damages  he  may 
fer  from  the  road  passing  over  his  land.  Stokely  v.  Robbstotvn 
idge  Co.,  5  W.  546. 

€f  the  right  of  compensation  for  the  use  of  private  property  by  a  road 
or  canal;  and  of  the  remedy  for  the  recovery  of  damages. 

230.  An  act  of  assembly  incorporating  a  railroad  company,  authorised 
iro  to  enter  upon  the  land  of  private  persons,  for  the  purpose  of  laying 
t  the  road,  and  to  take  possession  of  so  much  as  should  be  necessary 

constructing  the  road.  It  also  declared  that  if  the  parties  could  not 
ree  as  to  the  value  of  the  land,  &c.,  the  Court  of  Common  Pleas  should 
point  twelve  persons  to  value  the  same,  who  should  take  an  oath,&c* 
itly  and  impartially  to  value  the  same,  taking  into  consideration  the 
vantages  as  well  as  the  disadvantages  arising  from  the  road,  and  who 
ould  make  a  report  within  a  certain  time.  By  another  section  it  was 
ade  the  duty  of  the  company  to  provtde  and  keep  in  repair  a  suitable 
ieage  across  the  road  whenever  the  railroad  should  intersect  a  farm, 
a  a  petition  praying  the  court  to  appoint  persons  to  assess  the  damage 
istained  by  the  petitioner,  in  consequence  of  the  occupation  of  a  part 

his  land  by  the  railroad,  it  was  Ae/(/,— (1)  That  it  was  not  necessary 
t  the  jury  to  return  a  valuation  of  the  land  occupied,  nor  of  the  mate- 
ils  taken  in  the  construction  of  the  road,  or  of  the  sum  allowed  for 
ther  injuries.  (2)  That  it  was  not  necessary  for  them  to  state  the  quan- 
ty  of  land  taken  for  the  road,  nor  to  give  a  description  of  the  same.  (3) 
hat  the  jury  had  no  right  to  include  any  claims  for  bridges;  and  there- 
^  that  the  report  was  bad  in  assessing  damages  to  the  petitioner  for 

bridge  for  the  use  of  the  premises.  Wilmington^  fyc.  Railroad  v. 
MmbUj  4  Wh.  47. 


ana  tne  aeiendant  proceedea  to  construct  the  raiiroaa  oetore  ju 
was  entered  upon  the  verdict,  it  \vas  held  that,  although  liabi 
trespasser,  yet  he  was  pi'otected  from  vindictive  damages.  Ha 
Thomas,  10  W.  63. 

233.  Under  the  act  of  the  14ih  of  April,  1834,  a  canal  or  i 
company  may  remove  an  action  brought  against  it  into  another 
for  trial  at  any  time  before  the  jury  is  sworn;  and  if  the  necesss 
davit  be  made  before  such  time,  it  is  error  in  the  court  to  procc 
iher.     fVilliamsport,  ^*c.  Railroad  Co.,  v.  Cummins^  8  W.  45i 

234.  Where  an  act  incorporating  a  canal  company  anthorised 
to  assess  damages  for  the  occupation  of  the  land,  and  declared  tl 
costs  should  be  assessed  by  the  court,  it  was  held  that  the  jury  co 
include  in  their  assessment  of  damages  a  sum  for  the  expenses 
proceedings.   Hirst  v.  Delaware  and  Schuylkill  Canal  Co.^Z  1 

,  235.  Where  land  was  held  by  «^  and  B  in  right  of  their  res 
wives,  and  •d  by  letter  authorised  B  to  proceed  in  his  own  n 
have  damages  assessed,  and  declared  that  he  should  agree  and  • 
to  what  is  done,  and  would  give  any  release  required,  it  was  he 
this  did  not  authorise  B  to  proceed  in  his  own  name  describ 
whole  farm  as  his  own;  and  that  the  irregularity  was  not  cure 
subvsequent  release  executed  by  ji  and  his  wife.  Railroad  v.  J 
7  W.  33. 

236.  Where  an  act  of  assembly  directed,  that  if  the  parties  coi 
agree  upon  the  amount  of  damages,  it  should  be  lawful  for  the  C 
Common  Pleas  to  award  a  venire^,  &c.  and  on  the  report  of  the  ji 
final  judgment  thereon,  and  on  the  payment  of  the  amount  of  A\ 
to  the  owner  of  the  land,  or  if  tie  should  refuse  to  receive  it,  or  t 
pable,  &C.  then,  on  payment  of  the  money  into  court,  the  co 
should  become  seised  of  the  same  estate,  &c.  as  the  owner  had, 
Iield.  that  after  such  iuds^ment  and  navment  of  monev  into  court. 
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»  under  the  act  to  incorporate  the  Reading  Railroad  Co.  Her- 
lading  Railroadj  9  W.  272. 

a  proceedilng  against  the  Reading  Railroad  Co.  to  recover 
or  injury  done  to  the  plaintiff's  property  by  the  construction 
i  and  the  taking  of  materials,  it  was  held  that  the  Jury  could 
nto  confllideration,  for  the  purpose  of  reducing  the  damages,  any 
\  which  the  plaintiff  might  derive  from  the  establishment  of 
n  respect  to  other  property  which  he  held  on  another  part  of 
Reading  Railroad  Co,  v.  Gilsony  8  W.  243. 
nder  the  act  of  29th  September,  1791,  the  Union  Canal  Co. 
eeded  to  the  rights  of  the  Schuylkill  and  Susquehanna  Navi- 
)  had  a  right  to  erect  dams  in  the  S  watara  creek;  and  authority 
itly  given  by  the  legislature  to  individuals  to  erect  dams  in  the 
k  was  subject  to  this  right;  consequently  damages  cannot  be 
by  such  individual  from  the  Canal  Co.  for  the  exercise  of  their 
aion  Canal  Co.  v,  Landis^  9  W.  228. 
)e  Union  Canal  Co.  are  not  liable  to  damages  for  deepening  a 
means  of  a  dam,  whereby  the  party  has  been  deprived  of  the 
»rd  over  the  stream.  Zimmerman  v.  The  Union  Canal  Co.^ 
-346. 

purchaser  of  land  after  the  injury  alleged  to  be  done,  cannot 
)roceedings  against  the  Union  Canal  Co.  for  the  damages.  It 
wner  at  the  time  of  the  commission  of  the  injury  that  the 
nust  be  awarded.  Zimmerman  v.  The  Union  Canal  Co,j 
346. 

right  to  a  compensation  in  damages  for  the  occupation  of  land, 
rpose  of  a  canal,  was  held  not  to  pass  by  a  conveyance  of  the 
3  vendee.     Schuylkill  and  Susquehanna  Navigation  Co.  v. 
W.  343. 

here  application  had  been  made  in  1794,  by  the  Schuylkill 
lehanna  Navigation  Company,  to  the  Supreme  Court  for  a 
f  quod  damnum,  in  pursuance  of  the  act  of  incorporation, 
;  was  immediately  granted,  and  an  inquisition  returned;  and 
proceeding  was  had  until  1S27,  when  application  whs  made 
t  of  a  grantee  of  the  former  owner,  to  be  made  a  party,  and 
ent  on  the  inquisition;  the  court  refused  to  grant  the  applica- 
i. 

ider  the  10th  and  11th  sections  of  the  act  of  8th  March,  1815, 
An  act  to  incorporate  a  company  to  make  a  lock  navigation 
er  Schuylkill,"  which  provide  for  compensation  to  persons 
;hold  has  been  permanently  injured  or  occupied  by  the  com- 
proceeding  to  obtain  compensation  must  be  in  the  name  of  the 
the  land.  Reese  v.  Addams,  16  S.  &  R.  40. 
the  land  in  such  case  be  charged  with  liens,  it  seems  that  pay- 
ie  company  to  the  owner  would  be  good,  unless,  perhaps,  on 
»tice.     Ibid. 

It  where  the  amount  of  the  damages  had  been  paid  by  the 
into  the  hands  of  a  third  person,  against  whom  suit  was 
f  the  assignee  of  the  owner  of  the  land,  which  was  charged 
>ayiiient  ojf  legacies,  it  was  held  that  he  was  not  entitled  to 


r  r 


249.  But  when  the  appeal  is  tried  by  a  jury  from  an  adjoining  ( 
under  the  provisions  of  the  supplemental  act  of  1st  February,  18: 
the  company  succeeds  in  reducing  the  anoount  of  damages  repoi 
the  first  jury,  they  are  bound  to  pay  the  costs  of  the  jury,  brougl 
the  adjoining  county.     Ibid. 

250.  The  act  of  assembly  of  the  201h  March,  1818,  **to  imprc 
navigation  of  the  river  Lehigh,"  and  that  of  the  13th  February 
<<  to  incorporate  the  Lehigh  Coal  and  Navigation  Company,"  in 
ing  a  remedy  for  injuries  occasioned  by  the  construction  of  the 
provides  for  nothing  that  was  not  remediable  at  common  law; 
the  other  hand,  the  statutory  remedy  extends  to  every  comni 
injury.  Lehigh  Bridge  Co,  v.  Lehigh  Coal  and  Navigatit 
4R.9. 

251.  A  corporation,  (such  as  a  bridge  company,)  though  not 
the  letter  of  the  acts,  is  within  their  equity,  and  may  recover  d 
in  the  mode  prescribed  by  them,  for  injuries  sustained  in  its  pr 
Ibid. 

252.  The  remedy  given  by  the  acts  of  assembly  incorporat 
Lehigh  Coal  and  Navigation  Company,  to  the  owner  of  lana,  to  i 
damages  for  injuries  done  by  the  company  in  constructing  their 
can  be  resorted  to  only  where  the  parties  are  unable  to  agree  u| 
compensation  to  be  made  to  the  owner  of  the  land.  Where  an 
ment  has  been  entered  into,  the  remedy  is  by  suit  on  the  agre 
but  if  the  company,  after  such  agreement,  without  regard  to  il 
and  make  their  canal  through  land  different  from  that  which  was 
on,  the  owner  is  at  liberty  to  rescind  the  contract,  and  proceed  ur 
acts  of  assembly.  Bertsch  v.  The  Lehigh  Coal  and  Natrigati 
4  R.  130. 

253.  Proceedings  on  the  assessment  of  damages  in  the  case  < 
taken  by  a  railroad  company,  under  the  authority  of  an  act  of  as 
may  be  removed  into  the  Supreme  Court  by  certtoraru    Sck 
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ed  the  2d  day  of  April,  1831,  the  Court  of  Common 
the  jurors  may  be  appointed  to  assess  the  damages 
owner  of  land  taken  for  the  railroad,  has  no  power  to 
merits  of  the  report  and  set  it  aside  on  the  mere  ground 
•r  excessiveness  of  damages.  fVilling  v.  Baltimore 
.460. 

e  act  of  17th  February,  1831,  incorporating  the  Phila- 
itown  and  Norristown  Railroad  Company,  where  an 
entered  by  the  owner  of  land  upon  which  the  road  has 
,  from  the  report  of  the  jury  appointed  to  estimate  the 
m  may  order  an  issue  to  be  made  up  between  the  par- 
of  trespass  quare  clausum  /regit.    Railroad  v.  Smithy 

3dings  to  estimate  the  injury  sustained  by  the  owner  of 
m  raised  by  the  Schuylkill  Navigation  Company,  it  was 
ry  were  to  ascertain  what  was  the  real  damage  to  the 
3vents,  and  were  not  to  be  governed  by  the  consideration 
lich  the  owner  might  have  derived  from  an  accidental 
of  grain  at  the  particular  time.  Schuyl.  Nav.  Co.  v* 
.  109. 

ict  to  incorporate  the  Philadelphia,  Germantown  and 
road  Company,  it  was  made  the  duty  of  the  company 
fficient  causeway,  whenever  it  should  be  necessary  to 
T  of  land  through  which  the  road  might  pass,  to  cross 
e  road;  and  it  was  declared,  that  they  should  be  liable 
damages  to  any  person  grieved.  The  company  laid  out 
he  land  of  the  plaintiff,  so  as  to  prevent  his  passing 
)f  his  farm  to  another;  but  they  did  not  complete  the 
element  to  the  act  of  incorporation,  they  were  authorised 
)ute  of  the  road;  and  it  was  declared  that  any  person 
change  of  route  might  apply  to  the  Court  of  Common 
ipointment  of  men  to  assess  the  damages,  &c.  Held^ 
nent  repealed  the  original  act,  so  far  as  respected  the 
n,  and  that  the  plaintiff  could  not  maintain  an  action  of 
'er  damages  as  at  common  law,  but  was  confined  to  the 
ly  the  supplement.     Knorr  v.  Germantown  Railroad 

of  assembly  which  authorises  the  borough  of  Harris^ 
land  necessary  for  the  purpose  of  supplying  the  inhabi- 
r,  must  be  construed  in  subordination  to  that  provision 
ion  which  prohibits  the  legislature  from  investing  any 
iidividual  with  the  privilege  of  taking  private  property 
rithout  making  compensation  or  giving  adequate  security 
such  property  shall  be  taken.     Harrisburg  v.  Crangle, 

i  life  estate  is  vested  in  one  person,  and  the  remainder  in 
(uch  compensation  or  security  must  be  made  or  given  to 

a  good  objection  to  a  proceeding  to  ascertain  the  value 
for  public  use  by  authority  of  law  and  the  constitution, 
I  previously  taken  possession  of  without  authority;  bat 
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notwithstanding  the  proceeding  and  result  of  it,  it  leaves  the  party  ei> 
posed  to  answer  for  the  trespass.    Ibid, 

L.  ConstruUion  of  certain  acta  of  Assembly  relating  to  the  Union  Canal  0$^ 

and  other  corporations. 

263.  The  secretary  of  the  Union  Canal  Company  was  within  Ihi 
provisions  of  the  7(h  section  of  the  actof  29th  March,  1819,  entitled  **A| , 
act  supplementary  to  an  act  eptitled  An  act  to  incorporate  the  Uoioft 
Canal  Company,'^  &c.;  and  therefore  was  not  entitled  to  any  salaif 
until  (he  works  were  re-commenced.  Ehrenzellerr,  The  Union  Cand 
Co.,  1  R.  181. 

263.  Nor  could  such  officer  claim  a  compensation  for  his  services  apoi 
a  quantum  meruit.    Ibid, 

264.  An  action  was  brought  by  a  holder  of '^old  stock"  in  the  Uoioi 
Canal  Company  of  Peimsylvania,  to  recover  the  arrears  of  an  annol 
interest  of  six  per  cent,  arising  from  the  avails  and  net  proceeds  of  ibl 
lottery  pledged  as  a  fui\d  for  the  payment  of  such  interest,  by  the  31 
section  of  the  act  supplementary  to  the  act  entitled  **  An  act  to  iooor* 
porate  the  Union  Canal  Company  of  Pennsylvania/'  passed  on  the  %9k 
of  March  1819.  ^e/£^,  that  there  was  no  debtor  to  be  sued;  no  faal 
liable  when  the  suit  was  brought,  and  that  the  plaintiff  could  not  reoofCL 
Swift  V,  The  Union  Canal  Co,,  5  R.  46. 

265.  In  1792,  an  act  of  the  legislature  was  passed,  to  incorporaieft 
company  for  opening  a  canal  between  the  rivers  Delaware  and  Schayt, 
kill,  which  authorised  the  corporation  to  purchase,  take,  and  bold  al 
such  real  estate  as  should  be  necessary  for  them  in  the  prosecationtf 
their  works:  in  pursuance  of  which,  they  proceeded  to  layout  thec8D4 
part  of  which  passed  through  the  land  of  t^,  who  was  a  stockholder 
in  the  company.    In  1793,  a  parol  agreement  was  made  between  the 
cotnpany  and  Jl  for  the  price  of  that  part  of  his  land  taken  for  the  canal; 
which  agreement  was  recognised  by  a  bill  or  memorandum  in  writing 
made  by  t^  in  1798.    About  the  year  1793,  the  canal  was  actually  dog 
through  the  land  of  «/^;  but  the  communication  between  the  two  riven 
was  never  completed;  and  after  the  year  1795,  nothing  further  was  dona 
in  opening  the  communication  by  this  company;  but  the  strip  remained 
within  the  fences  of  «^  and  with  the  remainder  of  his  land,  was  at  000 
time  let  to  a  tenant  for  years,  who  used  part  of  it,  with  the  other  groniid, 
for  the  purpose  of  raising  grain.    In  1811,  an  act  was  passed  authorising 
a  junction  of  the  Delaware  and  Schuylkill  Canal  Company  with  lbs 
Schuylkill  and  Susquehanna  Navigation  Company,  under  the  name  of 
the  Union  Canal  Company,  by  virtue  of  which,  all  the  estates,  rights  and 
privileges  of  the  two  companies,  were  vested  in  the  new  corporation,  la 
1819,  another  act  of  the  legislature  required  the  Union  Canal  Compaof    I 
to  confine  their  operations  to  the  completion  of  the  communicatioa    j 
between  the  Schuylkill  and  the  Susquehanna.      In  1821,  «^  accepted     > 
certificates  for  10  shares  of  stock  of  the  Union  Canal  Company,  in  liea     I 
of  his  stock  in  the  old  Delaware  and  Schuylkill  Canal  Company.   la 
June,  1833,  part  of  the  land  of  •/?,  which  being  in  the  immediate  vidnilf 
of  Philadelphia,  had,  in  the  mean  time,  greatly  increased  in  value,  was 
sold  for  building  lots  to  B  and  C,  who  gave  mortgages  for  the  pnrcbasa- 
money.    In  an  ejectment  instituted  to  December  term,  1833,  by  the 
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I  Canal  Company  against  the  heirs  of  A^  and  the  purchasers 
'  them;  it  was  htld^  (1st.)  That  the  plaintiffs  acquired  a  right  in 
m1,  occupied  or  taken  for  the  canal,  and  not  merely  an  easement 
in.  (2d.)  That  the  possession  of  A  was  not  to  be  considered  as 
rae  to  the  plaintiffs,  so  as  to  give  effect  to  the  statute  of  limitations. 
That  the  abandonment  of  the  canal,  and  the  dissolution  of  the  old 
pany  in  1811ydid  not  raise  any  equity,  which  would  avail  the  defend- 
as  a  defeneey  or  authorise  them  to  treat  the  contract  as  rescinded. 
.)  That  supposing  B  and  C  to  be  purchasers  without  notice,  they 
e  not  entitlea  to  protection  further  than  as  they  had  actually  paid  the 
diaae  money:  the  mortgages  not  being  considered  as  payment. 
ion  Canal  Company  v.  Youngs  1  Wh.  410. 
!66.  Jurisdiction  to  inquire  into  and  assess  damages  done  to  the 
Der  of  lands  through  which  the  Union  Canal  passes,  is  not  confined 
the  l.3th  section  of  the  act  of  1811,  to  the  Quarter  Sessions  or  the 

^or's  Court  of  Philadelphia.  Bossier  v.  The  Union  Canal  Co., 
.211. 
157.  The  act  of  1811,  to  incorporate  the  Union  Canal  Company  of 
Dnsylvania,  does  not  authorise  the  company  to  erect  a  dam  across  the 
ole  channel  of  the  river  Schuylkill;  but  the  supplementary  act  of  20th 
iiruary,  1826,  does  authorise  the  erection  of  such  dam,  and  these  acts 
Dg  tn /lart  nta/erur,  must  be  construed  as  one  act:  Therefore  the 
imiy  provided  by  the  13th  section  of  the  act  of  1811,  for  injuries  to 
iperty  therein  mentioned,  may  be  applied  to  obtain  redress  for  such 
uies,  as  the  erection  of  the  dam  may  produce  directly  and  imme- 
Uely  to  property,  or  as  may  be  in  all  cases  of  the  like  kind,  the  inem* 
He  consequence  of  its  erection  under  the  authority  contained  in  the 
of  1886.  Union  Canal  Co.  v.  (yBrien^  4  R.  358. 
168.  The  complainant  seeking  a  remedy  under  the  acts  above  men- 
iied,  most  set  out  in  his  petition,  the  nature  of  the  alleged  injury,  and 
I  particular  ground  of  complaint,  so  that  it  may  appear  whether  he 
ims  damages  for  such  an  injury  as  the  law  provides  a  remedy  for,  or 
nplains  of  damnum  sine  injuria;  and  if  he  fails  to  do  so,  the 

reme  Court  will  quash  the  proceedings  of  a  jury  giving  damages, 
the  judgment  of  the  Court  of  Quarter  Sessions  entered  thereon. 
id. 

869.  By  an  act  of  assembly,  passed  in  1831,  a  company  was  incor<^ 
rated,  for  the  purpose  of  making  a  railroad  from  Philadelphia  to  the 
e  of  the  state  of  Delaware,  with  authority  to  .locate  the  road  along  the 
Dte  of  the  Baltimore  post  road,  or  as  near  thereto  as  the  ground  would 
jnit  The  act  also  contained  a  provision  for  the  assessment  and  pay- 
snt  of  damages  to  the  owners  of  land  taken  for  the  purposes  of  the 
ad.  In  1838  an  act  was  passed,  which  provided,  <*  that  Prime  street, 
Mn  Broad  street  to  Gray's  ferry  road,  in  thecotmty  of  Philadelphia,  be, 
id  the  same  iii  hereby  laid  out  of  the  width  and  in  the  same  direction 
at  it  is  now  opened  from  Eleventh  street  to  Broad  street;  and  it  shall 
i  the  duty  of  the  commissioners  of  the  said  county  forthwith  to  open  or 
vm  to  be  opened  the  street  aforesaid;  the  damage  accruing  therefrom 
^  be  assessed  and  paid  in  the  usual  manner,  except  that  one-third  of  the 
KpsDse  arising  from  the  increased  width  of  said  Prime  street  shall 
B  ptid  by^'  the  above-mentioned  company;  <<  and  the  said  company  are 
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hereby  authorised  to  lay  a  double  track  of  rails  in  the  centre  of  the  aii 
street  immediately  after  the  passage  of  this  act,  and  in  no  other  stnn 
running  parallel  therewith;  and  the  said  company  are  hereby 
to  grade  the  said  Prime  street  from  Broad  street  to  Gray's  ferry  road  fo 
ordinary  travelling  and  use.''  Heldy  that  it  was  not  lawful  for  the 
company,  under  these  acts,  to  enter  upon  private  land,  for  the  par 
of  locating  and  laying  their  railroad,  until  Prime  street  should  first  hmi 
been  opened  by  the  county  commissioners;  and  that  it  was  a  proper 
for  an  injunction.    Jarden  v.  Railroad  Co,j  3  Wh.  502. 

270.  In  1784  an  act  was  passed,  entitled  ^' An  act  to  establish  aodi 
corporate  a  public  school  at  6ermantown,in  the  county  of  Philadel|%ii.' 

.  The  preamble  recited,  that  divers  persons  in  Germantown,  &&,  ii 
raised  money  by  subscription,  &c.,  and  maintained  a  school  &c.;  that 
the  constitution  of  the  commonwealth  it  was  ordained,  that  a  school 
schools  should  be  established  in  each  county,  by  the  legislature, 
salaries  to  the  masters,  paid  by  the  public,  &c.;  and  that  divers  of 
inhabitants  of  Germantown  had  represented  that  the  situation  of 
town,  &c.,  rendered  it  a  proper  place  to  establish  a  school,  agreeably 
the  said  provision  in  the  frame  of  government.    The  second 
declared,  that  the  finances  of  the  state  were  not  in  a  condition  to 
into  execution  the  said  provision  of  the  constitution,  by  establi 
schools  at  the  public  expense  in  all  the  counties  of  the  state,  but  that 
was  proper  to  promote  th^  attempt  of  the  petitioners,  until  so 
further  could  be  done  by  the  legislature  in  a  more  extensive  way. 
eighth  section,  after  declaring  that  no  misnomer  of  the  corporation 
defeat  any  gift,  &c,  provided,  that  the  constitution  of  the  school 
not  be  '^  altered  or  alterable  by  any  by-law  of  the  trustees,  or  in  aif 
other  manner  than  by  an  act  of  the  legislature  of  this  state."    In  178^ 
an  act  of  the  legislature  was  passed  which  recited  the  last  mentiooei 
provision,  and  that  the  trustees  had  agreed  upon  certain  alterations,  ail' 
had  petitioned  the  legislature  for  their  aid  inalteringand  amendingtbeoi 
constitution;  and  among  other  things,  the  act  provided,  that  the  tmsIM 
should  be  chosen  by  such  persons  as  had  contributed  or  should  eoo- 
tribute  to  the  amount  of  forty  shillings  to  the  purposes  of  the  corporatioa 
In  IS37,  an  act  of  the  legislature  was  passed,  which  repealed  the  U 
mentioned  provision  of  the  act  of  17S4,  and  declared  that  all  citixm 
residing  within  the  limits  of  the  township  of  Germantown,  which  vM 
therein  defined,  should  be  entitled  to  vote  at  all  elections  for  the  choiDi 
of  trustees.  &c.    This  act  was  not  assented  to,  or  accepted  by  the  corpo- 
ration, or  the  trustees  or  foimders  of  the  school,  or  a  majority  of  (te 
contributors:  Held^  that  it  was  a  valid  act,  and  that  the  trustees  chosea 
by  the  contributors  of  forty  shillings,  under  the  act  of  1786,  were  not 
duly  elected.     Commonwealth  v.  Bonsally  3  Wh.  560. 

271.  An  act  of  assembly  incorporating  certain  persons  by  naiDe,8Dd 
all  others  thereafter  becoming  members,  the  object  of  which  incorpo- 
ration was  declared  to  be  to  receive  from  time  to  time,  deposits  of  noonefi 
and  to  pay  the  depositors  such  interest,  as  might  from  time  to  time  be 
agreed  upon  by  the  directors,  enacted,  that  for  the  security  of  the 
depositors  a  certain  capital  should  be  raised,  to  be  divided  into 
shares,  which  should  be  transferable,  &c.  The  act  then  proceeded 
to  provide  for  annual  meetings  of  the  members,  and  for  the  ebo- 


to  be  sucti,  although  they  never  possessed  sloctc  or  had  parted 
Philadelphia  Savings  Imtitution  (Case  of),  1  Wh.  461. 

An  iu:t  of  assembly  incorporated  in  the  first  section  certain  per- 
srein  named,  and  all  other  persons  (hereafter  becoming  members 
e  Philadelphia  Savings  Inatitmion,"  in  the  manner  ihereinarter 
led.  The  object  of  the  corporation  was  declared  to  be  to  receive 
i  of  money,  and  pay  interest  thereon.  For  the  security  of  the 
jrs  it  wasmadelhedulyof  the  members  to  raise  a  certain  capital, 
vas  to  be  divided  into  shares.  The  fourth  section  provided,  that 
lould  be  a  meeting  of  the  members  annually  in  the  month  of  May, 
choice  of  directors  from  among  the  members.  The  fifth  section 
id,  among  other  things,  that  the  directors  should  have  power  "  to 
)  for  the  admission  of  members,  and  furnishing  proofs  of  such  ad- 
,."     By  a  subsequent  act  of  assembly  it  was  declared,  that  stock- 

shoald  have  a  right  of  voting  for  directors,  and  that  they  should 
ble  for  directors.  A  by-law  was  passed  by  the  directors  elected 
uance  of  this  last  act,  providing  that  every  person  holding  one 
f  stock  should  be  a  member  of  the  institution,  and  that  upon  a' 
-  <^  his  stock,  such  person  should  cease  to  be  a  member:  Held, 
3at  the  directors  had  not  the  power  to  elect  members,  but  merely 
ide  for  their  admission;  and  (2nd,}  that  if  they  had  the  power,  the 

was  an  unreasonable  exercise  of  it,  and  inconsistent  with  the 
of  the  charter,  and  therefore  invalid.  Commonwealth  v.  Gilt, 
888. 

Under  the  act  of  SOth  March,  1810,  entitled  "  A  supplement  to 
entitled  An  act  to  incorporate  a  company  for  making  an  artificial 
im  Hamsburg  through  Lewistown  and  Huntingdon  to  Pitts- 
the  managers  of  the  company  thereby  incorporated,  cannot 
in  anaetion  to  recover  compensation  for  the  use  of  the  road, 
tnly  remedy  is  at  the  toll  gates  erected  according  to  law.  The 
nffdon,  fye.  Turnpike  Road  Co.  v.  Brown,  2  P.  U.  46S. 

Under  the  act  of  assembly  incorporating  "  The  Lancaster,  Eliza- 
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was  not  expressly  given  by  the  act.    Ridge  Turnpike  Co.  v.  Stoener^ 
2  W.  &  S.  548. 


COSTS. 


L 


A.  Costs  of  former  actions. 

B.  Costs  in  interlocQtory  proceedings. 

C.  Of  the  rule  for  security  for  costs. 

D.  Costs  on  an  appeal  from  an  award. 

£.  Of  the  costs  where  the  plaintiff  recovers  a 
sum  less  than  that  required  by  law  to 
give  the  court  jurisdiction. 

F.  Power  of  a  jury,  referees,  and  arhitratora, 
over  the  costs. 


O.  Costs  of  witneflfMi  wid  of  papen 
H.  CostsinpaiticiilaractioiiaaDdiB 


I.  Costs  in  error  asd  on  the  xemoval  of 

K.  Remedy  for  the  reooverj  of  costs;  vUi 

party  is  liable  for  costs;  and  hernifllli 

practice  in  respect  to  psEying  IIm 

of  tiie  court 


A.  Costs  of  former  aetions. 

1.  When  the  merits  of  a  case  have  been  heard,  and  the  plaintf  ■; 
nonsuited,  he  will  not  be  permitted  to  proceed  in  a  second  sait  ootil  tkl 
costs  of  the  first  are  discharged.    Newton  v.  Bewley^  1  Br.  38. 

2.  And  where  an  action  was  brought  by  t^,  assignee  of  B,  the  oUigBi 
in  a  bond,  the  court  staid  proceedings  until  the  costs  of  a  nonsait  iiij 
previous  action  instituted  in  the  name  of  .d?,  to  the  use  of  By  agaiMt ' 
same  (defendant  and  on  the  same  bond  were  paid.    Ibid. 

3.  Application  for  a.rule  to  stay  proceedings  until  thecostsof  afeiM 
suit  are  paid,  must  be  made  to  the  court  in  bank.  Les.  of  PlumsteH 
al.  V.  Rudebaghy  1  Y.  502. 

B.  Costs  in  interlocutory  proceedings. 

4.  The  costs  of  a  special  jury  were  to  be  paid  by  the  party  pottiogof 
the  trial.    Bayard  v.  M^Innes,  Add.  296,  note. 

5.  Where  the  plaintiff  had  taken  a  rule  for  trial  by  a  special  JQry,iDi 
did  not  strike  the  jury,  he  was  not  entitled  to  the  costs  of  the  term  oil 
postponement  of  the  trial  at  the  instance  of  the  defendant.  Ewing^* 
Byersy  2  Y.  128. 

6.  Whether  the  plaintiff  was  compellable  to  pay  the  costs  of  the  teri 
before  a  proviso  rule  was  taken,  and  previous  to  the  continuance  of  tb^ 
suit  by  the  plaintiff,  after  bis  giving  notice  of  trial,  dubitatur  io  WA^ 
V.  Bakery  1  Y.  171. 

7.  In  an  account  of  the  expenses  of  executing  a  commission,  the  oont 
allowed  the  charges  for  swearing  witnesses,  and  for  their  attendi*** 
but  rejected  those  for  agency  and  travelling  to  collect  money.  Xjf*^ 
V.  Wood,  1  D.  310. 

8.  Where  the  commission  is  to  take  testimony  altogether  at  the  ton 
stance  of  and  for  the  use  of  the  party  issuing  the  commission,  bepajtv 
the  expenses,  including  the  fees  of  the  commissioner  named  on  the  otbjr 
side,  although  cross  interrogatories  are  filed.  Kinsman  v.  Tueker^i^ 
426. 

9.  But  where  depositions  are  taken  on  the  opposite  side  abo,  the  ex- 
pense must  be  borne  equally.    Ibid, 
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C.  Of  the  rvlefor  security  for  costs, 

object  of  the  rule  requiring  security  for  costs,  where  the 
^mpIaiDant  is  not  a  citizen  of  the  district,  was  to  secure  the 
3  at  all  events,  whether  the  plaintiff  prosecute  his  suit  with 
herwise;  leaving  him  to  recover  them  from  the  defendant  if 
id  on  the  trial.  Brovme  v.  ^rbuekle^  1  P.  C.  C.  233. 
never  too  late  to  grant  the  rule,  in  the  case  of  a  foreign  plain- 
t  will  not  delay  the  trial.    Shaw  ▼.  Wallace^  2  D.  197;  S.  C. 

lie  for  security  of  costs  will  be  granted  of  course  when  the 

sides  out  of  the  state.    Fisher  v.  EvanSj  1  Br.  256. 

le  defendant  do  not  demand  security  for  costs  within  a  rea- 

le,  he  cannot  object  to  a  trial  that  such  security  has  not  been  ^ 

rjtokins  V.  Willbanhy  4  W.  C.  C.  R.  285. 

lie  on  the  plaintiff  to  give  security  for  costs  will  not  be  granted, 

is  a  uon-resident  of  the  state  at  the  institution  of  the  suit. 

Mann^  1  M.  321. 

affidavit  of  the  party  applying  for  such  rule,  is  defective 
rers  such  non-residence.    Ibid. 

in  the  Supreme  Court  the  rule  applies  to  the  case  of  a 
bo  removes  out  of  the  state  after  the  commencement  of  the 
11  as  to  the  case  of  a  plaintiff  non-resident  at  the  commence- 
9  suit.  Sharp  v.  Buffington,  2  W.  &  S.  454. 
irity  for  costs  will  not  be  required  where  one  of  the  plaintiffir 
hin  the  state,  although  the  others  may  reside  out  of  it.  Ztm- 
'.  Mendenhallj  2  M.  402. 

too  late  after  an  award  of  arbitrators,  and  an  appeal  by  the 
for  him  to  require  security  for  costs.    Cantelo  v.  Binns,  2  M. 

ere  a  rule  had  been  obtained  upon  a  plaintiff  to  give  security 
ind  the  following  entry  was  made  upon  the  docket,  '<  W.  A. 
IS  to  become  surety  for  the  costs  in  this  case,"  which  was 
liim,  it  was  held  that  this  did  not  amount  to  a  recognisance, 
n  action  of  debt  could  not  be  maintained  upon  it  as  such. 
Jweigartf  6  W.  191. 

D.  Costs  on  an  appeal  from  an  award, 

party  acquiescing  in  an  award,  is  not  within  the  provisions  . 
and  14,  of  the  act  of  1810,  which  provide  that,  if  either  party 
d  does  not  obtain  a  verdict  more  favourable  than  the  award, 
ly  one  dollar  per  day  to  the  opposite  party  during  his  attend- 
e  appeal.  Wycoffv,  Corliesj  2  Br.  217. 
defendant,  in  an  action  instituted  in  the  Common  Pkasy  ap- 
an  award  given  in  favour  of  the  plaintiff,  for  less  than  one 
ollars,  and  on  the  trial,  the  same  or  a  greater  sum  is  recovered, 
),  under  the  act  of  29th  March,  1809,  to  the  payment  of  the 
K|uent  to  the  appeal;  but  not  to  any  costs  prior  to  the  appeal, 
r  V.  DouglaSj  6  Binn.  402. 

ere  there  is  an  award  for  the  defendant,  and  the  plaintiff  istp- 
obtains  aVerdict,  he  is  entitled  to  the  costs  which  he  paid  on 


25.  On  an  appeal  by  a  defendant  from  an  award  of  arbitrator 
not  entitled  to  a  return  of  the  costs  paid  on  the  appeal,  if  the  p 
recover  a  less  sum  than  the  arbitrators  gave  him.  Pratt  v.  Na 
S.  &  R.  299. 

26.  And  in  such  case  each  party  pays  his  own  costs  which  hi 
crued  subsequent  to  the  appeal.  Ibid.  Landis  v.  Shasffer,  4  i 
196. 

27.  The  Supreme  Court,  on  error,  cannot  inquire  whether  ne 
dence  was  given  by  a  defendant,  on  an  appeal  frpm  an  award  o 
trators,  so  as  to  deprive  the  plaintiff  of  costs,  if  the  court  belo\ 
decided  that  the  defendant  shall  recover  costs.  Mixell  v.  JSro^ 
S.  &  R.  488. 

28.  On  an  appeal  from  an  award,  the  costs  of  a  former  award 
same  suit  which  was  set  aside  by  the  court,  without  imposing  anj 
must  be  paid  by  the  appellant.     Seely  v.  Barton^  5  S.  &  R.  390. 

29.  Where  a  plaintiff  obtained  a  verdict  for  a  less  sum  than  tha 
by  an  award  of  arbitrators,  from  which  the  defendant  appeals 
the  court  below  entered  judgment  for  full  costs,  the  judgment  ^ 
versed  as  to  the  costs  which  accrued  subsequently  to  the  appeal  fr 
award.    Rankin  v.  Murry^  2  P.  R.  74. 

30.  Where  a  defendant  took  out  a  rule  of  reference,  and  arb 
were  appointed,  who  never  met,  and  afterwards  the  rule  and  proc< 
were  struck  off,  and  a  second  rule  of  reference  entered,  upon  wh 
arbitrators  made  an  award  for  the  defendant:  it  was  held  that 
bound  to  pay  the  costs  of  the  first  rule.  Fleetwood  v.  Vane 
Ash.  10. 

31.  On  an  appeal  by  the  defendant  from  an  award,  if  he  suoc 
reducing  the  amount  awarded,  he  is  not  to  pay  costs  accruing  in 
quence  of  the  appeal,  although  he  introduces  evidence,  on  the  tr 


[/I  V.  jnign,  o  R.  j»i. 

ere  arbitrators  found  for  the  plaintiffs  in  ejeclment  for  three- 
ihe  land,  with  six  cents  damages,  &c.,  from  which  the  defendant 
ind  afterwards  the  plaintiffs  conveyed  their  liile  to  the  land  to 
rought  another  ejectment  and  recovered  the  land;  and  then 
il  of  thisacrion  there  was  a  verdict  for  six  cents  damages  only: 
I  that  the  plaintiff  was  not  entitled  to  recover  any  costs  subse- 
le  appeal,  and  that  the  defendant  was  not  entitled  to  recover 
wsla  which  he  paid  on  the  appieal.     Bellas  v.  Oyster,  7  W, 

here  are  several  suits  by  different  plaintifls  against  the  same 
.  and  the  causes  are  referred  to  arbitrators  under  the  act  of 
an  agreement  made  that  one  case  should  be  tried  before  the 
I,  and  that  they  should  return  the  same  award  in  each  of  the 
s,  and  an  award  is  made  in  each  case  for  the  defendant,  from 
I  several  plaintiffs  appeal,  and  the  cases  are  all  set  down  for 
>  same  term,  and  one  case  is  tried  and  a  verdict  given  for  the 
,  after  which  the  other  plaintiffs  discontinue;  in  such  case  the 
is  entitled  to  recover  the  per  diem  allowance  given  by  the  act 
ly,  from  each  of  the  plaintiffs.     Homer  v.  Harrington,  6  W. 


eoitt  vhen  the  plaintiff  reeoven  a  sum  less  than  that  required  by 

laa,  to  give  the  court  jurisdiction. 
all  eases  where  the  Supreme  Court  has  jurisdiction,  costs  are 

if,  therefore,  the  matter  In  controversy  be  of  the  value  of  five 
dollars,  and  upwards,  the  plaintiff  is  entitled  to  costs,  though 
r  less  than  fifty  pounds.     fFurts  v.  MTadden,  4  S.  &  R.  78. 

disputes  arising  out  of  the  same  policy,  and  joined  in  the  same 
ly  be  considered  the  matter  in  controversy.  And,  therefore, 
iotiff  to  a  demand  for  a  total  loss,  exceeding  five  hundred  dol- 
B  count  for  money  had  and  received,  to  recover  back  the  pre- 
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plaintiff,  if  he  lays  his  damages  at  more  than  one  hundred  dollars, 
titled  to  costs,  though  he  recover  less  than  that  sum;  and  the  act  of 
^extending  the  jurisdiction  of  justices  in  cases  of  /or/,  does  not  alt( 
rule  in  this  respect.     Clark  v.  ATKissouj  6  S.  &  R.  87.  * 

42.  And  where,  in  trespass,  the  case  was  arbitrated  before  a  de 
tion  filed,  and  the  award  was  for  two  hundred  and  fifty  dollais,  \ 
was  proved  that  the  plaintiff's  demand  before  the  arbitrators,  exc 
five  hundred  dollars,  the  court  held^  that  he  was  entitled  to  costs.  L 
v.^arry,  3  S.&R.  461. 

43.  The  plaintiff  did  not  recover  double  costs  in  the  Supreme  ( 
when,  in  the  court  below,  he  was  not  entitled  to  recover  any.  St 
J^Kissofij  2  D.  183. 

44.  In  an  action  of  assumpsit,  removed  into  the  Circuit  Court  t 
defendant,  whereia  the  plaintiff  recovered  damages  under  ten  ponn 
was  not  entitled  to  costs.    Silvius  v.  Smithy  3  Y.  583. 

45.  Where  a  cause  was  removed  by  the  defendant,  by  habeas  cc 
from  the  Common  Pleas,  and  a  sum  under  ten  pounds  was  found  fi 
plaintiff,  which  w^  paid  by  the  defendant  into  court,  the  plaintifl 
not  entitled  to  costs.    JBunner  v.  Neilly  1  D.  457. 

46.  If  the  court  had  jurisdiction  when  the  action  was  commence 
repeal  of  the  law  which  gave  the  jurisdiction,  will  not  take  awa 
right  to  costs.     Walker  v.  Smithy  1  W.  C.  C.  R.  202. 

47.  Where  an  action  is  brought  for  a  debt  above  the  sum  requii 
give  jurisdiction  to  the  Common  Pleas,  and  the  amount  is  reduced  I 
Uiat  sum,  by  a  set-off,  the  plaintiff  is  entitled  to  costs.  Brailey  v.  h 
%  D.  74. 

48.  It  is  well  settled  that  a  plaintiff  is  entitled  to  costs,  though  he 
not  recover  more  than  100  dollars,  if  his  cause  of  action  was  reduc 
100  dollars,  or  less,  by  a  set-off.     Spear  v.  Jamison^  2  S.  &  R.  53C 

49.  Where  the  plaintiff  sold  certain  goods  to  the  defendant,  for  \ 
the  defendant  agreed  to  pay  more  than  100  dollars,  deducting  then 
the  amount  which  was  due  to  her  (the  plaintiff)  by  the  defend 
father  and  brother,  which  amount  was  unliquidated,  and  the  pis 
brought  suit  in  the  Common  Pleas  and  recovered  less  than  100  d 
in  consequence  of  the  deduction,  it  was  held  that  she  was  nevertt 
entitled  to  recover  full  costs.    Manning  v.  Eatouy  7  W.  346. 

50.  Where  in  debt  in  the  Common  Pleas,  on  a  single  bill  for  10( 
lars,  given  on  the  sale  of  a  horse,  the  defendant  gave  in  evidence  a 
ranty  of  the  horse,  and  a  breach  thereof,  in  consequence  of  whicl 
jury  gave  the  plaintiff  a  verdict  for  less  than  100  dollars,  it  was  htk 
he  was  entitled  to  costs.     Sadler  v.  Slobaugh^  3  S.  &  R.  388. 

51.  Where  a  bond  and  warrant  to  confess  judgment  had  been; 
for  600/.  and  before  judgment  had  been  entered  up  the  amount  due 
been  reduced  by  payments  to  less  than  10/.  it  was  held  that  the  pla 
was  not  entitled  to  costs,  upon  his  judgment,  under  the  act  of  1 
which  gave  jurisdiction  to  justices  of  the  peace  in  matters  under 
Cooper  V.  CoaleSy  1  D.  308. 

52.  So,  where  judgment  was  entered  in  the  Common  Pleas  oo  al 
in  the  penal  sum  of  jS500  but  the  plaintiff  recovered  less  than  SIC 
was  held  that  he  was  not  entitled  to  costs,  not  having  made  the  prev 
affidavit.    Stewart  v.  Mitchell^  13  S.  &  R.  287. 


lag  0500,  and  it  was  apparbtit,  under  the  circumatances  of  the 
lat  DOae  could  be  offered;  ihe  court  ordered  the  piaiutiff  lo  pay 
ts.     Soop  T.  Brubacker,  1  R.  304. 

F.  Pawtr  of  a  jury,  nfereet,  and  arbitTolort  ovtr  the  eoBti. 
The  rule  of  the  English  lav,  that  (hough  the  court  is  bound  by 
lute  SI  Jac.  1,  c.  16,  and  cannot  increase  the  costs,  where  the  da- 
in  slander  are  under  405.  yet  the  jury  are  not,  has  been  adopted 

Supreme  Court,  in  construing  our  act  of  assembly.     Stuart  t. 
na,  3  Biuu.  321.     Gower  v.  Clayton,  6  S.  &  R.  86. 
And  in  trespass,  guare  clausunt  /regit,  the  jury  may  give  full 
illhough  they  find  damages  under  40  shillings,  and  the  judge  does 
rt^y  that  the  freehold  was  in  queslion.     Hinds  v.  Knox,  4  S.  & 

Where  a  verdict  or  award  in  slander  finds  costs,  without  mention- 
w  much,  it  shall  be  intended  such  costs  as  are  by  taw  allowed  in 
se,  to  wit,  cosrs  to  the  amount  of  the  damages,  and  no  more. 
I  T.  Harkitu,  3  Binn.  321. 
Otherwise  whete  Jitll  costs  are  giren.  Ibid. 
Neither  court,  jury,  nor  referees,  can  gire  costs,  if  the  legislature 
;,  in  express  terms,  that  they  shall  not  be  recovered.  Quier  v. 
den,  1  Ash.  1. 

Costs  may  be  given,  under  the  statute  of  Gloucester,  by  the  court, 
idi  a  report  of  referees  is  made,  although  the  referees  do  not  find 
Bellas  V.  Levy,  2  R.  81. 

Where  the  jury  are  ex  officio  bound  to  give  costs,  and  omit  to  do 
'.  court  may  supply  the  deficiency.  Zell  v.  Arnold,  2  P.  R.  298. 
Where  a  verdict  finds  six  pence  costs,  no  more  costs  than  da- 
.  shall  be  recovered.  Frederilze  v,  Odenwalder,  cited  3  Binn,  384. 
Where  arbitrators  in  slander  awarded  for  the  plaintiff,  fire  dol- 
images  "  with  cost  of  suit,"  it  was  held  that  be  was  entitled  lo  full 

/3m»M>  T-  r.lmitnn.  f!  R.  &  R.  R.l. 
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67.  If  a  defendant  appeal  from  an  award  and  obtain  a  iF>erdiet  n 
fovourable  than  the  award,  he  is  by  the  provisions  of  the  arbitntiooli 
exempted  from  the  payment  of  costs  of  the  appeal;  and  it  is  not  in  I 
power  of  the  jury  by  their  verdict  to  subject  him  to  the  paysitfntof  sn 
costs,  and  this  whether  the  action  be  tort  or  contract.  Lentx  v.  Stn 
6  S.  &  R.  34. 

68.  An  award  of  costs  is  good,  although  the  sum  awarded  would  n 
carry  costs,  if  found  by  a  jury,  provided  the  authority  of  the  refereei 
not  limited  by  a  special  agreement.  APLaughlin  v.  Scottf  1  Binn.  i 
[The  case  of  McLaughlin  v.  Scott  appears  to  have  been  decided  h 
tily,  and  on  very  little  argument.  Stuart  v.  Harkins,  3  Binn.  SI 
325.     TiLGHMAN,  C.  J.  and  Yeates,  J.] 

69.  A  report  of  referees  under  the  act  of  1705,  has  the  same  effect 
a  verdict;  and  therefore  if  after  an  appeal  from  an  award  an  action  1 
referred,  and  the  referees  find  for  the  plaintiff  a  less  sum  than  the  ail 
trators  gave  him,  the  defendant  is  not  bound  to  pay  costs,  subseqaent 
the  award,  nor  can  the  referees  give  them.  Holdship  v.  Mexandet^ 
S.  &  R.  230. 

70.  Under  the  aet  of  1804,  if  the  plaintiff  recovers  (otherwise  thtnb 
fore  a  justice  of  the  peace)  a  sum  less  than  100  dollars,  without  t  f 
yious  affidavit  that  he  believed  the  defendant  owed  him  more,  be  is  a 
entitled  to  costs;  and  if  a  jury  or  referees  (unless  the  latter  haye  poi 
given  to  them  by  the  rule  over  the  costs)  in  such  case  find  for  the  phi 
tiff,  with  *<  the  costs^^  judgment  will  be  entered  for  him  without  tm 
Ouier  v.  M*Fadden^  2  Binn.  587, 

71.  So,  under  the  acts  of  assembly,  which  provide  thai  a  defendant  wl 
appeals  from  the  judgment  of  a  justice,  shall  not  be  subject  to  cos 
where  less  is  recovered  against  him  on  the  appeal  than  the  amount 
the  judgment  or  award  appealed  from,  unless  he  produce  new  evideot 
neither  a  jury  nor  arbitrators  can  give  costs.  Leuns  v.  England^ 
Binn.  5. 

72.  The  jury  cannot  give  costs  in  an  action  brought  in  the  ComtiK 
Pleas,  for  a  demand  within  the  jurisdiction  of  a  justice  of  the  pea< 
Sheively  v.  Weidmanj  1  S.  &  R.  417. 

73.  Where  referees  reported  in  favour  of  the  plaintiff  for  a  sum  with 
the  jurisdiction  of  the  court,  and  ''that  the  plaintiff  pay  the  costs,"  tl 
court  directed  judgment  to  be  entered  for  the  plaintiff  u^iMco^/^.  Moj 
V.  Dorsej/j  2  Br.  24. 

74.  But  it  seems  that  if  arbitrators  award  costs  to  a  party  who  is  d 
entitled  to  them,  the  court  cannot  direct  judgment  to  be  entered  vnthu^ 
costs.     Post  V.  Sweety  3  S.  &  R.  391. 

75.  Arbitrators  have  no  power  to  award  costs  where  they  find  for  tl 
plaintiff  in  a  sum  below  the  jurisdiction  of  the  court.  Lindenburgh 
V.  Unruhy  1  Br.  194.     Heath  v.Jltkinsonj  1  Br.  231. 

76.  And  although  arbitrators  award  that  each' party  shall  payhisov 
costs,  yet  if  the  sum  awarded  carry  costs,  or  if  it  have  been  redaccd  b 
low  100  dollars  by  a  set-off,  the  plaintiff  is  entitled  to  costs.  Spear 
Jamisorij  2  S.  &  R.  530. 

77.  Where  an  act  of  assembly  gave  a  penalty  of  50/.  to  the/^erfon^ 
persons  grieved^  and  an  action  of  debt  was  brought  in  the  Supreme  CoBi 
in  which  the  jury  found  the  penalty  of  50/.  with  six  pence  damages,  se 


mako  out  his  case;  and  (he  cotirt  will  not  iiilerlere  unless  there 
f  of  opprenioD.    Oe  Benneville  v.  De  Benneville,  1  Bian.  46; 

Y.558. 
Wittienes    subpoenaed,  though   not  examined,  and   examined 

not  rabp4Bniied,  are  entiiled  to  payment.     Jbid. 
The  coals  of  double  the  number  of  wilnesses  sworn  were  allowed 
adiclmeat  for  a  conspiracy,  under  (he  special  circnms(ances,  pro- 
he  counsel  for  the  prosecution  could  name  so  many  who  in  their 
1  were  malerial.     Com.  t.  Wood  fy  al.,  3  Binn.  414. 
Where  several  actions  were  depending  between  (he  same  parlies 
ij  agreed  that  a  verdict  and  judgment  in  one  caw  should  deter- 
II,  and  the  same  witnesses  were  summoned  in  each  suit,  it  waa 
lat  the  plaintiff  was  entiiled  to  the  costs  of  the  witnesses  only  io 
e  tried.     Curtia  v.  Buzzard,  15  S.  &  R.  21. 
A  defendant  was  not  entitled  (o  the  costs  of  his  witnesses  where 
liotiff  had  not  taken  out  a  distringas,  and  given  uotice  of  (rial. 
•tm  V.  Gregg,  %  Y.  340. 

Ifa  witness  for  the  defendant  in  a  criminal  prosecution,  be  mark«d 
indictment,  and  sent  to  the  grand  jury  by  the  district  attorney,  (he 

States  must  paf  the  costs  of  his  attendance.     Exparte  Johruon, 
;.  C.  R.  47. 

A  justice  of  the  peace  is  entitled  to  his  costs  for  adendance  as  a 
I  in  criminal  cases,  on  the  part  of  the  commonwealth,  except  for 
r,  when  he  is  bound  to  attend  for  ihe  purpose  of  returning  re- 
mces,  and  it  is  not  necessary  that  he  should  have  been  subpcnnaed. 
tomeealth  v.  Commissioners  o/  Philadelphia,  6  Binn.  397. 
A.  pany  is  not  entitled  to  an  allowance  in  his  bill  of  costs  for  the 
e  of  office  copies  of  deeds  and  other  documents  produced  on  the 

sapport  of  his  title.     Murphy  v.  Loyd,  3  Wh.  356. 
The  expense  of  exemplifications  of  office  papers  disallowed  on 
«,  where  the  papers  were  rejected  on  the  trial.     Leeds  t.  Loud, 
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notarv  on  the  taxation  of  costs,  to  prove  their  attendance  on  the  ti 
the  cause.    The  fact  may  be  proved  aliunde.    Ibid. 

91.  Witnesses  who  attended  before  the  prothonotary  on  the  tai 
of  costs,  to  prove  their  attendance  at  the  trial,  held,  not  to  be  entit 
fees  for  such  attendance  before  the  prothonotary.    Ibid. 

92.  Where  an  individual  appears  in  the  double  light  of  a  witne 
the  prosecution  in  one  cause,  and  for  the  defence  in  another  cause,  i 
are  tried  together,  he  is  entitled  to  but  one  compensation,  and  must 
to  whom  he  will  recur  for  payment;  and  having  so  done^  he  is  b 
by  his  election.     Commonwealth  v.  Cozens^  1  Ash.  265. 

93.  A  witness  residing  in  another  state,  is  not  entitled  to  be  pa 
expenses  in  coming  to  the  place  of  trial  in  Pennsylvania;  he  is  en 
to  mileage  according  to  the  fee  bill  only  from  the  line  of  this  state,! 
usnal  and  ordinary  route  of  travelling.    Leeds  v.  Loud^  2  M.  189. 

94.  //  seemsy  that  where  a  person  has  been  summoned  as  a  w 
by  different  parties,  in  different  suits,  though  it  be  to  attend  the 
court  at  the  same  time,  he  has  a  right  to  recover  his  full  per  diem  a 
ance  from  each  party  by  whom  he  was  summoned.     Homer  v. 
ringtony  6  W.  331. 

9.5.  A  witness  subpoenaed  by  a  defendant  in  several  suits  brong 
different  plaintiffs,  is  entitled  to  only  one  per  diem  allowance,  tf 
all  the  suits  are  set  down  for  trial  at  the  same  term:  And  therefor 
defendant  in  such  action  cannot  recover  the  costs  of  such  witness 
more  Aian  one  of  the  plaintiffs;  but  he  may  recover  in  any  one  ( 
suits  he  pleases,  or  where  there  are  several  witnesses  he  may  appi 
the  amount  if  he  chooses,  by  charging  for  some  of  his  witnesses  ii 
suit  and  for  others  iu  the  other  suits,  but  not  so  as  to  charge  for  the 
witness  his  full  per  diem  in  any  two  or  more  of  the  suits.  Han 
Harrington  J  6  W.  331. 

96.  In  such  case  a  defendant  is  entitled  to  recover  from  each  pi; 
the  fee  for  service  of  a  subpoena  on  the  same  witnesses  in  each  cas 
not  mileage  for  more  than  one  of  the  cases.     Ibid. 

H.  Costs  in  particular  actions  and  in  criminal  cases. 

97.  In  ejectment,  if  referees  report  for  the  plaintiff,  without  fii 
costs,  the  court  will  award  costs.     Harvey  v.  SnoiOy  1  Y.  156. 

98.  Where  damages  under  forty  shillings  were  recovered  in  sla 
and  judgment  entered  for  costs,  on  error  brought  by  the  defendant  b* 
judgment  was  reversed  t^  /o/o,  restitution,  and  venire  facias  de 
awarded.     Gailey  v.  Beard^  4  Y.  546. 

99.  In  slander,  there  was  an  award  of  arbitrators  for  the  plaintiff 
six  cents. damages;  on  appeal  by  the  plaintiff,  the  jury  gave  $i 
mages;  fieldy  that  though  the  plaintiff  could  not  recover  more  costs 
damages,  yet  he  was  entitled  to  recover  back  the  costs  which  he 
on  the  appeal  from  the  award.     Gxty  v.  JVilkeson,  2  W.  133. 

100.  Wherever  the  defendant  jiistijies  in  assault  and  battery, 
costs  are  allowed.     Fisher  v.  Johnson.  1  Br.  197. 

101.  And  it  is  not  necessary  the  justification  should  appear  fron 
record^  if  the  defendant  actually  justified;  as  under  the  plea  of  non 
with  leave  to  give  the  special  matter  in  evidence,  the  defendant  ma] 


Where  there  had  been  a.  trial  of  a  feigned  issue,  and  Ihe  judg- 
aa  afterwards  reversed,  and  a  second  trial  took  place,  in  which 
le  partf  was  successful,  the  court  refused  (o  allow  him  the  costs 
irst  trial.    Jbid. 

In  a  scire  facias  to  revive  a  judgment  against  an  administrator, 
•ticfl  to  several  terre-tenants,  a  several  issue  was  joined  with  each 
latit  and  a  verdict  and  judgment  rendered  against  one  tenant  and 
ir  of  the  others.  Held,  that  the  defendants  in  whose  favour  the 
and  judgment  were  given,  were  nnt  entitled  to  recover  their  costs 
o  plaintiff.     Maus  v.  Maus,  10  W,  87. 

Where  an  act  of  assembly  gives  treble  costs,  the  English  rnle 
t  prevail,  but  the  party  is  allowed  three  times  the  usual  casts, 
B  exception,  that  the  fees  of  the  officers  are  not  to  be  trebled, 
Iheyare  not  regularly  and  usually  payable  by  the  defendant. 
jker  V.  Nesbit,  a  R.  201. 

It  is  too  late,  after  judgment  and  execution.  In  move  for  a  rnle  to 
tD38  why  the  plaintiff  should  have  full  costs.  M'JGsson  v.  Steele, 

A  judge  cannot  certify  so  as  to  exempt  an  informer  from  costs; 
3g  authorised  so  to  do  by  act  of  assembly.  Bapp  v.  Le  Biane 
D.  63. 

Informers  under  the  act  against  vice  and  immorality,  and  other 
acts,  are  not  liable  to  the  costs,  if  they  fail  in  establishing  the  case. 
onwealih  v.  Hargesheimer,  1  Ash,  413. 

On  informations  in  nature  of  a  guo  warranto  at  common  law, 
here  is  no  relator,  the  court  cannot  give  judgment  that  the  de- 
s  shall  pay  the  costs,  nor  have  ihey  power  to  order  that  any  part 
ine  shall  go  to  the  prosecutors.     Com.  v.  Woe/per  Sr  al,,  3  S.  & 

A  defendant  may  be  directed  by  the  jury  to  pay  the  costs, 
h  the  indictment  is  defective.     Com.  v.  Tilghman,  4  S.  &  R. 
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then  discharged  according  to  law,  the  costs  not  being  paid,  the  coaotjii 
not  liable  to  the  payment  of  the  costs.  Com,  v.  Comfnissianerso/PUk 
delphia,  4  S.  &  R.  541. 

115.  Nor  is  the  county  liable  where  a  defendant,  who  has  beea  diel 
and  acquitted,  and  ordered  by  the  petit  jury  to  pay  the  coets,  and  ni 
tenced  by  the  court  to  pay  them,  has  been  committed  and  disehaipl 
according  to  law,  without  having  paid  them.     Ibid* 

116.  Nor  is  the  county  liable  where  the  defendant  is  acquitted,ari 
the  prosecutor  ordered  by  the  petit  jury  to  pay  the  costs,  and  after  ham 
sentenced  by  the  court  to  pay  them,  is  committed  and  discharged  acooiv 
ing  to  law,  without  having  paid  the  costs.    Ibid. 

117.  Under  section  4,  of  the  act  of  27ih  March,  1789,  persons  confiaBi 
for  any  fine  not  exceeding  5  pounds,  exclusive  of  costs,  are  entitled  til 
discharge  from  imprisonment,  both  as  to  fine  and  casU,  after  htfag 
remained  in  confinement  for  the  fine,  thirty  da3rs  beyond  the  term  M^ 
judged  for  imprisonment.  But  neither  fine  nor  costs  are  thereby  n- 
mitted.  If  the  criminal  has  property  it  is  liable  for  both.  Com.  v.  Lmg^ 
5  Binn.  489. 

118.  The  19th  section  of  the  act  of  23d  September,  1791,  isnoCis* 
pealed  by  the  act  of  25th  March,  1814,  establishing  a  fee  bill.  Thai- 
fore,  when  a  defendant,  who  is  sentenced  to  death  or  hard  laboQr,bl 
not  sufllcient  property  to  pay  the  costs,  they  must  be  paid  by  the  cooniy 
in  which  the  crime  was  committed.  Commonwealth  ex  rel.  Bametf* 
Commissioners  of  Philadelphia  County^  2  S.  &  R.  290. 

119.  But  payment  by  the  county  does  not  discharge  the  convict  sen- 
tenced to  imprisonment,  who  remains  liable  for  the  costs,  until  dischargod 
under  the  insolvent  laws.    Ibid. 

120.  Where  the  same  person  is  convicted  of  divers  offences  at  lb 
same  term  or  session,  the  costs  of  prosecution  on  one  indictment  oolfi 
are  to  be  paid  out  of  the  county  stock.     Ibid. 

121.  Under  the  act  of  2Sth  March,  1814,  the  county  is  not  liable  fiv 
the  costs  of  an  attachment  against  a  witness,  for  a  contempt    Ibid. 

122.  Where  a  defendant,  indicted  for  a  misdemeanor,  is  acqaiite(^ 
the  petit  jury,  and  the  jury  does  not  determine  whether  the  connty,tkt 
prosecutor,  or  the  defendant  shall  pay  the  costs  of  prosecution,  as  tbef 
are  required  to  do  by  the  act  of  the  Sth  December,  1804,  the  county  ii 
not  liable  for  the  costs.  Commissioners  of  York  County  v.  Jacokt 
3  P.  R.  365. 

123.  Where  an  indictment  for  perjury  is  returned  "a  true  bill,"iri 
is  afterwards  quashed  at  the  instance  of  the  attorney  general,  and  t 
second  indictment  for  the  same  crime  is  returned  ^  ignoramus— iIib 
county  to  pay  the  costs,''  the  county  is  not  liable  for  the  costs  opoDtte 
indictment  which  has  been  quashed.  Commonwealth  v.  Commusifiit 
ers  of  Huntingdon  County j  3  R.  487. 

124.  When  a  jury  under  the  act  of  1804,  direct  a  defendant  whoa 
they  acquit,  to  pay  the  costs  of  the  prosecution,  the  bail  of  such  defend- 
ant, in  a  recognisance  for  his  appearance,  is  not  liable  for  such  costs;  and 
hence,  if  the  defendant  fails  to  pay,  according  to  the  order  of  thecoart, 
the  recognisance  cannot  be  forfeited.  Keefhaver  v.  2Tte  ComfMnr 
wealthy  2  P.  R.  240.  (Huston,  J.  dissenting) 

125.  The  Court  of  Quarter  Sessions  has  power  to  commit  a  defend- 


siu  an  action  against  him  for  his  fees.    Strew  v.  Zeigler,  1  W. 

he  statute  which  empowers  a  grand  and  petit  jury  to  punish 

I  ia  pena),  and  to  be  strictly  construed.     Clemens  v.  The  Com-  > 

th,  7  W.  485. 

^here  the  petit  jury  ordered  ** the  prosecutor"  (without  naming 

ay  the  coMs,  it  was  held  that  the  court  had  no  right  to  order 

lay  the  costs,  ahhough  his  name  had  been  endorsed  on  the  bill 

iseculing  attorney.     Ibid. 

he  power  of  the  governor  to  grant  pardons,  does  not  author- 

mission  of  the  costs  to  (he  payment  of  which  a  prisoner  may 

I  sentenced  upon  conviction  of  an  offence.    Exparte  McDon- 

h.  440. 

I.  CmU  at  *rror,  and  on  the  removal  of  eauaet. 
^here  a  judgment  is  revarsed,  the  Supreme  Court  gives  no 
]  if  costs  are  levied  by  execution,  wilt  order  the  money  re- 
r  the  different  officers,  to  be  refunded.     fVright  v.  Small,  5 
1. 

^hen  the  Supreme  Court  reverses  a  judgment  and  orders  a 
novo,  it  has  a  right  to  impose  terms,  as  to  costs;  but  where  no 
imposed,  the  costs  abide  the  final  event  of  the  suit,  fFork  v. 
14  S.  &  R.  265. 

iQ  the  mere  reversal  of  the  judgment  of  the  court  below,  the 
,n  error  is  not  entitled  to  costs.     Smith  v.  Sharp,  S  W.  288. 
^here  a  defendant  removed  a  cause  by  habeas  corpus,  he  was 
for  costs,  if  the  pltuntiff  became  nonsuit,     ffolff  v,  Tumtr, 

osts  are  not  recoverable  unless  taxed;  and  the  foct  of  taxation 
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the  officers  of  the  court|  by  attachment.    Browne  v.  Jirbuckk^  1  ] 
C.  233. 

138.  And,  notwithstanding  the  act  of  3d  April,  1809,  respecting 
tempts,  the  state  courts  may  compel  the  payment  of  costs  by  ati 
ment  Terry  v.  Peterson^  District  Court,  Philadelphia,  Septea 
1820,  MS. 

139.  <'I  have  always  considered  it  to  be  the  general  understanc 
that  the  plaintiff  is  liable  to  the  officers  for  their  fees,  in  case  they  ca 
be  procured  from  the  defendant.'?  Lyor^  v.  ATManus,  4  Bion. 
Yeates,  J. 

140.  The  general  practice,  both  before  and  since  the  revolution, 
been,  for  the  prothonotary  to  receive  immediate  payment  for  ori{ 
writs,  writs  of  removal,  subpoenas,  searches  by  the  parties,  copic 
papers  in  the  cause,  and  rules  of  court.  But,  for  other  services,  sue 
the  entry  of  oyer  and  special  imparlances,  filing  declarations,  entrii 
pleas,  and  the  like,  the  costs  have  been  considered  as  abiding  the  e 
of  the  action.    Ibid. 

141.  Where  a  suit  has  been  carried  on  for  the  use  of  an  assignee 
nominal  plaintiff  being  insolvent,  the  court  will  permit  the  defend 
after  verdict,  to  suggest  upon  the  docket  that  the  suit  was  for  the  oi 
the  assignee,  and  will  rule  him  to  pay  the  costs.  Canby  v.  Bidgm 
Binn.  496. 

142.  The  person  for  whose  use  an  action  has  been  brought,  is  li 
in  assumpsit^  upon  an  express  promise  to  pay  to  the  defendao 
such  action,  the  amount  of  costs  incurred.    Brewer  v.  Hays^  2  W. 

143.  Where  the  plaintiff  has  lewed,  by  execution,  costs  to  whid 
is  not  entitled,  the  court  will  compel  him,  by  rule,  to  refund  them,  e 
after  they  have  been  distributed  by  the  sheriff.  Harris  v.  Forlw 
Binn.  125. 


COUNTIES. 

1.  If  the  <^  summit  of  a  mountain*'  be  by  law  made  the  division 
between  counties,  and  the  mountain  be  not  continuous,  but  breaks 
and  the  ends  pass  each  other,  forming  an  intervening  valley  beiv 
them,  upon  the  one  side  of  which  the  mountain  is  gradually  sinking) 
terminating,  and  on  the  other  it  is  commencing  and  rising;  a  line  fr 
one  to  the  other  at  or  about  the  place  where  the  respective  mooDU 
acquire  an  equal  height  is  the  legal  dividing  line:  and  no  common  us 
or  assent  of  the  authorities  of  the  two  counties,  would  alter  this  so  ai 
affect  a  title  to  land  older  than  the  usage  itself.  Beale  v.  Patterm 
W.  &  S.  379. 

2.  In  an  action  against  a  coimty,  the  sheriff  returned  that  be  I 
served  the  summons  on  *d  and  j8,  who  '<  are  said  to  be  two  of  thecc 
missioners  of  the  county.''  Held^  that  the  words  <«  said  to  6e,"  oughl 
be  struck  out  of  the  return;  and  that  the  return  was  to  be  read  as  if 
service  had  been  made  on  two  of  the  commissioners.  Klecknerr.^ 
high  Couniyj  6  Wh.  66. 

3.  Service  of  a  writ  of  summons  against  a  county  upon  two  of  i 
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inissioiieTs  is  good;  and  it  seems  tliat  service  upon  one  would  be 

Lcient.      Ibid. 

.   Service  of  process  upon  a  commissioner  who  has  been  elected,  but 

0  has  not  taken  the  oath  ofoffice^is  good.    Ibid, 

i.    Qtiere^   Whether  a  county  or  township  is  amenable  to  the  jurisdic- 

1  of  a  Court  of  Common  Pleas  of  another  county.   Ibid. 

i.  The  tenth  section  of  the  act  of  15th  of  April,  1834,  which  requires 
i  concurrence  of  two  successive  grand  juries,  to  authorise  the  erection 
court-houses,  &c  is  not  confined  to  the  case  of  new  counties.  The  ap- 
obatioQ  of  the  Quarter  Sessions  and  of  two  successive  grand  juries  is 
eessary  therefore  to  authorise  the  rebuildins^  of  a  court-house.  The 
\ofrough  of  York  v.  The  Commissioners  of  York,  6  W.  229. 
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1.  The  usual,  and  it  seemSy  the  only  course,  to  obtain  payment  of 
Idbts  due  by  a  county,  is  by  mandamusy  commanding  the  commission- 
is  to  draw  an  order  on  the  county  treasurer.  Lyon  v.  JldamSy  4  S.  & 
L  448,  449. 

2.  Quere.  Whether  county  commissioners  are  liable,  as  such,  to  an 
iction  of  implied  assumpsit,  or  to  any  kind  of  action.  Irwin  v.  Com- 
Inuioners  of  Northumberlandy  1  S.  &  R.  505. 

3.  Whether  county  commissioners  constitute  a  corporation,  liable  to 
^saed  as  such:  dubiiaiur,    Lyon  v.  Jidams^  4  S.  &  R.  443. 

4.  If  they  do,  the  suit  must  be  against  them  by  the  name  of  The  Com  - 
wdsnoners^  without  naming  them  individually.    Ibid. 

5.  The  law  will  not  imply  an  assumption  to  charge  them  in  their  pri- 
y^e  capacities,  for  debts  contracted  by  the  county,  before  they  became 
commissioners,  and  when  they  have  ceased  to  be  so,  at  the  trial  of  the 
ctuse.    Ibid. 

6*  //  seems  that  prior  to  the  act  of  1834,  the  commissioners  of  a 
County  were  a  corporation.     Vankirk  v.  C larky  16  S.  &  R.  286. 

7.  //  seems  that  the  custom  throughout  the  state  has  been,  not  to  pay 
Dtterest  on  orders  drawn  by  county  commissioners  on  the  county  treasu- 
;1r.  Com.  V.  Commissioners  of  PhiladelphiOy  4  S.  &  R.  126. 
I  S.  And  the  Supreme  Court  will  not  grant  a  mandamus  to  the  com- 
tlbrioners,  to  compel  the  payment  of  interest  on  such  orders.  Ibid. 
K-  9.  The  court  will  not  grant  a  mandamus  to  the  county  commissioners 
[|p  draw  an  order  upon  the  county  treasurer,  if  it  appears  that  there  is 
I^IM  money  in  the  treasury  sufficient  to  answer  it.  Com.  v.  Commission- 
^fn  qfLancasteTy  6  Binn.  5. 

10.  A  mandamus  will  not  be  granted  to  county  commissioners  to 
Hktw  orders  on  the  county  treasurer,  unless  there  is  money  in  the  county 
'  kmsxxvf  specifically  applicable  to  such  orders.  Com.  v.  Commissioners 
yPhiladelphiay  1  Wh.  1. 

11.  A  mandamus  to  county  commissioners  to  pay  the  amount  of  a 
\BL  alleged  to  be  due  by  the  county  to  the  complainant,  will  not  be 
gnoted  until  the  party  has  brought  suit  and  obtained  a  judgment.  Hes- 
ter^s  Case,  2  W.  &  S.  416. 
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12.  The  court  refused  a  mandamus  to  the  county  commiarioDeiili 
file  in  their  office  a  copy  of  the  affirmation  taken  by  a  person  electeol 
the  office  of  assessor  of  a  ward;  the  commissioners  having  retnmedythi 
in  consequence  of  the  relator  not  having  filed  the  copyof  theaffirmaliii 
within  twenty  days  after  his  election,  they  had  appointed  another  pem 
to  fill  the  office  under  the  87th  and  88th  sections  of  the  act  of  IM 
April,  1834.     Com.  v.  Commissioners  of  Philadelphia^  6  Wh.  476. 

13.  If  county  commissioners  appoint  a  treasurer,  by  drawing  lou^li 
decide  which  of  two  candidates  shall  be  withdrawn,  the  appoiotmenlii 
illegal,  and  the  commissioners  may  proceed  to  make  another  appoinl* 
ment.  Com,  v  Commissioners  qf  Philadelphia^  5  Binn.  534. 

14.  Under  the  act  of  21st  of  March,  1806,  all  manner  of  contrad^ 
either  for  the  sale  of  goods  or  employment  in  public  works,  made  bf 
county  commissioners  with  one  of  their  own  board,  are  void.  Com,f, 
Commissioners  of  Philadelphia,  2  S.  &  R.  193. 

15.  The  county  commissioners  have  power  to  purchase  chairs,  ari 
all  other  articles  necessary  for  the  accommodation  of  the  persons  e» 
ployed  in  conducting  the  elections.    Ibid. 

16.  Under  the  act  of  13th  March,  1815,  the  county  commissioDor 
were  authorised  to  rep^iir  the  rooms  of  the  Supreme  and  District  Cooiti^: 
and  to  make  such  repairs  in  other  parts  of  the  State  House,  as  war 
necessary  to  render  these  rooms  safe  and  convenient,  at  the  expense  of 
the  county,  notwithstanding  that  the  expense  of  repairing  the  StaH^ 
House  should  exceed  the  amount  of  the  rents.  Com.  v.  Commissiowai 
of  Philadelphia,  3  S.  &  R.  551. 

17.  //  seems,  that  the  act  of  1724,  authorising  county  comroissioneii 
to  raise  motiey  for  the  purpose  of  building  prisons,  &c.  is  not  in  force, 
being  either  obsolete  or  virtually  repealed  by  the  act  of  11th  AprO, 
1799.     Commissioners  of  Alleghany  v.  Lecky,  6  S.  &  R.  166. 

18.  Under  the  act  of  26ih  February,  1817,  the  commissioners  of  Alle- 
ghany had  authority  to  purchase  ground  for  the  erection  of  a  new  jail, 
without  the  consent  and  approbation  of  the  grand  jury  and  quarter  sei- 
sions.     Ibid. 

19.  And  it  was  not  necessary,  under  that  act,  that  the  commissionen 
should  sell  the  old  jail,  before  they  purchased  ground  for  the  erection  of 
a  new  one.     Ibid. 

20.  Nor  was  it  necessary  that  the  contract  between  the  commissioiM 
and  the  vendor,  should  contain  a  stipulation,  pledging  the  proceeds  of 
the  old  jail,  for  the  payment  of  the  ground  purchased.     Ibid. 

21.  The  power  given  to  "/Ae  commissioners ^^^  by  this  act,  was  law- 
fully exercised  by  two  of  them,  without  the  concurrence  of  the  ihiri 
Ibid. 

'  22.  Under  the  act  of  30th  March,  1791,  if  the  auditors  of  commission- 
ers' accounts  do  not  make  return  of  their  reports  at  the  next  term  of  the 
Common  Pleas,  after  the  settlement,  the  commissioners  are  entitled  to 
sixty  days,  after  notice  of  (he  filing  of  such  return,  to  enter  an  appeaL 
Irish  V.  Commonwealth,  3  Biini.  91. 

23.  Quere,  Whether  a  report  of  auditors  of  commissioners'  acconnti, 
filed  in  the  office  of  the  Common  Pleas,  is  a  lien,  under  the  act  of  30lli 
March,  1791,  upon  the  estate  of  the  delinquent  commissionerS|  unless  it 


nt  paid  by  him  to  the  crier  of  the  court.  Commissioners  of 
o.  ¥.  Patterson,  2  R.  106. 

fore  the  act  of  1S34,  the  court  refused  to  grant  a  maTtdamua 
mmtssioDers  of  a  county,  to  pay  a  disputed  account,  until  the 
ue  had  been  ascertained  by  a  judgment  in  an  action  against 
heir  corporate  capacity.  Commonwealth  v.  Commissioners 
^ny  Co.,  IBS. &R. 317. 

here  a  bond  was  given  to  A.,  B.  and  C,  commissioneTs  of  the 
'  F.,  and  their  successors  in  office,  it  was  held,  that  an  action 
ipon  it  by  their  Bucce.isors,  in  their  individual  names  as  com- 
9,  was  sustainable.  Long  v.  Lau/man,  2  R.  154. 
bond  given  lo  the  commissioners  of  a  county  to  secure  the  per- 
of  a  contract  for  building  a  bridge,  is  valid,  though  not  ex- 
irected  by  any  act  of  assembly.  Longv.  Laufman,i  R.  154. 
helher  under  the  81st  section  of  the  act  of  6th  April,  1802,  (he 
y  have  power  to  direct  of  what  materials  a  county  bridge  shall 
d,  dubitaiur  in  I^ng  v.  Laufman,  S  R.  154. 
is  not  a  defence  to  a  contractor  for  building  a  county  bridge, 
n  a  bond  given  by  him  for  the  due  performance  of  his  contract, 
nmmisBioners  did  not  follow  the  recommendation  of  the  court 
le  grand  jury,  in  respect  to  the  materials  of  which  the  bridge 
)  constructed.  Long  v.  Lmtfman,  2  R.  154. 
ir'that  such  bridge  was  not  built  on  (he  public  highway,  if  it 
sar  aa  the  public  convenience  required.  Jbid. 
noty  commissioners  have  an  unqualified  power  to  approve  or 
re  the  accounts  of  the  teachers  of  poor  children,  and  the  courts 
qnire  into  the  validity  of  the  reasons  given  for  refusing  to  pay 
iccount,  either  in  an  action  against  the  county,  or  upon  a  man- 
Parker  V.  Lancaster  Co.,  l  W.  &  S.  460. 
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cumstances  of  the  previous  election  to  the  office  of  aaditor;  and  i 
also  held  that  the  special  finding  of  the  facts  b7  the  traverse  jury  di 
supply  the  deficiency.     Commonwealth  v.  Sapp^  9  W.  1 14. 

37.  County  commissioners  are  <<  officers''  within  the  meaning  c 
act  relative  to  contempts,  and  may  be  proceeded  against  in  a  sun 
way  for  misconduct  in  respect  to  the  drawing  of  jurors.  Humt 
Bishoff^a  case,  9  W.  416. 

38.  It  is  not  necessary  that  interrogatories  be  administered  to  a  p 
charged  with  a  contempt,  if  he  has  had  opportunity  to  put  in  an 
and  exhibit  evidence.    Ibid. 
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1.  A  county  treasurer  is  an  officer  within  the  8th  article  of  the  c 
tution  of  Pennsylvania,  and  as  such,  must  take  an  oath  of  office.  E 
V.  Bedford  Co.,  7  S.  &  U.  386. 

2.  A  county  treasurer,  who  has  not  taken  the  oaths  of  office,  c 
maintain  a  suit  to  recover  his  fees  arising  from  the  sale  of  land,  fori 
unless,  perhaps,  the  purchaser  has  accepted  a  deed.    Ibid, 

3.  Under  the  act  of  2d  April,  1821,  laying  a  duty  on  retaiic 
foreign  merchandize,  the  treasurer  of  the  city  (and  not  the  treasai 
the  county)  of  Philadelphia,  is  the  proper  person  to  grant  licensi 
and  receive  the  duties  from  all  retailers  residing  within  the  bouo 
the  city.     Com.  v.  Bacon,  8  S.  &  R.  135. 

4.  The  treasurer  of  a  county  has  no  authority  by  law,  to  brings 
as  treasurer,  for  taxes  due  to  the  county.     Hayes  v.  Grier,  4  Bini 

5.  No  action  lies  by  the  treasurer  of  a  county,  on  an  assumption  i 
to  his  predecessor  in  office,  by  a  person  who  had  received  mone 
taxes  from  a  landholder,  to  be  paid  over  to  the  treasurer,  ahhoug 
action  might,  in  special  cases,  be  brought  by  such  preceding  treas 
in  his  private  capacity.     Ibid.  * 

6.  The  treasurer  of  Philadelphia  county,  is  liable  to  the  payme 
the  fees  of  the  auditors  who  settle  the  accounts  of  the  guardians  ol 
poor,  of  the*city  and  district,  &c.     Exparte  Paton,  9  S.  &  R.  250. 

7.  The  3d  section  of  the  act  of  12th  April,  1825,  requiring  the 
surer  of  each  county,  to  settle  his  accounts,  as  treasurer,  for  mo 
received  for  the  commonwealth,  on  or  before  the  second  Tutsdi 
December,  in  each  year,  is  confined  to  treasurers  appointed  after  th 
of  January,  1826.     Com,  v.  Reigart,  14  S.  &  R.  216. 

8.  A  payment  to  a  county  treasurer  fl?ey«c/o,  who  had  colour  of 
would  be  good  at^ainst  the  corporation,  though  he  had  not  taken 
oath  of  office.    Keyser  v.  MKissam,  2  R.  139. 

9.  ^nder  the  act  relating  to  collateral  inheritances,  the  county  1 
surer  is  entitled  to  receive  a  separate  commission,  on  the  sum  paid 
the  state  treasury,  to  be  calculated  on  each  distinct  estate,  aocordinj 
the  rates  specified  in  the  act;  and  if  one  treasurer  collects  part  of  s 
tax,  his  successor  is  entitled  to  commissions  on  a  balance  collected 
him.     Stephens  v.  The  Commonwealth,  4  W.  173. 

10.  A  county  treasurer  is  not  entitled  to  any  compensation  for  tra' 


ed  in  the  ordinary  course  of  law,  il  is  right  that  the  nature  of 
te,  the  loanner  in  which  it  came  before  the  jury,  and  what  is 
s  jury,  should  be  understood  by  them.  Brown  v.  Common- 
•■  R.  41.     Huston,  J. 

here  on  the  trial  of  an  appeal  from  the  report  of  auditors  upon 
intsof  a  county  treasurer,  the  Court  of  Common  Pleas  admitted 
t  of  the  auditors,  order  of  couri  to  file,  &c.,  and  the  appeal,  to 
iBt  were  the  report  and  proceedings  till  that  lime,  but  not  to 
any  one  item  charged  in  the  report  against  the  treasurer;  it 
'  not  to  be  error.  Brown  v.  Commonwealth,  2  R.  40. 
uditors  appointed  to  settle  the  accounts  of  a  county  treasurer, 
s  act  of  3oth  March,  1791,  may  at  any  time  before  it  is  filed  iti 
[  of  Common  Pleas,  reconsider  their  report,  and  amend  it.  Ibid, 
le  act  of  1791,  authorising  an  appeal  from  the  settlement  of  the 
>f  a  county  treasurer,  did  n<A  give  the  right  of  appeal  to  the 
r  to  auy  but  Ihe  accounting  officer.  Commiasioners  ofMiffin 
m's  ^dmin'rs,  2  P.  R.  430. 

an  action  by  the  commissioners  of  a  county  against  (he  county 
,  upon  his  official  bond,  il  is  not  a  valid  defence  that  the  cam- 
's have  not  taken  the  oath  of  office.     Keyser  v.  M'Kiaaam,  2 

I  county  treasurer  gives  Ihe  requisite  bond  before  he  enters  upon 
i  of  his  office,  it  is  sufficient,  and  it  is  not  necessary  ihat  it  should 

within  thirty  days  after  his  election.   Commonwealth  v.  Bead, 

SI. 

here  such  bond  has  been  duly  taken  and  acknowledged,  the 

presume  it  to  have  been  regularly  transmitted  to  (he  auditor  . 
unless  the  contrary  be  shown.     Ibid. 
is  not  a  valid  objection  lo  the  sufficiency  of  the  bond  of  a  county 
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the  board  a  majority  of  the  members  resolved  to  elect  the  treaaorer 
voce^  and  accordingly  proceeded  to  an  election  in  that  manner,  and 
teen  of  the  members  present  voted  viva  voctj  and  one  of  the  nai 
voted  by  ballot,  it  was  ruled  that  the  person  for  whom  the  single  biliit 
was  given  was  duly  elected.     Commonwealth  v.  Read,  2  Ash.  96L 

24.  The  settlement  of  the  account  of  a  county  treasurer  by  the  auditor' 
after  the  time  limited  for  an  appeal,  is  as  conclusive  upon  the  coanij 
it  is  upon  the  officer;  and  it  cannot  be  opened  for  the  correction  of  i 
leged  errors  by  auditors  whose  duly  it  is  to  settle  the  account  of  a 
sequent  year.    Northumberland  County  v.  Bloom,  3  W.  &  S.  541 
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A.  Of  courts  in  general;  and  herein  of  the 

province  of  Uie  court  and  of  the  jury. 

B.  OfUiejadgeaof  the  courts. 

C.  Courts  of  common  law. 

D.  Admiralty  courts  under  the  confederation. 
£.  Circuit  Court  of  the  United  States:  (a) 

jurisdiction  of  the  Circuit  Court;  (b)  re- 
moral  of  a  cause  from  a  state  court  to  the 
Circuit  Couit;  (e)  practice  of  the  Circuit 
Court 

F.  District  Court  of  Uie  United  Sutes;  (a) 
■  jurisdiction,  and  herein  of  admiralty  ju- 
risdiction in  general;  (b)  practice  of  the 
court. 

G.  Of  the  state  courts  in  general;  (a)  juris- 

diction of  the  state  courts  and  judges;  (b) 
of  the  exemption  of  French  citizens  from 
the  jurisdiction  of  the  courts  under  the 
consular  convention  of  1 788. 
H.  Supreme  Court  of  Pennsylvania;  (a)  ju- 
risdiction and  power  of  the  Supreme 
Court;  (b)  of  the  Circuit  Courts;  (f) 
removal  of  causes  from  the   Common 


Fleas  to  the  Supreme  Cooit;  (i)  wffd^ 
from  the  Orphan's  Couitto  the  > 
Court;  (e)  removal  of  eansea  bmt 
Quarter  SeasioiiB  to  the  SupiMii  Gm^ 
(/)  removal  of  prooeedMp  bafi»s; 
of  the  peace  to  the  Supreme  Conti  (^^ 
other  cases  of  removal;  (A)  of  the  i 
courts  under  the  act  of  1782. 

I.  District  Court  of  the  City  ma^Camtjd 
Philadelphia. 

K.  District  Courts  for  Tiinrwtw  wai  Al» 
ghany. 

L.  Conmion  Pleas;  (a)  juiisdietifln  of  i^- 
Coomion  Pleas;  (6)  Certiorari  to  naM 
proceedings  before  a  justice  to  the  Ca» 
mon  Pleas;  (e)  of  special  courts. 

M.  Orphan's  Court;  (a)  juriadictioB;  (i) 
practice;  (c)  condusiveDeaB  of  ib  ^ 
crees. 

N.  Register's  Court 

O.  Quarter  Sessions  and  Mayor's  Comt 

P.  Court  of  Oyer  and  Terminer. 

Q.  Court  of  Criminal  ^'essiona. 


A.  Of  the  courts  in  general;  and  herein  of  the  province  of  the  court  mdff 

the  jury, 

1.  Courts  of  limited  jurisdiction  must  not  only  act  within  the  soopeof 
their  authority,  but  it  must  appear  on  the  face  of  their  proceedings  tbil 
they  did  so;  and  if  this  does  not  appear,  all  that  they  do  is  coram  M* 

judice  and  void.     Kemp  v.  Kennedy y  1  P.  C.  C.  36. 

2.  But  it  is  competent  to  the  legislature  by  which  suchoourtsaie 
created,  to  alter  or  qualify  this  principle;  and  when  the  obserTaqceof 
the  general  principle  is  dispensed  with  in  a  particular  casoi  the  bv 
creating  the  exception  is  alone  to  be  regarded.     Ibid, 

3.  The  judgment  of  a  court  having  jurisdiction  of  the  subject  roatttf 
is  conclusive,  and  cannot  be  overhauled  in  a  collateral  action.  Bape^ 
V.  Emory y  2  D.  231;  S.  C.  by  the  name  of  Messier  v.  Amory^  1  Y.  SSi 

4.  It  is  sufficient  that  a  foreign  tribunal  should  be  a  court  dt  fadO} 
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006  joriadietion  is  derived  from  those  in  whom  the  power  of  the 

intry  is,  for  the  time  being,  vested.    Bank  of  N,  America  v.  APCallf 

Knii.  371. 

U  Thus,  a  ooart  erected  by  the  revolted  negroes  of  St.  Domingo,  in 

tom  the  government  de  facto  was  vested,  was  htld  to  be  within  the 

a.    Ibid. 

S.  Where  the  property  of  an  inhabitant  of  Connecticut  had  been  con- 

aited  by  virtae  of  a  law  of  that  state,  on  account  of  his  adhering  to 

\  enemy,  and  a  snit  was  brought  by  him  in  Pennsylvania,  aAer  the 

ice,  to  recover  a  debt  due  by  a  citizen  of  Connecticut  residing  in  this 

te  at  the  time  of  the  suit,  it  was  held^  that  the  action  was  not  main-* 

oable  in  the  conrts  of  this  state.     Camp  v.  Lockwoody  1  D.  393. 

7.  Express  negative  words  are  necessary  to  oust  courts  of  justice  from 

)  power  of  referring  matters  of  mere  account,  where  the  parties  consent 

a  reference.     Commissioners  of  Philadelphia  v.  Snowden,  2  Y.  95. 

1  General  covenants  providing  for  the  settlement  by  arbitration  of 

pates  between  the  contracting  parties,  do  not  take  away  the  jurisdic- 

i  of  the  courts.     Oray  v.  fVilson,  4  W.  39. 

i.^The  construction  of  written  instruments  is  the  province  of  the  court; 

dl  it  is  of  the  utmost  importance  that  this  province  should  not  be  in- 

ied  by  the  jury.     Welsh  v.  DusaVy  3  Binn.  337.    Denison  v.  fFertz, 

).  &  R.  372. 

la  And  it  is  error  for  the  court  to  leave  to  the  jury  the  construction 

a  deed  or  other  writing.    Moore  v.  Miller^  4  S.  &  R.  279.     Vincent 

Huff,  8  S.  &  R.  381.     Both  v.  Miller^  15  S.  &  R.  100. 

11.  But  if  the  instrument  is  not  to 'be  understood  without  reference  to 
Xs  dehors  the  writing,  the  jury  may  be  allowed  to  judge  of  the  whole. 
atson  V.  Blaine,  12  S.  &  R.  131.  S.  C.  Overton  v.  Tracy ^  14  S.  & 
311.     Harper  v.  Kean,  11  S.  &  R.  280. 

12.  Thus,  where  the  contract  upon  which  a  question  of  usury  arises 
in  writing,  the  court  have  a  right  to  determine  whether  it  is  usurious; 
lere  there  is  evidence  of  extrinsic  facts  bearing  on  the  question,  they 
ly  leave  the  question  of  intention  to  the  jury.  Evans  v.  Negley^  13 
&R.  219. 

13.  So,  the  description  of  the  land  conveyed  in  a  deed,  its  limits  and 
fuents,  are  often  mixed  questions  of  law  and  fact.  Collins  v.  Bush^ 
S.  &  R.  147. 

14.  Constructive  notice  is  matter  of  law;  but  it  is  not  error  for  a 
dge  to  leave  it  to  the  jury  to  decide  whether  a  defendant  had  received 
Mice  actual  or  constructive,  if  he  inform  them  at  the  same  time  that 
oiorious  possession  is  constructive  notice.  Gonzalus  v.  Hoover j  6  S. 
lE.118. 

15.  It  is  error  for  the  court  to  decide  whether  or  not  the  debt  in  suit 
ras  owned  by  the  plaintiff  or  a  third  person  as  cestui  que  trust ^ii  being 

qoestion  for  the  jury.     Childerston  v.  Hammon,  9  S.  &  R.  68. 

16.  The  interpretation  of  a  paper,  as  to  its  legal  effect,  belongs  to  the 
Qort;  bat  its  interpretation,  as  evidence  of  a  fact,  belongs  to  the  jury. 
IPOee  V.  Northumberland  Bank,  5  W.  32. 

17.  Hence  the  facts,  stated  in  the  protest  of  a  notary,  are  matters  for 
^  jary,  not  for  the  court.    Ibid. 

li  to  deeypher  letters  or  figures  in  a  paper  given  in  evidencoi  is  the 


S80  COURTS. 


province  of  Ihe  jury,  not  of  the  court.    Armstrong  v.  BurraweSj  6  W. 
266. 

19.  Where  an  agreement  in  writing,  without  date,  altogether  ezaei- 
tory  in  its  terms,  contains,  among  other  things,  a  stipulation  thataoemii 
sum  of  money  shall  be  paid  on  the  1st  of  May,  1838,  the  neoe88ar7» 
ference  is,  that  it  was  made  before  that  day;  and  the  agreement  being! 
writing,  it  is  not  error  in  the  court  to  draw  this  inference  and  to  mtHM 
the  jury  accordingly.     Cleavingen  v.  Reimar^  3  W.  &  S.  486. 

20.  Where  the  evidence  of  an  agreement  is  both  written  and  parol, it 
is  not  error  for  the  court  to  leave  to  the  jury  the  question  of  the  ioteolifli 
of  the  parties.    Bomeisler  v.  Dobsouy  5  Wh.  398. 

21.  Where  evidence  is  partly  written  and  partly  parol,  it  most  ill  |l 
to  the  jury  for  their  decision.    McDowell  v.  Shotwellj  2  Wh.  26. 

22.  What  circumstances  will  justify  the  presumption  of  a  deed,il 
matter  of  law;  and  it  is  the  duty  of  the  court  to  give  an  opiaioi^ 
whether  the  facts  proved  will  justify  the  presumption.  StoenerY.  WU^ 
matif  6  Binn.  416. 

23.  Where  a  legacy,  charged  upon  land,  became  payable  in  171^ 
and  an  action  for  the  recovery  of  it  was  commenced  in  1800,  which  ■ 
1804,  was  submitted  to  referees,  who  reported  that  no  determinatioorf 
the  case  could  be  made  until  certain  actions  of  ejectment  against  di 
devisee  of  the  land,  charged  with  the  legacy,  should  be  decided,  wluA 
ejectments  were  not  decided  until  1831;  and  in  1832  the  suit  brougbtii 
1800  against  the  devisee,  was  determined  in  favour  of  the  defeodtf^ 
on  the  ground  that  the  executor  ought  to  have  been  made  a  party;  ifl' 
a  new  suit  was  commenced  forthwith;  it  was  held  not  to  be  error, tW 
the  court  below  left  it  to  the  Jury  to  determine  upon  the  evidence 
whether  the  usual  presumption  arising  from  lapse  of  time,  was  repciW 
by  the  circumstances.  Summerville  v.  Holliday^  1  W.  507.  (Kit' 
NEDT,  J.  dissenting;  who  was  of  opinion  that  the  question  was  a  mixrf 
one  of  law  and  fact^  upon  which  the  court  was  bound  to  express  i> 
opinion  to  the  jury,  ana  that  the  circumstances  of  the  case  were  sofr 
cient  in  law  to  repel  the  presumption.) 

24.  Presumptions  from  lapse  of  an  undefined  space  of  time  are  pw* 
sumptions  of  mere  fact,  and  fall  exclusively  within  the  province  of  i 
jury.  Those  which  arise  out  of  the  lapse  of  a  definite  period, &^ 
twenty  years,  in  analogy  to  the  statute  of  limitations,  are  mediate  pn' 
sumptions  of  law  and  fact,  to  be  made  through  the  medium  of  a  joifi 
who  are  bound  to  draw  the  conclusion  legally  indicated  without  rqpre 
to  actual  conviction  of  its  truth.     Nickle  v.  ATFarlctne^  3  W.  165. 

25.  Where,  therefore,  the  court  below  charged  the  jury  that  thef 
were  bound  to  presume  an  ouster  from  a  possession  of  nearly  sulf 
years  in  the  defendant,  although  he  might  have  originally  entered  onte 
the  plaintiff,  it  was  held  to  be  error.     Ibid, 

26.  The  inference  of  payment  of  a  bond  and  other  specialty  froraisp* 
of  time,  is  a  presumption  of  law,  and  a  subject  of  legal  direction.  T^ 
rebuttal  of  such  presumption  by  circumstances,  is  also  a  matter  for  W 
court;  though  the  truth  of  the  facts  or  otherwise,  is  to  be  left  to  the  jMT' 
Delaney  v.  Robinson,  2  Wh.  503. 

27.  A  judge  has  a  right  to  analyse  the  evidence,  to  present  the  q^ 
lions  of  fact^  resulting  from  it,  to  the  jury,  and  to  express  his  opioioo 


COURTS.  £81 


sight — )eaTing  the  jury,  however,  at  full  liberty  lo  decide  for 
res.      Ibid. 

.  presumption  of  one  fact  from  others,  is  an  inference  of  fact; 
ough  according  to  the  rule  of  law,  the  jury  may  be  bound  to 
le  presumption,  yet  the  court  cannot  make  it  without  them. 
.Ihriej  3  Wh.  143. 

Vhere  a  case  was  stated  for  the  opinion  of  the  court  below,  set- 
ih  that  the  ancestor  of  the  defendant  executed  a  bond  to  the 
Is'  testator  more  than  twenty  years  before  the  bringing  of  the 
d  setting  forth  also  various  circumstances  alleged  by  the  plain- 
sufficient  to  repel  the  presumption  of  payment  arising  from  the 
f  time;  and  the  court  below,  on  this  case,  gave  judgment  for  the 
fs;  the  Supreme  Court,  on  error,  reversed  the  judgment;  and  re- 
the  case  to  the  court  below  for  further  proceedings.  Ibid, 
A  different  rule  from  that  stated  in  Summerville  v.  Hollidaj/j 
§  23,)  was  subsequently  laid  down  in  Delany  v.  Robinson^ 
27,)  and  Diehl  v.  /An>,  (§  29^  29,)  for  the  justness  of  which  there 
werful  arguments.  Presumptions  from  lapse  of  time,  as  they  are 
of  fact  and  law,  are  to  be  dealt  with  not  exclusively  by  the  court 
r,  bu,t  by  each  according  to  iis  function,  and  within  the  limit  of 
•vince.  Backestosa  v.  The  Com*thj  8  W.  288.  Gibson,  C.  J. 
The  construction  of  foreign  laws,  whether  written  or  unwritten, 
^  to  the  courti  and  not  to  the  juiry.  Sidwell  v.  EvanSj  I  P.  R. 
Gibson,  C.  J. 

Where  the  existence  of  a  partnership  depends  upon  written  evi- 
,  it  is  the  province  of  the  court  to  determine  upon  the  legal  effect 
;h  evidence.  MP  Coy  v.  Lightnevy  2  W.  347. 
Where  the  question  was,  whether  a  judgment  was  entered  of 
isi  term  or  November  term,  and  there  was  no  erasure  or  obliteration 
1  caption  to  the  declaration;  it  wsls  held io  be  error  to  refer  it  to  the 
to  decide  the  fact,  whether  the  judgment  was  entered  of  the  one 
or  the  other,    ^dams  v,  Betz,  1  W.  425. 

If  the  court  is  decidedly  of  opinion  that  the  evidence  given  by 
plaintiff,  supposing  it  to  be  all  true,  does  not  tend  to  prove  such 
as  will  in  law  entitle  him  to  recover,  it  is  their  duty  to  tell  the  jury 
nd  if  the  jury  should  find  a  verdict  for  the  plaintiff  after  such  direc- 
it  would  be  the  duty  of  the  court  to  set  it  aside.  Malson  v.  Fry^ 
.433. 

.  The  right  of  the  court  to  determine  what  is  evidence  and  what  is 
necessarily  includes  a  right  to  determine  whether  there  is  any  evi- 
e  to  the  point  proposed:  nor  is  it  any  invasion  of  the  prerogative  of 
ury,  to  instruct  them  in  a  proper  case,ihat  there  are  legal  presnmp- 
\  of  fact  which  it  is  their  duty  to  draw.    Stouffer  v.  Latshaw^  2  W, 

Gibson,  C.  J 
).  Where  the  defendant  offered  in  evidence  a  deed  from  the  plain- 

0  him, for  the  land  in  dispute, and  the  plaintiff's  counsel  objected  to 
dmission,  on  the  ground  that  it  never  had  been  delivered,  and  the 
t  admitted  evidence  to  establish  the  fact  of  non-delivery,  and  upon 

1  evidence  rejected  the  deed:  this  was  held  io  be  error,  it  being  the 
riDce  of  the  jury  to  determine  the  fact.  Fisher  v.  Kean^  1  W. 
•  ■- 
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37.  A  judge  cannot  be  required  to  charge  the  jury  as  to  the  sufficieo^ 
of  the  evidence  to  support  the  plaintiff's  claim.    Adams  v.  CoL  Steam'  '■ 
boat^  Co,,  3  Wh.  75. 

38.  Where,  after  proceedings  upon  an  inquisition  had  been  stayed  bf 
the  plaintiff's  attorney,  an  assignment  was  made  by  the  defendant  to  till 
plaintiff,  of  a  lease  of  the  property  levied  on,  to  be  held  by  the  plaiotif 
<<  until  the  rents  should  pay  the  amount  of  his  judgment  and  costs:"  K 
was  held,  that  the  question,  whether  the  assignment  was  accepted 
satisfaction  or  as  collateral  security,  was  for  the  jury,  and  that  it 
error  for  the  court  to  decide  it  as  matter  of  law.  Shtwell  v.  MertHO^ 
3  P.  R.  13. 

39.  When  th^  testimony  of  witnesses  is  irreconcilable,  it  is  p: 
that  the  court  should  explain  to  the  jury  the  rules  by  which  the 
mony  of  witnesses  is  to  be  weighed.    Farley  v.  JSanck,  SW.  ki: 
554. 


B.  Of  the  judges  of  the  courts. 

40.  No  action  will  lie  against  a  judge  for  what  he  does  in  that  chi> 
racter.     Boss  ^  al.  v.  Rittenhouse,  2  D.  160;  S.  C.  1  Y.  443. 

41.  It  is  not  a  sufficient  reason  for  withdrawing  a  case  stated  forlhi 
opinion  of  the  court,  that  one  of  the  judges  had  given  an  opioioo  it 
favour  of  one  of  the  parties  while  at  the  bar,  and  that  another  jndge  ill , 
stockholder  in  the  company  by  whom  the  action  is  brought.    JBaaAf ' 
j^  America  v.  FitzsimonSy  2  Binn.  454. 

42.  A  judge  at  Nisi  Prius  who  determines  a  question  of  evidence, bit 
reserves  the  point,  is  not  precluded  from  sitting  in  bank  on  the  argumflrii 
Turnbull  fy  al.  v.  O'Hara,  4  Y.  446. 

43.  Judges  do  not  hold  themselves  bound  to  assign  any  reasons  fv 
their  judgments;  and  when  they  do  give  reasons  it  is  always  in  public 
Answers  of  the  judges  in  Respublica  v.  Doane,  1  D'.  89. 

44.  Every  judge  has  a  right,  and  it  is  his  duty,  to  deliver  his  senti- 
ments upon  every  subject  that  occurs  in  court;  and  it  would  be  indeoeol 
and  improper  in  any  presiding  judge  to  attempt  to  prevent  his  associatei 
from  the  exercise  of  this  right.     Com,  v.  Addison,  4  D.  22S, 

45.  But  where  a  presiding  judge  had  wilfully  prevented  one  of  his 
associates  from  delivering  his  sentiments  to  the  grand  jury,  the  court  wai 
of  opinion  that  this  was  not  an  indictable  offence,  and  of  course  wasool 
a  case  in  which  an  information  ought  to  be  granted.     Ibid. 

46.  It  is  not  illegal  or  fraudulent  in  a  judge  of  the  court  from  whicbthe 
execution  issued  to  purchase  property  sold  under  the  execution.  Co(ffr 
V.  Galbraithj  3  W.  C.  C.  R.  546. 

47.  In  a  strict  legal  sense,  the  recorder  of  Philadelphia  is  a  juigt' 
Com.  V.  Dallas,  3  Y.'  314. 

48.  But  he  is  not  such  a  judge  as  the  constitution  of  1790  noeaotto 
prohibit  from  holding  at  the  same  time  an  office  of  trust  or  profit  under 
the  United  States.     Id.  3  Y.  300;  S.  C.  4  D.  229. 

49.  An  associate  judge  of  a  Court  of  Common  Pleas  is  notacooolf 
officer  within  the  meaning  of  the  2d  section  of  the  act  of  14th  Jon^ 
1836;  and  therefore  a  Court  of  Common  Pleas  has  not  jurisdiction  to 
issue  a  writ  of  quo  warranto  to  such  judge.  Leib  v.  The  Common 
wealth,  9  W.  200. 
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C,  Courts  of  common  law. 
LCtioD  will  lie  in  a/;ommon-law  court  for  any  matter  arising 
ial  to  a  taking  as  prize.    Doane^s  AdmWa  v.  PenhalloWj  1 

s,  where  a  vessel  had  been  captured  by  an  American  pri- 

1  condemned  in  the  maritime  court  of  New  Hampshire,  and 
to  the  court  of  appeals,  established  by  congress,  directed  to  be 

was  held  that  no  action  could  be  maintained  in  the  courts  of 
iw  to  recover  the  value  of  the  vessel.     Ibid. 

real  meaning  of  the  rule  that  the  courts  of  common  law  will* 
nto  consideration  the  incidents  of  a  prize  cause,  is,  that  they 
view  or  draw  before  them  the  question  of  prize,  which  ought 
irmined  by  the  law  of  nations  and  the  Court  of  Admiralty. 
n  V.  Clarksonj  2  D.  174. 

>urt  of  common  law  has  no  jurisdiction  of  an  action  brought  to 
operty  condemned  as  prize  for  a  violation  of  a  law  of  France, 
g  trade  with  her  revolted  subjects  in  St.  Domingo.  Cheriot 
/,  3  Binn.  220. 

:  a  court  of  common  law  has  jurisdiction  of  an  action  brought  to 
e  value  of  a  vessel  taken  as  prize  by  the  defendant,  and  ordered 
ored  by  the  commissioners  of  appeals  in  prize  causes,    Taxier 

2  D.  81. 

action  is  maintainable  in  a  court  of  common  law  against  the 
f  a  Court  of  Admiralty,  to  recover  the  shares  of  prizes  due  to 
after  a  decree  of  condemnation  in  the  admiralty,  a  sale  of  the 
i  a  return  by  the  marshal  that  he  has  the  proceeds  ready  to 
ed  to  the  captors.     Henderson  v.  ClarksoUy  2  D.  174;  S.  C.  1 

lether  an  action  of  trover  will  lie  for  a  vessel  and  cargo  taken 
3n  the  high  seas  by  the  defendant,  dubitatur.  Taxier  v. 
x/.,  2D.  81. 

D.  Admiralty  Courts  under  the  confederation. 

e  Court  of  Appeals  in  prize  causes,  established  by  Congress 
I  revolutionary  war,  had  power  to  re-examine,  and  reverse  or 
sentences  of  the  Courts  of  Admiralty,  established  by  the  dif- 
Ltes,  though  founded  upon  the  verdicts  of  juries.  U.  S.  ▼. 
5.  C.  April,  1809,  Pamphlet,  p.  186. 

lere  an  original  decree  of  the  Federal  Court  of  Appeals  had 
carried  into  execution,  a  re-hearing  was  allowed  under  the  eir- 
38.  Miller  v.  The  Resolution,  2D.  19. 
lere  by  a  decree  of  the  Admiralty  Court  of  New  Jersey,  a  ves- 
ed  by  an  American  privateer  was  condemned,  and  ordered  to 
id  the  proceeds  of  the  sale  were  paid  in  paper;  and  afterwards 
of  Appeals  in  prize  causes  reversed  the  sentence  of  the  Admi- 
rt,  and  ordered*restitution:  the  inferior  court  could  do  no  more 
r  the  proceeds  of  the  sale  to  be  paid  over  to  the  appellant, 
16  paper  money  had  become  depreciated.  Carson^s  ex.  v. 
r,  1  W.  C.  C.  R.  129.  ^ 

letber  the  Court  of  Appeals  of  the  United  States,  under  the 
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confederation,  had  jurisdiction  of  a  case  of  appeal  from  Ihe  verdict  of  i^ 
jury  in  a  state  Court  of  Admiralty,  and  to  give  a  contrary  dedmj 
without  the  intervention  of  another  jury,  dubitatur.    Som  v.  J2M» 
house,  3  D.  160;  S.  C.  1  Y.  443. 

61.  After  sentence,  no  objection  can  be  taken  to  proceedings  in  tin 
admiralty  for  want  of  jurisdiction,  unless  the  want  of  jurisdiction  appov 
on  the  face  of  the  proceedings.  Lacaze  ^  al.  v.  Pennsylvania^  Ckwt 
of  Errors,  Add.  61,81. 

62.  Where  a  British  vessel  had  been  captured  by  an  United  Stilei 
vessel  of  war,  and  a  prize  master  and  crew  put  on  board,  and  the  piiv 
was  subsequently  overhauled  by  the  commanders  of  three  private  annef' 
vessels,  who  had  seen  her  previous  capture,  was  taken  possessoodS 
and  ordered  for  a  port  in  the  United  States,  but  recaptured  by  the  eoeMJ 
it  was  heldy  that  the  (then)  Admiralty  Court  of  Pennsylvania  nugM 
legally  take  cognisance  of  the  case,  on  a  libel  filed  by  the  original  Of 
tors  against  the  owners  and  commanders  of  the  three  brigs,  and  thati 
appeal  lav  from  the  decree  to  the  (then)  High  Court  of  Errors  and  A^ 
peals.  Talbot  v.  Three  Brigs,  fyc,  1  D.  95;  S.  C.  Hopkinson's  Adft 
Cases,  132. 

63.  A  prize  schooner,  in  a  perishing  condition,  was  ordered  tobenl^ 
on  motion  of  the  appellant,  before  (he  appearance  of  the  appellee.  JM 
dard  v.  The  Squirrel,  2  D.  41. 

64.  A  vessel,  captured  from  the  British  after  the  operation  of  the^ 
timinary  articles  of  peace,  was  ordered  to  be  restored.  Bain  i^ all 
The  Speedwell,  2  D.  40, 

E.  Circuit  Court  of  the  United  States. 

(a)  Jurisdiction  of  the  Circuit  Court. 

65.  The  jurisdiction  of  the  Circuit  Court  is  not  prima  facie  gwaiL 
If  the  fact  is  denied,  upon  which  the  right  of  the  plaintiff  to  sue  in  tte 
court  is  grounded,  the  onus  probandi  is  thrown  upon  him.  Miu^ 
V.  Levy,  4  D.  332.     Iredell,  J. 

66.  The  Circuit  Court  has  jurisdiction  of  a  suit  brought  by  aforeii 
monarch  against  a  citizen  of  the  United  States.  King  of  Spain  v.  Olisffi 
2  W.  C.  C.  R.  429. 

67.  Where  a  state  is  substantially  the  party,  the  court  has  no  jurisfr 
tion.     Dunham  v.  Gordon,  C.  C.  April,  1811,  MS.  Reports. 

68.  Thus,  where  an  act  of  the  legislature  of  New  Jersey  directed  tb 
property  of  a  bank  to  be  seized  and  sold,  to  satisfy  the  amount  ofatix 
levied  upon  it,  the  court  refused  an  injunction  to  stay  an  execatioD 
issued  by  the  treasurer  of  the  state,  though  the  state  was  not  nofflioaUf 
a  party.     Ibid. 

69.  But  it  is  not  sufficient  to  oust  the  jurisdiction  of  the  general 
courts,  that  the  state  claims  an  interest  in  the  subject  of  the  dispute.  R 
S.  V.  Bright,  C.  C.  Oct.  1809,  Pamphlet,  p.  188.  Com.  v.  Smith,tH 
Sup.  Ct.  Pennsylvania,  Oct.  1809,  Pamphlet,  p.  50. 

70.  The  Circuit  Court  for  the  Pennsylvania  district  has  no  jnrisdifr 
tion  of  a  qui  tarn  action  on  the  act  of  1794,  prohibiting  the  slave  trade, 
where  the  offence  was  committed  in  the  district  of  New  York.  Eva^ 
qui  tarn  v.  Boiler,  4  D.  432. 
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rhe  courts  of  the  United  States  have  no  authority  under  the  act 
9y  to  issue  an  habeas  corpus  to  prisoners  committed  under  the     * 
ity  of  a  state.    Ezparte  Cabrera^  1  W.  C.  C.  R.  232. 
The  Circuit  Courts  have  no  authority  to  quash  proceedings  against 
ic  miuister  depending  in  a  state  court,  nor  to  interfere  in  any  man- 
th  the  state  courts.     Ibid. 

A  colourable  and  collusive  conveyance  to  the  lessor  of  the  plaintiff 
tment,  for  the  purpose  of  bringing  the  suit  in  the  Circuit  Court, 
>t  give  the  court  jurisdiction.  Maxwell  v.  Levy^  C.  C.  2  D.  381. 
30. 

But  a  voluntary  conveyance  of  the  legal  estate  by  a  trustee  re- 
in Pennsylvania,  to  his  cestui  que  trusty  a  citizen  of  another  state, 
ble  him  to  bring  ejectment,  is  not  collusive,  and  the  Circuit  Court 
istain  the  action.  Browne  v.  Browne^  1  W.  C.  C.  R.  429.  S.  P. 
138,  in  note. 

Thus,  where  it  appeared  upon  the  bill  and  answer  on  the  equity 
f  the  court,  that  the  lessor  of  the  plaintiff  was  a  citizen  of  New 
and  the  defendant  a  citizen  of  Pennsylvania,  that  the  former  was 
nber  of  a  company  who  had  purchased  land  in  Pennsylvania,  that 
nd  thus  purchased  was  held  by  trustees  (who  were  all  citizens  of 
sylvania,)  and  that  the  trustees  had  conveyed  to  the  plaintiff  his 
»n  of  the  land  (including  the  premises  in  the  declaration,)  in  seve- 
the  court  held  that  they  had  jurisdiction.     Ibid, 

The  Circuit  Court  has  no  jurisdiction  where  neither  of  the  parti&s 
itizen  of  the  state  in  which  the  action  is  instituted.  Cxaig  v.  Cum* 
,  1  P.  C.  C.  431,  in  note.     Shute  v.  Davis ^  Ibid. 

But  where  the  plaintiff  was  a  citizen  of  Kentucky ^  and  one  of  the 
dants  was  a  citizen  of  Pennsylvania^  and  the  other  defendant  a 
n  of  Louisiana^  but  no  process  had  been  served  upon  the  latter, 
the  declaration  recited  the  writ  and  return,  the  Circuit  Court  of 
vsylvania  sustained  its  jurisdiction  as  to  the  defendant  who  was  a 
n  of  Pennsylvania^  on  the  ground  of  the  law  and  practice  of  this 
.  by  which  the  plaintiff  may  proceed  against  one  of  two  defendants, 
3  other  have  been  returned  non  est  inventus,  though  upon  a  joint 
act.  Craig  v.  Cummins,  ut  supra.  S.  C.  2  W.  C.  C.  R.  505. 
.  •d  makes  insurance  in  his  own  name,  and  for  all  others  concerned, 
proves  that  he  only  acted  as  agent  for  others.  Though  Ji  and  the 
idant  live  in  the  same  district,  the  action  being  in  the  name  of  the 
npal,  who  is  a  citizen  of  another  state,  the  court  has  jurisdiction. 
n  V.  Gardner,  1  W.  C.  C.  R.  145. 

>.  Citizenship  in  reference  to  the  jurisdiction  of  the  Circuit  Courts, 
ns  nothing  more  than  residence.     Cooper  v.  Galbraith,  3  W.  C.  C. 
46. 
).  If  a  citizen  of  one  state  removes  with  his  family  to  another  state, 

a  bona  fide  intention  to  reside  there,  lie  becomes  instantly  a  citizen 
)at  state,  and  may  sue  in  the  courts  of  the  United  States  as  such. 

r 

• 

..  ^,  a  native  of  Massachusetts, came  to  Philadelphia,  and  purchased 
use  in  1796,  in  which  he  lived  until  1798,  when  he  was  discharged 
lie  insolvent  law,  and  went  to  the  south,  returning  in  the  fall  of  that 
.    Between  November,  1798,  and  January  1799,  he  applied  to  the  ^ 
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legislature  of  Maryland,  for  the  benefit  of  an  insolvent  act,  and  in  Ai- 
gust,  1799,  he  was  discharged  by  the  chancellor,  on  his  making  proif 
that  he  was  a  citizen  of  that  state.  He  returned  to  Philadelphia  in  Feb» 
ruary,  1800,  and  removed  to  Northampton  county  in  June  of  the  saoi 
year,  paid  taxes  there,  and  remained  in  the  state  until  his  arrest,  in  Feb- 
ruary, 1801.  Heldy  that  he  was  to  be  considered  a  citizen  of  Peno^ 
vania,  and,  as  such,  not  liable  to  be  sued  in  the  Circuit  Court  by  adtim 
of  that  state.     Knox  fy  al.  v.  Greenleqfy  4  D.  360. 

82.  Where  a  removal  takes  place  from  one  state  to  another,  the  qoe^ 
tion  must  always  be,  whether  the  person  so  removing,  has  changed  bk; 
domicil  and  become  a  permanent  resident  in  the  state  to  which  he  \m  i 
removed.  The  intention  is  a  material  ingredient  in  the  question;  bit ' 
this  is  to  be  collected  from  the  acts  and  not  from  the  declarations  fA^^ 
party.     Butler  v.  Famstoorthy  4  W.  C.  C.  R.  101.  j 

83.  If  the  removal  from  one  state  to  another  be  for  the  purpose  rf 
giving  jurisdiction  to  the  courts  of  the  United  States,  yet  if  it  was  horn 
fide  the  intention  of  the  party  to  change  his  domicil,  it  will  not  prefOl 
the  change  of  citizenship.     Gardner  v.  Sharp^  4  W.  C.  C.  R.  609. 

84.  Judicial  citzenship  is  nothing  more  or  less  than  residence  or  doinci 
in  a  particular  state;  the  person  claiming  to  be  a  citizen  of  such  stalls 
being  at  the  same  time  a  citizen  of  the  United  States.  Read  v.  Beh 
t randy  4  W.  C.  C.  R.  516.     Washington,  J. 

85.  A  citizen  of  the  District  of  Columbia,  cannot  aiaintain  an  actioii 
in  the  Circuit  Court  of  the  United  States.  Fasse  v.  Mifflin^  4  W.  CL 
C.  R.  519. 

86.  In  an  action  by  a  corporation,  the  president  and  directors  of  whick 
were  citizens  of  Marylandy  but  some  of  the  stockholders  of  which  were 
citizens  of  Pennsylvaniay  against  a  citizen  of  the  latter  state,  Judge 
Washington  was  of  opinion  that  the  court  had  not  jurisdiction.  Sih 
quehannah  Co.  v.  Evansy  4  W.  C.  C.  R.  482,  in  note. 

87.  An  executor  or  administrator  is  not  an  assignee  within  the  mean- 
ing of  the  eleventh  section  of  the  act  of  1789.  Mayer  v.  Foulkrodyi* 
W.  C.  C.  R.  349. 

88.  Under  the  16th  section  of  the  judiciary  act,  if  the  plaintiff  base 
plain,  adequate  and  complete  remedy  at  law,  the  Circuit  Court  has  B9 
jurisdiction  to  equity.     Baker  v.  BiddiCy  1  Bald.  394. 

89.  It  is  not  sufficient  to  oust  the  equity  jurisdiction  of  the  court,  that 
the  plaintiff  has  a  sufficient  remedy  in  the  common  law  court  of  the 
state,  as  in  the  case  of  an  action  to  recover  a  legacy.  Mayer  v.  Foulk' 
rod,  4  W.  C.  C.  R.  349. 

90.  In  an  action  on  a  bond,  or  in  a  scire  facias  upon  a  mortgage,  the 
defendant,  by  the  law  and  practice  of  Pennsylvania,  may,  against  ao 
assignee  for  a  valuable  consideration,  and  without  notice,  set  up  any 
legal  and  equitable  defence,  which  he  could  assert  against  the  obligee  or 
mortgagee;  and  the  Circuit  Court  of  the  United  States,  in  such  actiom 
would  conform  to  the  rule  of  the  state  courts;  but,  if  the  obligor « 
mortgagor  file  a  bill  in  equity  to  be  relieved  on  the  same  ground,  and 
the  assignee  appears,  by  the  plea  or  answer,  to  be  a  purchaser  for* 
valuable  consideration,  without  notice,  the  rule  of  equity  will  prevail, 
and  the  court  will  not  interfere.  APFarlane  v.  Crriffith,  4  W.  C.  C.  B. 
585. 


W.  C.  C.  R.  108. 

'here  it  appeared  by  the  plea  to  a  bill  in  equitjr  against  a  cor- 
,  (hat  four  of  [he  members  were  citizens  of  llie  same  state  with 
itilT,  it  was  held,  that  the  court  had  tiot  jurisdiction.  Kirkpa- 
JVhiU,  4  W.  C.  C.  R.  595. 

ie  Circuit  Court  has  jurisdiction  of  an  action  of  debt,  on  a  jndg- 
lained  in  a  state  court,  by  a  citizen  of  another  slate.  Barr  v. 
1, 1  Bald.  543. 

^here  an  act  of  the  legislature  of  New  Jersey  authorised  a  re- 
ien  to  hold  certain  land,  it  was  held  that  he  might  sue  in  the 
'niirtof  the  United  States.  Bonaparte  t.  Tht  Camden  and 
Railroad  Co.,  1  Bald.  205.  ♦ 

citizen  of  New  York  obtained  a  judgment  against  a  citizen  of 
rania,  which  was  assigned  to  a  citizen  of  Pennsylvania,  whose 

assigned  it  to  the  complainant  an  alien:  Held,  that  the  court 
sdiction  of  a  bill  in  equity  against  a  citizen  of  Pennsylvania, 
»»>Hnt  of  moneys  received  by  him  under  the  judgment.  Wilson 
r,  \  Bald.  133. 

1  a  bill  for  an  injunction  brought  by  an  alien  resident  against  a 
corporation  and  its  agents,  it  was  held  that  the  court  had  juris- 
the  agents  being  citizens  of  the  state,  although  the  suit  tnight 
lainiainable  against  the  corporation  alone.  '  Bonaparte  v.  The 
I  and  ^mboy  Railroad  Co.,  1  Bald.  205. 

has  been  repeatedly  adjudged,  that  the  Circuit  Court  has  no 
OD  of  a  cause  in  which  both  parties  are  aliens.    4  D.  480,  in 

he  Circuit  Courts  have  no  jurisdiction  of  a  case  where  the  plain> 
itizen  of  the  District  of  Columbia.    fVeatcott  v.  Fairjield,  1  P. 
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law  or  equity  or  on  proceedings  in  prize  causes.    Ezparte  GrcUiam^^ 
W.  C.  C.  R.  456. 

103.  It  is  sufficient  to  give  the  court  jurisdiction  of  an  indictnmt 
founded  upon  a  letter,  that  the  letter  was  dated  at  Philadelphia,  and 
put  into  a  post-office  in  Pennsylvania,  although  the  person  to  whom  it 
was  addressed  resided  in  another  state.  United  Slates  y.  WorraU^l 
D.  384. 

104.  Quercj  Whether  an  indictment  can  be  maintained  in  the  fedeni 
courts,  for  an  offence  against  the  United  States,  known  to  the  comaM 
law,  but  not  declared  to  be  criminal  by  any  law  of  the  United  Statii 
Ibid. 

105.  The  federal  courts  have  a  common  law  jurisdiction  in  crimioil 
cases,  and  there  are  many  crimes  and  offences  against  the  aulhoritf  of 
the  United  States  which  have  not  been  defined  by  law.  U.  S.  v.  MOH 
4  D.  429.     Washington,  J. 

106.  To  give  the  Circuit  Court  jurisdiction  of  murder  on  the  ii^ 
seas,  under  section  8,  of  the  act  of  30th  April,  1790,  the  death  as  wd 
as  the  mortal  stroke  must  happen  on  the  high  seas.  U.  S.  v.  M^OS^ 
4  D.  426;  S.  C.  Peters'  Adm.  Dec.  168,  in  note.    1  W.  C.  C.  R.  463. 

107.  Where  the  mortal  blow  is  given  at  sea,  and  the  death  happeai 
on  shore,  in  a  foreign  country,  it  is  not  a  case  of  admiralty  and  miri-, 
time  jurisdiction,  within  article  III.,  section  2,  of  the  constitutioD,  aol 
section  1 1,  of  the  act  of  September  24, 1789.    U.  S.  v.  ATGill^  ut  sapdi 

108.  Where  a  person,  charged  with  having  committed  murder  on  tbi 
high  seas,  was  brought  into  Baltimore,  from  which  place,  no  prooei 
having  issued  against  him,  he  came  to  Philadelphia,  and  surrendenl 
himself;  it  was  held,  under  the  act  of  April  30,  1790,  that  he  might bi 
tried  in  Pennsylvania,  where  he  was  "first  apprehended."  Ihid.^ 
in  note. 

109.  The  Circuit  Court  of  the  United  States  has  not  jurisdiclioD  rf 
an  indictment  for  robbery  and  piracy  on  the  high  seas,  on  board » 
foreign  vessel,  belonging  exclusively  to  foreign  owners,  and  sailitf 
under  a  foreign  flag,  although  the  defendant  be  a  citizen  of  theUnitfll 
States.     United  States  v.  Kessier,  1  Bald.  15. 

110.  .\nd  the  court  does  not  acquire  jurisdiction  by  the  circumstaitt 
that  the  offence  was  committed  within  a  marine  league  of  the  coai 
Ibid. 

111.  The  defendant  may,  at  any  time  before  trial,  object  to  thejorii" 
diction  of  the  court,  either  upon  motion  or  by  plea,  or  even  at  ibetriili 
upon  the  general  issue;  though  in  the  latter  case,  notice  ought  to  begiv* 
Bobyshall  v.  Oppenheimer,  4  W.  C.  C.  R.  482. 

112.  After  a  trial  on  the  merits,  and  a  verdict  or  judgment  for  the 
plainiiff,  the  defendant  i;s  estopped  to  deny  the  truth  of  the  avermenlii 
the  declaration  of  the  fact  on  which  the  jurisdiction  arises.    RiL 

113.  To  an  action  on  the  bail  bond,  tlie  defendants  may  plead  |ta^ 
the  principal  was  not  a  citizen  of  another  state,  as  laid  in  the  origii»' 
declaration;  but  if  they  plead  comperuit  ad  diem,  and  judgment » 
given  against  them,  it  is  too  late  to  object  to  the  jurisdiction  rflh 
court.     Ibid. 

114.  The  suit  in  the  bail  bond  is  but  an  incident  to  the  original  <oib 
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is  not  necessary  to  state  that  the  defendants  are  citizens  of  a  dif- 
state  from  the  plaintiff.    Ibid, 

.  The  assignee  of  a  bail  bond  is  not  such  an  assignee,  as  is  con- 
ited  by  the  11th  section  of  the  act  of  1789.    Ibid. 

(b)  Removal  of  cau9e8  from  a  State  Court  to  the  Circttit  Court. 

K  The  act  of  24th  September,  17S9,  which  provides  for  the  re- 
l  of  a  suit  instituted  against  an  alien,  in  a  state  court,  is  confined  to 
Ions  of  property,  and  does  not  extend  to  torts  or  vindictive  suits, 
t  V.  Cobbett,  2  Y.  275. 

7.  Therefore  an  alien  cannot  remove  an  action  brought  against  him 
libel  in  the  state  court,  though  he  swears  that  the  matter  in  dispute 

mIs  the  value  of  500  dollars.    Ibid. 

8.  And  an  alien  sued  in  a  state  court,  on  a  recognisance  for  good 
viour,  is  not  entitled  to  remove  the  cause  into  the  Circuit  Court. 
^blica  V.  Cobbettj  3  D.  467;  S.  C.  2  Y.  352. 

9.  But  an  action,  sounding  in  damages  merely,  may  be  removed 
the  state  court,  if  the  damages  laid  in  the  writ  and  sworn  to  in 

*  to  obtain  bail  exceed  500  dollars.  Munns  v.  Dupont,  2  W.  C.  C. 
13. 

0.  If  a  cause  be  removed  from  a  state  court,  by  the  defendant,  and 
»laintiff  declares  in  the  Circuit  Court  for  more  than  500  dollars,  he 
ot,  by  a  release  of  part  of  his  debt  so  as  to  reduce  it  to  less  than 
loUars,  take  away  the  jurisdiction  of  the  Circuit  Court.  Wright  v. 
&,  1  P.  C.  C.  220. 

1.  Although  the  state  court  may  agree  to  consider  a  petition  to  re- 
$  a  cause  into  the  Circuit  Court,  as  filed  of  a  preceding  term,  yet  if 
Circuit  Court  see  from  the  record,  that  it  was  not  filed  until  after  two 
s,  they  will  not  allow  a  cause  to  be  docketed.  Gibson  v.  Johnson, 
C.  C.  44. 

2.  If  there  be  two  defendants  in  the  state  court,  and  one  of  them  be 
zen  of  the  state,  the  cause  cannot  be  removed;  nor  in  the  case  of 
defendants,  can  the  cause  be  removed,  except  on  the  petition  of 
.     BeardsUy  v.  Torrey,  4  W.  C.  C.  R.  286. 

3.  In  ejectment  in  the  state  court  by  ^,  a  citizen  of  Pennsylvania, 
ist  J9,  also  a  citizen  of  that  state,  tenant  in  possession,  judgment  by 
lit  was  obtained  against  B;  after  which  C,  a  citizen  of  Massachu-^ 
^  was  on  his  petition  to  the  court  admitted  a  defendant,  and  the  de- 
was  set  aside.     Held^  that  C  could  not  remove  the  cause  into  the 

lit  Court  of  the  United  States,  under  the  12th  section  of  the  judiciary 
Beardsley  v.  Torrey.     Ibid. 

4.  A  petition  to  remove  a  cause  from  a  state  to  a  Circuit  Court  must 
gned  by  the  party  himself,  and  not  by  his  attorney,  and  he  must  at 
ime  of  entering  his  appearance  offer  the  surety  required  by  the  act. 
^trick  V.  Hopkins,  2  M.  277. 

5.  In  an  action  by  endorsee  against  the  maker  of  a  promissory 
,  the  defendant  presented  a  petition  setting  forth  that  the  plaintiff 
a  citizen  of  Pennsylvania,  and  he,  the  defendant,  a  citizen  of  New 
ry,  and  praying  a  removal  of  the  case  to  the  Circuit  Court  of  the 
ad  States.  Held,  that  as  the  petition  did  not  aver  that  the  endorser 
abo  a  citizen  of  Pennsylvania,  the  petitioner  was  not  entitled  lo  xYi^ 
▼OL.  I. — 28 


290  COURTS. 


removal.     Colcord  v.  Wallj  2  M.  459,  and  S.  C.  in  C.  C.  U.  S.,  8  E 

463,  note. 

(c)  Practice  of  the  Circuit  Court. 

126.  The  rules  of  practice  in  the  state  courts,  were  adopted  by  lb ■; 
Circuit  Court  at  an  early  period,  after  the  organisation  of  the  fedeiHl 
courts.     1  P.  C.  C.  1. 

127.  But  a  subsequent  change  in  the  practice  of  the  state  conrts,«l| 
not  authorise  a  departure  from  the  former  practice  of  the  Circuit  Goa^i 
without  first  altering  the  general  rule.    Ibid, 

128.  The  state  laws,  as  to  rights^  furnish  rules  of  decision  for  At 
federal  courts,  under  certain  qualifications;  but,  as  to  remedies,  they  bnlj 
no  binding  force  upon  those  courts.  Campbell  fy  al.  v.  ClaudiuSyltm 
C.  C.  485.  ] 

129;  The  Circuit  Court  is  not  bound  by  an  act  of  assembly  of  Ihrj 
state,  regulating  the  mode  of  proof  upon  a  trial.  BcUy.  Daoiditm^l' 
W.  C.  C.  R.  328. 

130.  Therefore,  the  law  of  Pennsylvania  of  1815,  making  theeertH^ 
cates  of  notary  publics,  evidence,  in  certain  cases,  does  not  affect  lb 
common  law  mode  of  proof,  in  force  in  the  Circuit  Court.    Ibid,  S.P.: 
Craig  V.  Brown^  Id.  503. 

131.  Independently  of  the  act  of  Congress  of  1789,  the  laws  of  a  sMe^ 
where  a  contract  is  made,  and  against  which  no  constitntional  objeetiotj 
exists,  would  be  regarded  as  rules  of  decision  in  the  Circuit  Coiirt%iii| 
relation  to  that  contract.     Golden  v.  Prince,  3  W.  C.  C.  R.  313. 

132.  Exemption  from  the  service  of  process  in  a  state,  other  than  ttA 
in  which  the  defendant  resides,  or  of  being  compelled  to  appear  lo  an' 
in  another  state,  may  be  waived  by  the  voluntary  appearance  of  lis 
party.     Harrison  S^*,  aL  v.  Eowan^  1  P.  C.  C.  491. 

133.  If  the  defendant  plead  the  fact  of  his  not  having  been  served  vii 
process,  within  the  state  where  the  cause  was  commenced,  and  tbecafli 
is  set  down  for  a  hearing  on  this  plea,  the  court  cannot  take  notice  of  (ki 
docket  entries,  showing  a  prior  appearance  by  an  officer  of  the  cout 
Ibid. 

134.  Where  money  had  been  paid  by  an  order  of  the  District  Coat, 
under  an  erroneous  construction  of  an  act  of  Congress,  before  a  bA 
order  of  the  Circuit  Court,  in  which  the  suit  was  depending,  the  Circoil 
Court  granted  a  rule  on  the  person  who  had  received  the  moDefylv 
return  it.    The  Ariadne,  1  P.  C.  C.  455. 

135.  The  clause  of  the  89th  section  of  the  act  of  1799,  which  dire* 
judgment  to  be  entered  after  twenty  days,  from  condemnation  on  aborf 
given  for  the  appraised  value  of  goods,  libelled  for  a  breach  of  tb 
revenue  laws,  does  not  apply  to  the  Circuit  Court,  who,  after  affirrww 
of  the  sentence,  will  direct  judgment  to  be  entered  forthwith.  Jfeto* 
4-  al  V.  The  United  States,  1  P.  C.  C.  235,  240. 

136.  Pending  an  ejectment  against ./?,  he  delivered  possession  of  the 
premises,  for  a  valuable  consideration,  to  B,  who  had  purchased  the 
same  at  a  sale,  under  a  mortgage.  Afterwards,  in  fraud  of  his  agre^ 
ment  with  B,  A  confessed  judgment  in  the  ejectment,  upon  whid »» 
habere  facias  issued,  and  the  land  was  delivered  to  the  plaintiff  Oi 
motion,  the  judgment  and  execution  were  set  aside,  and  possessuiB 
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3  be  re-delivered  to  B;  but  the  court,  in  order  to  retain  its 
n,  ^  being  an  alien,  and  B  a  citizen  of  Pennsylvania^ 
hat  •A  should  stand  nominally  as  the  defendant,  and  that  B 
ve  security  to  indemnify  him  for  future  costs.  Thomas  v. 
1  P.  C.  C.  444. 

he  averment  of  citizenship  may  be  added  in  an  equity  suit  at 
\  of  the  cause,  if  the  amendment  is  moved  for  in  a  reasonable 
*  the  defect  is  suggested.  '  Fisher  v.  Rutherford^  1  Bald.  re8. 
'nder  the  29th  section  of  the  act  of  1789,  and  the  3d  section  of 
'  1793,  the  judges  of  the  Circuit  Court  have  power  to  hold  a 
3nrt,  in  capital  cases,  in  the  county  in  which  the  offence  was 
d,  if  they  do  not  deem  it  inconvenient.  But  they  have  a  legal 
I  on  the  subject.  U,  States  v.  Insurgents j  3  D.  513. 
^tteref  Whether  it  is  not  too  late  to  transfer  the  trial  of  a  capital 
I  special  court,  after  an  indictment  found  at  the  stated  court. 

}ueref  Whether  an  indictment  found  at  a  stated  session  of  the 
ourt,  can  be  transferred  to  a  special  court.    Ibid. 
in  appeal  lies  from  a  decree  of  the  District  Court,  refusing  an 
'  the  sale  of  a  vessel,  on  an  application  by  one  of  two  part- 
who  have  an  equal  interest    Davis  and  Brooks  v.   The 

a.  34. 

Lfter  an  appeal,  a  vessel,  which  was  the  subject  of  the  decree 
strict  Court,  passes  into  the  custody  of  the  Circuit  Court,  and  is 
rounder  the  control  of  the  former  tribunal.  Ibid. 
The  clerk  of  the  Circuit  Court  for  the  district  of  Pennsylvania 
harge  in  the  bill  of  costs  any  compensation  for  thd  travel  and 
ce  of  the  successful  party,  none  such  being  allowed  in  the 
Court  of  the  state.  Sebring  v.  fVard^  4  W.  C.  C.  R.  546. 
urors  and  witnesses  in  the  United  States  courts,  in  civil  as  well 
lal  cases,  are  entitled  to  $\  25  cents  each  for  every  day's  atten- 
nd  five  cents  a  mile  for  their  travelling  to  and  from  court.  Ibid. 
!*he  Circuit  and  District  Courts  of  the  United  Slates,  in  one  state, 
authority  to  issue  process  into  any  other  state  to  compel  an  ap- 
I  in  those  courts,  whether  in  a  matter  at  common  law,  in  equity, 
ize  or  no  prize.  Exparte  Graham^  3  W.  C.  C.  R.  215.  Wih 
hrahanij  Id.  50. 

The  jurisdiction  of  those  courts,  though  sitting  in  prize  causes  is 
in  point  of  locality,  by  the  bounds  of  their  respective  districts, 
1  a  few  cases  particularly  provided  for  by  law.  Ibid. 
\i  is  essential  to  the  jurisdiction  of  those  courts,  that  the  person 
against  which  the  proceedings  are  directed,  should  be  within 
al  jurisdiction,  except  in  the  latter  case,  when  the  thing  is  con- 
sis  being  constructively  within  their  jurisdiction,  as  where  it  is 
ssion  of  the  captors,  though  in  a  neutral  country.  Ibid. 
If  a  prize  proceeding  be  instituted  against  ihe  person^  the  juris- 
J  excluded,  unless  it  be  in  a  court  of  the  district  whereof  the 
s  an  inhabitant,  or  in  which  he  is  found  at  the  time  of  serving 
»8S.    Ibid. 

Therefore  where  in  a  prize  cause  in  the  district  of  Rhode  Island^ 
ice  of  the  court  was  given  against  a  citizen  of  Pennsylvania^ 


9Q2,  COURTS. 


who  had  not  been  cited  to  appear  in  the  court,  and  was  not  within  b- 
jurisdiction,  for  the  vaUie  of  a  box  of  merchandize,  part  of  the  cargo  tf 
the  prize  alleged  to  be  in  his  possession,  it  was  held^  that  the  Cirnk 
Court  of  the  United  States  could  not  carry  the  decree  into  effect  againl 
the  defendam  personally ,  though  they  would  execute  it  against  ill 
things  if  applied  to  for  the  purpose,  and  if  it  appeared  that  he  had  it,  or 
its  proceeds,  in  his  possession.    Ibid, 

F.  District  Court  of  the  United  States. 

(a)  Jurisdiction^  and  herein  of  admiralty  jurisdiction  in  general 

150.  The  District  Courts  of  the  United  States  possess  all  the  powan 
of  a  Court  of  Admiralty.    Jennings  v.  Carson^s  Ex^rs,  1  P.  A.  D.& 

151.  Admiralty  jurisdiction  is  founded,  for  the  most  part,  on  the  nit* 
Ject  matter  J  and  not  solely  on  the  place  of  making  the  contract.  Gari'  ■ 
ner  v.  The  New  Jersey^  1  P.  A.  D.  231. 

152.  In  the  admiralty,  proceedings  are  as  often  in  personam  asM 
rem;  and  the  right  to  proceed  in  rem  does  not  exclude  the  remedy » 
personam.  A  party  may  pursue  several  remedies,  as  in  common  laf 
courts,  although  he  can  have  but  one  satisfaction.  Brevoorv.  ThtFmr 
•dmericanj  1  P.  A.  D.  95. 

153.  //  seems  the  jurisdiction  of  the  admiralty  is  founded,  not  on  tbi 
mode  of  proceedings  but  on  the  original  cause  waA  place  of  the  tram* 
action.    Brevoor  v.  The  Fair  American,  1  P.  A.  D.  92. 

154.  The  admiralty  has  cognisance  of  matters  on  land,  if  they  are  il* 
cidents  to  those  at  sea.    Moxon  v.  The  Fanny ^  2  P.  A.  D.  325. 

155.  Although  a  Court  of  Admiralty  can  not  take  a  recognisance, yrt 
it  can  take  caution  or  stipulation  for  appearance,  or  to  perform  a  decne, 
&c.  which  is  in  nature  of  a  recognisance.  Respublica  v.  Im  Caze^dt 
2  D.  118;  S.C.  1  Y.  55. 

156.  The  question,  prize  or  no  prize,  belongs  to  the  jurisdiction  of  tba 
admiralty,  whether  the  capture  be  upon  the  high  seas,  in  ports,  rivers, 
or  within  the  body  of  a  county  y  and  whether  the  property  taken  belonp 
to  foreigners,  or  to  citizens  of  the  county  in  which  the  court  is  estd' 
lished.  W.  B.  v.  Latimer j  Court  of  Errors  of  Delaware,  4  D.  Appi 
p.  1. 

157.  Questions  of  prize,  since  the  adoption  of  the  constitution  of  the 
U.  States,  are  exclusively  within  the  jurisdiction  of  the  federal  conrts. 
United  States  v.  Bright,  C.  C.  April,  1809,  pamphlet,  p.  186.  Com- 
monwealth V.  Smith,  Esq,  Sup.  Ct.  Penn.  April,  1809,  pamphlet, p.  5(1 

158.  Controversies,  relative  to  the  distribution  of  prize  money,  aw 
subjects  of  admiralty  jurisdiction.  Mahoon  v.  The  Gloucester ^  2  P.  A. 
D.  406;  S.  C.  Hopkinson's  Adm.  Cases,  55. 

159.  It  seems  that  the  District  Court  of  one  state,  can  not  eofow 
against  the  owners  of  an  American  privateer,  residing  in  that  state,  ih 
sentence  of  the  old  Court  of  Appeals,  directed  to  the  Admiralty  Court  of 
another  state,  the  proceeds  of  the*  prize  being  then,  and  always  after- 
wards, in  the  hands  of  the  marshal  of  that  court,  under  its  order,  and  no 
part  thereof  having  even  come  to  the  possession  of  the  owners  of  the 
privateer.     Carson^s  Ex^rs  v.  Jennings,  1  W.  C.  C.  R.  129. 

160.  The  District  Court  has  no  power  to  inquire  into  the  legality  of  a 
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Ee,  made  by  and  from  a  belligerent.  Findlay  v.  The  William^  1  P. 
D.  1 2.  Moxon  v.  Tht  Fanny ^  2  P.  A.  D.  309. 
.61.  ThiiSy  where  a  British  vessel  was  captured  by  a  French  priva- 
r,  within  the  territorial  jurisdiction  of  the  United  States,  a  libel  filed 
liost  her  by  her  former  owners,  was  dismissed  for  want  of  jurisdic- 
i.     JbiiL 

162.  But  where  an  •American  vessel,  which  had  been  chartered  to 
itrals,  was  taken  by  a  French  privateer,  while  prosecuting  a  lawful 
jrage,  and  brought  into  the  port  of  Philadelphiay  the  District  Court 
ik  cognisance  of  the  case,  ordered  her  to  be  restored,  and  awarded 
nages  to  the  owners  of  the  ship  and  the  charterers.  Hollingsworth 
The  Beiaey^  2  P.  A.  D.  330. 

L63.  And  where  au  American  vessel  was  captured  by  a  French  pri- 
teer,  and  condemned  by  a  tribunal  held  on  board  a  French  vessel,  at 
I,  and  at  which  a  military  commander  presided,  and  afterwards  the 
ssel,  having  been  sent  into  port,  was  purchased  by  the  respondent,  and 
night  into  the  port  of  Philadelphia,  the  District  Court  ordered  her  to 
restored  to  her  former  owners.  Jolly  v.  The  Neptune^  2  P.  A.  D. 
5. 

L64.  The  District  Court  has  exclusive  jurisdiction  of  all  suits  for  pon- 
ies and  forfeitures  incurred  under  the  laws  of  the  United  States. 
^iland  V.  The  Caasius,  C.  C.  2  D.  365. 

165.  //  seems  that  every  contest  or  dispute  between  the  owners  and 
iriners,  and  the  owners  and  builders  or  equippers  of  a  ship,  for  navi- 
tion  on  the  sea,  is  of  a  maritime  nature,  and  cognisable  in  the  admi- 
ty.     Sievens  v.  The  Sandwich^  (Maryland)  1  P.  A.  D.  233,  in  note. 

166.  The  District  Court  has  jurisdiction  of  a  petition  by  a  majority  of 
\  owners  of  a  vessel,to  be  permitted  to  proceed  on  a  voyage,  on  giving 
pulation  for  the  value  of  the  recusant  owners'  share,  and  it  has  power 
authorise  the  majority  to  fit  out  and  expedite  the  vessel.  fVillings 
Blight,  2  P.  A.  D.  288. 

i67.  Accounts  of  moneys  and  traffic  between  the  captain  and  mate, 
3  not  within  the  jurisdiction  of  the  admiralty,  except  as  they  are  con- 
cted  with  a  claim  for  wages.    Mkyns  v.  BtirroweSj  1  P.  A.  D.  244. 

168.  It  has  been  a  general  rule  in  the  District  Court,  not  to  take  cog- 
sance  of  disputes  between  masters  and  crews  of  foreign  ships,  except 
very  pecnliar  cases.     Willendson  v.  The  Fdrsdket^  1  P.  A.  D.  197. 

169.  A  shipwright  may  sue  in  the  admiralty  for  the  price  of  building 
repairing  a  ship,  intehfided  for  navigation  on  the  high  seas.  Gardner 
T7te  New  Jersey ,  2  P.  A.  D.  227.    Sievens  v.  The  Sandwich^  (Mary- 

Qd)  Id.  233,  in  note.  Contra.  Clinton  v.  The  Hannah,  Hopk.  A. 
.99. 

170.  The  District  Court  must  be  governed,  in  its  decisions,  by  the 
maritime  code  existing  at  the  period  of  the  revolution,  as  well  as  by 
«  particular  laws  since  established.  Thompson  v.  Catharine,  1  P.  A. 
.  113. 

171.  The  legal  meaning  of  tvreck,  as  applied  to  goods,  is  confined  to 
ich  goods,  as,  after  shipwreck  at  sea,  are  by  the  sea,  cast  on  the  land. 
^eaze  4*  aL  v.  Pennsylvania,  Court  of  Errors,  Add.  63-4. 

172.  If  goods  of  the  description  of  flotsam,  jetsam  and  ligan  are 
tit  on  the  land  by  the  sea^  they  become  wreck,  and  are  subject  to  the 


294  COURT& 


jurisdiction  of  the  common  law  courts  only:  but  if  they  are  taken  up tf 
sea,  and  brought  on  shore,  the  court  of  admiralty,  and  not  the  cooititf 
common  law,  has  jurisdiction.     IbicL 

173.  A  court  of  admiralty  cannot  give  damages.  JUonigomen/f, 
Henry y  1  D.  50.  [But,  per  Dickinson,  president,  ^  It  is  now  settM, 
that  damages  may  be  recovered  in  the  admiralty."  Talbot  r.  Tkm 
Brigs,  1  D.  98.] 

174.  A  court  of  admiralty  has  jurisdiction  over  all  roads,  havens  ani' 
rivers  that  are  not  within  the  body  of  a  county.  Monigomery  v.  Hmri^ 
1  D.  50. 

175.  A  condemnation  of  goods  in  the  District  Court,  for  a  violation  of ; 
the  laws  of  the  United  States,  is  conclusive,  and  the  right  of  seizure  cuh 
not  be  again  tried  in  the  action  of  trespass  against  the  excise  offioo. 
Buchanan  v.  Biggs,  2  Y.  232. 

176.  A  contract  for  wages  on  a  voyage  between  ports  of  adjoioui| 
states  and  on  the  tide  water  of  a  river  or  bay,  is  within  the  jiiri«lictioi 
of  the  District  Court,  and  niay  be  enforced  by  a  suit  in  rem  in  theadntt* 
ralty.     Smith  v.  7%^  Pekin,  G.  203. 

177.  A  contract  between  a  passenger  and  the  master  of  a  vessel  {ff 
the  passage,  is  a  personal  contract  not  cognisable  in  the  admiraltf. 
Bracket  v.  2%^  Hercules j  G.  184. 

178.  An  account  for  provisions  furnished  to  the  owner  or  coromander 
of  a  vessel,  or  for  articles  for  her  use  when  not  on  a  voyage  or  in  a 
foreign  port,  is  not  within  the  admiralty  jurisdiction  of  the  District  Coot 
either  as  a  substantive  distinct  claim  or  an  offset  to  a  libel  for  seameiA 
wages.     Bains  v.  The  James  and  Catharine,  1  Bald.  544. 

179.  A  contract  for  the  payment  of  wages  of  a  person  employed  oo 
board  of  a  vessel  engaged  in  carrying  fuel  to  the  city  of  Philadelphia 
from  the  opposite  shore  of  the  Delaware  river,  held  not  to  be  within  tbe 
admiralty  jurisdiction.     Thackaray  v.  The  Farmer,  G.  524. 

ISO.  The  rule  that  no  intendment  shall  be  made  in  favour  of  pro- 
ceedings, which  are  in  derogation  of  the  common  law,  is  by  our  practice 
restrained  to  the  question  of  jurisdiction.  Cooke  v.  Reinhart,  1 11322. 
Gibson,  C.  J. 

181.  The  District  Court  of  the  U.  States  is  a€ourt  of  record,  and  its 
proceedings,  though  in  causes  not  within  its  jurisdiction,  cannot  be 
deemed  void  and  questioned  collaterally.  Thompson  v.  Lyle,  3  W.  & 
S.  166. 

182.  The  defendant  caused  a  libel  to  be  filed  in  the  District  Court 
against  the  plaintiff's  vessel,  then  lying  in  the  port  of  Philadelpbiafto 
recover  damages  for  not  delivering  goods  on  a  former  voyage.  The 
district  judge  ordered  process  to  issue  according  to  the  prayer  of  the 
petition,  without  prejudice  to  the  question  of  jurisdiction.  Under  this 
process  the  vessel  was  seized  and  detained.  Afterwards,  on  a  plea  w 
the  jurisdiction,  the  district  judge  dismissed  the  libel:  Held^  that  the 
order  of  ihe  judge  allowing  process  to  issue,  was  a  sufficient  justificalioD 
to  the  defendant  for  the  seizure  and  detention  of  the  vessel.  Hiompfon 
V.  Lyle,  3  W.  &  S.  166. 


\ 


(b)  Practice  of  the  court. 
183.  In  proceedings  under  the  civil  law,  a  variance  in  pleadiog^^ 
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be  material,  if  the  opposite  party  be  not  surprised ;  but  the  court 
1  aatborise  amendments,  if  necessary.  If  either  party  has  made  a 
take  in  setting  out  bis  case,  and  yet  not  such  as  could  mislead  the 
sr  party,  the  court  will  prqceed  to  make  a  decree,  notwithstanding 
▼ariance.  Crawford  v.  The  William  Penn,  3  W.  C.  C.  R.  484. 
84.  A  demurrer  in  a  case,  proceeded  on  under  the  civil  law,  does  not 
vent  the  demurring  party  from  controverting  the  facts  confessed  in 
demurrer,  and  compelling  the  opposite  party  to  prove  them.  Ibid. 
.S5.  A  libel  by  the  crew  of  a  privateer,  for  their  respective  proper- 
IS  of  a  prize,  is  the  proper  and  regular  mode  of  redress;  and  if  no 
icles  are  executed,  the  admiralty  courts  will  make  distribution  in  pro- 
tion  to  the  number,  intere^,  and  merits  of  the  captors.  Ktant  fy  aL 
The  Gloucesierj  2  D.  36. 

186.  In  cases  of  prize,  it  is  not  necessary  to  allege  in  the  libel  that 
I  cause  of  action  arose  on  the  high  seas.     Ibid. 
L87.  If  a  marshal  makes  distribution  of  prize  money,  without  the 
lers  of  the  admiralty  court,  he  does  it  at  his  peril.    Ibid, 

188.  Where  a  prize  has  been  sold  by  the  marshal,  and  the  money 
id  into  his  hands,  the  libellants  may  either  bring  an  action  at  law,  for 
mey  liad  and  received,  or  file  a  supplemental  libel,  to  carry  into  exe- 
tion  the  original  decree.    Ibid. 

189.  The  allegations  in  a  libel  not  admitted  or  denied  by  the  claim- 
ts,  are  not  to  be  taken  as  true  but  must  be  proved.  Clarke  v.  7%e 
idge  Healy,  4  W.  C.  C.  R.  651. 

190.  Where  a  libellant  in  a  suit  in  rem  in  the  admiralty  establishes 
^lear  legal  right  to  a  condemnation  and  sale,  there  is  no  discretionary 
wer  in  the  court  to  refuse  or  postpone  an  order  of  sale.  Davis  v. 
tw  Brigf  G.  473. 

191.  A  warrant  of  distress,  under  the  act  of  15th  May,  1820,  has  the 
Tect  of  a  judgment    Armstrong  v.  U.  States,  G.  399. 

192.  A  bill  of  complaint  in  such  case  is  in  nature  of  a  motion  to  stay 
:ecuiion,  and  the  debtor's  counsel  has  the  beginning  and  conclusion. 
nd. 


6.  Cff  the  State  Courts  in  general. 

(a)  Jurisdiction  of  the  State  Courts  and  Judges. 

193.  The  courts  of  justice  of  Pennsylvania  possess  the  power  of 
idging  of  the  constitutionality  of  all  acts  of  the  state  or  federal  legisla- 
ire,  brought  before  them  judicially.  But  the  judiciary  ought  not  to 
Bclare  a  law  to  be  unconstitutional,  unless  in  cases  perfectly  plain  and 
tear.    Emerick  v.  Harris,  1  Binn.  416.     Commonwealth  v.  Smith, 

Binn,  123.     Moore  v.  Houston,  3  S.  &  R.  178. 

194.  Under  section  9,  of  the  act  of  Congress,  of  1789,  a  state  court 
Its  no  jurisdiction  of  a  suit  against  a  consul.  Manhardt  v.  Soder- 
from,  \  Binn.  138. 

195.  The  court  will  put  a  stop  to  proceedings  in  any  stage,  on  its  be- 
Dg  shown  that  they  have  no  jurisdiction.    Ibid. 

196.  The  defect  of  jurisdiction  in  a  state  court,  in  a  suit  against  a 
^otm\,  may  be^u^ested  even  after  the  defendant  has  pleaded  the  gen- 
ual issue.    Ibid. 
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197.  Where  a  commitment  has  been  made  by  a  jodge  of 
States  J  a  ^/a/e  judge  has  no  jurisdicuon  to  admit  Kaily  except 
there  is  no  judge  of  the  U.  States  in  that  district.  Comnumwe 
Hollotoay^  5  Binn.  514. 

198.  But  where  the  commitment  has  been  made  by  a  state  jai 
justice  of  the  peace,  the  offender  may  be  either  bailed  or  dischar] 
the  case  may  require,  by  a  state  judge.    Ibid. 

199.  And,  a  state  court  has  a  right  to  discharge  a  prisoner,  oom 
under  process  from  a  federal  court,  if  it  clearly  appears  that  the 
court  had  no  jurisdiction  of  the  case.     Com,  v.  SmUhy  Esq.  Si 
Penn.  Oct.  1809,  pamphlet,  p.  47-8. 

200.  And,  the  judges  of  the  state  courts  have  authority  to  issa( 
of  habeas  corpus^  to  bring  up  the  bodies  of  alien  enemies,  commi 
prison,  under  the  asserted  authority  of  the  United  States.  Ci 
relatione  Lockington  v.  The  Jailor^  fyc.  Sup.  Ct.  1814,  MS. 

201.  A  state  magistrate  who  binds  over  an  offender  to  appear 
Circuit  Court,  cannot  issue  process  for  witnesses  to  another  state. 
V.  Little,  2  W.  C.  C.  R.  159. 

202.  So  far  as  regards  the  construction  of  treaties,  and  in  othei 
where  an  appeal  lies  to  it,  the  judgments  of  the  Supreme  Court 
U.  States  bind  the  state  courts ;  but,  with  respect  to  the  principles 
common  law,  the  opinions  of  that  court  are  not  binding.  Jack 
BumSj  3  Binn.  84.    Tilohman,  C.  J. 

203.  Under  the  constitution  of  the  U.  States,  and  the  acts  of  Coi 
a  state  court  may  lawfully  take  cognisance  of  the  offence  of  forgi 
names  of  soldiers  to  powers  of  attorney,  authorising  the  defend 
receive  warrants  for  the  donation  lands,  granted  by  Congress  for  se 
during  the  revolutionary  war.  Com.  v.  Schaffer,  Mayor's  Court,  I 
4  D.  Appx.  xxvi. 

204.  The  state  courts  of  Pennsylvania  may  entertain  jurisdici 
suits  on  penal  acts  of  Congress,  where  the  penalty  is  made  recoT 
in  the  state  courts.    Buckwalter  v.  U.  States,  11  S.  &  R.  193. 

(b)  Of  the  exemption  of  French  citizens,  from  the  jurisdiction  of  the 

under  the  Consular  Convention  of  1788. 

205.  The  Supreme  Court  would  not  take  cognisance  of  a  suit  be 
French  subjects,  under  the  12th  article  of  the  convention,  althoug 
French  consul  had  given  a  decree  in  favour  of  the  plaintiff.  Bert 
V.  Gautier,  1  Y.  371. 

206.  A  Frenchman,  who  had  taken  the  oath  of  allegiance  to  the  I 
States,  was  not  within  the  12th  article  of  the  convention.  Portier 
Roy,  1  Y.  371. 

207.  A  Frenchman  who  dissented  from  the  French  revoluiiot 
left  the  French  West  Indies,  who  settled  in  the  U.  States,  and  tx 
lands  therein,  was  held  not  to  be  within  the  12th  article  of  the  coi 
tion.     Caignelt  v.  Pettit,  2  D.  234;  S.  C.  1  Y.  546. 

H.  Supreme  Court  of  Pennsylvania. 

(a)  Jurisdiction  and  powers  of  the  Supreme  Oburt* 

208.  Previous  to  the  year  1786,  the  Supreme  Court  exercise 
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al  jarisdietion  in  civil  actions,  except  in  cases  of  fines  and  common 
^ries.     Com.  v.  Smithy  4  Binn.  121. 

I.  The  jurisdiction  of  the  Supreme  Court  cannot  be  taken  away, 
t  by  express  terms,  or  irresistible  implication.  Overseers,  ^c.  v. 
I,  2  S.  &  R.  363.  Burgenhofen  v.  Martin,  3  Y.  479. 
K  The  judgment  of  the  Supreme  Court,  on  precisely  the  same  facts, 
ding  as  a  rule  of  property;  but  whether  the  facts  are  the  same,  the 
nust  judge.  fFhite  ^  al.  v.  Ki/le,  1  S.  &  K.  515. 
L.  An  information  in  nature  of  a  quo  warranto,  will  not  be  granted 
e  Supreme  Court,  iu  the  western  district,  as  it  has  no  authority  to 
I  issue  in  fact,  in  any  part  of  the  state,  other  than  the  county  of 
delphia.     Com.  v.  Smith,  4  Binn.  117. 

L  The  19th  section  of  the  act  of  24th  February,  1806,  which  de- 
s  the  Supreme  Court  of  jurisdiction  in  *^  civil  cases,^^  is  to  be  under- 
as  relating  to  civil  actions,  which,  in  common  parlance,  do  not 
rehend  writs  of  mandamus,  certiorari,  habeas  corpus,  ^c.  Com- 
oealth  V.  Commissioners  o/ Lancaster,  6  Binn.  5. 
).  The  Supreme  Court  had  no  power  (in  182 1)  to  try  a  civil  issue 
f  the  county  of  Philadelphia.  Willinck  v.  Morris,  6  S.  &  R.  394, 
I.  Dubiiatur,  whether  the  Supreme  Court  has  power  to  issue  a 
iamus  to  the  Common  Pleas.  3  Binn.  273.  1  S.  &  R.  192.  8  S.  & 
1.    4  W.  154. 

5.  The  chief  justice  and  judges  of  the  Supreme  Court,  are  justices 
B  peace  ex  officio,  and  have  power  to  take  recognisances  of  good 
rionr.     Respublica  v.  Cobbet,  3  Y.  93. 

5.  In  actions  sounding  purely  in  tort,  there  is  no  standard  for  de- 
ning  the  jurisdiction  of  the  court,  but  the  damages  laid  in  the  decla- 
1.  Ancora  v.  Burns,  5  Binn.  522.  Hancock  v.  Barton,  1  S.  & 
19. 

7«  But  in  replevin,  if  an  issue  is  joined  upon  the  plea  of  no  rent  in 
r,  and  the  amount  of  the  rent  claimed  appears  from  the  endorse- 
on  the  writ  or  otherwise;  this,  and  not  the  damages  laid  in  the 
ration,  will  determine  the  jurisdiction.    Ancora  v.  Burns,  5  Binn. 

3.  The  Supreme  Court  has  an  inherent  power  to  award  an  issue,  to 
le  validity  of  a  will.     Williams  v.  Williams^  ExWs,  2  Y.  167. 
9.  The  Supreme  Court  possesses  the  power  of  reviewing  the  pro- 
ngs of  justices,  in  cases  where  no  appeal  is  given.    Burginhofen  v. 
tin,  3  Y.  479. 

3.  The  judges  of  the  Supreme  Court  have  jurisdiction  of  an  assize 
isance,  ss  justices  of  assize,  by  the  act  of  22d  May,  1722.  Livezey 
yrgas,  2  Binn.  192. 

1.  The  Supreme  Court  possesses  the  incidental  power  of  establish- 
'oles  for  the  regulation  of  its  practice,  independently  of  the  act  of 
Sept.  1786.     Dubois  v.  Turner,  4  Y.  361. 

2.  The  court  in  July,  being  held  for  one  day  only,  for  the  purpose 
ioeivin^  returns,  has  not  generally  been  considered  a  meeting  of 
tess.  Kearney  v.  M^Cullough,  5  Binn.  389.  Insurance  Co.  Penn- 
mia  V.  Passmore,  4  S.  &  R.  507. 

3.  Thereford^  a  judgment  for  want  of  an  appearance  cannot  be  taken 
ily  term.   Insurance  Co.  v.  Passmore,  ut  supra. 
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224.  Where  a  suit  has  been  commenced  in  tlie  Supreme  Conit 
writ  returnable  on  the  return  day  in  July^  the  plaintiff  cannot  tidrai 
rule  of  arbitration  until  after  the  first  day  of  the  following 
term.   Dxindas  v.  Bladeriy  4  R.  463. 

225.  Under  the  act  of  25th  September,  1786,  which  gave 
jurisdiction  to  the  Supreme  Court  in  the  county  oi  Philadelphia 
it  was  heldy  1.  That  the  act  confining  the  jurisdiction  id  debt  art 
which  arose  be/ore  its  passage,  judgment  could  not  be  entered  io  tbel 
preme  Court  in  pursuance  of  a  warrant  of  attorney,  given  with  a 
bearing  date  prior  to  the  passage.    2.  That  judgment  could  not  be 
tered,  as  of  the  county  of  Bucks.    Kirkbridge  4*  aL  y.  Durdei^W 
288. 

(b)  Cf  the  Circuit  Courts. 

226.  The  Circuit  Court  had  not  jurisdiction  of  a  criminal  cause 
Dating  in  the  Mayor^s  Co^irt  of  Pittsburg,     Commonwealth  J. 
nan,  2  W.  123. 

227.  The  Circuit  Courts  had  no  jurisdiction  in  the  case  of  a  libelftr 
divorce.    Light  v.  Light y  17  S.  &  R.  273. 

228.  The  Circuit  Court  had  not  jurisdiction  of  an  appeal  from 
Quarter  Sessions,  in  the  case  of  a  proceeding  against  a  husbaod 
deserting  his  wife  and  children.    MKtt^s  CasCy  1  P.  R.  449. 

229.  An  appeal  lay  from  the  Circuit  Court  to  the  Supreme  Conrt, 
the  refusal  of  the  former  to  take  off  a  nonsuit  submitted  to  by  the  ' 
tifi^s  counsel,  on  his  motion  for  a  continuance  being  overruled.    P/ 
V.  OratZy  2  P.  R.  412. 

230.  An  appeal  did  not  lie  from  the  order  of  the  Circuit  Court  direclii) 
a  procedendo.     Virtue  v.  P alter son^  17  S.  &  R.  249. 

231.  An  appeal  did  not  lie  to  the  Supreme  Court  from  a  judgmeotrf 
the  Circuit  Court,  on  the  issue  of  nul  tiel  record.  Todd  v.  Patiawti 
17  S.  &  R.  345. 

232.  //  seemsj  that  since  the  act  of  1806,  (which  provides  tteli 
legislative  remedy  must  be  pursued  in  all  cases  in  preference  toaco* 
mon  law  remedy,)  an  appeal^  wherever  it  lies,  must  be  pursued  il 
exclusion  of  a  writ  of  error.     Todd  v.  Pattersony  17  S.  &  R.  345. 

233.  A  certiorari  was  not  necessary  upon  an  appeal  from  iheCirei 
Court  to  the  Supreme  Court;  nor  was  the  prothonotary  entitled  H 
demand  his  fee  before  entering  the  appeal.  Konigmacher  v.  Kimai^ 
1  P.  R.  207.  I 

234.  A  certiorari  was  not  necessary  to  remove  an  appeal  from  ih  < 
Orphans^  Court  to  the  Circuit  Court,     Feather's  appeal^  1  P.  I 
322. 

235.  It  was  too  late  to  file  an  appeal  from  the  Circuit  Court,  after  th 
sitting  of  the  Supreme  Court,  on  the  first  day  of  the  term  to  which iki 
appeal  was  returnable.     Share  v.  Lytle,  16  S.  &  R.  1. 

236.  A  cause  being  ordered  on  for  trial  in  the  Circuit  Court,  the  phio* 
tiff  not  being  ready,  took  a  nonsuit;  at  the  next  court  he  applied  to  tib 
off  the  nonsuit,  which  was  refused;  whereupon  he  appealeid;  A^Wthtf 
the  appeal  was  too  late.     Black  v.  Pollock^  2  P.  R.  489. 

237.  On  an  appeal  from  the  Circuit  Court,  the^counsel  were  geoenllf 


)led  until  ihe  first  day  of  the  term,  afiisT  the  court  had  risen; 
)  efforts  having  been  made  to  file  it  in  due  time.  Moore  v. 
4  Y.  234. 

Jt  an  appeal  was  dismissed,  where  the  record  of  the  Circuit 
r  filed  in  the  afternoon  of  the  first  day  of  the  term.  Copeland  v. 
f.  240.    S.  P.  under  tlie  act  of  1S26;  Share  v.  Lytle,  16  S.  & 

1  an  appeal  from  the  Circuit  to  the  Supreme  Court, Ihe  cottnset 
nd  to  subscribe  a  ^ceriificote,  and  file  the  procpedings  with  the 
ary,  before  the  first  day  of  the  next  term.  Gallagher  fy  al,  7. 
■l.,  3  Y.  381. 

he  certificate  of  counsel  on  an  appeal  from  the  Circuit  Court, 
act  of  1799,  when  it  rested  on  facts  not  apparent  on  the  record, 
e  been  made  during  the  sitting  of  the  Supreme  Court.  Cra- 
U.  V.  Gibson  ^  al.,  3  Y.  122. 

D  an  appeal  from  the  decision  of  the  judge  holding  the  Circuit 
on  a  motion  in  arrest  of  judgment,  the  Supremo  Court  was 
the  same  situation  as  that  judge,  when  the  motion  was  made, 
t  direct  the  verdict  and  judgment  to  be  entered,  as  he  might 
9.     Kennedy  v.  Lotorj/,  1  Oinn.  393. 

toval  0/  cauta  from  the  Common  Pleas  to  Ihe  Supreme  Court. 
n  appeal  does  not  lie  from  the  Common  Pleas  to  the  Supreme 
in  action  at  common  law.    M'Clemmona  v.  Graham,  3  Binn. 

D  appeal  does  not  lie  from  a  decree  of  a  Court  of  Common 
m  the  settlement  of  the  accounts  of  a  committee  of  a  lunatic. 
^aae,  6  Wh.  191. 
k^here  an  act  of  assembly  provided  that  no  action  should  be 
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beas  corpus,  returnable  on  the  second  return  day  of  the  sncceediogtsnk 
Proud  V.  Keiglery  2  Y.  241. 

250.  Where  the  defendant  had  showed  the  plaintiff  a  habeas  eoffm,, 
by  which  he  intended  to  remove  the  cause  to  th;  next  Suprenie  Co^\ 
and  the  plaintiff  then  took  out  a  certiorari^  which  was  allowed  hfi' 
Common  Pleas,  and  the  next  day  the  defendant  presented  his  ~ 
corpuSy  which  was  also  sent  up,  it  was  held^  that  the  defendant's  vA' 
should  have  the  preference,  he  not  having  affected  delay,  bat  prooeeW-| 
in  the  usual  course.     Steiner  v.  Fell  fy  aLy  1  D.  28. 

251.  Querey  Whether  a  certiorari  lies  to  remove  the  proceedings  ill 
domestic  attachment  to  the  Supreme  Court.  Lewis  v.  fFallidkj  $S,k\^ 
R.411. 

252.  An  appeal  from  a  decree  of  the  Court  of  Commoa  Pleu,iBij 
case  of  divorce,  was  dismissed,  for  want  of  the  recognisance  reqairedlfj 
the  13th  section  of  the  act  of  13th  March,  1815.    Broum  v.  Braumti 
Wh.  94. 

253.  On  an  appeal  from  a  decree  of  the  Court  of  Common  Pleai)ii| 
the  matter  of  the  settlement  of  the  accounts  of  assignees,  the  SaproM 
Court  will  not  go  beyond  the  exceptions  made  before  the  auditonoril| 
the  court  below.     DyotVs  Estate^  2  W.  &  S.  557. 

254.  The  Supreme  Court  has  not  jurisdiction  by  appeal  of  a  soitil] 
equity  instituted  in  a  Court  of  Common  Pleas  or  District  Court,  asier 
the  act  of  1836.     Patterson  v.  Schoyer,  10  W.  333. 


(d)  Appeal  from  the  Orphans^  Court  to  the  Supreme  Court. 

255.  The  regular  method  of  removing  a  record  of  the  Orphaos^Cott 
is  by  certiorari,  and  nothing  else  can  stay  the  proceedings  below. 
Walker^ s  Appeal y  2  D.  190. 

256.  An  order  by  an  Orphans^  Court  for  the  sale  of  the  real  estateflf 
an  intestate  for  the  payment  of  debts,  is  a  definitive  sentence  or  jiM^ 
ment  under  the  act  of  1713;  and  therefore  an  appeal  was  properly  late 
from  it.     Messrs  Appeal,  1  W.  255. 

257.  An  appeal  from  such  an  order  was  a  ^t//7cr5crfco*  of  the  sale; 
and  the  Orphans'  Court  could  not  legally  confirm  the  sale,  although  th 
Supreme  Court,  on  the  appeal,  but  after  the  sale,  affirmed  the  order  of 
sale.     Ibid. 

258.  An  administrator  may  appeal  from  a  decree  of  the  Orpbairf 
Court,  distributing  the  balance  of  an  intestate's  estate  in  his  bwA 
although  he  is  not  strictly  a  "party  aggrieved"  within  the  words  of  the 
59ih  section  of  the  act  of  29lh  March,  1832,  "relating  to  Orphaae' 
Courts."     KocKs  estate,  4  R.  268. 

259.  An  administrator  is  not  a  stranger,  but  a  trustee  for  the  parW 
beneficially  entitled,  and  the  representative  of  those  who  may  havebeett 
aggrieved.     Ibid. 

260.  The  Supreme  Court  will  not  entertain  an  appeal  from  adeem 
of  the  Orphans'  Court,  entered  pro  forma,  and  ivithout  prefudi^^^ 
though  the  parties  consent  to  its  proceeding  on  such  an  appeal,  f^f^* 
appeal,  3  S.  &  R.  92. 

261.  An  order  of  the  Orphans'  Court,  confirming  a  report  of  auditon 
on  the  final  settlement  of  a  guardian's  account  finding  a  balance  doe 


i  D.  160.     Anon.  I  Sm.  Laws,  87. 

rnder  the  act  of  1S09,  the  appellant  from  a  decree  of  the  Orphans' 
K>uad  to  make  an  oath  or  affirmation  that  the  appeal  is  not  io- 
r  delay.  Heckert's  appeal,  13  S.  &  R.  48. 
>nt  the  objection  to  the  want  of  the  oath,  and  even  (o  the  want 
gnisance  of  bail,  must  be  taken  in  the  first  instance,  before  the 
has  done  any  act  admitting  the  appeal  to  be  in  conrl.  Id.  13 
04. 

"he  quantum  of  secnrity  to  be  taken  by  the  Orphans'  Court, 
appeal  from  a  decree  of  distribution,  is  a  matter  for  the  dis- 
'that  court,  and  is  not  necessarily  to  be  measured  by  the  quan- 
le  estate.     Koch's  estate,  4  R.  268. 

L  decree  made  by  the  Supreme  Court  on  appeal  from  the  Or- 
>urt,  referring  it  to  the  prolhonota^  as  a  master  to  state  a  new 
with  directions  to  charge  executors  jointly  with  the  balance 
gainst  them  on  their  first  settlement,  Was  held  not  to  be  a  final 
at  open  for  reconsideration  at  a  subsequent  tertn.  M'Coy  v. 
7  S.  8c  R.  39. 

nder  the  act  of  Sih  February,  1S19,  declaring  that  no  appeal 
'rom  a  decree  of  the  Orphans'  Court,  confirming  an  account  nf 
tor  or  administrator,  "unless  the  same  be  entered  unVAt'n  on« 
r  the  said  confirmation,"  it  was  held,  that  nn  appeal  on  the  8lh 
er,  1830,  from  a  decree  made  on  the  8lh  of  October,  1829,  was 
Ege'a  appeal,  8  W.  283. 
.D  issue  directed  to,  and  entered  in  the  Coarl  of  Common  Pleas 
rphnns'  Court,  might  have  been  removed  to  the  Circuit  Court 

fFooda  T.  Wbods,  17  S.  &  R.  12. 
In  a  certiorari  from  the  Supreme  Court  to  the  Orphans*  Court, 
e  the  record,  the  original  p»pers  in  the  office,  and  not  a  tran- 
•reof,  must  be  returned.    Tbrr's  appeal,  I  R.  76. 
Vhen  an  appeal  is  taken  from  a  decree  of  the  Orphan's  Court, 
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the  Orphans'  Court,  but  may  make  a  new  decree,  founded  on  newmattti: 
M'Coy  V.  Porter,  17  S.  &  R.  59. 

274.  Since  the  act  of  14th  March,  1835,  the  Supreme  Conrt  may  tib 
cognisance  of  exceptions  not  made  in  the  Orphans'  Court,  if  they  think 
that  injustice  has  been  done.  Shenck*s  account,  5  W,  84.  Ktiie't  A» 
tatCj  Id,  157. 

275.  And  they  may  refer  an  account  to  auditors  upon  ezceptioatBfll 
made  below.     Shenck^s  account,  5  W.  84. 

.  276.  The  rule  recognised  in  these  cases,  has  not  been  altered  by  tb 
act  of  16th  June,  1836;  and  the  Supreme  Court  will  not  interfere,  unki 
in  the  case  of  a  plainly  palpable  violation  of  the  rules  of  equity  and  j» 

ce.     MylMs  jEstate,  7  W.  64. 

277.  Where  an  administration  account  had  been  referred  by  theO^r 
phans'  Court  to  auditors,  whose  report  was  confirmed  by  the  ooni; 
without  any  exception  having  been  taken,  and  then  the  administntor 
appealed  to  the  Supreme  Court  and  filed  exceptions,  the  latter  ood 
affirmed  the  decree,  on  the  ground  that  exceptions  had  not  been  filed il 
the  court  below.    Irwin^s  appeal,  5  Wh.  577. 

278.  A  creditor  who  has  not  appealed  from  a  decree  of  the  OrpbaM^ 
Court,  has  no  right  to  file  exceptions  in  the  Supreme  Court.  BerrykM 
V.  Dowding,  8  W.  313. 

279.  The  act  of  1836,  directing  appeals  to  be  determined  aocordiogto 
the  principles  of  equity,  &c.|  does  not  apply  to  the  case  of  an  appeil 
from  the  Orphans'  Court,  on  a  report  of  auditors  distributing  the  aaeli  ^ 
of  an  insolvent  estate.     Stoever^s  appeal,  3  W.  &  S.  154. 

280.  Where  a  party  interested  was  prevented  from  filing  exceptiM 
to  an  account  in  the  Orphans' Court,  by  a  misstatement  made  by  the 
accountant,  in  consequence  of  which  the  account  was  confirmed,  the 
Supreme  Court,  on  appeal,  remitted  the  record  to  the  Orphans' Cotirt,to 
give  the  appellant  an  opportunity  to  apply  to  that  court  for  relief.  Zi«- 
demuth^s  Estate,  5  W.  145. 

281.  Where  the  Supreme  Court  on  an  appeal  from  a  decree  of  the 
Orphans'  Court,  upon  the  account  of  a  guardian,  made  a  decree  bf 
which  the  decree  of  the  Orphans'  Court  was  reversed  as  to  other  item^ 
and  confirmed  as  to  the  residue,  it  was  held  that  this  could  not  be 
declared  on  as  a  judgment  of  the  court.  Eichelberger  v.  Smf/ser,S% 
181. 

282.  The  court  refused  a  rule  to  take  depositions  on  an  appeal  fron 
the  Orphans'  Court,  to  supply  matters,  not  appearing  in  the  casebelof, 
declaring  at  the  same  time,  that  if,  after  the  hearing,  they  should  be  of 
opinion  that  the  justice  and  equity  of  the  case  required  it,  they  would 
allow  the  depositions  to  be  taken.     Rees^s  appeal,  2  W.  &  S.  417. 

283.  Where  the  Supreme  Court  has  any  doubts  as  to  the  facts  of  a 
case  coming  before  it,  on  appeal  from  the  Orphans'  Court,  it  will  direct 
an  issue  to  try  them;  but  it  will  refuse  to  do  so  where  the  parties  have 
had  abundant  time  to  furnish  the  court  with  the  necessary  testimooy; 
and  the  facts,  frptn  what  appears  to  the  court,  are  involved  in  no  doobt 
Joseph  JValker^s  Estate,  3  R.  243. 

(e)  Removal  of  causes  from  the  Quarter  Sessions  to  the  Supreme  Court. 

284.  A  certiorari  lies  from  the  Supreme  Court  to  the  Sessions,  to  I^ 
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move  proceedings  against  a  husband  for  desertion,  &c.     Overseers  v. 
Smithy  2  S.  &  R.  363. 

285.  QuerCf  If  the  jurisdiction  of  the  Supreme  Court  extends  to 
cases  which  have  been  brought  before  the  Sessions  hy  appeal.    Ibid. 

286.  A  certiorari  to  remoire  an  indictment  from  the  Sessions  will  be 
allowed  of  course,  unless  something  is  shown  in  relation  to  the  character 
or  conduct  of  the  defendant,  which  will  induce  the  belief  that  public  jus- 
tioe  is  likely  to  be  impaired  or  defeated  by  the  removal.  Com.  v.  Lyony 
4  D.  402. 

287.  QuerCf  Whether  a  certiorari^  calling  for  the  removal  of  an  in- 
dictment 9Lg^\nsi/our  generally,  is  good  to  remove  an  indictment  which 
chaises  /Aire  persons  only  in  one  of  the  counts.  Com.  v.  Franklin,  4 
B.316. 

28S.  It  is  a  fatal  objection  to  the  proceedings  on  a  certiorari,  that  the 
'-writ of  certiorari  to  remove  an  indictment  in  the  Quarter  Sessions 
iWMB  directed  to,  and  returned  by  the  judges  of  the  Common  fleas. 
JUd.' 

289.  The  Supreme  Court  will  not  presume  that  the  Quarter  Sessions 
have  committed  an  error,  when  acting  on  a  subject  clearly  within  their 
liction.     Schuylkill  Falls  Road,  2  Binn.  250. 


(f)  Removal  of  proceedings  before  justices  of  the  peace  to  the  Supreme  Court. ^ 

290.  A  certiorari  lies  from  the  Supreme  Court,  to  remove  the  pro- 
ceedings of  two  aldermen  or  justices  of  the  city  or  county  of  PhiladeU 
]nUa,  under  the  act  of  6th  April,  1802,  to  enable  purchasers  at  sheriff's 
ades  to  obtain  possession.   Lenox  v.  AT  Call,  3  S.  &  R.  95. 

291.  The  judgment  of  the  Common  Pleas,  on  the  proceedings  of  two 
JBrtices,  under  the  landlord  and  tenant  law,  removed  to  that  court  by 
ttrtiarari,  is  not  made  final  by  sect.  22  of  the  act  of  20th  March,  1810, 
but  may  be  brought  before  the  Supreme  Court  by  writ  of  error.  Clark 
▼.  Teat,  4  Binn.  185. 

292.  So  a  certiorari  lies  from  the  Supreme  Court  to  remove  the  pro- 
feedings  of  a  justice  under  the  act  of  1705,  relative  to  swine  running  at 
luge.    10  S.  &  R.  393. 

(g)  Other  cases  of  removal. 

293.  The  Supreme  Court  has  a  revisory  power  over  the  proceedings 
[  if  the  inferior  court  in  the  case  of  an  attachment  for  a  contempt,  so  far 

Uto  inquire  if  the  court  had  jurisdiction  and  exercised  it  according  to 
kv;  and  it  seems  that  the  proper  mode  of  bringing  the  matter  up  is  by 
tertiorarL     Hummel  fy  Bishoff^s  Case,  9  W.  416. 

894.  Certiorari  was  held  to  lie  to  the  Sessions  without  cause  being 
int  shown,  to  remove  (he  proceedings  in  the  case  of  the  District  of  the 
Oly  of  Pittsburg.     Matter  of  the  District  of  Pittsburg,  S^c.    2  W.  & 

&a20. 

295.  Proceedings  on  the  assessment  of  damages  in  the  case  of  land 


tAen  by  a  railroad  company,  under  the  authority  of  an  act  of  assembly, 
aay  be  removed  into  the  Supreme  Court  by  certiorari.  Schuler  v. 
Railroad  Co.,  3  Wh.  555. 

296.  The  Supreme  Court  refused  to  quash  a  certiorari  to  the  Quarter 
SenoRSy  issued  by  the  commonwealth,  in  the  case  of  proceediu^^  \o 
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k. 


assess  damages  occasioned  to  the  complainant  in  that  court  by  the 
struction  of  the  state  canal,  on  the  ground  that  the  complabant 
dead  before  the  writ  issued,  but  granted  a  rule  on  his  administrator  to 
appear,  and  plead  to  the  errors  assigned.     CommonweaUh  f.  ir< 
ter,  1  W.  307. 

297.  On  a  certiorari  to  remove  proceedings  for  the  assessment 
damages  in  the  case  of  a  canal,  &c.,  the  Supreme  Court  will  not 
into  exceptions  which  depend  on  depositions  taken  in  the  court  beJM^ 
relating  to  the  assessment  of  the  damages.  Jillison  v.  DeL  and  Sdm/li, 
Canal,  5  Wh.  482. 

298.  A  certiorari  does  not  lie  from  the  Supreme  Court  to  the  ma] 
of  the  city  of  Philadelphia,  to  remove  the  proceedings  before  hini,in 
case  of  an  action  to  recover  the  penalty  imposed  by  an  ordinance  of  ti 
corporation  passed  March  28tb;  1822,  relating  to  stalls  in  the  idiiImL 
Spicer  v.  JRees,  5  R.  119. 

299.  It  has  never  been  the  practice  in  this  state  to  serve  a  copy  of  i; 
writ  of  certiorari  on  the  attorney  on  the  record,  as  in  England;  norii 
the  writ,  as  is  the  case  in  the  Supreme  Court  of  the  United  States, acoofr 
panied  with  a  citation  to  the  party.  Commonwealth  v.  At*Jllluier,i 
W.  308.     RooERS,  J. 

300.  The  act  of  the  16th  of  June,  1836,  ^relating  to  the  jurisdidiil 
and  powers  of  the  courts,"  did  not  repeal  the  7th  section  of  the  act  of  tl 
18th  of  April;  1791,  regulating  the  removal  of  indictments  into  the  St 
preme  Court.     Commonwealth  v.  APGinnis,2  Wh.  113. 

301.  A  special  allocatur  is  therefore  necessary  to  authorise  swIii 
removal.     Ibid. 

302.  The  writ  of  certiorari  is  the  proper  mode  of  removing  an  indiel- 
ment  into  the  Supreme  Court.     Ibid. 

(h)  Of  the  special  courts  under  the  act  of  1782. 

303.  A  special  court  may  be  granted,  although  one  only  of  serenl 
joint  defendants  is  about  to  depart.     Exparte  Holkary  2  D.  111. 

304.  Where  one  of  the  plaintiffs  had  assigned  his  interest  in  the  dais 
to  the  other,  who  was  about  to  depart  from  the  United  States,  the  court 
refused  the  application  of  the  latter  for  a  special  court,  under  theactof 
10th  April,  1782.     Kunckle  fy  al.  v.  Bakery  1  D.  169. 

305.  Under  the  act  for  granting  special  courts,  an  action  is  not  ^it 
pending"  till  bail  filed  or  an  appearance  entered.  ArCarty  ?.  Aiiw 
Sf  al.j  1  D.  77. 

I.  District  Court  for  the  city  and  county  of  Philadelphia. 

306.  The  District  Court  has  not  jurisdiction  of  forfeited  recognisaooes; 
but  the  Common  Pleas  still  retains  it,  even  in  cases  where  the  amount 
exceeds  one  hundred  dollars.  Barton  v.  The  Commonwealth^^ 
Ct.  April  20,  1814,  MS. 

307.  This  court  has  jurisdiction  where  the  sum  substantially  m^' 
troversy  exceeds  one  hundred  dollars.     Byrne  v.  Gordon,  2  Br.  271. 

308.  In  torts  or  trespass,  and  in  all  cases  savouring  in  reality  of  dao- 
ages,  the  demand  in  the  declaration  is  the  criterion.   Ibid. 

309.  In  ejectment  the  court  will  determine  the  value  in  cootrofeisf 
from  affidavits.    Ibid. 
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10.  In  some  cases  the  court  will  judge  from  the  evidence  in  the  cause. 

11.  A  proceeding  by  attachment,  against  a  vessel,  for  work  or 
terials,  under  the  acts  of  27th  March,  17i54,  and  9th  February,  1793, 
,  civil  aciion  within  the  meaning  of  the  act  of  30th  March,  1811, 
ich  directed  such  actions  to  be  transferred  from  the  Common  Pleas  to 

District  Court.  Ship  Portland  v.  Lewis ^  2  S.  &  R.  197. 
112.  Where  the  declaration  states  a  cause  of  action  founded  on  con- 
ct,  where  the  subject  matter  exceeds  one  hundred  dollars,  there  the 
isdiction  of  the  District  Court  may  be  sustained,  though  the  reco- 
ry  is  for  less  than  one  hundred  dollars;  but  the  plaintiff  would  lose 
AS.    Kline  v.  Wood,  9  S.  &  R.  294. 

313.  But  where  on  the  declaration,  the  whole  subject  matter  does  not 
Deed  one  hundred  dollars,  there  the  want  of  jurisdiction  appears  on 
I  record,  and  the  Supreme  Court  would  reverse  a  judgment  for  the 
untiff.    Ibid. 

314.  Quere^  What  would  be  the  rule  in  the  case  of  an  award  of  ar- 
rators  for  less  than  one  hundred  dollars,  in  an  action  on  a  contract. 
id. 

315.  In  assumpsit  on  the  warranty  of  a  horse,  where  some  of  the 
ints  were  for  damages  sustained  by  the  sale,  which  was  for  the  sum 
eighty  dollars,  and  the  verdict  was  for  forty  dollars,  it  was  held  that 
I  District  Court  had  no  jurisdiction,  though  these  counts  averred  that 
i  plaintiff  had  been  put  to  the  expense  in  feeding  the  horse,  &c.  to  the 
loUDt  of  one  hundred  and  fifty  dollars.    Ibid. 

316.  This  court  has  jurisdiction  of  the  action  to  recover  the  penalty 
ren  by  the  act  of  1729,  relating  to  clandestine  marriages;  it  being  a 
il  remedy  for  a  private  injury.    Donahue  v.  Dougherty ,5  R.  124. 

317.  But  it  has  not  jurisdiction  of  an  action  on  a  bond,  with  condition 
'  the  payment  of  a  sum  less  than  one  hundred  dollars,  although  the 
nalty  is  for  an  amount  greater  than  one  hundred  dollars.  Coats  v. 
^rk,  1  M.  270. 

318.  Therefore  a  judgment  entered  by  virtue  of  a  warrant  of  attorney 
I  a  bond  in  the  penal  sum  of  one  hundred  and  twenty,  with  condition 
r  the  payment  of  sixty  dollars,  is  erroneous,  and  will  be  struck  off  on 
otion.     Ibid. 

319.  This  court  has  jurisdiction  whenever  the  sum  actually  demanded 
f  the  plaintiff,  whether  in  contract  or  tort,  exceeds  one  hundred  dol- 
J8.    Rodman  v.  Hutchinson,  4  Wh.  242. 

320.  The  plaintiff,  in  an  action  in  the  District  Court,  declared  in  in- 
eUtatus  assumpsit  for  work  and  labour,  goods  sold,  &c.,  alleging  in 
v^ery  count  that  the  defendant  was  indebted  in  six  hundred  dollars,and 
lying  his  damages  at  one  thousand  dollars.  On  the  trial,  the  defendant 
ffered  evidence  to  contradict  the  plaintiff's  testimony,  and  in  denial  of 
^  legal  effect;  but  no  set-off  or  other  matter  of  confession  and  avoidance 
^w  offered.  The  jury  found  a  verdict  for  the  plaintiff  for  thirty-seven 
lollarsand  fifty-three  cents,  having  found  against  the  plaintiff  on  most  of 
he  items  of  his  claim.  The  District  Court  entered  judgment  for  the 
plaintiff  with  costs,  which  the  Supreme  Court  affirmed.    Ibid. 

321.  In  an  action  on  the  case,  upon  an  agreement  by  which  the  de- 
i^&dant  guaranteed  the  performance  of  certain  acts^  and  in  which  the 
voIm  I. — 30 
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parties  bound  themselves  to  each  other  in  a  penalty  of  one  hnndr 
larsy  the  plaintiff  set  forth  in  his  declaration,  the  agreement  a 
penalty,  and  concluded  to  his  damage  three  hundred  dollsrs.  The 
was  submitted  to  referees,  who  awarded  to  the  plaintiff  one  hf 
dollars.  Held^  that  the  District  Court  had  jurisdiction.  Dick  v 
kill,  2  Wh.  184. 

322.  In  replevin,  the  goods  were  distrained  for  two  hundred  ( 
the  landlord  supposing  so  much  due  him.  Verdict  for  one  hundn 
lars.  Held,  that  the  court  had  jurisdiction.  Matlock  v.  Bn 
M.  15. 

323.  The  District  Court  has  jurisdiction  of  a  suit  by  foreign ; 
ment,  founded  upon  a  judgment  obtained  in  the  Court  of -Common 
where  the  amount  including  interest  and  costs  exceeds  one  hi 
dollars.    Brolaskey  v.  Landers,  2  M.  371. 

324.  The  District  Court  has  not  jurisdiction  of  proceedings  in  ja 
where  all  the  parties  hold  by  descent  from  one  who  died  intesiai 
who  was  seised  in  severalty  of  the  whole  of  the  land  at  the  time 
death.    Clawges  v.  Clawges,  2  M.  34. 

K.  Of  the  District  Court  for  Lancaster  and  Allegheny, 

325.  In  trespass  quare  clausum  /regit  in  the  District  Conrt 
city  and  county  of  Lancaster,  where  the  attorney  for  the  plain 
not  certify,  in  his  precipcy  the  amount  in  controversy,  and  no  decl; 
had  been  filed,  and  an  award  of  arbitrators  was  filed  for  the  plaii 
thirty  dollars;  it  was  held,  that  the  court  had  not  jurisdiction,  i 
V.  Beam,  3  P.  R.  297. 

326.  In  trespass  de  bonis  asportatis  in  the  District  Court  o 
gheny  county,  the  plaintiff  claimed  two  hundred  dollars  damages, 
the  trial  proved  that  the  goods  were  of  the  value  of  sixty-four 
only.  Held,  that  the  court  had  nevertheless  jurisdiction.  L 
Bayne,  10  W.  299. 

L.  Common  Pleas, 

(a)  Jurisdiction  of  the  Common  Pleas. 

327.  Notwithstanding  the  act  of  1810,  the  Common  Pleas  ret; 
jurisdiction  in  claims  under  SlOO:  but  by  the  26th  section  of  that 
costs  are  recoverable,  where  demands  under  that  amount  are  pros 
in  that  court.     Palmer  v.  The  Commonwealth,  6  S.  &  R.  246. 
v.  Wood,  9  S.  &  R.  294.     Hoope  v.  Crowley,  12  S.  &  R.  219,  in  i 

328.  An  action  of  account  render  was  brought  by  one  tenant  i: 
mon  against  another,  and  a  verdict  was  rendered  for  a  sum  lei 
glOO.     Held,  that  the  plaintiff  was  entitled  to  costs.     Staffer  v. 
zell,  5  Wh.  448. 

329.  The  Court  of  Common  Pleas  has  power,  from  the  nature 
constitution,  independently  of  any  act  of  assembly,  to  make  rules 
regulation  of  its  practice.      Vanatla  v.  .Anderson,  3  Binn.  417. 

330.  Under  this  power  it  had  authority  to  make  the  rule  reqnir 
affidavit  of  defence,  and  allowing  the  plaintiff  to  enter  judgment  i 
affidavit  is  not  filed  at  the  third  term.     Ibid, 

331.  But  the  courts  of  Common  Pleas,  who  have  no  expresszxW 
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r  for  making  rules  to  regulate  their  practice^  cannot  establish  a 
I  contravention  to  an  act  of  assembly!*  Boas  fy  aL  v.  Nagle^  3  S. 
i53. 

.  The  Court  of  Common  P^eas  has  a  right  to  make  a  rule  pro- 
\y  ^  that  if  an  appeal  from  a  magistrate  be  reached  at  the  fourth  or 
quent  term,  and  a  legal  reason  be  not.  assigned  for  putting  off  the 
judgment  shall  be  entered  against  the  appellant  (if  defendant)  for 
iiu  for  which  the  magistrate  rendered  judgment,  with  interest;  and 
:re  have  been  an  award  of  arbitrators,  for  the  amount  thereof  with 
3St :"  and  there  is  no  error  in  ordering  the  judgment  of  a  magistrate 

atfirnaed  under  this  rule,  without  requiring  the  plaintiff  to  give  any 
»ice  in  support  of  bis  claim.  Kuhn  v.  Kisterbocky  6  Wh.  166. 
3.  Where  an  award  of  referees  had  been  made  in  a  cause,  upon 
h  no  judgment  had  been  entered,  it  was  held  that  it  was  a  cause 
lining  untried  within  the  act  of  11th  March,  1809,  which  trans- 
d  unfinished  causes  in  the  cir^it  courts  to  the  respective  common 
5.     Preston  v.  Englertj  5  Binn.  390. 

(4.  Under  the  act  of  16th  February,  1813,  establishing  the  county  of 
mon,  which  directed  the  removal  of  certain  suits  from  the  court  of 
'phin  to  that  of  Lebanon^B,  cause  was  removed  in  September,  1815: 
le  of  arbitration  was  entered  by  the  plaintiff  in  April,  1817,  and  an 
rd  made  in  his  favour,  from  which  the  defendant  appealed.  In  No- 
ber,  1817,  the  defendant  entered  a  rule  to  take  depositions.  In 
ruary,  1818,  the  declaration  was  filed,  and  on  the  same  day  the 
ndant  pleaded  in  abatement,  stating  that  the  cause  of  action,  if  any, 
ued  within  the  jurisdiction  of  the  court  of  Dauphin^  and  not  within 
lurisdictioQ  of  the  court  of  Lebanon  county.  Held^  that  the  defen- 
;  had  not  waived  his  right  to  object  to  the  jurisdiction  of  the  court 
lis  proceedings,  and  that  it  was  error  in  the  court  to  disregard  the 

in  abatement,  and  suffer  the  cause  to  be  tried  on  the  merits.     Stoe- 
V.  Gioningerj  6  S.  &  R.  63. 

35.  Under  the  act  of  6th  June,  1839,  authorising  the  Common  Pleas 
Vdams  county  to  take  cognisance  of  suits  arising  on  work  done  or 
»rwise  in  building  a  new  court-house  in  York  county,  it  was  held 
,  the  Common  Pleas  of  Adams  county  had  jurisdiction  of  an  action 
ihond  given  by  the  commissioners  of  York  county,  the  consideration 
irhich  was  certificates  issued  by  the  commissioners  for  debts  con- 
ned in  building  the  court-house.  York  Co.  v.  Small,  1  W.  &.  S. 
>. 

136.  The  Court  of  Common  Pleas  had  no  jurisdiction  in  a  cause  be- 
ien  landlord  and  tenant,  under  the  act  of  21st  March,  1772.  Fitz- 
en  V.  Lee,  2  D.  205;  S.  C.  1  Y.  160. 

137.  Under  section  3,  of  the  act  of  4ih  April,  1790,  an  appeal  did  not 
from  the  board  of  property  to  the  Common  Pleas.  The  proper  mode 
ontesting  their  decision,  is  by  an  amicable  action  between  the  parties 
I  court  of  law.     Com,  v.  Cochrane  ^'  aL,  1  Bihn.  324. 

38.  The  Common  Pleas  may  issue  subpoenas  to  any  part  of  the  state. 
ntz  V.  Bough,  2  S.  &  R.  350. 

Certiorari  to  remove  proceedings  before  a  justice  to  the  Common  Pleas, 

39.  A  certiorari  to  remove  proceedings  before  justices  in, a  civil 
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case,  does  not  require  a  special  allocatur.     Com.  v.  Willow  Qfm\ 
Turnpike  Co.^  2  Binn.  257.* 

340.  The  court  will  not  grant  a  certiorari  which  is  not 
allowed.    Benner  v.  Ducoingy  X  Br.^217. 

341.  The  affidavit  required  by  the  act  of  1810,  previous  to  issoiogc^ 
certiorari,  must  expressly  state,  that  the  proceedings,  if  not  rei 
will  oblige  the  party  to  pay  more  money,  or  receive  less,  than  is  ji 
due.     Ibid. 

(c)  Of  special  courts. 

342.  The  certificate  of  a  presiding  judge  is  competent  to  prove  \m 
interested  so  as  to  authorise  the  trial  of  tife  cause  by  another  judge, 
it  is  not  evidence  to  show  that  the  plaintiff  had  suffered  a  noank. 
Voris  v.  Smithy  13  S.  &  R.  334. 

343.  Where  the  president  of  the  Common  Pleas  gives  the  reqoid 
certificate,  and  returns  a  case  for  trial  to  a  special  court,  and  the  partia- 
go  to  trial  without  exception,  it  is  not  an  objection  to  the  jurisdiction  of: 
the  special  court  that  the  judge  stated  in  the  certificate  that  in  his  on 
opinion  he  was  not  interested,  and  that  he  was  on  the  trial  of  the  cm 
admitted  as  a  competent  witness.  Barrington  v.  Bank  of  WasUm^ 
touy  14  S.  &  R.  405. 

344.  If  both  associate  judges  are  interested  in  the  event  of  the  caiM^ 
dubitatur,  whether  the  president  could  hold  a  special  court  alone:  I 
seemsy  that  to  prevent  a  failure  of  justice,  the  Supreme  Court  would  hoH 
him  to  be  competent.     M^Lughan  v.  Bovard,  4  W.  308. 

345.  The  Court  of  Common  Pleas  has  concurrent  jurisdiction  vilh 
the  justices  of  the  peace,  of  all  actions  of  trespass  and  trover^  where  th 
damages  claimed  are  under  iSlOG;  consequently  a  party  suing  in  sudt 
case  in  the  Common  Pleas,  is  entitled  to  costs.  Richards  v.  Ga^,l 
Ash.  192. 

346.  The  associate  judges  of  the  Court  of  Common  Pleas  have  not 
jurisdiction  to  hear  and  determine  a  motion  for  a  new  trial,  in  a  caseie 
which  the  president  judge,  before  his  appointment,  was  concerned  si 
counsel;  but  such  case  must  be  certified  to  the  nearest  president  judge 
for  a  special  court,  und^r  the  act  of  assembly.     KolVs  case^  4  W,  15i 

347.  A  proceeding  to  obtain  a  divorce  is  a  suit  within  the  meaniflf 
of  the  acts  of  assembly,  authorising  the  holding  of  special  courts.    /Ml 

M.  Orphans'*  Court. 

(a)  Jurisdiction. 

348.  The  Orphans*  Court  is  a  court  of  limited  jurisdiction.  It  has  no 
power  but  what  it  derives  from  the  acts  of  assembly,  or  is  sanctioned  bf 
usage  or  practice.  Ex  parte  Pleasants,  Orphans'  Court,  Philad.  April, 
1821.     1  Journal  Jurisprudence,  321. 

349.  The  Orphans'  Court,  in  matters  within  their  jurisdiction,  proceed 
on  the  same  principles  as  a  court  of  chancery.  Guier  v.  JK?//y,  2  Binn. 
299. 

350.  Whether,  before  the  act  of  1832,  the  Orphans'  Court  had  power 
to  direct  an  issue  for  the  trial  of  disputed  facts,  Quere.  In  exparti 
Pleasants,  (April,  1821,)  the  Orphans'  Court  of  Philadelphia,  after  ar- 
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ans*  Courts,  in  early  times.  Messinger  v.  Kintner,  4  Binn.  103, 

After  a  length  of  time,  presumptions  may  be  made  in  favour  of 
>es  not  appear  on  the  record  of  an  Orphans'  Court,  in  early  times, 
e  can  be  no  presumption  of  what  does  appear.     Ibid, 
Waste  is  not  a  subject-matter  of  inquiry  in  the  Orphans'  Court. 
"*  Appeal^  2  W.  295. 

The  Orphans*  Court  had  not  jurisdiction,  in  1831,  of  an  adver- 
im  against  the  estate  of  a  decedent,  where  the  estate  was  solvent; 
1  the  alleged  creditors  were  children  of  the  decedent.     MetVs 
1  Wh.  7. 

The  Orphans'  Court  has  no  jurisdiction  to  determine  the  validity 
aim  of  an  alleged  creditor  of  a  decedent:  the  remedy  of  the  cre- 
ist  be  pursued  in  the  courts  of  law.    Warner^s  Estate,  2  Wh. 

rhe  Orphans'  Court  has  no  jurisdiction   of  a  disputed  claim 

&  solvent  estate.   Latimer^s  Estate,  2  Ash.  520. 

Where  the  proceeds  of  the  sale  of  real  estate  sold  by  executors, 

nthority  contained  in  a  will,  have  been  paid  into  the  Orphans' 

n  pursuance  of  the  19th  section  of  the  act  of  24th  Febrtiary, 

at  court  has  jurisdiction  over  the  fund,  and  power  to  adjudicate 

i  of  a  person  claiming  as  a  creditor  of  the  testator.     Tilghman^s 

5  Wh.  44. 

If  the  question,  whether  or  not  a  partition  has  been  made,  be 

A  to  the  Orphans'  Court  as  an  incident  to  the  principal  subject 

tiem,  they  must  decide  it;  or  they  may,  if  they  think  proper,  direct 

to  determine  it   Rhoads*s  Estate,  3  R.  420. 

rhe  Ofphans'  Court  has  jurisdiction  of  the  matter  of  distribution. 

mmH  t(\  i^Ao.rAA  rlistrihntinn  nn  thn  netition  of  anvnriA  interAstArl. 
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Court  of  Common  Pleas  under  the  act  of  th^  4th  of  April,  1828,  ben 
discharged  from  the  trust,  and  a  new  trustee  had  been  appointed  oo  da  ^ 
application  of  the  cestui  que  trust,  it  was  held  that  these  proceedingi  j 
were  conclusive,  and  that  the  Orphans'  Court  could  not  afterwardsoo» 
pel  the  old  trustee  to  settle  an  account  in  that  court.    Ibid. 

364.  Where  a  guardian  was  absent  from  the  state,  and  had  not  gifit 
security,  but  had  appointed  an  agent  to  manage  the  estate  of  the  wai^ 
it  was  held  that  the  Orphans'  Court  had  power  to  issue  a  citation  to  th 
agent  to  settle  the  account  of  the  estate.    Getts^s  Casey  2  Ash.  441. 

365.  The  Orphans'  Court  have  power  to  examine  upon  oath  exMiK 
tors  and  other  persons  parties  to  proceedings  before  them;  bat  the  Mt 
giving  this  power  did  not  authorise  them  to  receive  the  evidence  voluofti 
rily  offered  of  a  party  to  such  proceedings.    MyUn^s  Estate^  7  W.  64 

366.  Though  the  Orphans'  Court  may  direct  an  issue  to  the  ComiM 
Pleas  for  the  trial  of/ac/5  contested  in  a  proceeding  regularly  beforei^ 
yet  it  cannot  send  a  case  as  a  chancellor  may,  to  the  judges  for  that- 
opinion  on  a  point  of  law.    Robinson  v.  Zollingery  9  W.  169.  • 

367.  The  Orphans' Court  has  no  power  to  appoint  a  guardian  fori 
minor  in  place  of  a  testamentary  guardian,  until  such  testamentary  gou^ 
dian  has  been  duly  removed.   Robinson  v.  2!ollinger,  9  W.  169. 

368.  The  Orphan's  Court  has  not  power  to  apportion  assets  amoog 
creditors,  even  after  a  report  of  auditors  on  the  subject  excepted  to.  If 
such  report  be  erroneous,  it  must  be  sent  back  for  correction.  BogtA 
Estate,  5  W.  50. 

369.  The  Orphans'  Court,  in  analogy  to  the  practice  of  chancery,  hi i 
power  by  a  proceeding  on  petition  in  nature  of  a  bill  of  review,  to  «»• 
rect  an  account,  after  confirmation,  for  errors  apparent  on  its  face  ornef 
matter  discovered  since.    Briggs^s  %^ppeal,  5  W.  94. 

370.  Such  discretion  ought  to  be  exercised  with  great  caution,  iri 
only  within  a  reasonable  time.    Ibid. 

371.  It  was  held  not  to  be  a  sufficient  answer  to  a  petition  foraw- 
hearing,  that  five  years  had  elapsed  since  the  settlement  of  the  accouut, 
and  that  the  accountant  had  died.    Ibid. 

372.  The  Orphans'  Court  has  fuU  power  to  make  a  rule  that  allw* 
ports  of  auditors  shall  be  returnable  to  the  next  regularly  assigned  Or- 
phans' Court,  and  that  no  exceptions  to  such  reports  shall  bereceired, 
unless  the  same  be  filed  within  ten  days  after  the  report  shall  be  readii 
open  court;  and  the  acts  of  14lh  April,  1835,  and  16th  June,  1836,ai« 
not  inconsistent  with  ir.    Mylin^s  Estate,  7  W.  64. 

373.  If  due  notice  has  not  been  given,  the  Orphans'  Court  raayj" 
their  discretion,  aff'ord  adequate  relief  by  permitting  the  parly  aggrieved 
to  file  exceptions  nunc  pro  tunc.    Ibid. 

(b)  Practice  of  the  Orphan's  Court, 

374.  //  seems  that  the  Orphans'  Court  sitting  as  a  Court  of  Chancery* 
may  receive  secondary  evidence,  and  either  decide  on  it,  if  necessary,  J' 
send  the  fact  to  be  decided  by  a  jury.  SterretCs  Appeal,  2  P.  »• 
419. 

375.  To  warrant  the  issuing  of  a  citation  under  the  act  of  183M 
must  not  only  appear  from  the  facts  set  forth  in  the  petition,  that  p 
Orphans'  Court  has  jurisdiction  of  the  cause  of  complaint,  but  that  ib« 
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f^desired  is  such  as  the  court  has  power  to  grant  in  the  manner  and 

11  prayed  for.     Cohen^s  ^ppeal^  2  W.  177.    Kennedy,  J. 

176.  llie  Orphans'  Court  may  direct  an  issue  to  ascertain  specific 

\8j  in  Che  usual  shape  of  a  wager;  but  it  is  incompetent  to  delegate 

jurisdiction  in  matters  of  account,  depending  on  both  fact  and  law. 

\thland  t.  Wireman^  3  P.  R.  185. 

{77.  It  would  be  well,  if  the  same  precision  and  minuteness  were  to 

observed  in  framing  issues  directed  by  the  Orphans'  Court  to  settle 

administration  account,  as  |s  required  in  framing  an  issue  before 

lilor?,  in  an  action  of  account  render.    Rtfe  v.  Galbreathj  3  P.  R. 

).    Kennedy,  J. 

^78.  There  is  an  objection  to  the  propriety  of  the  Orphans'  Court 

ecting  an  issue  to  be  tried  by  a  jury,  for  the  purpose  of  deciding 

lerally,  what  sum  or  amount  of  money,  or  estate  of  the  deceased  in 

hands  of  the  accountant,  he  is  to  be  charged  with — since,  unless 
re  is  a  special  direction  to  the  contrary,  this  might  affect  the  rights  of 

accountant,  who,  according  to  the  universal  practice  of  this  state, 
\  been  admitted  in  many  cases,  to  discharge  himself  by  his  oath  or 
rmation,  from  certain  items  or  claims,  as  well  as  to  entitle  himself  to 
rain  credits,  in  part  at  least,  by  the  like  testimony.  Rife  v.  Oalbreathj 
\  R.  209.    Kennedy,  J. 

)79.  Where  an  issue  was  directed  by  the  Orphans'  Court,  "to  fry  and 
ermine  with  what  amount,"  an  administrator  was  chargeable,  and 
i^as  provided,  that  "every  legal  claim  asainst  the  said  administrator 
ill  be  tried  and  determined,  and  judgment  thereon,  to  be  taken  in  the 
phans'  Court,  for  the  sum  with  which  he  is  to  be  charged  as  adminis- 
tor;"  it  was  field  to  be  error,  to  instruct  the  jury  to  find  a  general 
rdict  for  the  defendant,  if  they  should  find  that  the  plaintiff  had  not 
Gained  the  items  disputed,  if  there  were  other  items  which  were  not 
dispute,  and  admitted  to  be  properly  chargeable.  Mothland  v.  Wire- 
2n,  3  P.  R.  185. 

380.  Reports  of  auditors  adjudicating  upon  facts,  like  the  verdict  of  a 
ry,  or  an  award  of  referees  under  the  act  of  1705,  ought  not  to  be  set 
ide  in  whole  or  in  part,  except  for  plain  mistake,  which  it  is  the  busi- 
ss  of  the  exceptant  to  establish  by  affirmative  evidence,  where  it  is 
It  self-evident  in  the  report.     Harland^s  Jiccounts^  5  R.  323. 

381.  Where  executors  who  were  also  devisees  filed  a  joint  account, 
hich  was  referred  to  auditors,  who  charged  them  with  the  valuation 
loney  of  certain  land  devised  to  them,  it  was  held  that  the  depositions 
I  the  accountants  were  not  admissible  on  the  hearing  to  discharge 
lemselves.     Mylin's  Estate,  1  W.  64. 

382.  The  Orphans'  Court  are  not  bound  in  giving  their  opinion  upon 
xceptioiis  filed  to  an  auditor's  report,  to  pass  upon  legal  propositions 
'hich  may  be  propounded  to  tliem  by  counsel.  MylWs  Estate^  7 
V.  64. 

383.  Where  notice  of  the  filing  of  an  auditor's  report  is  not/equired 
y  the  rules  of  the  Orphans'  Court,  it  is  not  a  suflScient  cause  of  excop- 
>oti  in  this  court  that  the  report  was  filed  without  notice  to,  or  know- 
^ge  by  the  appellant,  and  while  the  appellant  was  confined  to  her  bed 
J  serious  sickness.     Oossner^s  Estate^  6  Wh.  401. 

384.  An  auditor  appointed  to  distribute  among  the  next  of  kin  the 


1 


« 


312  COURTS. 


W 


balance  in  the  hands  of  the  administrator,  has  no  jurisdiction  of  an  ii> 
versary  claim  of  a  creditor  of  the  estate.    Ibid. 

385.  Where  a  final  administration  account  has  been  coDfirmed,ib 
remedy  to  charge  the  administrators  with  money  alleged  to  haTc  bea 
received  by  them  atid  remitted,  is  by  a  petition  for  a  review,  and  Ml 
by  a  citation  to  settle  a  supplementary  account.  Downing^s  Esiaie^i 
W.  90. 

386.  Where  a  decree  of  an  Orphans'  Court  had  been  made  di 
proceedings  in  partition,  by  which  certain  real  estate  of  the  intestate  hif^ 
been  allotted  to  Ji  on  his  payment  to  the  other  children  of  their  propd* 
tions,  in  pursuance  of  which  •d  entered  into  a  recognisance  to  pay 
several  proportions,  and  afterwards  paid  to  J5,  the  husband  of  C,  one 
the  children,  her  proportion,  and  afterwards  it  appeared  that  C 
dead  at  the  date  of  the  decree,  it  was  held  that  the  Orphans'  Court  corii 
not  amend  the  decree  by  substituting  the  child  of  C7  therein,  so  as 
make  Ji  liable  to  pay  the  money  a  second  time.  Hassler^s  Jtppealf 
W.  176. 

(c)  Of  the  conclusiveness  of  decrees  of  the  Orphans^  Court. 

387.  A  decree  of  an  Orphans'  Court  unreversed  and  unappealed  fr 
cannot  be  questioned  in  a  collateral  suit,  unless  in  cases  of  fraud,  wfaiekl 
must  be  distinctly  shown,  or  where  the  defect  plainly  appears  uponthlj 
face  of  the  proceedings  themselves.    Franks  v.  Groff^  14  S.  &  R.  ISL 
S.  P.  Blourht  V.  Darrachy  4  W.  C.  C.  R.  657.  Jillen  v.  LyonSj  2  W.ttj 
C.  R.  475.    APPherson  v.  Cunliffy  11  S.  &  R.  431. 

388.  Where  the  Orphans'  Court  acts  within  its  jurisdiction,  the  tndk 
of  its  record  cannot  be  denied.  Selin  v.  Snydevj  7  S.  &  R.  lli 
Kennedy  v.  fVachsmuth,  12  S.  &.  R.  171. 

389.  But  the  proceedings  of  the  Orphans'  Court  in  the  partition  of 
lands,  may  be  examined  and  ainiulled  in  ejectment.  Fogelsonger^, 
Somervi/ie,  6  S.  &  R.  271. 

390.  That  the  decrees  of  the  Orphans'  Court,  on  matters  within  iH 
jurisdiction,  are  binding  and  conclusive  in  every  collateral  inquirjTt* 
well  in  relation  to  administration  accounts,  as  on  other  subjects,  is  not 
the  settled  law.  The  remedy  of  the  party  complaining,  is  by  appei^ 
and  perhaps  the  Orphans'  Court,  in  a  proper  case,  might  grant  a  rebea^ 
ing  on  a  petition  for  a  review.     Thoinpson  v.  3/'Gatr,  2  W.  161 

S£R6EANT,  J. 

391.  One  who  was  appointed  executor  under  a  paper  purportingto 
be  the  will  of  A.,  settled  an  account  of  his  administration,  when  it  wii 
decided  that  the  paper  was  not  a  will,  and  received  letters  of  adrainisWr 
tion;  in  an  action  against  hitn  to  recover  a  distributive  share,  it  was  Aetf 
that  the  decree  of  the  Orphans'  Court,  upon  the  settlement  of  his  accoual 
as  administrator,  was  final  and  conclusive.  M^Faddeny.  Geddeijll 
S.  &  R.  33C.    (Gibson,  C.  J.  dissenting.) 

392.  The  confirmation  by  the  Orphans'  Court,  of  an  administration 
account,  is  conclusive  upon  the  parties  in  an  action  at  law;  and  likeaojr 
other  decree  of  the  Orphans'  Court,  can  be  re-examined  only  by  way  of 
review.  AVLenachan  v.  The  Commonwealth^  1  R.  357.  S.  P.  Cto* 
V.  Callahan^  2  W.  261. 

393.  But  the  parties  may  so  modify  the  balance,  as  to  render  it  necef- 
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ry  to  tuaraTel  the  accouDt,  to  give  effect  to  their  agreement.  M^Lena- 
an  ▼•  7%e  CammontoeaUh,  1  R.  357. 

394.  A  decree  of  an  Orphans'  Court  upon  an  executor's  account,  held 
be  coDclusiTe  as  to  all  items  set  out  in  the  account,  and  directly  acted 
ion  by  the  court    Jlpp  v.  Driesbach,  2  R.  287. 

395.  How  far  an  account  may  be  held  conclusive  as  to  matters  con- 
aled  by  the  executor,  administrator  or  guardian,  at  the  time  of  the 
Hlement,  and  equally  unknown  to  the  court,  and  those  interested, 
Miaiur.    Ibid. 

S96.  But  a  decree  of  the  Orphans'  Court,  confirming  a  sale  by  an 
JBUDistrator,  made  under  circumstances  of  fraud  and  violence,  on  the 
of  of  the  purchaser,  is  not  conclusive  in  an  ejectment  against  the 
Vdiaaer.  Rhoadta  v.  Selin^  4  W.  C.  C.  R.  715. 
997.  A  paper  found  in  the  office  of  the  clerk  of  the  Orphans'  Court, 
-the  handwriting  of -the  then  president  of  the  court,*  concluding: 
Rie  court  therefore  decree,  that  distribution  be  made  among  all  the 
aaoDs  named,  they  being  cousins,  and  in  equal  degree  to  the  in- 
ttate;"  but  naming  no  persons,  although  two  other  papers  were  an- 
tzed  in  the  handwriting  of  the  counsel,  containing  a  list  of  names; 
■■  held  not  to  be  a  decree  conclusive  of  the  question  of  distribution. 
^mnnanct  v.  The  Commonwealth,  17  S.  &.  R.  31.  (Huston,  J.  dts* 
Bting.) 

898.  A  plea  to  an  action  founded  on  a  decree  of  the  Orphans'  Court, 
ncting  distribution,  that  the  plaintiff  is  not  the  person  named  therein, 
m  good  plea  in  bar.    Ibid. 

399.  Where  upon  the  settlement  of  an  administration  account  by 
•dttors,  in  the  Orphans'  Court,  the  administrator  was  charged  with  the 
Bount  of  a  promissory  note  drawn  by  himself,  and  held  by  the  in- 
state, and  he  was  decreed  to  pay  a  certain  balance  to  the  distributees; 
id  afterwards  an  action  was  brought  against  him  by  Ji,  a  third  person, 
>  recoventhe  amount  of  the  note,  on  the  allegation  that  it  was  given  by 
w  intestate  in  his  lifetime,  to  t/^,  who  succeeded,  and  compelled  the  ad- 
■nistrator  to  pay  the  money;  it  was  held^  that  the  administrator  could 
at  avail  himself  of  this  as  a  defence  to  an  action  to  recover  a  distributive 
tiare  of  the  balance  decreed  to  be  paid:  The  decree  of  the  Orphans' 
Scmrt,  in  this  respect,  being  conclusive;  and  the  remedy  of  the  adminis- 
rator,  if  any,  being  by  petition  to  the  Orphans'  Court,  to  review  the 
viginal  decree.     Clark  v.  Callaghanj  2  W.  259. 

400.  In  an  action  against  executors  to  recover  a  legacy,  the  defendants 
ilflided  a  release,  to  which  the  plaintiff  replied  per  fraudem^  and  the 
Muidants  rejoined,  that  ihe  release  was  produced  in  the  Orphans'  Court, 
Md  allowed  by  that  court  as  a  bar  to  exceptions  taken  by  the  plaintiff  to 
Siebr  administration  account:  Heldy  that  thepoint  being  only  incidentally 
kdded  in  the  Orphans'  Court,  the  decree  of  that  court  was  not  conclusive. 
JBkham  v.  DulUban,  4  W.  183. 

N.  Begister^a  Court. 

401.  The  power  of  the  Register's  Court,  under  the  several  acts  of  as- 
'^Vbly  now  in  force,  extends  no  further  than  to  decisions  on  caveats, 
'^'^^ting  the  validity  of  wills,  and  controversies,  as  to  whom  letters  of 
*4dDistration  shall  be  granted.    Com.  v.  Brady,  3  S.  &  R.  309. 
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404.  The  courts  of  Quarter  Sessions,  as  such,  have  jurist 
crimes  and  oflences  which  were  not  punished  with  death,  at 
of  the  passing  of  (he  act  of  22d  May,  L72S.  Kroemer  v.  Com\ 
3  Biim.  577. 

405.  The  Quarter  Sessions  have  concurrent  jurisdiction  wj 
and  Terminer,  as  to  all  crimes  cognisable  before  them,  ezce] 
as  were  capita!  felonies  in  1732;  ihey  bare,  therefore,  jurisdii 
jurjr,  forgery,  &c     Jbid. 

406.  TAe  Quarter  Sessions  have  power  to  tty/orgeriea  aD 
of  every  description,  whether  such  perjury  as  is  included  ii 
6  Eliz.  c.  9,  or  otherwise.     Com.  v.  Lennotn,  1  Br.  Appz.  i 

407.  Under  the  act  of  a4th  February,  1806,  the  prend 
courts  of  Quarter  Sessions  cannot  be  required  to  reduce  th 
to  writing  aud  file  Ibem  of  record.  Case  of  Spring  Oard 
R.  198. 

408.  The  Court  of  Quarter  Sessions  of  Bucks  connly,  ha< 
to  set  aside  the  report  of  the  commissioners  appointed  to  lej 
road  in  Lehigh  and  Bucks  counties,  under  the  act  of  the  10 
1835.     State  Road  in  Lehigh  county,  2  Wh.  398. 

409.  No  appeal  lies  to  the  Sessions  on  an  order  of  mainl' 
pauper. '  Lampiter  v.  Lancaster,  i  Y.  164. 

410.  The  Sessions,  or  Mayor's  Court,  have  no  pover  to  A 
validity  of  an  indenture.  Com.  v,  St.  Qermant  1  Qr.  M 
Hester,  1  Br.  374.     Ptdgeon's  case,  ibid,  in  note. 

41 1.  They  have  jurisdiction  in  a  case  between  dtaster  and 
where  the  apprentice  bound  himself  c^fter  the  age  o^  twetUy- 
T.  St.  German,  1  Br.  24.  Coktka,  Anon,  in  Mayor's  Courl 
in  note. 

41S.  The  Mayor's  Court  may  legally  inquire  into,  and  t 


A,  precepl  for  b  court  of  Oy^r  and  Terminer  may  issue  under  the 
seals  of  the  judges  appointing  il.  There  is  no  occasion  for  a  par- 
nal  for  courts  of  Oyer  and  Terminer,     White  v.  Com.,  6  Binn. 

It  is  no  consequence  in  what  part  of  a  precept  the  name  of  the 
iweallh  is  introduced,  so  that  the  command  is  given  in  its  name. 

[n  a  precept  to  a  sheriff  to  summon  the  grand  and  petit  jury,  it 
ent  to  command  him  to  cause  (o  come  before  the  judges  twenty- 
idand  laufful  men,  without  commanding  him  in  what  manner 

to  be  drawn.     Ibid. 

If  it  appears  from  the  record  that,  before  the  bill  was  submitted 
rand  jury,  the  sheriff  had  returned  the  precept,  to  him  directed, 
seated,  and  the  same  appeara  with  respect  to  thepeiit  jury,  it  is 
t:  and  the' precept  itself  need  not  be  returned.  fVerfel  v.  Com., 
65. 

If  process  be  issued  to  the  sheriff  and  county  commissioners,  to 
jury  for  a  court  of  Oyer  and  Terminer,  and  it  does  not  appear  oq 
rd  either  expressly  or  by  necessary  inference,  that  the  jurors  have 
ally  drawn,  it  is  error.  Eaton  y.  Com.,  6  Binn.  447. 
Where  a  precept  to  the  sheriff  commanded  him  lo  summon 
Jfour  good  and  lawful  men,  of  the  bo^y  of  the  county  of  C, 
1  there  to  inquire,  Sic,  and  also  a  competent  number  of  sober 
ticious  persons,  as  jurors  for  the  trial  of  all  issues  at  a  court  of 
d  Terminer,"  &c,  and  it  did  not  appear  from  the  return  on  the 
irors,  that  they  came  from  the  body  of  the  county,  it  was  held 
error  was  fri!al,  tVhite  v.  Commonwealth,  6  Binn.  179. 
[Jnder  the  act  for  remedying  Uefecis  of  process,  passed  31st  Feb. 
e  omission  of  the  sheriff's  name  to  the  return  of  the  precept  and 

venire,  is  not  cause  of  error,  after  a  trial  on  the  merits.  Com. 
&.  S  S.  8t  R.  300. 
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Q.  Court  of  Criminal  Sessions. 

426.  The  Court  of  Criminal  Sessions  for  the  city  and  county  o 
delphia,  created  by  the  act  of  1 9th  March,  1838,  has  jurisdictio 
indictment  for  fraudulent  insolvency,  when  the  prisoner  is  oomm 
trial  by  the  Court  of  Common  Pleas  of  the  said  county.  Dyoti 
5  Wh.  67. 


COVENANT. 


A.  Wheretheaction  will  lie;  and  herein  of  the 

eflfect  of  a  parol  alteration  of  a  specialty. 

B.  Declaration  in  covenant 


C.  Plea,  and  what  may  be  given  ii 

D.  Judgment  and  danuigw  in  eove 


A.  Where  the  action  will  lie;  and  herein  of  the  effect  of  a  parol  altera 

specialty. 

1.  Where  a  covenant  goes  only  to  part  of  the  consideration  c 
sides,  and  a  breach  of  such  covenant  may  be  paid  for  in  damas 
an  independent  covenant;  and  an  action  maybe  maintained,  for  a 
of  the  covenant,  on  the  part  of  the  defendant,  without  averring  p 
ance  in  the  declaration.     Obermeyer  v.  Nichols,  6  Binn.  164. 

2.  As,  where  ^,  by  articles  of  agreement,  leased  a  mill,  &c.  tc 
a  term  of  years,  in  consideration  of  a  yearly  rent,  which  B  cove 
to  pay,  and  Ay  by  the  same  articles,  covenanted  to  build  an  addi 
the  dwelling-house,  and  to  make  certain  improvements  in  the  n 
the  defendant  entered  and  used  the  mill,  &c.  it  was  held,  tha 
action  on  the  covenant  to  pay  rent,  it  was  not  necessary  to  aver  a 
performance  of  the  covenant,  to  build,  &c.,  but  that  the  jury  mi 
falk  from  the  damages,  the  amount  of  injury  which  the  defends 
sustained,  from  a  non-performance  of  his  covenant  by  the  p 
jR)id.  159. 

3.  The  law  of  England,  in  cases  of  mutual  covenants,  that  on 
may  have  his  action  before  he  has  performed  his  part,  will  not  I 
Pennsylvania,  since  the  act  of  1705,  as  the  adversc^arty  may  gi 
bond,  bill,  receipt,  account,  or  bargain  in  evidence.  Stout  v.  . 
2  Y.  334. 

4.  An  action  of  covenant  upon  a  general  warranty  cannot  be 
tained  to  recover  the  amount  of  the  purchase-money  due  to  th 
monwealih,  which  was  voluntarily  paid  by  the  grantee,  witho 
step  having  been  taken  by  the  commonwealth  to  enforce  pa 
Pat  ton  v.  M'Farlane,  3  P.  R.  419. 

5.  A  covenant  of  warranty  runs  with  the  land;  and  a  sheriff's 
may  maintain  an  action  in  his  own  name,  for  the  breach  of  it.     ' 
hill  V.  Gotwalty  3  P.  R.  313.   Kennedy,  J. 

6.  tS.  and  B  purchased  an  estate  which  was  encumbered  by  1 
the  whole  amount  of  the  purchase  money:  each  entered  into  asi 
covenant  to  the  other  to  pay  one-half  of  these  liens,  specifying 
each  was  to  pay:  B  failed  to  pay,  by  reason  of  which  the  proper 
sold  by  the  sheriff,  and  purebred  by  A.    Held,  that  the  covenant 
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I  and  independent,  and  that  t/^'s  right  of  action  against  B  was  not 
d  by  the  fact  that  he  had  not  paid  the  entire  amount  which  he  had 
mted  to  pay;  nor  by  the  fact  that  B  had  not  covenanted  to  pay 
iiole  amount  of  the  Hen  upon  which  the  property  was  sold,  a  part 
laving  been  ezclnded  by  mistake  in  the  calculation:  and  that  the 
ire  of  damages  in  such  case  was  the  difference  between  what  •A 
or  the  whole  property,  and  what  he  and  his  co-vendee  had  agreed 
^e  for  it.  Bredin  v.  Jjgnew^  3  W.  &  S,  300. 
Covenant  lies  on  a  speciahy  exclusively;  and  not  pn  a  specialty 
fied  or  enlarged  by  simple  contract.     Vicary  v.  Moore,  2  W.  456. 

ON,  C.  J. 

To  the  universality  of  this  rule  Jordan  v.  Cooper  (3  S.  &  R.  564) 
undoubted  exception;  but  the  supposition  that  it  has  driven  the 
from  oar  courts  is  an  erroneous  one.  Ibid, 
Where  a  contract  contained  in  a  specialty  has  been  so  far  altered 
arol,  as  to  indicate  a  relinquishment  of  the  original  agreement,  cove- 
will  not  lie.     Vicary  v.  Moore,  2  W.  451. 

I.  A  subsequent  parol  agreement  cannot  be  tacked  to  a  prior  agree- 
t  under  seal,  so  as  to  make  the  two  one  entire  agreement  under  seal: 
a  prior  agreement  under  seal  may  be  referred  to  by  a  subsequent 
1  agreement  and  made  a  part  of  it,  so  that  both  shall  Jform  but  one 
"e  parol  agreement.  Fati^An  v. /Vrrw,  2  W.&S.  51.  aIennedt,  J. 
I.  In  a  scire  facias  upon  a  judgment,  entered  upon  a  bond  with 
lition  for  the  payment  of  a  certain  sum  for  every  thousand  feet  of 
ber,  according  to  a  certain  agreement  between  the  parties  under  seal, 
rred  to  in  the  condition,  it  was  held  that  the  plaintiff  could  not  give 
ridence  a  subsequent  parol  agreement  between  them,  by  which  the 
IS  of  the  sealed  agreement  were  altered.  Vaughn  v.  Ferris,  2  W. 
.46. 

3.  Where  ai>  agreement  under  seal  stipulates  for  the  construction  by 
plaintiff  of  a  steam  engine  for  the  defendants  within  a  certain  time, 
(avoidable  accidents  only  excepted,"  and  the  defendants  covenant  to 
for  the  same  by  instalments  at  certain  periods  after  the  commence-^ 
Hand  completion  of  the  work;  and  an  unavoidable  accident  happens 
which. the  completion  of  the  work  is  delayed;  and  the  time  for  per- 
nance  is  enlarged  by  parol;  the  plaintiff  must  proceed  in  covenant 
I  cannot  maintain  an  action  of  assumpsit,  although  the  accident 
aid  happen  after  the  time  for  performance  has  expired.  Oreen  v. 
krts,  5  Wh.  84. 

13.  When  the  contract  was  to  deliver  certain  produce  to  Pittsburg, 
1  it  appeared  that  after  a  part  had  been  delivered  there,  the  defendant 
^  to  accept  the  residue  at  another  place,  it  was  held  that  this  was 
t  sach  an  alteration  of  the  contract  as  to  prevent  the  plaintiff  fi^om 
linlaining  covenant  upon  it.    M^Comb  v.  APKennan,  2  W.  &  S.  216. 

D.  Declaration  in  Covenant, 

K  Where  a  declaration  in  covenant  stated,  that  the  defendant,  in 
ttideration  of  one  hundred  pounds,  paid  him  by  the  plaintiff,  cove- 
oted  to  warranty  certain  lands,  and  that  the  plaintiff  paid  the  one 
lodred  pounds,  it  was  Ae/e/,  that  the  plaintiff  could  not  give  in  evidence, 
^  from  himself  to  the  defendant^  showing  that  the  consideration  for 
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ihe  warranty  was  not  one  hundred  pounds,  but  other  land  and  propertL 
of  greater  value  than  one  hundred  pounds.  Clark  v.  M*AnuUg^%\ 
&  R.  364. 

15.  Where  the  covenants  in  an  agreement  are  dependent  or  oomh 
rent,  the  plaintiff  must  aver  and  prove  performance,  or  an  offer  to  |i» 
form  the  covenants  on  his  part;  and  to  ascertain  whether  the  covenuli;; 
are  dependent  or  not,  (he  intention  of  the  parties  is  to  be  disooveni 
rather  from  the  order  of  time  in  which  the  acts  are  to  be  done,  dfli 
from  the  structure  of  the  instrument  or  the  arrangement  of  the  ooveotiML 
Goodwin  v.  Lynn,  4  W.  C.  C.  R.  714. 

16.  In  an  action  of  covenant,  on  a  warranty  of  title,  it  is  suffidefltli  i 
assign  the  breach  in  terms  as  general  as  those  in  which  the  warraotf  k 
expressed.    Bender  v.  Prombergerj  4  D.  436. 

17.  In  covenant,  on  a  general  warranty  of  lands,  the  declaration  statii 
that  the  defendant  had  no  title  at  the  time  of  sale,  that  an  ejectment  hi i 
been  brought  against  the  plaintiff  by  a  stranger,  of  which  the  defenditf 
had  notice,  and  that  he  had  been,  afterwards,  evicted  in  due  conmof, 
law,  of  which  the  defendant  had  notice,  without  stating  that  the  recofiof 
was  by  an  elder  title;  Jield  to  be  sufficient  on  demurrer.  Swenkyi.  SMi 
2  Y.  470. 

18.  If  a  covenant  be  alleged  in  the  declaration,  to  have  been  mill, 
by  the  defendant,  his  heirs,  executors  and  administrators;  but  the  eon* 
nant  does  not  mention  heirsy  the  variance  is  notmateriaL  Jordani. 
Cooper  ^  alj  3  S.  &  R,  564,  577. 

1 9.  In  an  action  of  covenant  on  an  agreement  to  convey  to  the  pliiiiti( 
on  a  day  certain,  in  consideration  of  which  the  plaintiff  was  to  pay  t 
certain  sum,  if  he  aver  a  readiness  to  perform,  and  the  defendant  potii 
issue  by  his  plea  the  plaintiff's  readiness  to  perform,  it  is  sufficient  on  tb 
trial  if  the  plaintiff  show  that  the  defendant  had  no  title  on  the  day:  hfr 
is  not  bound  to  show  performance,  or  a  tender.  Knox  v.  Bineharljf 
S.  &  R.  45. 

20.  Where  in  covenant  for  breach  of  a  warranty  of  land,  held  bf 
warrant,  the  issue  joined  is  on  the  title  of  the  defendant,  it  is  not  necessuf 
for  the  plaintiff  to  show  that  he  took  any  measures  to  complete  the  tith 
purchased  of  the  defendant.     Clark  v.  M^Jinulty,  3  S.  &  R.  364. 

21.  In  an  action  of  covenant  upon  a  general  warranty  in  acoDvey- 
ance  of  land,  the  grantee  must  allege  in  his  declaration  an  eviction  frofli 
the  land  conveyed.     Patton  v.  M^Farlane,  3  P.  R.  419. 

22.  Although  such  eviction  must  be  alleged,  yet  it  is  not  necessary  to 
prove  actual  eviction  by  process  of  law.  Proof  of  an  elder  and  better 
title  than  that  which  was  transferred  by  the  vendor,  and  that  the  vendee 
voluntarily  gave  up  possession  of  the. land  to  the  person  holding sndi 
title,  would  be  sufficient.     Ibid.    Kennedy,  J. 

C.  Plea,,  and  what  mtiy  be  given  in  evidence. 

23.  The  plea  of  performance  with  leave,  8;c.  in  an  action  of  covenant, 
is  peculiar  to  Pennsylvania,  and  has  been  sanctioned  by  too  long  usage 
to  be  shaken.  Under  this  plea,  upon  notice  to  the  plaintiff,  without fonn, 
the  defendant  may  give  anything  in  evidence  which  he  might  baTi 
pleaded.     Bender  v.  Fromberger,  4  D.  439.     Tilghman,  C.  J. 

24.  The  plea  of  covenants  performed^  admits  the  execution  of  the  in- 
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nt,  and  supersedes  the  necessity  of  other  proof,  but  it  does  not 
that  the  adverse  party  had  performed  his  agreement.  Neave  v. 
*,  3  Y.  107.  S.  P.  Roth  V.  Miller,  15  S.  &  R.  105. 
Upon  a  plea  of  covenants  performed,  with  leave  to  give  in  evi- 
everything  that  amount^  to  a  legal  defence,  the  defendant  may 
ridence  of  any  matter  he  might  have  pleaded,  er  which  in  law  can 
him,  and  this  without  notice  of  such  special  matter,  unless  called 
lister  V.  fFarrenf2  W.  C.  C.  R.  456. 

In  an  action  upon  a  covenant  to  account  and  pay  <<  at  any  time 
lawfully  required/'  the  defendant  cannot  avail  himself  upon  the 
f«<  covenants  performed,*' of  the  defence  that  he  had  not  been 
ly  required  to  account  and  pay  before  suit  brought.  Rangier  v. 
n,  4  W.  2%S. 

In  covenant  on  articles  of  agreement,  where  the  covenants  are 
ndent,  evidence  of  breaches  on  the  part  of  the  plaintiff  is  inadmis- 
dther  by  way  of  bar,  offset,  or  in  mitigation  of  damages.  Ibid. 
On  an  issue  of  quantum  damniJicatuSf  ordered  by  a  court  of 
f  for  breach  of.  the  covenants  in  a  deed,  the  court  will  allow  the 
ant  in  that  issue  to  give  in  evidence,  in  diminution  of  the  damages, 
lue  of  the  land  which  passed  to  the  vendee,  by  the  deed,  over  and 
the  quantity  mentioned  in  the  deed.     Thomas  v.  Perry,  1  P.  C. 

• 
A  release  cannot  be  given  in  evidence  in  covenant  unless  it  has 
leaded.    Johnson  v.  Kerry  1  S.  &  R.  25. 

In  covenant  on  a  warranty  brought  to  recover  back  the  purchase 
'  of  land  with  interest,  on  account  of  an  alleged  defect  of  title, 
ce  that  the  plaintiff  had  contracted  to  sell  the  land,  and  that  the 
Lser  had  refused  to  complete  the  purchase  on  discovering  the 
,  was  held  not  to  be  admissible.     Christine  v.  Whitehill,  16  S.  ^ 

Under  the  plea  of  ^<  covenants  performed,"  in  ari  action  upon  an 
Dent  by  the  defendant  for  the  purchase  of  land,  the  defendant  may 
ividence  of  an  offer  by  him  at  a  certain  time  to  pay  the  purchase 
r  to  the  plaintiff  provided  the  latter  would  make  him  a  title,  the 
3n  being  of  the  liability  of  the  defendant  for  interest,  although 
Biras  no  plea  of  tender  or  payment  of  money  into  court.  MCor- 
e.  Hall,  6  W.  207. 


D.  Judgment  and  damages  in  covenant. 
In  covenant  on  a  warranty,  in  which  one  of  the  breaches  assigned, 
t  the  defendant  was  not  seised  of  a  good  estate  in  fee,  &a  to  which 
fendant  pleads  non  ir\fregit  conventionem^  fyc,,  the  issue,  though 
lal,  is  sufficient  for  the  coiirt  to  enter  judgment  on.  Bender  v. 
berger,  4  D.  436. 

If  a  debt  be  made  payable  in  grain,  at  a  fixed  price,  the  value  of 
siin  at  the  time  of  delivery,  with  interest  from  that  time,  and  not 
ice  fixed,  is  the  measure  of  damages  in  covenant  for  the  non-pay- 

Meason  v.  Philips,  Add.  446. 
In  covenant,  the  jury  may  certify  a  balance  to  be  due  to  the 
lant     Vicary  v.  Moore,  2  W.  45K 
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A.  What  offences  are  indictable  ^nerallji 

and  what  may  excuse  the  commission  of 
an  offence. 

B.  Of  high  treason;  (a)  what  constitutes  high 

treason,  and  herein  of  allegiance  and 
protection;  {b)  of  the  indictment  in  trea- 
son; (e)  of  the  privileges  to  which  a  de- 
fendant, on  an  indictment  for  treason,  is 
entitled;  (d)  of  the  evidence  on  an  in- 
dictment for  treason;  (e)  of  attainder. 

0.  Homicide;  (a)  what  will  constitute  mur- 

der, and  what  manslaughter;  and  of  mur- 
der in  the  first  and  second  degree;  (b) 
indictment  and  verdict;  (e)  punishment 

D.  Piracy. 

E.  Rape. 

F.  Burglary. 

G.  Larceny  and  robbery;    (a)  what  consti- 

tutes larceny  or  robbery;  (b)  indictment 
^        and  evidence;  (e)  punishment 
H.  Maihem. 

1,  Forgery. 

J.    Concealing  the  death  of  a  bastard  chUd. 

K.  Arson. 

L.  Bigamy. 

M.  Prison-breaking. 

N.  Blasphemy. 

O.  Perjury;  (a)  what  constitutes  perjury,  and 
where  it  is  punishable;  (b)  of  the  in- 
dictment and  evidence;  (c)  punishment. 

P.  Adultery. 

Q.  Riot 

R.  Fornication  and  bastardy. 

8.  Forcible  entry  and  detainer;    (a)   what 


constitutes  a  forcible  enti] 
statutes,  and  of  Ibfetble  deti 
the  indictment  and  proeeedi 

T.  Breach  of  the  Sabbath. 

U.  Keeping  a  disorderly  house. 

v.  Assault 

W.  Common  scold. 

X.  Conspiracy. 

Y.  Of  the  oflbnce  of  making  a 
confining  the  master  of  a  vt 

Z.  Of  the  o£fonce  of  deatroyinfi 
away  a  vessel  at  see. 

AA.  Of  certain  other  oflhnwe  j 
acts  of  Congress. 

BB.  Of  certain  other  ofiences  pi 
acts  of  Assembly. 

CO.  Of  the  prooeedinga  in  cni 
(a)  jurisdiction  over  ofiendei 
oessand  arrest  in  criainal  o 
admitting  prisoners  tobaU; 
the  defendant  to  tlie  means  < 
witnesses;  (e)  i^ipearance  i 
ment  of  the  defendant;  (/ 
ments  generally;  (g)  of  thi 
trtfoU  Qcquit;  (A)  of  the  gi 
the  jury  {ffooeas,  mod  of  1 
challenge;  (t)  trial  of  an 
and  when  it  may  be  put  off; 
verdict,  and  herein  when  tl 
be  discharged;  (/)  judgment 
cases  generally;  (m)  of  sm 
victions  by  magis^tes;  (n) 
ry;  (o)  of  pardon  and  its  efl 


A.  Tfhat  offences  are  itidictable  generally,  and  what  may  excuse  th 

sion  of  an  offence. 

1.  It  seems  to  be  agreed  that  whatever  amounts  to  a  pubi 
may  be  made  the  subject  of  an  indictment.     Respublica  v. 
1  D.  338.     M'Kean,  C.  J.     S.  P.  Com.  v.  Eckert,  2  B.  251. 

2.  The  poisoning  of  chickens;  cheating  with  false  dice;  frai 
tearing  a  promissory  note;  breaking  windows  by  throwing  i 
them,  though  a  sufficient  number  of  persons  were  not  engaged 
it  a  riot,  have  heretofore  been  indicted  in  Pennsylvania.  JResp 
Teischer,  1  D.  388.  M'Kean,  C.  J.     ' 

3.  An  indictment  may  be  maintained  for  a  cheat  of  such  a  i 
may  prejudice,  although  it  does  not  charge  that  any  person  was 
defrauded.     Respublica  v.  Siveers^  1  D.  41. 

4.  An  attempt  to  cheat  an  individual  by  selling  to  him  aqn 
butter,  as  of  a  certain  weight,  when  a  stone  was  hidden  in  ih 
and  the  attempt  having  been  discovered  the  buyer  paid  for  onV 
tual  weight,  was  held  not  to  be  indictable  in  Pennsylvania.  W 
V.  Stone^  2  W.  &  S.  408. 


\,  Was  held  to  lie  against  one  who  was  appointed  to  number  and 
tills  of  credit  issued  under  the  funding  act,  for  fraudulently  em- 
them  and  converting  ihem  to  his  own  use.  Com,  v.  n^ade, 
Terminer,  Philad.  17S6,  MS. 

ing  a  carriage  through  a  crowded  or  populous  street  at  such  a 
such  a  manner  as  to  endanger  the  safety  of  the  inhabitants,  is 
ible  offence  at  common  law,  and  amounts  to  a  breach  of  the 
id  a  constable  is  authorised  in  such  case  to  prevent  the  peace 
ken.  V.  Slates  v.  Hart,  1  P.  C.  C.  390,  392. 
id  the  act  of  Congress  of  April  30th,  ISIO,  imposing  a  penalty 
erson  obstructing  the  passage  of  the  mail,  is  not  to  be  con- 
protect  the  driver  from  arrest  for  a  breach  of  the  peace,  such 
I  rapidly  through  the  crowded  streets  of  a  city.  Ibid, 
le  obstruction  of  a  highway  is  an  offence  at  common  law  which 
6th  April,  1802,  did  not  extinguish.  Kelly  v.  Commonwealth, 
LS45, 

an  indictment,  therefore,  for  running  a  fence  across  a  public 
1  not  necessary  to  prove  that  notice  to  remove  it  and  repair  the 
was  given  by  the  supervisors  to  the  defendant.  Ibid. 
is  not  necessary  that  there  shoiild  be  actual  force  or  violence  to 
I  an  indictable  offence.  Acts  injurious  to  private  persons,  which 
ccite  violent  resentment,  and  thus  produce  fighting  and  disturb- 
le  peace  of  society,  are  themselves  indictable.  Com.  v  Taylor, 
81. 

lerefore  an  indictment  charging  that  the  defendant  did  unlaw- 
aliciously  and  secretly,  in  tke  night-time,  with  force  and 
tak  and  enter  the  dwelling  house  of  nA,  with  intent  to  disturb 
t  of  the  commonwealth,  and  so  being  in  the  said  house — un- 
,  vehemently  and  turbulent ly  did  make  a  great  noise,  in  the 
ceof  the  peace  of  the  commonwealth,  and  did  greatly  mis- 
imself*  and  did  greatly  freighten  and  alarm  the  wife  of  the  said 


21.  I>4orm  siichindiclment  is  it  necessary lolay^ the deleod 
in  which  the  picture  is  exhibited,  to  be  a  nuisance,  nor  tbi 
defendant  to  be  a  common  nuisance;  the  indictment  beiog  fi 
of  evil  example.    Ibid. 

82.  Where  an  act  of  assemblt^  directed  <'(he  president,  mi 
company"  of  a  certain  turnpike  road  lo  remove  a  gale  on 
was  held,  that  an  indiclment  would  not  he  against  the  pn 
managers  individually  for  not  removing  the  gate.  Com. ' 
12  S.  &  R.  3S9. 

23.  To  send  threatening  letters,  is  an  Indictable  offence. 
laws  of  the  United  States.  U.  States  vi  Savara,  C.  C.  i 
note. 

24.  An  indictment  he9  for  unlawfully,  forcibly,  and  CODI 
tearing  down,  and  refusing  to  replace,  an  advertisement  sc 
commissioners  of  a  sale  of  land  for  county  taxes.  Pentuykie 
iespie,  Add.  267. 

85.  Rnising  a  liberty  pole  in  the  public  streets,  in  the  yeai 
notorious  expression  of  opposition  lo  the  government,  was  b 
indictable  offence.    Pennsylvania  v.  Morrison  ^  aL,  Add. 

26.  One  may  be  made  liable  criminally  for  the  acts  of  his 
had  a  parlicipktion  in  them,  and  the  jury  may  deduce  snch  p 
from  circumstantial  evidence.    Cotn.  v.  Gillespie,  7  S.  &  R. 

27.  An  indictment  may  be  maintained  against  one  of  a  gn 
the  presentment  of  the  rest,  for  voluntary  intoxication  diirio] 
of  the  jury,  thereby  diiiqualifying  himself  for  the  dischaige  0 
Pennsylvania  v.  Keffer,  Add.  290. 

28.  The  fear  whicli  the  law  recognises  as  an  excuse  for  the] 
of  an  offence,  must  proceed  from  an  immediate  and  aei 
threatening  the  very  hfe  of  the  party.     U.  States  v.   Fig 

n  fl4B 


itttie  nature,  or  ot  public  and  gentral  concern,  is  a  levying  of 
linst  the  United  Stales,  within  the  contemplation  of  thp  constitu- 
7.  States  v.  Fries^C.  C.  April,  1800,  pamphlet. 
Military  weapons, such  as  guns  and  swords,  or  military  array, are 
Kssary  to  make  such  insurrection  or  rising  amount  to  levying 
'bid. 

kny  such  insurrection  or  rising,  to  resist  or  prevenl,  by  force  or 
I,  the  execution  of  any  statute  of  the  United  Stales  of  a  general 
or  national  concern,  under  any  pretence,  is  a  levying  war,  within 
lemplation  of  the  constitution.    Ibid. 

The  assembling  of  bodies  of  men,  armed  and  arrayed  in  a  warlike 
',  for  purposes  only  of  a  private  nature,  is  not  treason,  although 
ges  or  other  peace  officers  should  be  insulted  or  resisted,  or  even 
8  committed  on  their  persons.    Ibid. 

f  a  body  of  people  conspire,  and  meditate  an  insurrection,  to  resist 
se  the  executionofany  statute  of  the  United  States  by  force,  they 
f  guilty  of  a  high  misdemeanours  but,  if  they  proceed  to  carry 
itentioQ  into  execntion  by  force,  then  they  are  guilty  of  the 
;  of  levying  war.    Ibid. 

K  combination  or  conspiracy  to  levy  war  against  the  United 
is  not  treason,  unless  combined  with  an  attempt,  by  actual  force, 
such  conspiracy  into  execution;  but  it  is  immaterial  whether  the 
led  is  sufficient  to  effectuate  the  object;  ^ny  force,  connected  with 
•.ntion,  will  constitute  the  crime  of  levying  war.  Ibid. 
I  a  high  treason  to  prevent  the  execution  of  an  act  of  Congress, 
:  and  intimidation.  U.  States  v.  Mitchell,  C.  C.  2  D.  343. 
fa  citizen  of  the  United  States,  being  a  prisoner  on  board  an  ene- 
lip,  proceed  from  the  ship  to  the  shore,  with  an  inietilion  peacea- 
trocure  provisions  for  the  enemy,  on  a  promise,  in  consequence 
,  of  being  liberated,  and  fails  in  his  attempt  to  procure  them,  this 
reason.  But  if  his  intentions  were  to  procure  them  forcibly,  and 
eeded  oa  the  way;  or,  if  a  person,  having  provisions  with  him, 


power,  and  is  not  barety  connecled  wilh  the  idea  of  terriia 
to  one  who  owes  obedience  to  the  laws,  and  is  entitled  to  p 
elections  into  public  offices.  Reapublica  v.  Chapman,  1  D.  6 
C.J. 

44.  It  teems,  that  an  American  citizen  doea  not  Torfeit  th 
or  the  privileges  attached  to  it,  by  residing  and  marrying 
conntry,  though,  during  a  part  of  the  time,  war  should  i 
tween  that  country  and  his  own,  if  he  take  no  part  therein, 
character  or  privileges  should  be  impaired  by  some  expres 
United  States.    U.  States  t.  Gillies,  1  P.  C.  C.  161. 

45.  Adherence  to  American  troops,  though  contrary  to  I 
the  party,  (who  had  mistaken  American  for  Brliish  troops,] 
sibly  come  within  the  idea  of  treason.   Respublica  v.  MaUt 

46.  The  voxA  persuading,  in  the  act  of  1777,  which  pro 
if  any  person,  &c.  shall  aid  or  assist  any  enemies,  &c.  by 
others  to  enlist  for  that  purpose,  &c.  he  shall  be  adjndged  gi 
treason,"  means,  to  succeed;  and  there  must  be  an  actoal  i 
the  person  persuaded,  in  order  to  bring  the  defendant  wtthii 
tion  of  the  clause.   Respublica  v.  Roberts,  I  D.  39. 

47.  In  order  to  render  words  criminal,  as  a  misprision  oft 
must  be  spoken  with  a  malicious  and  mischievous  intention, 
enness  is  no  justification.     Respublica  v.  fFiedle,  2  D.  91. 

(b)  Indictment. 

48.  It  is  sufficient,  in  an  indictment  ibr  high  treason,  to 
defendant  sent  intelligence  to  the  enemy,  without  aettii 
particular  letter  or  its  contents.  A  charge  of  levying  war,  is 
sufficient;  but  assembling,  joining,  and  arraying  hinosalf  wi 
of  the  enemy,  is  a  sufficient  overt  act  of  levying  war.    S 
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A  reasooable  time  will  be  allowed,  after  a  list  of  the  witnesses  is 
lied,  to  a  prisoner  indicted  for  treason,  for  the  purpose  of  bringing 
lony  from  the  counties  in  which  the  witnesses  live.  U.  States  v. 
artfy  fVrigfa,  C.  C,  2  D.  343. 
In  the  list  of  the  jury  and  witnesses  furnished  to  a  prisoner  indict- 
treason,  it  is  not  sufficient  that  the  name  of  the  county,  in  which 
reside,  is  given;  the  townships,  also,  should  be  speci&ed;  but  the  act 
Dot  reqaire  that  their  occupations  should  be  specified.  U.  States 
stirgentSf  2  D.  335. 

(d)  CftJu  evidence  on  €cn  indictment  for  treason. 

.  In  an  indictment  for  treason,  evidence  is  not  admissible,  that  the 
idant  joined  in  the  commission  of  f\  felony^  for  which,  as  such,  he  was 
^d  iu  another  indictment.  U.  States  v.  Mitchell^  C.  C.  2  D.  357. 
.  Where  the  prisoner  in  an  indictment  for  high  treason  had  joined 
rty  of  American  troops,  supposing  them  to  be  British,  it  was  heldy 
DO  evidence  of  words  showing  his  mistake,  and  that  it  was  his  real 
ition  to  join  and  adhere  to  the  enemy,  could  be  admitted.  But  it 
;  proved  that  the  prisoner  was  actually  with  the  enemy  at  another 
,  it  was  ruledj  that  words,  indicating  his  intention  to  join  them, 
It  be  given  in  evidence  to  explain  the  motives  upon  which  that 
^  was  afterwards  carried  into  effect.  Bespublica  v.  Malin^  1  D.  33. 
K  In  an- indictment  for  high  treason^  it  having  been  proved  that  the 
ndant  had  inlisted  in  the  enemy's  army,  it  was  held  that  evidence  to 
r  that  the  defendant  had  attempted,  without  success,  to  prevail  on 
her  to  enlist,  was  adi^issible,  to  show  quo  animo  the  defendant  him- 
tiad  joined  the  enemy's  forces.  Respublica  v.  Soberts^  1  D.  39. 
I.  In  an  indictment  for  high  treason^  the  overt  act  laid  was,  taking 
mmission  from  Sir  William  Howe.  Evidence  was  offered  to  show, 
the  prisoner  had  a  power  of  granting  passes  into  and  out  of  the  city, 
kat  time  in  possession  of  the  enemy.  Held^  that  the  evidence  ought 
I  received,  but  not  as  conclusive  proof  of  the  defendant's  having 
n  a  commission.  Respublica  v.  Carlisle^  1  D.  35. 
J,  Evidence  may  be  given  of  an  overt  act  committed  in  another 
ity,  after  an  overt  act  is  proved  to  have  been  committed  in  the 
ity  where  the  indictment  is  laid  and  tried.  Respublica  v.  Malin^ 
.33. 

(e)  Of  attainder. 

3.  If  a  person  be  attainted  under  process  which  is  incomplete  in  de^ 
bing  Aim,  as  if  the  proper  additions  be  omitted;  this  is  an  error  of 
ch  he  may  avail  himself  by  writ  of  error:  but  if  the  description  be 
ignant  to  truth,  as  if  he  be  called  by  the  wrong  name  or  trade,  or 
e  be  stated  as  of  a  wrong  place,  he  cannot  reverse  the  attainder, 
consequently  he  is  not  bound  by  it.  Hylton  v.  Brown^  1  W.  C. 
i343. 

9.  Where  the  property  of  a  person  attainted  of  treason,  under  the 
of  6th  March,  1778,  was  sufficient  to  pay  his  debts,  his  creditors  were 
ind  to  resort  to  the  fund  provided  by  that  act,  and  could  not  pursue 
person  of  the  debtor.    Bare  Sf  al.  v.  Rhind  2  Y.  2S6. 
0.  An  inquisition  on  a  claim  against  the  state,  upon  an  eviction  of 
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lands  sold  by  the  agents  of  forfeited  estates,  under  the  act  of  6th  Manh, 
1778,  was  confirmed,  though  no  possession  had  been  delivered  by  thi 
council,  and  the  purchaser  had  failed  in  an  ejectment  commenced  agiiat 
an  adverse  claimant,  by  title  paramount.  Conyngham  yr.Rempubham^ 

3  Y.  471. 

61.  Proceedings  in  the  Supreme  Court,  under  the  act  of  6th  Mud, 
1778,  for  the  settlement  of  claims  on  forfeited  estates,  are  ooDdam 
against  all  persons  claiming  under  the  commonwealth,  by  virtue  of  ■ 
attainder,  but  not  against  persons  claiming  by  title  paramount.  Mad^ 
V.  WorkyS  Binn.  154. 

62.  The  land  of  one  attainted  of  treason  bv  the  act  of  1778,  was  ml 
restored  to  him  or  his  heirs  by  the  operation  of  the  sixth  article  of  thi 
treaty  with  Great  Britain^  though  the  state  has  not  sold  the  land  m 
even  discovered  it.    Dietrick  v.  Matter^  10  S.  &  R.  151. 

C.  Homicide. 

(a)  What  will  constitute  murder ^  and  what  manslaughter;  and  of  muriff 

in  the  first  and  second  degree. 

63.  Every  act  which  apparently  must  do  harm;  which  is  done  wit; 
intent  to  do  harm,  and  without  provocation,  and  of  which  death  is  thi 
consequence,  is  murder.    Pennsylvania  v.  Honeyman^  Add.  148. 

64.  Unlawful  killing,  with  a  design  to  kill,  is  murder  in  the  first  d^ 
gree;  if  with  a  design  only  to  hurt,  it  is  murder  in  the  second  d^roi 
Pennsylvania  v.  Lewis^  Add.  283. 

65.  Premeditation  is  an  essential  ingredient  to  constitute  murder  ■ 
the  first  degree,  under  the  act  of  1794,  but  the  intention  still  remaiBi 
the  true  criterion  of  the  crime,  and  the  intention  of  the  party  can  only 
be  collected  from  his  words  and  actions.     Respublica  v.  Mulatio  &J, 

4  D.  146. 

66.  If  one,  without  uttering  a  word,  should  strike  another  on  the  head 
with  an  axe,  this  would  be  deemed  h  premeditated  violence,  within  th 
act  of  1794.     Ibid. 

67.  With  respect  to  the  three  modes  of  killing,  first  mentioned  in  ihi 
act  of  1794,  viz.  by  poison,  lying  in  wail,  or  any  other  kind  of  wilful  and 
deliberate  killing,  the  intention  is  the  essence  of  the  crime.  But  in  the 
last  enumerated  mode,  viz.  in  the  perpetration  of  the  crimes  mentioned 
in  the  act,  the  intention  is  excluded  as  not  necessary  to  constitute  murder 
in  the  first  degree.  Com,  v.  Dougherty j  before  Rush,  Pres.  1  Br. 
Appx.  xviii. 

68.  Wherever  it  appears,  from  the  whole  evidence,  that  the  criiM 
was,  at  the  momen/,  deliberately  or  intentionally  executed,  the  killing* 
murder  in  the  first  degree.     Ibid, 

69.  It  is  sufficient  to  constitute  the  crime  if  the  circumstances  of  wil- 
fulness and  deliberation  were  proven,  although  they  arose  and  were 
generated  at  the  period  of  the  transaction.  Ibid.  Pennsylvarda^* 
MFall,  Add.  257. 

70.  If  the  party  killing  had  time  to  think,  and  did  intend  to  kill, for* 
minute,  as  well  as  an  hour  or  a  day,  it  is  a  deliberate,  wilful  and  pre- 
meditated killing,  constituting  murder  in  the  first  degree,  within  the  act 
of  assembly.  Com.  v.  Richard  Smith,  Oyer  and  Terminer,  Philad.  181^ 
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JH,  Pres.,  pamphlet,  231.  Com.  v.  O^Hara,  before  M'Kean, 
ibid. 

\  common  law  implied  malice  in  every  unlawful  killing,  and 
n  of  proof  of  extenuating  circumstances  lay  on  the  defendant. 
inia  V.  Honeyman^  Add.  148.  Pennsylvania  v.  Bellj  Id. 
msylvania  v.  M^Fall^  Id,  257.  Pennsylvania  v.  Lewis  ^ 
2. 

:  since  the  act  of  1794,  the  burthen  of  proof  lies  on  the  com- 
h;  unless  the  circumstances  of  malice  Rveproved^  it  is  murder 
3  second  degree.  Com  v.  O^Hara^  ut  supra. 
ier  the  act  of  assembly  an  unlawful  killing,*  though  it  may  be 
tnurdeTj  will  not  be  presumed  murder  in  the  Jirst  degree. 
ania  v.  Letois,  Add.  2S2-3. 

nkenness  does  not  incapacitate  a  man  from  forming  a  premedi- 
gn  of  murder:  but  as  drunkenness  clouds  the  understanding 
s  passion,  it  may  be  evidence  of  passion  only,  and  of  want  of 
i  design.  Pennsylvania  v.  M^Fall^  Add.  257. 
person  who  has  determined  to  take  the  life  of  anotjfier,  seizes 
to  carry  that  intention  into  effect,  not  knowing  whether  it  was 
otherwise,  but  with  the  expectation  and  desire  that  it  should 
:nilty  of  murder  in  any  killing  consequent  upon  its  discharge. 
wealth  V.  Green^  1  Ash.  289. 

len  a  wound  is  not  mortal  in  itself,  but  for  want  of  proper  ap- 
ir  from  neglect,  turns  to  gangrene  or  fever,  and  that  gangrene 
I  the  immediate  cause  of  the  death  of  the  party  wounded,  the 
whom  the  wound  was  given  is  guilty  of  murder  or  man- 
according  to  the  circumstances  of  the  case.  Ibid. 
warrant  a  conviction  of  murder  in  the  first  degree,  it  is  not 
hat  the  weapons  used  should  necessarily  produce  death.  Com. 
y,  2  Ash.  41. 

lere  the  deceased  was  killed  by  means  of  blows  inflicted  by  a 
[uite  as  thick  as  an  axe-handle,  held  and  used  by  one  person, 
leather  strap  with  a  metal  buckle  at  each  end  hel^  and  used 
ir  person,  it  was  held  that  this  was  murder  in  the  first  degree. 

a  pregnant  woman  be  killed  in  an  attempt  by  another  person 
e  abortion  in  her,  this  will  only  be  murder  in  the  second  degree, 
)etrator  did  not  intend  to  take  the  life  of  the  mother.  Exparte 
/,  2  Ash.  227.     Kino,  Pres. 

is  a  fixed  principle,  that  if,  from  the  weapon  or  the  manner  of 
in  intention  to  kill  may  or  must  be  collected;  provocation 
only,  is  not  sufficient  to  make  the  killing  but  manslaughter. 
^ania  v.  Bell^  Add.  163. 

ssion  arising  from  sufficient  provocation  is  evidence  of  the 
f  malice,  and  reduces  homicide  to  manslaughter;  but  passion 
provocation,  or  provocation  without  passion,  is  not  sufficient; 
e  there  is  both  provocation  and  passion,  the  provocation  must 
JUt.  Pennsylvania  v.  Honeyman,  Add.  149.  Pennsylvania 
d.  162. 

•micide  is  justifiable  only  where  the  intent  was  to  commit  a 
o  words  or  gestures,  however  irritating,  will  justify  a  killing: 
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nor  will  the  intent  to  coramit  a  trespass.    U.  Slates  v.  fFiltberge 
C.  C.  R.  515. 

83.  The  intent  to  commit  a  felony  roust  be  apparent,  (whtdi 
sufficient  although  it  should  afterwards  turn  out  tiiat  the  real  in 
was  innocent,)  the  danger  must  he  imminent,  and  the  resistaD 
necessary  to  avert  the  danger.    Ibid. 

84.  Ill  order  to  constitute  the  crime  of  voluntary  manslaught 
dence  of  a  positive  intent  to  kill,  is  not  necessary:  it  is  sufficient 
be  such  acts  of  violence  as  may  be  expected  to  produce  great 
barm.     Com,  v.  Oable,  7  S.  &  R.  428.     Tilghman,  C.  J. 

85.  Involuntary  manslaughter  is,  where  it  plainly  appears  that 
death  nor  any  great  bodily  harm  was  intended,  but  death  is  aocic 
caused  by  some  unlawful  act,  or  an  act  not  strictly  unlawful  ii 
but  done  in  an  unlawful  manner,  and  without  due  caution.    Jbi 

86.  Killing  by  a  blow,  in  mutual  conflict,  without  necessity  ei 
the  protection  of  life,  or  the  possession  of  house,  &c.  is  mansla 
If  necessary  for  such  purpose  it  is  homicide  in  self-defence.  Pi 
vania  v.  Robertson^  Add.  248. 

87.  Manslaughter,  though  distinguished  by  the  act  of  1794,  intc 
tary  and  involuntary,  remains  in  other  respects  here  as  in  £ 
Pennsylvania  v.  AfFall,  Add.  256. 

(b)  Indictment  and  verdict. 

88.  In  an  indictment  for  murder  it  is  not  necessary  so  to  desci 
offence  as  to  show  whether  it  be  murder  of  the  first  or  second 
White  V.  Commonwealth,  6  Binn.  179. 

89.  Therefore,  it  is  not  necessary  that  an  indictment  formurdei 
conclude  against  the  form  of  the  act  of  assembly.     Ibid, 

90.  Nor  is  it  necessary  that  an  indictment  for  murder  should 
it  to  have  been  committed  by  a  wilful,  deliberate,  and  preme 
killing,  as  expressed  in  the  act  of  assembly.  Com.  v.  Joyce  fy  i 
6  Binn.  183. 

91.  Wh^re  an  indictment  charged,  that  the  defendant  loith  a 
stone,  which  he  held  in  his  right  hand,  in  and  upon  the  right  sidi 
head  of  the  deceased,  feloniously,  &c.  did  cast  and  throw,  and  I 
said  defendant,  with  the  stone  aforesaid,  so  as  aforesaid  cast  and  t 
the  deceased  in  and  upon  the  right  side  of  the  head  feloniou 
strike,  it  was  held  that  it  was  sufficiently  alleged  that  the  del 
threw  the  stone  and  struck  the  deceased  with  it.  White  v.  Co\ 
wealth,  6  Binn.  179. 

92.  It  is  not  a  sufficient  reason  for  allowing  a  writ  of  error,  aft 
viction,  upon  an  indictment  for  murder  by  poison,  that  the  iodi 
did  not  aver  that  the  prisoner  knew  the  stibstance  employed  ti 
deadly  poison;  nor  that  the  indictment  did  not  aver  that  the 
was  given  to  the  deceased  by  the  prisoner  or  any  one  else.  Co^ 
wealth  V.  Earle,  1  Wh.  525. 

93.  The  omission  of  the  technical  epithets  of  ye/(muni^/^,  tin 
.  &c.  as  applied  to  the  manner  of  killing,  in  an  indictment  for  mui 

fatal.     Respublica  v.  Honeyman,  2  D.  228. 

94.  The  words  languishing  did  live,  in  an  indictment  for  o 
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e  not  a  materinl  pnrtNof  the  indictment,  and  may  be  struck  out.  Penn- 
}lvania  v.  Bell,  Add.  171 ,  173. 

95.  Under  the  8th  section  of  the  act  of  1794,  the  attorney  general 
mt  prosecute  invohmtary  manslaughter  as  a  misdemeanour.  Com. 
.  Gable^  7  S.  &  R.  423. 

96.  Andyone  who  is  indicted  for  murder^  cannot  be  convicted  of  an- 
^ntary  manslaughter;  because,  it  is  well  settled  that  one  cannot  be 
Kit icted  of  a  misdemeanour  on  an  indictment  for  felony.    Ibid,  425. 

97.  If,  on  an  indictment  for  murder^  the  evidence  discloses  a  case  of 
wduntary  manslanghter,  the  defendent  ought  to  be  acquitted;  but,  he 
njr  afterwards  be  indicted  for  a  misdemeanour.    Ibid, 

98.  Oq  an  indictment  for  murder,  a  verdict  of  <<not  guilty  of  murder, 
■t  guilty  of  manslaughter,"  is  sufficiently  certain;  and  is  to  be  consi- 
Bied  a  conviction  o{  voluntary  manslaughter.     Ibid,  424. 

99.  On  an  indictment  for  murder,  perpetrated  by  means  of  poison,  a 
^ict  finding  the  prisoner  <<  Guilty  in  manner  and  form  as  stated  in  the 
riictment,''  is  a  conviction  of  murder  in  the  first  degree,  and  sufficient 
» authorise  the  judgment  of  death.  Commonwealth  v.  Earle^  1  Wh. 
15. 

100.  Upon  an  indictment  for  manslaughter  committed  on  board  an 
.merican  vessel  on  the  high  seas,  or  in  a  foreign  port,  it  is  essential  for 
18  prosecutor  to  prove  that  the  vessel  belonged  to  a  citizen  of  the 
foited  Slates.     United  States  v.  Imbert,  4  W.  C.  C.  R.  702. 

(c)  Punishment, 

101.  The  punishment  of  voluntary  manslaughter,  is  not  within  the 
Olhand  11th  sections  of  the  act  of  22d  April,  1794;  and,  therefore,  a 
imon  convicted  of  that  crime,  cannot  be  sentenced  to  undergo  confine- 
sent  in  the  solitary  cells,  on  low  and  coarse  diet.  White  v.  The  Coni" 
mmuealth,  1  S.  &  R.  139. 

D.  Piracy. 

102.  Robbery  committed  on  the  high  seas,  is  an  offence  punishable  as 
aincy  by  the  8th  section  of  the  act  of  Congress,  of  30th  April,  1790. 
thdltd  States  v.  JoneSy  3  W.  C.  C.  R.  209. 

103.  A  confederacy  by  American  citizens,  on  land,  or  on  board  of  an 
AiBerican  vessel,  with  sea-robbers  or  pirates  by  the  laws  of  nations,  or, 
Ae  yielding  up  of  a  vessel  by  a  citizen,  to  snch  pirates,  is  an  offence 
■ithin  the  8th  section  of  the  act  of  1790.  United  States  v.  Howard,  3 
W.  C.  C.  R.  340. 

104.  Any  intercourse  with  pirates,  however  inefficient  or  remote,  which 
^  a  reference  to  the  offence,  and  which  had  a  tendency,  or  was  in- 
'oded,  in  any  manner,  to  promote  their  views,  is  an  offence  within  the 
^ning  of  the  12th  section  of  the  act  of  1790.     Ibid, 

105.  The  8th  and  9th  articles  of  the  rules  for  the  government  of  the 
^>y,  adopted  by  the  act  of  April  23,  1800,  relate  to  spoliations  from 
^zes^  not  to  acts  of  piracy.     United  States  v.  Jones,  3  W.  C.  C.  R. 

106.  Robbery  on  the  high  seas  by  a  commissioned  privateer ,  is  piracy 
>HIer  the  act  of  1790,  and  the  law  of  nations.    Ibid. 

VOL.  L — 33  . 


aSO  CRIMINAL  LAWi 

107.  A  subordinate  officer  or  private,  committing  piracy,  cai 
the  orders  of  his  superior  officer,  as  an  excuse  or  justification. 

£.  Rape. 

108.  //  seems  tjiat  the  crime  of  rape  is  sufficiently  proved,  w 
is  made  of  penetration.    Pennsylvania  y* Sullivan^  Add.  14: 

109.  The  essence  of  this  crime  is,  the  violence  done  to  the  p< 
feelings  of  the  woman,  which  is  completed  by  penetration  witb 
sion.    Ibid. 

110.  The  omission  of  the  word  ^^ feloniously^^  in  an  indici 
an  assault,  with  an  intent  to  commit  a  rape,  does  not  vitiate. 
Commonwealth^  U  S.  &  R.  177. 

1 1 1.  A  count  for  a  rape  may  be  joined  in  the  same  iodictme 
count  for  an  assault  with  intent  to  ravish;  but  if  the  jury  ret 
neral  verdict  of  guilty,  the  defendant  can  be  sentenced  only  on 
for  a  rape.    Harman  v.  Commonwealthy  12  S.  &  R.  69. 

112.  It  is  not  necessary  in  an  indictment  for  a  i^pe,  to  charg 
offence  was  committed  forcibly  and  against  the  unll  of  the  t 
it  is  charged  that  the  defendant  <^ye/omou^/y  did  ravish^  and 
did  know  her.^^    Ibid. 


F.  Burglary. 

113.  Burglary  may  be  committed  in  a  house  in  the  city,  in  ' 
prosecutor  intended  to  reside  on  his  return  from  his  summer 
in  the  country,  and  to  which,  on  going  into  the  country,  he  had 
his  furniture  from  his  former  residence  in  town,  thoagh  neithei 
secutor,  nor  his  family,  had  ever  lodged  in  the  house  in  which 
is  charged  to  have  been  committed,  but  merely  visited  it  occ 
Commonwealth  v.  Brown,  3  R.  207. 

114.  In  an  indictment  for  burglary,  it  is  not  necessary  to  c( 
defendant  with  having  broken  and  entered  the  prosecutor's  ho 
intent  to  commit  a  felony.     Ibid. 

115.  In  an  indictment  for  burglary,  the  "woxAs  mansion  ho 
ciently  describe  a  dwelling  house.     Com,  v.  Pennock,  3  S.  &  1 

116.  It  is  not  error  that  the  court,  in  their  sentence  on  one  c 
of  burglary,  have  included  the  forfeiture  of  property  imposed 
Jbid. 

117.  To  authorise  the  judgment  of  imprisonment  for  life,  on 
conviction  of  burglary,  it  is  necessary  that  it  should  appear  by  th 
that  the  defendant  received  judgment  of  imprisonment  at  ban 
&c  for  his  first  offence.  It  is  not  sufficient  if  the  indictment  ^ 
the  defendant  was  convicted  on  the  former  indictmetit,  and  t 
court  gave  judgment.^^     Smith  v.  Commonwealth^  14  S,  &  B 

G.  Larceny  and  robbery. 

(a)  What  constitutes  larceny  and  robbery. 

118.  If  the  owner  of  goods  parts  with  the  possession^  for  a  pa 
purpose,  and  the  person  who  receives  the  possession  avowedly 
purpose,  has  a  fraudulent  intention  to  make  use  of  the  possessioo 
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f  coDTeiting  the  goods  to  his  own  nse,  and  does  so  convert  them, 
eeny.  Lewer  v.  The  Commonwealth,  15  S.  &  R.  93,  97. 
But  if  the  owner  intends  to  part  with  the  property j  ar^d  delivers 
on  absolutely,  and  the  purchaser  receives  the  goods  for  the  pur- 
doing  with  them  what  he  please,  it  is  not  larceny,  although 
mt  noisans  may  have  been  used  to  induce  him  to  part  with  them. 

« 

The  taking  by  the  defendant  of  an  article  delivered  to  him  as  a 
,  to  remove  from  one  room  to  another,  and  converting  the  same 
3wn  use,  is  larceny  and  not  embezzlement.  United  States  v. 
[  W.  C.  C.  R.  700. 

Under  the  acts  of  90th  January  and  19th  March,  1810,  the  notes 
nineorporated  bank,  are  not  the  subject  of  larceny.  Spangler 
numwealthy  3  Binn.  538.  [The  case  of  Spangler  v.  The  Com* 
alth.  was  founded  upon  portions  of  acts  of  assembly,  which  have 
een  repealed.  McLaughlin  v.  The  Commonwealth^  4  R.  465. 
DT,  J.] 

Larceny  of  one  bill  obligatory  is  within  the  provisions  of  section 
e  act  of  5th  April,  1790,  which  declares  that  larceny  of  bills  obli- 
ge shall  be  punished  in  the  same  manner  as  larceny  of  any 
•r  chattels.  Com,  v.  Messinger  fy  aL^  1  Binn.  273.  Dubitatur 
4  Y.  69,  by  name  ReapubUca  v.  Cleaver  fy  al. 
Bees  are  jersB  naturm^  and  although  confined  in  the  top  of  a 
the  owner  of  the  tree,  yet  while  they  remain  in  the  tree,  and  are 
ired  in  a  hive,  they  are  not  the  subject  of  a  felony.  Wallis  v. 
3  Binn.  546. 

Taking  is  a  material  part  of  larceny,  but  it  may  be  presumed 
le  possession  of  the  property.    Pennsylvania  v.  MyerSy  Add. 

Taking  deer  skins,  hung  up  in  the  woods  at  an  Indian  hunting 
lay  be  larceny,  though  the  skins  were  not  in  the  actual  possession 
5ne  at  the  time.     Pennsylvania  v.  Becomb  fy  aL,  Add.  386. 
At  common  law  larceny  cannot  be  committed  of  a  dog.  Findlay 
•,  8  S.  &  R.  571. 

Nor  does  the  4lh  section  of  the  act  of  April,  1790,  extend  the 
eyond  its  ancient  limits.    Ibid. 

To  constitute  robbery,  there  must  be  a  felonious  taking  of  pro- 
'om  the  person  of  another,  either  hyforce^  either  actual  or  con- 
»c,  by  threatening  words  or  gestures;  but,  \{  force  be  used,  fear 
n  essential  ingredient.  Com.  v.  Snelling,  4  Binn.  379. 
To  constitute  the  crime  of  robbery  it  is  not  necessary  that  the 
should  be  from  the  person  of  the  owner:  it  is  sufficient  if  it  be 
I  the  presence  of  the  owner;  as  if  by  intimidation  he  is  compelled 
1  his  desk  or  to  throw  down  his  purse,  and  then  the  money  is 
a  his  presence.  U.  States  v.  Jonesy  3  W.  G.  C.  R.  209. 
Where  a  special  verdict  found  that  the  prisoner  took  the  prose- 
y  the  cravat  with  an  intention  to  steal  his  watch,  and  also  pressed 
ast  against  the  prosecutor's,  and  held  him  against  a  wall,  during 
he  took  the  prosecutor's  watch  from  his  fob  without  his  know- 
and  that  ^  the  prosecutor  had  no  idea  that  he  meant  to  rob  him,'' 


bad.    Ibid. 

133.  But  under  the  act  of  1810,  an  indictment  for  stealing 
must  either  arer  in  general  that  ihey  were  issued  by  a.  bank  I'l 
by  lav,  or  name  the  bank  and  aver  that  it  was  incorporated 
some  sniScieDt  manner  that  the  notes  were  lawful.  Spaagi 
3  Binn.  533. 

134.  Therefore  an  indictment  for  stealing  bank  notes 
describing  them  as  "promissory  notes  for  the  payment  of 
bad.    Jbid. 

135.  Quertf  Whether  an  indictment  is  bad  which  lays  b 
be  the  gixida  and  chalteU  of  the  prosecutor.  Com.  t.  Ba 
SOI. 

136.  An  indictment  for  stealing  "  a  bank  note  of  the  Ba 
more"  without  describing  it  as  a  promissory  note  for  the 
money,  was  bad  under  the  act  of  1790.     Com.  v.  APDotoel 

137.  It  is  not  necessary  to  aver  an  indictment  for  stealing 
that  tiie  notes  were  due  and  unpaid.  M'Laugkiin  v.  1% 
wealth,  4  R.  464. 

IStf.  An  indictment  for  stealing  three  promissory  notes  I 
ment  of  money,  commonly  called  bank  notes  "on  the  Bank  o 
States,"  held  to  be  good.  AfLaughlin  t.  The  Commom 
464. 

139.  Tn  an  indictment  for  stealing  promissory  notes  for  I 
of  money  drawn  by  a  bank,  it  is  not  necessary  to  state  that  (I 
duly  incorporated.     ATLaughlinv.  The  Commonwealth,  ■ 

140.  An  indictment  for  an  asxaiilt,  with  intent  to  steal  froc 
not  staling  the  goods  or  money  intended  to  be  stolen,  is  goo* 
Rogers,  5  $.  &  R.  463. 

141.  But  an  indictment  charging  that  the  defendant  "va 
arms.  Sue  unlawfully  and  wickedly  did  attempt  to  pick  the  p 
J.  S.  with  intent  then  and  there  fdnnionsly  to  steal,  take  and 
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lant's  couDsel  had  concluded  the  defence,  the  court  allowed  the 

nesses  on  the  part  of  the  coramonwealth  to  be  re-examined  to 

we  that  the  goods  were  taken  within  the  county.     Com.  v.  Texter, 

r.  247. 

44.  There  is  no  difference  between  civil  and  criminal  cases,  with 

)ect  to  proving  the  contents  of  writing  by  parol  evidence.     Com,  v. 

uingevy  1  Binn.  274. 

.45.  Upon  an  indictment  for  stealing  a  bank  note,  or  other  instru- 

Dt,  evidence  of  the  contents  of  the  instrument  stolen,  may  be  given 

hout  proving  notice  to  the  defendant  to  produce  the  original  at  the 

i     Ibid. 

(c)  Punishment. 

146.  The  punbhmentof  hard  labour  cannot  be  inflicted  for  an  assault 
th  intent  to  pick  a  pocket     Com,  v.  Rogers^  5  S.  &  R.  463. 

147.  The  punishment  of  simple  larceny  cannot  exceed  three  years' 
prisonment  at  hard  labour.  Grimes  v.  The  Commonwealth^  15  S.  & 
74. 


H.  Maihem. 

148.  An  indictment  for  maihem,  under  the  first  clause  of  section  6,  of 
I  act  of  22d  April,  1794,  which  does  not  contain  the  words  ^^lying  in 
ii*'  is  bad.     JSespublica  v.  Reiker^  3  Y.  282. 

149.  So  if  the  indictment  omits  the  word  voluntary  under  the  second 
use  of  that  section.    Ibid. 

150.  In  order  to  convict,  under  the  first  clause,  there  need  only  be  a 
leral  interest  to  maim  and  disfigure;  but  on  the  second  clause,  a 
icific  intent  to  pull  out,  or  put  out  the  eye,  must  be  shown  to  the  jury. 
e  malice  and  lying  in  wait,  may  be  a  matter  of  inference  from  cir- 
nstances.     Respublica  v.  Langcake  4*  a/.,  1  Y.  415. 

L5L.  On  an  indictment  for  feloniously  assaulting,  and  beating,  with 
ent  to  disfigure,  stronger  circumstances  of  malice  aforethought  must 
proved,  than  on  an  indictment  for  murder.  It  seems  express  proof 
the  intent  to  disfigure  must  be  made.  Pennsylvania  v.  MBirnie^ 
Id.  30. 


I.  Forgery. 

152.  The. forgery  of  any  writing,  which  may  be  prejudicial  to 
lother,  is  indictable  at  common  law.  Pennsylvania  v.  M^Kee,  Add. 
I»34. 

153.  The  publishing  of  a  forged  writing  of  a  private  nature,  though 
>t  under  seal,  with  intent  to  defraud,  is  an  offence  indictable  at  common 
w.    Com.  V.  SearlCj  2  Binn.  332. 

154.  Forgery  of  a  name  to  an  assignment  of  a  bond,  is  indictable, 
Ihongh  there  be  no  seal  to  the  forged  assignment;  as  it  gives  a  possi- 
ility  to  defraud.     Pennsylvania  v.  Misner^  Add.  44. 

155.  A  co-obligor  may  be  guilty  of  forgery,  in  assigning  a  bill  given 
•T  himself  and  another.  But  his  having  it  in  his  possession,  may  be 
^ence  of  authority  over  it,  and  if  there  be  no  intention  to  defraud,  it 
a  not  forgery.    Ibid. 

156.  It  is  an  indictable  offence  to  utter  and  publish  a  counterfeit 
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bank  note  of  a  private  banker,  although  the  legislature  have  prohibUj 
the  issuing  of  notes  by  private  bankers.  Builer  v.  Cofn,y  12  S.  fc  R.Mfj 

157.  To  utter  and  publish  a  bank  bill,  is  to  declare,  or  assert,  dinBdly{i 
or  indirectly,  by  words  or  actions,  that  the  note  is  good.     But  a  nottl 
not  passedj  until  it  is  received  by  the  person  to  whom  it  is  offered.  Gm 
V.  SearlBj  2  Binn.  339. 

158.  It  was  an  indictable  offence,  under  sect.  5,  of  the  act  of  Hi 
April,  1795,  to  pass  a  counterfeit  note,  of  the  old  Bank  of  the 
States^  knowing  it  to  be  such,  although  at  the  time  the  offence  was 
mitted,  the  act  of  Congress  incorporating  the  bank  had  expired.  fFUl 
V.  The  Commonwealihj4  Binn.  418. 

159.  The  genuineness  of  notes  issued  by  the  old  Bank  of  the  UvM 
States,  during  its  incorporation,  was  not  affected  by  its  dissolution.  Thi| 
counterfeits  of  such  notes  may  with  propriety  be  called  counterfeit  doMj 
of  the  Bank  of  the  United  States.    Jbid.  ] 

160.  The  act  of  23d  April,  1S29,  entitled  ''A  further  supplement  to « J 
act  entitled  An  act  to  reform  the  penal  laws  of  the  common  wealthy*"] 
does  not  repeal  the  Uth  section  of  the  act  of  25th  March,  1824,  eniilbf ! 
**  An  act  to  recharter  certain  banks,"  which  makes  the  forgery  of  acbeck 
on  a  bank,  felony.    Drew  v.  The  Commonwealth^  1  Wh.  279. 

161.  Counterfeiting  an  endorsement  on  a  post  note  of  the  Bankofiki  , 
United  States  was  held  not  to  be  an  offence  within  the  18th  section  if 
the  act  of  1816,  to  incorporate  that  bank.     United  States  v.  Stewarlfi 
W.  C.  C.  R.  226. 

162.  Passing  a  counterfeit  note  made  in  the  name  of  a  fictitionspe^ 
son,  an  assumed  name,  or  purporting  to  be  issued  by  a  bank  which  in  hi 
never  existed,  is  within  the  law.     U.  States  v.  Mitchell^  1  Bald.  366. 

163.  An  order  or  check  drawn  by  the  president  of  a  branch  of  ih 
Bank  of  the  United  States  on  the  cashier  of  the  bank  at  Philadelphia,{r 
the  payment  of  money,  is  an  "order  or  check'*  within  the  18th sect rf 
the  act  chartering  the  bank,  and  the  indictment  may  charge  the  pasflf 
such  counterfeit  order  to  be  with  the  intent  to  defraud  the  bank  or  tb 
person  to  whom  it  is  passed.     U.  States  v.  Shellmore^  1  Bald.  371. 

164.  In  an  indictment  for  forgery  the  mere  variance  of  a  letter  in  any 
word  from  the  paper  alleged  tg  be  forged,  will  not  be  fatal,  if  the  vari- 
ance does  not  make  a  word  different  in  sense  and  grammsor,  or  a  differ- 
ent name.    U.  States  v.  Hinman,  1  Bald.  292. 

165.  Where  the  indictment  charged  the  forgery  of  an  order  on  *tbe 
cashier  of  the  corporation  of  the  president  and  directors  of  the  Bankrf 
the  United  States,"  and  the  order  was  drawn  on  "  the  cashier  of  the  Bank 
of  the  United  States,^'  it  was  held  that  this  was  not  a  fatal  variance.  K 
States  V.  Hinmany  1  Bald.  292. 

166.  In  a  prosecution  for  passing  counterfeit  money,  the  jury  sbooH 
be  satisfied  that  the  resemblance  of  the  forged  to  the  genuine  coin  ii 
sufficiently  strong  to  deceive  persons  exercising  ordinary  caution.  ^7m/rf 
States  V.  Morroio.A  VV.  C.  C.  R.  733. 

167.  In  a  prosecution  for  forgery  of  bank  notes,  the  prosecutor,  after 
laying  a  foundation  for  connecting  the  prisoner  with  other  personsinthe 
general  transactions,  may  give  evidence  that  different  parts  of  the  maj 
chine  employed  in  the  counterfeiting  were  found  in  the  possession  of 
other  persons  respectively.     United  States  v.  Craig,  4  W.  C.  C.  R.  781 


On  ao  indictment  for  iitleriiig  and  publishing  a  forged  paper  pur- 
to  be  a  bank  note  of  a  cerlain  bank,  with  intent  to  defraud  one 

is  not  necessary  to  prove  (he  existence  of  the  bank,  unless  the 
snt  states  it  to  bs  acharleredbank,  orlays  theBCtasdone  with  an 
}  defraud  such  bank.  Com.  t.  Smith,  6  S.  &  R.  568. 
To  prove  a  bank  note  to  be  couuterfeit,  it  is  not  necessary  that 
imony  of  the  president  and  cashier  whose  signatures  are  alleged 
i^pd  should  be  obtained.  A  witness  who  has  become  acquainted 
sir  handwriting  in  the  course  of  an  official  correspondence  is  suf- 

Ibid. 

On  an  indictment  for  forging  a  receipt  by  adding  a  further  sum, 
nt  was  arrested  after  conviction,  because  the  presumption  arising 
e  manner  of  stating  the  offence,  was  that  tlie  additional  sum  was 
ifter  the  name,  and  so  no  one  could  be  deceived  by  iL  Pennayl- 
'.  M'Kee,  Add.  33,  36. 

T\w  publishing  a.  counterfeit  note  of  the  Bank  of  North  America, 
n  offence  punishable  under  the  act  of  2Sd  April,  1794,  but  it  is 
ible  at  hard  labour,  under  the  acts  of  5th  April,  1790,  and  4th 
.607.    Com.  T.  Searie,  2  Binn.  339. 

It  is  a  principle  of  the  common  law  that  offences,  felling  under 
d  of  crimen  jalai,  such  as  forgery  and  cheating,  where  the  latter 
:he  public,  may  be  panished  by  the  pillory.  Lewis  v.  The  Com- 
aith,  3  S.  &  R.  552. 

The  offence  of  utlaring,  publishing,  and  passing  a  counterfeit 
»e  of  another  stale  with  intent  to  defraud,  is  punishable  by  im- 
leot  at  hard  labour,  under  sect.  4,  of  the  act  of  5lh  Apiil,  1790. 


J.  Conceding  the  death  of  a  bcutard  child. 
Under  the  act  of  1718,  concealmont  of  the  death  of  a  bastard 
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averment  of  the  death  of  the  child.    Boyles  v.  Commonwealth^  8  SI 
&  R.  50. 

180.  In  an  indictment  for  endeavouring  to  conceal  the  death  of  i 
bastard  child,  it  is  not  necessary  to  set  forth  in  what  manner  or  by  wbi 
arts  the  mother  endeavoured  to  conteal  the  death.    Und. 

181.  Upon  the  trial  of  such  indictment,  the  jury  found  the  defendul 
<<  guilty  of  the  concealment,  in  manner  and  form,  as  she  stands  indictoL" 
Held,  that  the  verdict  was  bad  in  consequence  of  the  omissioDtofid 
the  bastardy  of  the  child.     Ibid, 

182.  Where  ihe  indictment  charged  that  the  defendant  brought  iM 
a  bastard  child  which  immediately  died,  and  that  she  endeavoured  pri 
vately  to  conceal  the  death  of  the  chil.d,sothat  it  might  not  come  to  1^ 
by  throwing  the  body  of  the  child  into  a  privy;  without  averring  that! 
was  done  *'  so  tbat  it  might  not  come  to  light,  whether  it  was  bora  dei 
or  alive,  or  whether  it  were  murdered  or  not,"  the  court  arrested  th 
judgment.     Com.  v.  Clark,  2  Ash.  105. 

183.  It  is  a  fatal  objection  that  an  indictment  for  concealing  the  detf 
of  a  bastard  child  does  not  directly  aver  the  death  of  the  child.  It  ism 
sufficient  to^aver  that  the  defendant  <^did  endeavour  privately  to  coiioh 
the  death  of  the  said  female  bastard  child."  Douglas  v.  The  Com 
monioealthy  8  W.  535. 

184.  Under  our  statute,  whether  the  child  be  bom  dead  or  alive  vod 
seem  to  be  immaterial.    Jbid.    Rogers,  J. 

K.  Cf  arson. 

185.  An  indictment  for  arson,  charging  that  the  defendant  did  ^bk 
niously,  unlawfully  and  maliciously"  set  fire,  &c.,  was  held  to  be  soffi 
cient,  without  the  word  "wilfully."  Chapman  v.  Commonwealth, i 
Wh.  427. 

186.  Under  the  act  of  the  21st  of  March,  1806,  it  is  not  sufficient  il 
an  indictment  for  arson,  to  charge  the  defendant  with  having  set  fire  19 
"  a  certain  barrack."  It  is  necessary  that  it  should  appear  that  the  bu<- 
rack  contained  "hay,  grain  or  bark."     Ibid. 

187.  An  indictment  for  arson  in  burning  a  stable  must  conclude  agaiat 
the  form  of  the  statute,  &c.;  otherwise  it  will  be  bad  on  error.    IbLi. 

L.  Of  bigamy. 

188.  In  a  prosecution  for  bigamy,  the  confession  of  the  defendantii 
adequate  evidence  of  the  marriage.  Commonwealth  v.  Murtagkfl 
Ash.  272. 


M.  Of  prison-breaking. 

189.  If  one  be  imprisoned  upon  an  indictment  found,  or  upon  i 
regular  commitment  under  the  hand  and  seal  of  a  justice  of  ihepetOt 
for  a  particular  felony  or  suspicion  thereof,  plainly  set  forth  in  ihe  fi|^ 
rant,  and  he  breaks  prison  and  escapes,  he  is  guilty  of  felony,  and  tw 
without  his  being  indicted,  tried  or  convicted  of  the  principal  feloflf' 
Commonwealth  v.  Miller,  2  Ash.  61. 

190.  A  refusal  to  prosecute,  or  a  return  of  ignoramus  by  the  graw 
jury  for  the  principal  felony,  is  not  a  bar  to  an  indictment  for  pw^- 
breaking,  whatever  might  be  the  effect  of  an  acquittal  by  a  jury.  ^ 


lilt  fairly  and  conscientiously  lo  promulgate  religious  opinions 

miaal.     Ibid.         * 

'he  act  of  1700  against  blasphemy  is  neither  obsolete  nor  vir- 

Haled.    liid. 

3  an  indictment  under  that  act.  it  is  necessary  that  the  words 

i  laid  to  hare  been  spoken  prq/imefy.     Ibid. 

t  seems  also,  that  the  indtclmenl  should  slate  the  very  words 

nd  that  it  is  not  sufiScient  to  state  that  the  defendant  spoke  in 

e,  &C.    Ibid. 

O.  Perjury. 
a)  WhiU  constitutes  perjufy,  and  lohtn  it  is  punishable. 
1  order  to  constitute  perjury,  there  must  be  a  lawful  oath  ad- 
d  in  some  judicial  proceedings.    Shaffer  v.  Kintzer,  1  Binn. 

'alse  swearing  in  a  voluntary  affidavit,  made  before  a  justice  of 
I,  before  whom  no  cause  is  depending,  is  not  perjury.  Ibid.  ^ 
t  is  perjury  where  one  swears  wilfully,  absolutely,  and  falsely, 
er  which  he  believes,  if  he  has  no  probable  cause  for  believing. 
is  loilfut,  when  taken  with  deliberation,  and  not  through  snr- 
Inadvertency,  or  a  mistake  of  the  true  state  of  the  question. 
Cornish,  6  Binn.  249. 

>ne  may  be  guilty  of  perjury  at  common  law,  in  respect  to  a 
I  taken  by  him  in  his  own  cause,  in  answer  to  questions  put  to 
court  of  law,  having  power  to  purge  him  on  oath  concerning 
ledge  of  the  matters  in  dispute.     JRespublica  r.  Newell,  3  V. 

kit  under  the  stat.  S  Gliz.  c.  9,  extended  to  this  state  by  the 
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(b)  Indictment  and  evidence. 

205.  Two  defendants  cannot  be  joined  in  one  indictment  for  peijm); 
Respublica  v.  Go96  fy  aly  2  Y.  479. 

206.  An  indictment  for  perjury  at  common  law^  which  states  thattk; 
defendant  *'  did,  voluntarily,  and  of  his  own  free  will  and  accord^fg^ 
pose  to  purge  himself  upon  oath  of  the  said  contempt/'  nfegativing 
express  averments  the  truth  of  the  oath,  and  concluding,  that  the 
fendant  <*  did  knotoingly ,  falsely ,  wickedly,  maliciously^  and  corrufOfL] 
commit  wilful  and  corrupt  perjury,''  &c.  is  gpod.  Respublica  v.Nomi^ 
3  Y.  407. 

207.  In  an  indictment  for  perjury  in  answering  interrogatories, « 
rule  to  show  cause  why  an  attachment  should  not  issue  for  a  con 
in  speaking  opprobrious  words  of  the  court,  in  a  civil  suit,  the  int 
gatories  may  be  entitled  as  between  the  state  and  the '  party,  and 
perjury  be  assigned  in  the  answers  thereto,  before  the  attachuient 
ally  issued.     Ibid. 

2P8.  An  indictment  for  perjury,  which  avers,  that  the  defendant dil 
"  then  and  there,  in  due  form  of  law,  take  his  corporal  oath^^  wilbort 
stating  that  he  was  sworn  on  the  gospels,  or  by  uplifted  hand,  issofr 
ciently  certain.     Ibid. 

209.  In  an  indictmeat  for  perjury,  the  day  on  which  the  offence 
committed,  must  be  precisely  stated.     United  States  v.  JSot^nion,  2  W* 
C.  C.  R.  382. 

210.  On  an  indictment  for  perjury,  on  a  trial  at  Nisi  Prius,the/N»ftl 
must  be  produced  in  evidence.     Respublica  v.  Goss  4*  aL^  2  Y.  47S. 

(c)  Punishment. 

211.  The  act  of  3d  April,  1804,  prescribes  no  particular  manner  of 
treatment  of  persons  convicted  of  perjury,  other  than  imprisonment  it 
hard  labour.  A  judgment,  therefore,  that  the  convict  shall  be  conSno^ 
fedy  clothed  and  treated,  as  the  law  directs,  is  erroneous,  and  will  bel^ 
versed.     Krcemer  v.  The  Commonwealth^  3  Binn.  577. 

P.  Adultery. 

212.  Under  the  act  of  1705,  it  has  been  the  constant  practice  to  p»- 
ceed  against  married  persons  only  for  adultery.  An  indictment  fa 
adultery  cannot  be  supi/6rted  against  an  unmarried  man.  Respuhbs 
v.  Roberts,  2  D.  124;  S.  C.  1  Y.  6. 

213.  Under  an  indictment  for  adultery,  the  defendant  maybeO0fr 
victed  of  fornication.     Ibid. 

214.  In  an  indictment  for  adultery,  it  is  not  necessary  to  mention  tb 
township  in  which  the  defendant  resided,  when  the  offence  was  cofr 
mitted,  because  the  court  may  ascertain  the  place  of  the  defendini^ 
residence  otherwise  than  by  the  verdict  of  the  jury.  Duncan  f.  ft 
Commonwealth,  4  S.  &  R.  449. 

215.  Where,  after  pardon  of  adultery  pleaded,  the  court  below  pw 
judgment  for  costs,  and  made  an  order  for  the  maintenance  of  the  baiarf 
children,  the  Supreme  Court  reversed  the  judgment,  as  to  thecosls^W 
affirmed  it  as  to  the  maintenance.     Ibid. 


lawful  set,  it  is  a  riot.     Ibid. 

X  is  the  dnty  of  every  citizen  to  endeavotir  to  Buppresa  a  riot; 
n  tlie  rioters  are  engaged  in  treasonable  practices,  the  lav  pro- 
ler  persons  in  repelling  them  by  force.  Respublica  v.  Afont- 
.  1  Y.  419. 

To  malie  a  man  a  party  to  a  riot,  he  must  be  active  either  in 
r  countenancing,  or  supporting;  or  ready,  if  necessary,  to  siip- 
uniawful  act.  Pennayivania  v.  Craig  Sr  al.,  Add.  191. 
Collecting  a  party  for  any  purpose  of  a  violent  tendency,  renders 
OTS  guilty  of  all  consequences  plainly  to  be  foreseen,  t'i'ennjy/- 
.  Cribs  4-  al..  Add.  877. 

[f  several  be  indicted  for  a  riot,  and  there  is  proof  against  only 
must  be  acquitted.     Pennsylvania  v.  Hurton  Sf  al.,  Add. 

(n  an  indictment  for  a  riot  against  one  settler,  for  burning  the 
another  on  land  claimed  by  both,  the  defendant  was  permitted 
that  he  had  made  lines  round  the  land,  as  evidence  of  a  posses- 
nimscribed  by  reasonable  limits.  Pennsylvania  v.  Bugher  $■ 
.  333. 

R.  fbmication  and  battardy. 
[n  an  indictment  for  fornication  and  bastardy,  the  sex  of  the 
ist  be  stated.     Com.  v.  Pintard,  l  Br.  59. 
On  an  indictment  for  fornication  and  bastardy,  a  married  woman 
ipetent  witness  lo  prove  the  criminal  connection  with  her.but 
-ove  the  non  access  of  her  husband.     Com.  v.  Shepherd,  6  Binn. 

But,  if  the  court  permit  her  to  be  asked  a  question,  from  which 
ess  may  be  inferred,  as  **  how  long  it  was  since  she  had  seen  her 
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with  another  man^  and  was  considered  illegitimate  by  the  famil 
V.  Strieker^  1  Br.  Appx.  xlvii. 

229.  Where  a  man  and  his  wife  live  together  as  married 
usually  do,  a  third'person  may  be  convicted  of  fornication  wiih 
but  not  of  bastardy,  unless  the  bodily  impotence  of  the  hasband 
ly  and  fully  established.  Com.  v.  Wientz,  1  Ash.  269. 

230.  Where  the  husband  and  wife  live  separate  and  apart,  i 
shown  either  from  facts  or  circumstances^  that  the  hasband  ha 
cess  to  the  wife.     Ibid, 

231.  In  an  indictment  for  fornication  and  bastardy,  it  is  not  r 
to  aver  expressly  the  birth  of  the  child.     Ibid, 

232.'  In  an  indictment  for  fornication  and  bastardy,  an  on 
state  the  sex  of  the  child,  is  fatal.  Simmons  v.  The  Commont 
R.  142. 

233.  On  an  indictment  for  fornication  and  bastardy,  the  prose 
married  woman,  is  a  competent  witness  to  prove  the  criminal  co 
Com.  V.  WeniZy  1  Ash.  269. 

234.  Oi^ja  conviction  of  fornication  and  bastardy,  the  prac 
require  the  defendant  to  give  security  for  the  performance  of  all 
tence,  except  the  fine  and  costs,  as  to  which  the  defendant  is  a 
until  they  are  paid.     Goddard  v.  CommonwealiAf  6  S.  &  R.  2 

235.  The  poor  of  the  county  of  Dauphin  being  supported  \ 
raised  by  a  tax  on  the  whole  county,  it  was  held  that  a  sente 
one  convicted  of  fornication  and  bastardy,  should  give  security  l 
nify  the  borough  of  Ilarrisburg  in  that  county,  was  erroneous. 
V.  Commonwealth f  8  S.  &  R.  261. 

236.  The  period  and  quantum  of  maintenance  of  a  bastard 
left,  by  the  act  of  assembly,  to  the  judgment  of  the  Quarter  1 
who  have  power  to  alter  their  practice  upon  the  subject  as  th 
proper.     Jiddis  v.  Commonwealth^  4  Binn.  541. 

237.  On  conviction  of  bastardy,  the  uniform  practice  has  been 
an  allowance  for  lying-in  expenses,  and  to  direct  the  payment  o 
sum,  for  the  support  of  the  child,  from  its  birth  to  the  time  of  n 
judgment.  And  where  the  person,  who  has  borne  these  exp 
dead,  the  money  may  be  awarded  to  his  representatives.  SI 
Rempublicamy  3  Y.  39. 

23S.  Notwithstanding  a  pardon  of  the  crime  of  adultery,  oi 
viction  of  adultery  and  bastardy,  the  court  may  proceed  to  make 
for  the  maintenance  of  the  bastard  child.     Duncan  v.    The  C 
wealth,  4  S.  &  R.  449. 

239.  Under  the  pleas  of  payment,  with  leave  to  give  the  spec 
ter  in  evidence,  and  nil  debet,  in  an  action  of  debt  on  a  recog 
to  answer  a  charge  of  fornication  and  bastardy,  no  evidence  is  ad 
but  what  tends  to  show  either  that  the  recognisance  was  not  forfi 
that  it  had  been  remitted  by  lawful  authority.  Com.  v.  Nowh 
S.  &  R.  355. 

240.  Therefore,  evidence  is  not  admissible  that  the  party  hadi 
the  mother  after  the  date  of  the  recognisance.     Ibid. 

241.  And,  it  is  error  for  the  court  to  charge  the  jury  on  such 
that  although  the  party  did  not  appear  at  the  session,  yet,  if  be  n 
the  mother^  even  with  the  fraudulent  intention  of  deserting  her 


e  ingradieni  in  ihe  offence,  "  force  of  arms  and  a  sirong  hand;" 
cedinga  nnder  iheae  acts  should  be  disconraged,  unless  the  party 
has  been  guilty  of  an  evident  force.    Respubtica  v.  Devore,  1 

Where  no  other  force  is  used  than  is  implied  in  every  trespass, 

'.  is  not  within  the  statutes.    Pennsylvania  v.  Dixon,  1  Smith's 

). 

To  make  an  entry  forcible,  there  must  be  such  acts  of  violence, 
threats,  menaces,  signs  or  gestures,  as  may  give  reason  to  ap- 

I  personal  injury  or  danger,  in  standing  in  defence  of  the  posses- 

Pennsylvania  v.  Robisons,  Add.  14, 17. 

Three  years  peaceable  possession  bars  restitution,  but  does  not 

he  offence  of  forcible  entry.    Jbid. 

A  forcible  entry  may  be  made  on  land,  whether  woodland  or 

se,  within  the  bounds  of  a  tract  possessed  by  another,  although 

lie  tract  be  not  enclosed  by  a  fence  or  cultivated.     Ibid. 

In  order  to  constitute  a  forcible  entry,  the  possession  of  the  pro- 
must  be  quiet,  peaceable  and  actati];nota  mere  scrambling 

ion;  and  the  entry  must  be  accompanied  by  actual  force  or  in- 

on.     Ezparte  Shotwtllet  al.,  1  Ash.  140. 

A  man  who  breaks  open  the  door  of  his  own  dwelling-house, 

s  forcibly  detained  from  him  by  one  who  claims  the  bare  custody 

innot  be  guilty  of  forcible  entry.     Ibid. 

Unless  there  be  possession  in  another  at  the  time  of  entry,  what- 
the  degree  of  force,  the  entry  is  not  an  offence  at  law.     Penn- 

'^  V.  H^addk,  Add.  43.     Same  T.  Lemon,  Id.  315.     -SVime  v. 

Id.  355. 
Surveying  land,  building  cabins,  and  leaving  them  unoccupied, 

!nch  possession  as  is  necessary  to  prove  a  forcible  entry.     Penn- 

.-»  n      VPn^AU    lit    ei.»>. 
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able.  And  it  is  sufficient  if  it  appear  fr«m  the  indictmeiit,  that  the 
aggrieved  was  forcibly  kept  out  of  possession.     Ibid. 

(b)  Of  the  indictment^  and  proceedings  on  it. 

255.  In  an  indictment  for  forcible  entry,  it  is  sufficient  to  descril 
premises,  as  <^  a  certain  close  of  two  acres  of  arable  land,  situate 
township,  in  the  county  of  H.,  being  a  part  of  a  lai^er  tract  of 
adjoining  lands  ofJl  fy  jS."  Dean  |*  al.  v.  Commonwealth^  3  S. 
418. 

256.  An  indictment  in  forcible  entry  and  detainer,  that  A 
^  peaceably  possessed^  in  his  demesne,  as  of  fee,''  of  certain  lands 
continued  so  seised  and  possessed,^^  until  B  ^Mhereof  disseised*^ 
and  ^<  him  so  disseised  and  expelled,"  did  keep  out,  &c.  was  held 
on  error.     Fitch  fy  al.  v.  Rempublicamj  3  Y.  49;  S.  C.  4  D.  212. 

257.  An  indictment  of  forcible  entry,  stating  that  the  prosecutor 
seised,"  without  saying  when  he  was  seised,  was  held  to  be  good. 
publico  V.  Shryber  fy  al.^  I  D.  68. 

258.  So  where  the  indictment  stated,  that  the  prosecutor  was 
in  his  demesne  as  of  fee,  and  that  '^  his  peaceable  possession  then 
aforesaid,  continued  until/'  &c,  the  latter  words  being  rejected  a 
pi  usage.   Ibid, 

259.  An  indictment  stating  a  naked  possession  merely  in  the  { 
cutor,  without  laying  any  estate  or  interest  in  him,  is  not  suffici 
authorise  an  award  of  restitution.  Burd  v.  The  Commonwealth^ 
R.  252. 

260.  When  an  indictment  stated  that  ^^  <<  was  lawfully  and  | 
ably  seised"  of  the  premises,  and  that  -S,  son  of  wf ,  "  was  lawfu 
possession  of  the  same,"  and  that  ''the  defendant  entered  an 
pelled  the  said  B  from  possession  of  the  premises,  and  forcibi] 
seised  the  said  «>^  of  the  same,  and  the  said  B  so  expelled  and 
out,"  &c.,  it  was  held,  that  it  was  error  to  award  restitution  to.^. 

261.  Where  an  indictfnent  of  forcible  entry,  laid  the  force  a| 
the  seisin  of  j9,  it  was  ruled,  that  evidence  was  not  admissible 
entry  on  land,  leased  by  •^  and  B  to  C,  and  of  force  against  C. 
publica  V.  Sloane,  2  Y.   229.      Pennsylvania  v.   Grier^  1  Sr 
Laws,  3. 

262.  So  where  the  indictment,  was  for  forcible  entry  and  detaine 
messuage  in  possession  of  •/?,  for  a  terrn  oft/ears,  and  the  evidenct 
of  forcible  entry  into  a  Jield,  and  no  lease  was  produced,  it  was 
that  the  indictment  could  not  be  supported.  Pennsylvania  v.  EU 
Smith's  Laws,  3. 

263.  An  indictment  of  forcible  entry  into  a  messuage,  tenement 
tract  of  land,  without  mentioning  the  number  of  acres,  was  held 
after  conviction.     M^Nair  fy  al,  v.  Rempublicam,  4  Y.  326. 

264.  A  warrant  and  survey  may  be  shown  on  the  trial  of  an  it 
ment  for  forcible  entry,  as  evidence  of  the  boundary  of  the  poshes 
Pennsylvania  v.  Leach  Sf  aL,  Add.  355. 

265.  In  an  indictment  for  forcible  entry,  it  was  resolved  on  so 
argument,  that  title  could  not  be  given  in  evidence,  by  the  defends 
prevent  restitution.     Respublica  v.  Shryber  S^  al.,  1  D.  68. 

266.  The  proceedings  on  an  inquisition  of  ybrct^/e  en/i^^i  Ac,  ^ 
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9  because  the  defendant  was  stated  in  the  inquest  to  have  been 
dy  but  DO  estate  or  term  was  laid.    Respublica  v.  Campbell^  1 

Under  the  statutes  relating  to  forcible  entry j  the  justices  may 
record  of  the  forcible  holding,  and  fine  and  commit  the  offender; 
Y  cannot  proceed  to  remove  the  defendant  without  having  first 
ned.the  facts  by  a  jury.    Blythe  v.  Wright^  2  Ash.  428. 
Where  two  justices  had,  without  the  intervention  of  a  jury, 
(heir  warrant  to  the  sheriff,  under  which  the  defendant  was* 
d,    the  court  quashed  the  proceedings;   but  refused*  to  order 
on,  until  after  having  ascertained,  upon  a  rule  to  show  cause, 
r  the  defendant  had  any  right  at  all  to  the  premises.    Ibid. 
On  a  conviction  of  the  defendant,  in  an  inquisition  for  a  forcible 
leld  before  two  justices,  the  justices  have  no  power  to  assess 
$s,  except  in  the  case  of  a  plea  of  three  years'  possession,  under 
.  31  Eliz.  all.     Com.  v.  Stcever,  1  S.  &  R.  480. 
A  certiorari  operates  as  a  supersedeas  in  the  case  of  a  forcible 
nd  detainer,    •dnon.^  4  D.  214. 

T.  Preach  of  the  Sabbath. 

The  proper  mode  of  procedure,  under  the  act  of  22d  April,  1794, 

persons  who  perform  worldly  employment  on  Sunday^  is  by 
'ion,  and  not  by  a  qui  tarn.     Com.  v.  Wolf  3  S.  &  R.  43. 

A  conviction  for  doing  worldly  employment  on  Sunday  is  good 
the  act,  if  it  follow  the  form  of  conviction  prescribed  by  theact^ 
i  it  do  not  state  the  time  or  place  when  the  ofience  was  committed, 
particular  kind  of  work  that  was  done.    Ibid. 

The  ofience  of  working  on  Sunday  does  not  amount  to  a  breach 
peace.    Com.  v.  Eyre^  1  S.  &  R.  350. 

A  justice  of  the  peace,  who  is  authorised  by  the  act  of  1794,  to 
t  on  view  of  a  breach  of  the  Sabbath^  cannot  enter  forcibly  into 
smises  of  another  where  the  breach  is  committed  to  obtain  a  view. 
V.  Eyrcj  1  S.  &  R.  347. 

.  Persons  who  profess  the  Jewish  religion,  and  others  who  keep 
venth  day  as  their  Sabbath,  are  not  exempted  from  the  penalties 
^d  bv  the  act  upon  those  who  do  worldly  employment  on  Sunday , 
V.  Wolf,  3  S.  &  R.  48. 

IT.  Keeping  a  disorderly  house. 

i.  The  keeping  of  a  disorderly  house  is  not  an  indictable  oflTence 

\  it  is  laid  as  a  common  nuisance.    Hunter  v.  Commonwealth^  2 

[L  298. 

J.  Therefore  a  verdict  finding  a  defendant  '^Ruilty  of  keeping  a  dis- 

ly  house  and  disturbing  his  neighbours,"  is  bad.    3id. 

I  An  indictment  charging  the  defendants  with  << keeping  a  disor- 

bouse,  and  unlawfully  procuring,  for  his  lucre  and  gnin,  men  and 

en  of  evil  name  and  fame,  and  to  frequent  it  at  unlawful  times, 

itting  them  there  to  be  and  remain,  drinking,  tippling,  and  misbe* 

ig  themselves,  to  the  great  damage  and  common  nuisance  of  all  the 

diizens,''  &c.  is  sufficient.     Com.  v.  Stewart^  1  S.  &  K.  342. 

9.  On  an  indictment  for  keeping  a  disorderly  house,  a  witness. 
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although  he  has  stated  facts  tending  to  prove  the  offence  charged, cuhmK 
be  asked  <<  whether  the  house  was  not  a  matter  of  general  complaintlf] 
the  neighbours  as  disturbing  them."    Ibid. 

V.  Assault. 

280.  If  a  man  raise  his  arm  against  another,  but  accompany  the  wcsm 
with  words  showing  a  determination  not  to  strike,  it  is  no  assault  CmIi^ 
V.  Eyre,  1  S.  &  R.  347. 

281.  Where  an  indictment,  for  an  assault  and  battery  with  an  intent  b 
kill,  stated  that  the  defendant  did  bite  or  cut  off  the  ear  of  the  promt 
tory&c.,it  was  held  that  this  being  merely  a  circumstance  of  aggrantjapij 
the  stating  it  disjunctively  did  not  vitiate  the  indictment.  Siott  ?. 
Commontoealthy  6  S.  &  R.  224. 

282.  An  assault  and  battery,  with  intent  to  kill  merely,  does  not 
within  the  class  of  offences,  the  punishment  of  which  is  provided  Ibr  i] 
the  4th  sect,  of  the  act  of  5lh  April,  1790;  and  therefore  this  offeooi] 
cannot  legally  be  punished  by  imprisonment  at  hard  labour  <<to  be   ~ 
clothed  and  treated  as  the  law  directs."     Jbid. 


V 


W.  Common  scold. 

283.  The  offence  of  being  a  common  scold  is  indictable,  and  nay  ll 
punished  by  fine,  or  fine  and  imprisonment,  at  the  discretion  of  the  oooi 
James  v.  Commonwealthy  12  S.  &  R.  220. 

284.  The  punishment  by  the  ducking  stool  cannot  be  inflicted  il 
Pennsylvania.    Rid. 

X.  Conspiracy. 

285.  A  combination  is  a  conspiracy  \n  law,  whenever  the  act  to  In 
done  has  a  necessary  tendency  to  prejudice  the  public,  or  oppress  infr 
vidnals,  by  unjustly  subjecting  them  to  the  power  of  the  confederate^ 
and  giving  effect  to  the  purpovses  of  the  latter,  whether  of  extortion  of 
mischief.  Com.  y.  Ccrr/eWe,  Habeas  Corpus  before  Gibson,  J.Feb.  182l| 
1  Journal  of  Jurisprudence,  225. 

286.  Every  association  therefore  is  criminal,  whose  object  it  is  to  rata 
or  depress  the  price  of  labour  beyond  what  it  would  bring  if  it  were  lei 
without  artificial  excitement.    Ibid, 

287.  Proof  of  an  overt  act  by  one,  in  pursuance  of  a  conspiracy  If 
several,  is  sufficient  to  convict  all.  Collins  v.  Commonwealth^  %^^ 
R.  220. 

288.  It  is  not  necessary  in  an  indictment  for  a  conspiracy  to  defraud 
by  means  of  false  pretences,  &c.  to  charge  the  actual  defrauding  of  anf 
one,  if  the  act  is  laid  to  be  done  for  the  purpose  of  defrauding.    Ibid, 

289.  A  conspiracy  to  defraud  by  means  of  false  pretences,  &c  is  poo- 
ishable  with  hard  labour,  under  the  acts  of  5lh  April,  1790,  and  4tii 
April,  ISO 7.    Ibid, 

290.  An  indictment  charging  a  conspiracy  to  defraud  by  means  of 
false  pretences,  and  false,  illegal,  and  unauthorised  writing,  in  the  fofo 
and  similitude  of  bank  notes,  which  were  of  no  value,  and  purported » 
have  been  promissory  notes,  and  io  have  been  signed,  &c.  and  stalinglbj 
overt  act  to  consist  in  passing  a  note  purporting  to  be  a  bank  DOte,afld 
to  have  been  signed,  &c  is  good.     Ibid. 


\ 
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91.  On  an  Indictment  for  a  conspiracy  in  inveigling  a  young  girl  from 
mother's  house,  and  reciting  the'  marriage  ceremony  between  her 
one  of  the  defendants,  a  subsequent  carrying  her  off,  with  force  and 

»ts,  after  she  had  been  relieved  on  a  habeas  corpus^  was  allowed  to 
pven  in  evidence.    Respublica  v.  Hevice  4*  aLy  2  Y.  114. 

92.  In  an  indictment  for  a  conspiracy  to  cheat,  no  overt  act  need  be 
forth.     Com.  v.  APKis8on,  8  S.  &  R.  420. 


Cffihe  offence  of  making  a  revolt  and  confining  the  master  of  a  vesseL 

93.  American  seamen  put  on  board  a  vessel  of  the  United  States,  at 
»reign  port  by  an  American  consul,  are  within  the  meaning  of  the  act 
ipril  30th,  1790,  which  declares  it  to  be  piracy  to  make  a  revolt,  and 
lisdemeanour  to  confine  the  master,  &c.  and  they  are  bound  to  all  the 
igations  and  duties  which  exist  in  the  case  of  articled  seamen.  U. 
4t8  V.  Sharp  ^  al,  1  P.  C.  C.  118, 121. 

94.  To  convict  of  this  offence  it  is  not  necessary  that  the  defendants 
uld  be  proved  individually  to  have  used  any  force  or  threats  to  compel 
master  to  confine  himself  to  his  cabin,  or  to  resign  his  command.  It 
ufficient  if  they  joined  in  the  general  confederacy,  and  by  their  pre- 
ire  countenanced  the  act.    Ibid, 

95.  //  seems  that  to  make  a  revolt  under  the  act  is  to  throw  off  all 
dience  to  the  master,  to  take  possession  of  the  vessel  by  the  crew,  to 
igate  her  themselves,  or  transfer  the  command  to  some  other  per- 
on  board;  and  such  offence  may  be  committed  on  board  of  merchant 
sels  as  well  in  time  of  peace  as  in  time  of  war.    Ibid. 

96.  The  making  a  revolt  under  the  act,  is  where  the  crew  throw  off 
obedience  to  the  commander  and  forcibly  take  possession  of  the  vessel 
assuming  and  exercising  the  command  and  navigation  of  her,  or  by 
Mferring  their  obedience  from  the  lawful  commander  to  one  who  has 
irped  the  command.  United  States  v.  Haskell^  4  W.  C.  C.  R.  402. 
S97.  No  previous  confederacy  is  necessary  to  constitute  the  crime  of 
t>U.     Ibid. 

S9S.  No  fear  but  that  of  death,  and  that  a  well  foimded  apprehension, 

II  justify  submission  to  usurped  authority.     Ibid, 

899.  Usurping  the  command  of  a  vessel,  for  however  short  a  time,  and 

rigating  her,  is  a  rimning  away  with  such  vessel;  but  the  jury  must  be 

iified  that  it  wasdone  feloniously,  and  with  intent  to  convert  the  vessel 

cargo  to  the  use  of  the  offender.     Ibid. 

800.  //  seems  that  to  bring  a  case  of  revolt  within  the  act  of  Congress, 

attack  upon  the  master  should  be  accompanied  by  some  evidence 
iieating  on  the  part  of  the  assailants  an  intention  to  take  possession  of 
B  vessel.  United  States  v.  Smith  fy  al,y  3  W.  C.  C.  R.  78. 
301.  Confining  the  captain  while  the  vessel  is  in  a  bay  or  river  of  a 
teign  country,  is  an  offence  within  the  12th  section  of  this  act;  and  an 
dictment  charging  the  offence  to  have  been  committed  on  the  high  seas, 

good.    Ibid. 

308.  Any  confinement  of  the  master  of  a  vessel,  whether  by  depriving 
intf  the  use  of  his  limbs,  or  by  shutting  him  up  in  the  cabin,  or  bv 
lAudation,  preventing  him  from  the  free  use  of  every  part  of  the  vessel, 
BMmts  to  a  confinement^  within  sect.  12,  of  this  act.     United  States 

Sharp  ^  aLj  1  P.  C.  C:  121. 
Vol,  X. — 35 


305.  I'hese  acts  must  be  cou]iled  with  an  iiilent  to  subvert 
of  the  master,  and  to  displace  him  from  his  cnmmand:  a  me 
of  the  crew  to  make  a  revolt  will  not  amonnt  lo  an  endea 
it,  unless  followed  up  by  some  overt  acts  tending  lothat  en 
cert  among  the  crew  to  make  a  revolt  an  essetitiat  ingredi 
tilting  the  offence.     Jbtd. 

306.  The  word  ship  is  general,  and  tncUides  all  vesse 
one,  two  or  three  masts.     Jbid. 

307.  To  constitute  the  oflence  of  confining  the  captaii 
feloniously  done;  and  whether  felonioiis  or  not,  is  lo  be  juc 
jtirf  from  all  the  circumstances  of  the  case,  &c.  Unit 
Henry,  4  W.  C.  C.  R.  428. 

303.  An  itidictment  for  confining  the  captain,  and  for  an 
a  dangerous  weapon,  committed  on  the  high  seas  in  the  c 
St.  Domingo,  in  a  vessel  belonging  to  citizens  of  the  Un 
supported  bjr  proving  the  offences  to  have  been  committed 
road  and  in  port.     United  States  v.  Stevens,  4  W.  G.  C.  I 

309.  Seizing  the  person  of  the  maater,  although  the  resti 
only  a  minute  or  two,  amounts  to  an  actual  con&DeineDl  w 
United  States  v.  Smith,  3  W.  C.  C.  R.  585. 

310.  A  master  of  a  vessel  may  so  conduct  himself,  as 
officers  and  men  placing  restraint  upon  him,  to  prevent  hi 
acts  which  might  endanger  their  lives:  but  so  excuse  of  th 
be  listened  to  with  great  caution,  and  such  messures  ahoul 
tinned  beyond  the  existence  of  the  danger  which  occauoiu 
States  V.  Sharp  ^  al.,  I  P.  C.  C.  127. 

311.  A  battery  by  the  master,  in  pushing  the  defendant  fi 
B  chair,  did  not  justify  a  confinement.  United  Statea  v. . 
C.  C.SI3.  214. 
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recoTerable  by  ordinary  means.  United  States  v.  Johnsy  I  W.  C. 
.  363;  S.  C.  4  D.  416,  417. 

:4.  The  act  of  Congress  against  wilfully  destroying  a  vessel  at  sea, 
not  make  it  an  offence,  if  donato  the  prejudice  of  underwriters  on 
atrgo;  but  on  an  indictment  foAestroying  a  vessel,  to  the  prejudice 
nderwriters  on  the  vessel,  evidence  may  be  given  that  the  cargo  was 
red,  of  the  amount  insured,  and  the  real  value,  in  order  to  prove  a 
ve  for  committing  the  offence,  or  for  not  doing  it.  United  States 
^ns.     Ibid. 

15.  In  an  indictment  against  a  mate,  for  casting  away  a  vessel  on  the 
seas,  being  the  property  of  a  citizen  of  the  United  States,  the  pri- 

r  not  being  such  owner,  it  appeared  in  evidence,  that  it  was  done  by ' 
r  of  the  owner,  that  the  vessel  was  insured,  and  that  part  of  the 

0  belonged  to  third  persons.  Hetd,  that  this  was  an  offence  under 
Brst  section  of  the  act  of  26th  March,  1804,  and  that  it  was  suffi- 
r,  if  the  interest  of  third  persons  appeared  in  evidence.  United 
fes  V.  Vanranstj  3  W.  C.  C.  R.  146. 

16.  But  where  the  owner  has  committed  the  offence,  it  comes  with- 
9Ct.  1,  of  the  act  of  1804,  and  then  the  interest  of  other  persons  must 
harged  in  the  indictment.    Ibid. 

17.  The  owner  of  the  vessel  and  cargo  may  destroy  his  own  pro- 
y  himself,  or  cause  it  to  be  done  by  others,  without  committing  any 
ice  against  the  laws  of  the  United  States.     Ibid. 

18.  On  an  indictment  for  casting  away  a  vessel,  to  the  prejudice  of 
insurers,  a  corporate  body,  the  charter  of  incorporation  must  be  pro- 
sd  to  prove  the  policy  valid.     United  States  v.  Johns^  ut  supra. 

AA.  Of  certain  other  offtnca  prohibited  by  acts  of  Congress. 

19.  It  is  an  offence  against  the  act  of  1794,  to  concert  an  expedition 
d  the  United  States,  to  commit  hostilities  against  a  power  at  peace 

1  the  United  States;  and  it  is  unimportant  whether  the  association 
;inated  in  the  United  States  or  beyond  seas,  if  the  expedition  was 
ied  on  from  the  United  States.    Exparte  Needham  fy  al.j  1  P.  C.  C. 

• 

ISO.  It  is  unimportant,  whether  the  persons  engaged  in  such  enter- 

le  take  a  whole  vessel  to  themselves  for  this  purpose,  or  merely  de- 

t  hence  as  passengers.   Ibid, 

121.  Under  the  third  section  of  the  act  of  1794,  converting  a  merchant 

p  into  a  vessel  of  war,  must  be  deemed  an  original  outfit.     United 

tttes  V.  Ghiinet  fy  al.^  2  D.  321. 

322.  The  raising  of  gun  carriages,  or  substituting  new  for  old  wood, 

as  to  make  them  fit  for  us^^isan  augmentation  of  the  force  of  a  bel- 

fwent  vessel,  within  sect.  4,  of  the  act  of  1794.      United  States  v. 

rassin,  3  W.  C.  C.  R.  65. 

323.  It  is  not  a  justification  of  the  offence  of  obstructing  the  execution 
1^  process  issued  out  of  a  federal  court,  that  the  defendants  were  subor- 
>We  officers  of  the  militia  of  a  state,  and  acted  under  the  sanction  of  a 
^vtf  the  state,  and  under  orders  from  the  governor  and  commander  in 
*f  of  the  militia  of  the  state.  United  States  v.  Bright  ^  at.,  C.  C. 
*"*  1809,  pamphlet,  p."  1 90,  &c. 

^H  A  defendant  in  ejectment,  who  refuses  to  deliver  possession  to 
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the  officer  going  to'serve  the  writ  of  possession,  and  by  threats  of 
lence,  made  when  the  officer  comes  to  serve  the  process,  prevents 
from  taking  possession,  is  guilty  of  obstructing  process,  under  the  a 
Congress.    United  States  v.  LowrVf  2  W.  C.  C.  R.  169. 

325.  The  act  of  1799,  applies  tcr^rocess  issued  by  any  judge  or 
gistrate,  as  well  as  to  that  issued  by  a  court  in  session.  United  Stat 
Lvkitis,  3  W.  C.  C.  R.  335. 

326.  On  an  indictment  for  robbing  the  mail,  and  putting  the  life  o 
mail  carrier  in  jeopardy;  a  sword  or  pistol  in  the  hands  of  the  robb 
a  dangerous  weapon  within  the  meaning  of  the  act,  although  not  di 
nor  pointed  at  the  breast  of  the  driver;  and  it  is  not  necessary  to  p 
that  the  pistol  was  charged.    United  States  v.  Wbod^  3  W.  C.  C.R^ 

327.  1  he  act  of  Congress  of  the  10th  of  May,  1800,  declaring  thi 
shall  be  unlawful  for  any  citizen  of  the  United  States  to  serve  on  t 
any  vessel  of  the  United  States,  employed  or  made  use  of  in  the  t 
portation  or  carrying  of  slaves  from  one  foreign  country  or  place  to 
ther,"  is  confined  to  the  transportation  of  slaves  for  the  purpose  of /r 
United  States  v.  Kennedy^  4  W.  C.  C.  R.  91. 

328.  The  master  of  a  vessel  serves  on  board  within  the  meanii 
the  act.    Ibid, 

329.  An  indictment  <<  for  maliciously  forcing  the  mate  on  shore 
foreign  port,  and  leaving  him  there,"  may  be  supported,  althoug 
actual  physical  force  was  used;  as  if  the  mate  left  the  ship  under  a 
grounded  fear  of  danger  to  his  life  from  the  defendant,  if  he  conti 
on  board.     United  States  v.  Riddle^  4  W.  C.  C.  R.  644. 

330.  The  word  "  rob"  in  the  act  of  Congress  of  1825,  relating  to 
bery  of  the  mail,  is  to  be  understood  in  the  common  law  sense.  IJ\ 
States  V.  Wilson^  1  Bald.  78. 

331.  By  "  putting''  the  life  of  the  driver  "  in  jeopardy,*'  the  legisli 
did  not  mean  that  there  must  have  been  an  extreme  or  imminent  dai 
it  is  sufficient  if  there  was  a  well  grounded  apprehension  of  dangi 
life  in  case  of  refusal  or  resistance.    Ibid. 

332.  A  pistol  is  a  <<  dangerous  weapon"  within  this  act,  and  iti 
necessary  to  prove  that  it  was  loaded.    Ibid. 

333.  It  is  not  necessary  to  a  conviction  that  the  driver  should  1 
taken  the  oath  required  by  law.   Ibid, 

334.  In  an  indictment  under  ihe  act  of  1825,  for  robbing  the  mail, 
it  is  not  necessary  to  state  in  the  indictment  in  what  county  the  c 
was  committed.    Ibid, 


< 


BB.  Of  certain  other  offences  prohibited  by  acts  of  assembly, 

335.  The  act  of  1700,  makes  it  criminaHo  forge,  deface,  or  falsify 
registry  or  enrolment,  directed  by  law,  and  preserved  for  the  use  of 
public;  and  its  provisions  are  not  confined  to  records  of  courtsofjus 
Ream  v.  Commonwealth^  3  S.  &  R.  206. 

336.  An  indictment  charging  the  defendant  with  altering  and  defac 
'^a  certain  register  and  record,  being  and  remaining  as  a  public  rec 
in  the  office  of  the  surveyor  general  of  the  commonwealth,  to  ^ 
book  F,"  &c.  "containing  the  list  of  returns  made  by  the  defend 
while  acting  as  deputy  surveyor,"  &c.  is  a  good  indictment,  under  the 
of  1700.   Ibid. 


CRIMINAL  LAW.  349 

kn  indictmeDt,  charging  the  defendant  with  keeping  <<  a  tippling 
rithout  liceDse,  is  good.   Com.  v.  Bairdj  4  S.  &  R.  141. 
t  is  not  a  valid  objection  to  an  indictment^  under  the  act  of 
rch,  1817,  for  selling  spirituous  liquors  without  a  license,  that  it 
state  that  the  liquor  was  d^vered  at  one  time  and  to  one  person. 

)n  an  indictment  for  cutting  timber  trees,  it  was  held  sufficient, 
that  the  prosecutor  was  in  possession  under  a  claim  of  title  to 
on  which  the  timber  was  cut;  and  that  it  was  not  necessary  to 
3  title.  Com,  ▼.  Hoover  ^«  a/.,  1  Br.  Appx.  xxv. 
Musket  and  cannon  cartridges  are  within  the  act  of  March, 
lich  provides,  that  no  gunpowder  shall  be  conveyed  through 
of  Philadelphia,  without  securing  the  same  in  good  bags,  or 
I  sheet  or  canvass  under  and  around  it,  sufficient  to  prevent  the 
from  scattering.  Shewellv.  Gunpowdevy  1  Br.  116. 
Gunpowder,  not  secured  according  to  this  act,  cannot  be  seized 
as  been  received  into  the  powder  magazine.  Ibid. 
rVhere  the  act  of  23d  March,  1803,  provided,  that  the  owners 
adjoining  any  navigable  stream,  **  declared  by  law  a  public 
f,"  (with  certain  exceptions,)  might  erect  dams,  and  prescribed 
try  remedy  for  injury  to  the  navigaticui*  which  remedy  was  exr 
)  cases  of  streams  thereafter  made  highways,  it  was  held^  that 
,  declared  a  public  highway  after  the  passing  of  the  act,  was 
s  provisions.  Brown  v.  Commonwealth^  3  S.  &  R.  273. 
\.  count  in  an  indictment  charging  that  the  defendant  sold  a 
cket  and  tickets,  in  a  lottery  not  authorised  by  the  laws  of  the 
wealth,  is  bad,  not  being  sufficiently  certain.  Com.  v.  Gillespie^ 
[.  469. 

n  such  indictment  it  is  not  necessary  to  set  out  the  ticket  or 
>ld;  but  the  indictment  should  state  what  was  the  name  of  the 
uid  the  number  of  tickets^  sold,  where  the  charge  is  for  adver- 
selling.     Ibid, 

But  a  count  charging  a  conspiracy  to  sell  a  lottery  ticket  and 
n  a  lottery  not  authorised  by  the  laws  of  the  commonwealth,  is 
Tbid. 

If  the  indictment  charge  that  the  defendant  sold  a  lottery  ticket, 
ticket  is  in  the  words  and  figures  following,  viz."  &c.,  it  must 
a  literal  recital  of  the  ticket;  and  a  variance  in  spelling  a  name, 
the  sound  is  the  same,  as  Burrill  for  Burrally  is  fatal.  Ibid. 
An  indictment,  laying  that  the  defendant  did  erect,  &c.,  a  mounds 
'  logs  and  stones,  in  the  Susquehanna,  ^*  in  that  part  declared  to 
t)lic  highway,  for  the  taking  of  fish  in  the  said  river,  to  the  great 
ion  and  hinderance  of  the  fish,  fry,  and  spawn,  in  passing  up 
rn  said  river,  and  to  the  common  nuisance  of  all  the  liege  citi- 
iLC,  is  within  the  4th  section  of  the  act  of  9th  March,  1771,  and 
e,  a  judgment,  that  the  penalty  shall  be  paid  to  the  common' 
is  erroneous.  Werfel  v.  Commonwealth^  5  Binn.  65. 
An  act  of  assembly  directed,  that  from  and  after  the  passing  of 
no  person  should  be  subject  to  prosecution  by  indictment^  for 
lication  of  papers  investigating  the  conduct  of  public  officers,  &a 
lat  it  pat  an  end  to  a  prosecution  for  a  libel  on  a  public  officery 
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upon  which  the  defendant  had  been  convicted  before  the  pasriogof  lb 
act,  but  in  which  no  judgment  had  been  pronounced.  Com.  t.  AmmJ|^ 
t  Binn.  601. 

349.  A  person  indicted  for  fraudulent  insolvency,  in  concealing  Hi 
estate  and  effects,  <<  with  intent  to  defraud  his  creditors,  and  in  orArU 
expect  and  derive  future  benefit  to  himself y^^  &c.,  cannot  be  senteodil 
under  the  act  of  1820  to  hard  labour,  the  indictment  bringing  the  oAm' 
under  the  act  of  1816,  and  not  under  that  of  1820.  Oulden  v.  Commm 
wealth,  6  S.  &  R.  554. 

350.  The  8th  section  of  the  act  of  9th  April,  17^,  entitled  <<  Ad 
to  prevent  the  hunting  of  deer,  and  other  wild  animals,"  &c  ftcit  n-i 
pealed  by  implication  by  the  act  of  22d  April,  1794,  entitled  *<  An  act  Mi 
the  prevention  of  vice  and  immorality,"  &c.  Commonwealth  v.  CVoih 
fey,  1  Ash.  179. 

351.  Upon  a  fair  interpretation  of  the  act  of  27th  March,  1820,i 
prevent  kidnapping,  it  appears  to  me,  that  the  offence  intended  to  U 
thereby  punished,  cannot  be  committed  unless  the  taking  and  carrn 
away  of  the  negro  be  effected  or  attempted  hj  force  or  violeneefOrfrmi 
or  false  pretences,  whether  it  be  attempted  by  the  alleged  owner  of  tit 
negro  or  by  a  person  employed  by  him.  Hamilton  v.  T%e  Comwm 
wealth,  3  P.  R.  147.     Kennedt,  J.  i 

352.  An  indictment  under  the  said  act  was  held  to  be  defective, t^, 
cause  it  did  not  charge  that  the  defendant  caused  the  negro  to  be  ctniii 
away  ^*  with  force  and  violence.^*  Hamilton  t.  The  Commonwetdthft 
P.  R.  142.     (Huston,  J.  and  Ross,  J.  dissenting.) 

353.  Where  the  defendant  had  been  indicted  under  the  act  of  18lVi 
for  betting  on  an  election,  and  on  the  first  of  June,  1839,  judgment 
given  against  him  on  demurrer;  and  on  the  2d  of  July,  1339,  an  act 
passed  relating  to  elections  which  altered  in  some  measure  the  paniA* 
ment  of  the  offence,  and  differed  in  other  circumstances  from  the  actof 
1817,  it  was  held,  that  the  former  act  was  repealed  by  the  latter,aoi 
that  there  could  be  no  further  proceedings  upon  the  indictment  agaivl 
the  defendant,  there  being  no  saving  clause  in  the  act  of  1839.  ^iM 
v.  77ie  Commonwealth,  8  W.  517. 

354.  Where  an  indictment  for  betting  on  an  election  avers  that  tin 
defendant  laid  a  wager  of  S50  that  J.  R.  would  be  elected  Governor rf 
Pennsylvania,  at  an  election  to  be  held  under  the  constitution  and  livi 
of  the  commonwealth,  on  the  9th  October,  1838,  the  said  J.  R.beiif 
then  and  there  a  candidate  for  the  said  office;  it  was  held  to  besufficieoty 
although  the  indictment  did  not  aver  that  there  was  an  election  fof 
governor  to  take  place  on  the  9th  of  October,  1838.  Sherban  v.  Tk 
Commonwealth^  8  W.  212. 

CC.  Of  the  proceedings  in  criminal  cases. 

(a)  Jurisdiction  over  offenders. 

355.  One  who  steals  goods  in  another  state,  and  brings  them  withiBB 
into  Pennsylvania,  cannot  be  indicted  here  for  the  felony.  He  is  to  be 
considered  and  treated  as  a  fugitive  from  justice.  Simmons  f.  Ctn^ 
monwealth,  5  Binn.  617. 

356.  It  is  not  lawful  for  a  magistrate  in  Pennsylvania^io  sxi&i^ 
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rBoo  charged  with  having  committed  a  felony  in  a  foreig^n  country, 
the  oath  of  a  private  person,  in  order  to  afford  an  opportunity  to  the 
Bcutive  of  the  U.  States^  to  deliver  him  up  to  the  government  of  that 
intry.     Ezparte  Shorty  10  S.  &  R.  125 

357.  Quere,  Whether  the  executive  of  the  United  States,  or  of  this 
te,  has  a  right  to  apply  tb  a  magistrate  to  arrest  a  fugitive  criminal 
this  purpose.     Ibid. 

35S.  He,  who  procures  another  to  commit  a  misdemeanour,  is  guilty 
the  fact  in  whatever  place  it  is  committed,  by  the  person  procured. 
m,  V.  Gillespie,  7  S.  &  R.  47S. 

159.  And  a  conspirator  may  be  tried  and  convicted  in  the  place  where 
overt  act  is  done,  in  pursuance  of  such  conspiracy.    Ibid, 

(b)  Process  and  arrest  in  criminal  cases. 

)60.  The  word  <<  process"  in  the  12th  section  of  the  5th  article  of  the 
istitutioD  of  1790,  which  provided  that  <<  the  style  of  all  process  shall 
ihe  Commonweallh  of  Pennsylvania/^  was  intended  to  refer  to 
ih  writs  only  as  should  become  necessary  to  be  issued  in  the  course 
the  exerciseof  that ju£ftcta//?ou;er,  which  is  established  and  provided 
ID  the  article  of  the  constitution,  and  forms  exclusively  the  subject- 
Ltter  of  it.  Commonwealth  v.  Ruff,  S  P.  R.  99.  Kennedy,  J. 
161.  The  provision  in  the  same  constitution,  that  <<  all  prosecutions 
ill  be  carried  on  in  the  name  and  by  the  authority  of  the  common- 
aalth  of  Pennsylvania,  and  conclude,  against  the  peace  and  dignity  of 
» same,"  has  never  been  considered  as  extending  to  prosecutions  other 
iQ  those  carried  on  by  indictment,  found  in  some  of  the  courts  referred 
in  the  same  article,  and  where  anterior  to  the  revolution,  it  was  the 
le  and  practice  to  conclude  such  prosecutions  against  the  peace,  &c.  of 
B  king.    Ibid.    Kennedy,  J. 

362.  A  justice  of  the  peace  may  authorise  any  citizen  to  execute  a 
arrant  of  arrest  in  a  criminal  case;  but  no  private  person  and  no  other 
an  the  constable  of  the  place  where  it  is  to  be  executed,  can  be  com- 
tiled  to  execute  if.     Com.  v.  The  Keeper ,  fycj  1  Ash.  183. 

363.  A  constable  has  a  right  to  arrest,  without  warrant,  for  a  breach 
'  the  peace  in  his  presence,  and  the  jailor  is  bound  to  receive  a  person 
LOS  arrested.     Com,  v.  Deacon^  8  S.  &  R.  47. 

364.  Andy  where  there  is  probable  cause  of  suspicion  of  felony^  a 
rivate  person  may,  without  warrant j  at  his  peril,  make  an  arrest,  not- 
withstanding the  provision  of  sect.  7,  art  9,  of  the  constitution.  Wakely 
•  Hartfyal.,6  Binn.  316. 

365.  Quere.  Whether  an  arrest  may  be  made  without  warrant,  for 
Qch  a  misdemeanour  as  receiving  stolen  goods,  knowing  them  to  be 
tolen.    Ibid. 

366.  A  warrant  of  arrest,  issued  without  any  previous  oath,  or  affirma- 
ton,biU  reciting,  that  it  appeared  to  the  judge  issuing  it,  ^^from  common 
'"umour  and  report,^  that  there  was  strong  reason  to  suspect  %^  of 
■■oing  forged  notes,  is  illegal,  though  it  states  that  there  was  danger  of 
tt  departing  from  the  county  before  witnesses  could  be  summoned,  to 
^^  the  judge  to  issue  it  upon  oath.  Conner  v.  Commonwealth^  3 
BiDii.38. 

^7.  At  common  law,  a  master  has  a  right  to  take  up  his  runaway 
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servant,  and  for  this  may  enter  peaceably  into  any  house,  unk 
bidden  by  the  owner.    And  the  act  of  assembly  "  for  the  regulatioB< 
apprentices"  does  not  change  the  common  law,  but  gives  a  fnithil 
remedy.    Pennsylvania  v.  Kerr  fy  al..  Add.  325. 

368.  An  advertisement  for  the  apprehension  of  a  runaway  werml^\ 
gives  the  same  authority  to  apprehend  him,  that  the  master 
but  he,  who  acts  under  it,  does  so  at  his  peril  that  the  advertisemenli 
genuine,  and  that  its  publisher  had  authority.    IbidU 

369.  Where  a  magistrate,  previous  to  commiuing  a  person 
with  forgery,  took  from  his  person  a  sum  of  money  in  good  notes,  wUtK] 
was  not  asserted  to  be  the  property  of  anyone  but  the  prisoner, 
court,  on  motion,  made  an  order  on  the  magistrate  to  restore  the 
to  the  prisoner.    Exparte  Craig j  4  W.  C.  C.  R.  710. 

(c)  Of  admitting  prisoners  to  bail. 

370.  A  prisoner,  convicted  of  larceny  upon  slight  evidence,  and  a 
the  charge  of  the  court,  was  admitted  to  bail,  until  the  day  in  bank,  w 
his  counsel  should  move  for  a  new  triaL  Respublica  v.  JdcobSj  Fran 
Co.  1799,  1  Smith's  I^ws,  57. 

371.  If,  after  a  bill  of  indictment  found,  the  prosecuting  officercM- 
tinue  the  case  for  want  of  his  witnesses,  the  court  will  not,  for 
reason,  admit  to  bail;  but,  if  there  is  reason  to  believe,  that  the 
finement  will  endanger  the  life  of  the  prisoner,  the  court  will,  id 
case,  bail  him.     Uniled  States  v.  Jones  fy  aLj  3  W.  C.  C.  R.  224. 

372.  It  would  seem  a  safe  rule  to  refuse  bail  in  a  case  of  roal 
homicide,  where  the  judge  would  sustain  a  capital  conviction 
nounced  by  a  jury  on  evidence  of  guilt  such  as  is  exhibited  on  tbeiprJ 
plication  to  bail;  and  to  allow  bail  where  the  proscutor's  evidence  itrf 
less  efficacy.     Exparte  Chauncey,  2  Ash.  227.    King,  Pres. 

373.  No  justice  of  the  peace  can  admit  to  bail  in  a  case  of  felahiooi:! 
homicide,  whether  of  murder  or  manslaughter,  of  robbery,  burgliijf.^ 
rape,  arson,  or  horse-slealing.     Ibid. 

374.  The  presidents  of  the  Courts  of  Common  Pleas  throughout  tln^ 
commonwealth  possess  the  satiie  power  to  admit  to  bail  as  the  judges  of' 
the  Supreme  Court  do.    Exparte  Chatnicey^  2  Ash.  287. 

(d)  Bight  of  the  defendant  to  the  means  of  procuring  toitnesiCh        \ 

375.  A  party,  charged  with  a  crime,  and  bound  to  answer  or  be  con-  \ 
mitted  for  it,  may  have  compulsory  process  for  his  witnesses,  before »• 
dictment  found.     United  States  v.  Moore^  Wall.  23. 

376.  The  omission  of  a  defendant  to  obtain  witnesses,  by  compulMff 
process,  ^f/bre  indictment  found,  will  not  deprive  him  of  a  continuance, 
if  his  witnesses  are  absent,  but  it  will  authorise  the  court  to  annex  coft* 
ditions  to  the  post|>onement  of  the  trial.    Ibid. 

(e)  •Appearance  and  arraignment  of  the  defendant 

377.  In  all  cases  of  misdemeanour,  a  defendant  may  appear  and  pleii 
by  attorney;  but,  in  capital  cases,  it  must  appear  by  the  record,  thai  the 
defendant  was  personally  present.  Jacobs  v.  The  ComfnomDealtk,SS' 
&  R.  317. 

378.  In  Pennsylvania,  every  felony,  which  at  any  time,  by  act  of  «•• 
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ably,  was  punishable  with  death,  is  still  coDsidered  as  a  capit?ii  offence^ 
bt  as  regards  the  course  of  trial.    Ibid. 

179.  In  such  cases,  an  entry  of  the  arraignment  on  the  record,  is  still 
Msary.    Ibid. 

180.  But  larceny i  never  having  been  capital,  a  judgment  in  that  of- 
ee  is  good,  although  no  entry  of  arraignment  is  made.    Ibid. 

K81.  llie  want  of  a  similiter^  to  join  the  issue  in  the  plea  of  not 
Ity  to  an  indictment,  it  seems,  is'  amendable  in  the  court  below,  even 
V  error.  Wilson  v.  Commonwealth^  10  S.  &  R.  373. 
(82.  Under  the  5th  section  of  the  act  of  1791,  when  a  prisoner  on 
3g  arraigned  stands  mute,  and  the  plea  of  Not  guilty  is  entered 
him,  and  the  trial  proceeds,  and  he,  by  his  counsel,  cross-examines 
witnesses  for  the  commonwealth,  and  calls  and  examines  wit- 
les  in  his  defence,  and  there  is  a  verdict  and  judgment,  the  case 
les  within  the  act  21st  February,  1814,  and  no  error  can  aAer- 
rds  be  assigned  appertaining  to  the  precept,  venire,  drawing,  sum- 
ung  and  returning  of  jurors,  &c.  Dyott  v.  Commonwealth^  5  Wh.  67. 

(f)  Cf  indictments  generally. 

83.  An  indictment  concluding  "  contrary  to  the  act  of  assembly  in 
h  case  made^^  &c.,  where  the  offence  is  prohibited  by  the  common 
'  only,  is,  nevertheless,  good.  Respublica  v.  Netoelly  3  Y.  407;  S.  P. 
nnsylvania  v.  Belly  Add.  171. 

184.  And  if  an  indictment  for  an  offence,  prohibited  both  by  common 
r  and  statute,  conclude  against  the  statute,  if  the  offence  be  not  made 

i^inst  the  statute,  judgment  may  be  given  at  common  law.  Penn- 
9ania  v.  Belly  ut  supra. 

185.  Where  a  statute  createsy  or  expressly  prohibits  an  offence,  and 
jd^a  punishment,  the  indictment  must  conclude  against  the  form  of 

statute;  otherwise,  the  punishment,  provided  by  the  statute,  cannot 
inflicted.  But  where  a  statute  only  inflicts  a  punishment  on  that 
uch  was  an  offence  before,  judgment  may  be  given  for  the  punish- 
vt  prescribed  therein,  though  the  indictment  does  not  conchide,  con/ra 
*mam  statuti.  Com.  v.  SearlCy  3  Binn.  332;  S.  P.  Russell  v.  Com- 
mwealthy  7  S.  &  R.  489. 

386.  In  an  indictment  for  a  misdemeanour,  the  day  and  place  named 
the  beginning,  refer  to  ail  the  ensuing  acts,  and  therefore  need  not  be 
Mated.     Stout  v.  Commonwealthy  11  S.  &  R.  177. 

387.  An  indictment  grounded  on  a  statute,  must  pursue  the  description 
the  offence  contained  therein.    Respublica  v.  TVyer,  3  Y.  451;  S.  P. 

pilaff  Y.  Commonwealthy  6  S.  &  R.  5. 

38&  Thus,  an  indictment  against  an  insolvent  debtor,  under  the*  act  of 
h  April,  1798,  for  concealing  his  estate,  with  intent  to  defraud  his 
editors,  without  alleging  that  the  act  was  done,  <<  thereby  to  secure  the 
me  or  to  receive  or  expect  any  profit,  benefit,  or  advantage  thereby," 
■s  held  ill.    Respublica  v.  T^er,  3  Y.  451. 

389.  An  indictment  charging  in  the  same  count,  two  distinct  offences, 
)e  a  capital  offence,  and  the  other  a  misdemeanour,  is  bad.  United 
iutesy  T.  Sharp  ^  a/.,  I  P.  C.  C.  131. 

390.  It  is  necessary  that  a  day  certain  should  be  laid  in  the  indict- 
tnu  hot  the  prosecutor  may  give  evidence  of  an  offence  committed  on 

VOL.  !• — 36 


in  tneir  provisions,     vpae^rajj  v.  me  tjommontoeaita,  i 

394.  All  indictment  charging  an  indefinite  number  of 
vhicli  constitutes  a  specific  oiTenco,  is  bad.    Ibid. 

395.  It  is  not  a  valid  objection  oa  demurrer,  or  in  arrest 
that  several  separate  ofTences  of  the  same  nature  are  joioc 
indictment,  whether  the  offences  be  misdemeanours  or  felon 
case  of  felony  the  court  may  quash  the  indictment  before  [ 
trial  compel  the  prosecnior  to  elect  on  which  charge  be 
Com.  V.  Gillespie,  7  S.  &  R.  460;  S.  P.  Harman  T.  3 
wealth,  12  S.  &  R.69. 

396.  Several  persons  may  be  chained  in  the  same  iodi 
same  act,  where  (he  act  admits  of  (he  agencjr  of  several. 
iespie,  ut  supra. 

397.  Nor  is  it  a  valid  objection  in  arrest  of  judgment  tbi 
sons  are  charged  in  the  same  indictment  in  different  conm 
offences;  (hough  (he  court  may  in  its  discretioa  quash  sue 
Jbid. 

398.  If  an  indictment  slate  a  burglarious  entry  with  an  i 
and  then  and  there  stealing,  it  is  but  one  offence,  viz.  a  bi 
count  charging  a  party  as  accessary  (o  the  felony  afon 
Sloops  V.  The  Commontoealth,  7  S.  &  R.  491. 

399.  An  indictment  for  a  libel  charging  (hat  the  defenc 
a  certain  libel  "  (he  sub8[ance  of  which  is  as  follows,"  &c 
very  words  of  libel  must  be  set  out.     Com.  v.  Swen^^  li 

400.  The  proper  conclusion  of  an  indictment  in  ibis  Biai 
the  peace  and  dignity  of  (he  commonwealth  of  Pennsylvi 
v.  Rogers,  5  S.  &  R.  463. 

401.  Where  (he  caption  (o  the  indic(ment,  was  "Deee 
181S,"  and  the  indictment  charged  the  offence  to  have  be 

Knn  t\\ti  tvip\nV,  Anv  n(  \im\Kt.  in.  ihf  *lf:nr  nfnrfjMiAJ' \t 
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*sement  of  the  plea  of  not  guilty  was  dated  as  of  the  2d  of  January, 
.  this  was  held  to  be  a  mere  clerical  error  and  amendable.  Com,  v. 
incey,  2  Ash.  90. 
>.  The  court  will  not  quash  an  indictment,  except  in  a  very  clear 

Respubliea  v.  Ckaver  fy  al,j  4  Y.  69, 
\.  Although  the  legislature  is  not  bound  by  the  same  strictness  that 
uired  in  the  descriptions  of  all  indictments,  yet  it  seems  the  execu- 
ouncil  was.  Even  in  the  case  of  a  pardon,  the  effect  of  a  variance 
i  be  doubtful.  Respubliea  v.  Buffingion^  1  D.  60. 
^  Though  an  indictment  is  so  defective,  that  in  point  of  law,  it  does 
gaily  set  out  any  offenee^  yet  under  the  act  of  December  8,  1804, 
le  of  acquittal,  the  jury  may  direct  that  the  prosecutor  shall  pay 
>sts.    Com,  V.  Harkness,  4  Binn.  1 94. 

(g)  Of  the  plea  of  autrefois  acquit. 

J.  "Twice  in  jeopardy/'  means  twice  tried  and  twice  convicted 

judgment  thereon,  and  not  twice  tried  only.     United  States  v. 

c//,  4  W.  C.  C.  R.  402. 

K  A  prisoner,  of  whom  a  jury  have  been  discharged  before  verdict 

,  may  plead  the  circumstances  in  bar  of  another  trial.     He  is  in 

rri/y,  in  the  meaning  of  the  constitution,  as  soon  as  he  is  put  upon 

3fence.     Com.  v.  Clue^  3  R.  501. 

).  In  an  indictment  for  a  misdemeanour,  if  the  defendant  plead  au- 

is  acquit,  and  the  plea  is  determined  against  him,  the  court  ought 

re  judgment  of  resporuleat  ouster.  Barge  v.  The  Commonwealth^ 

R.  262. 

1.  It  is  well  settled  that  if  a  plea  in  abatement  be  determined 
ist  the  defendant  on  demurrer,  the  judgment  is  that  he  answer  over. 

Gibson,  C.  J. 

* 

Of  the  grand  jury;  of  jury  process;  and  of  the  right  of  challenge. 

2.  Witnesses  cannot  be  examined  on  the  part  of  the  defendant  bv  a 
1  jury.  The  words  ^^  diligently  inquire/^  m  the  qualification  of 
;rand  jury,  relate  to  the  circumstances  of  the  charge,  the  credibility 
e  witnesses  who  support  it,  and  to  the  propriety  of  putting  the  per- 
iccused  on  his  trial.    Respubliea  v.  Shaffer,  1  D.  236. 

13.  A  person  accused  of  a  crime  may  challenge  any  of  the  persons 
med  on  the  grand  jury,  for  cause.  Com.  v.  Clark  8^  aL,  Oyer  and 
niner,  2  Br.  323. 

14.  It  is  not  necessary  that  it  should  appear  upon  the  return  of  the 
«pt,  directed  to  the  sheriff,  commanding  him  to  summon  a  jury,  that 
jary  has  been  drawn  according  to  law;  but  it  will  be  presumed  that 
sheriff  who  returns  the  writ  executed,  has  proceeded  according  to 
fUniil  the  contrary  is  shown.     Com.  v.  Green,  1  Ash.  289. 

15.  Where  a  sheriff  had  omitted  to  sign  his  name  to  the  return  of 
▼enire,  the  court  refused  to  quash  the  array,  and  ordered  the  sheriff 
mend  the  return  by  signing  it  with  his  name.  Com.  v.  Chauncey, 
ih.90. 

16.  Foreigners,  indicted  for  a  criminal  offence  are  entitled  to  a  jury 
ledietate  linguae.    Respubliea  v.  Mesca  fy  aL,  1  D.  73.  • 

17.  The  commonwealth  may  challenge  peremptorily  in  cases  of  felo* 
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nies  and  misdemeanours,  bat  if  there  be  not  afterwards  enongh  to 
up  a  panel,  then  the  commonwealth  cannot  challenge  without 
shown.  Com,  v.  %^ddiSy  Br.  2S5.  Com.  v.  Hardjfy  Ibid,  in  note. 
Com.  V.  jMPGee.  (Before  the  judges  of  the  Supreme  Court)  II 
note. 

418.  Under  the  89th  sect,  of  the  act  of  Congress,  of  April  30th, 
a  prisoner  has  a  right  to  challenge  peremptorily  tbirty-fiire  jnron 
capital  offences  not  set  forth  previously  in  that  act  United  <S/< 
Joh7iSj  4  D.  413,  415.     United  States  y.  Russet,  4  D.  414,  in  doi 

419.  And  therefore  in  an  indictment  for  murder  on  the  high  se 
prisoner  can  only  challenge  peremptorily  twenty  jurors.  United 
v.  Russelj  ut  supra.     United  States  v.  HTGill,  I  W.  C.  C.  R.  46 

420.  It  is  a  good  cause  of  challenge  to  a  juror  by  the  common 
in  a  capital  case,  if,  on  being  called  to  be  sworn,  he  declares  <U 
has  conscientious  scniples  on  the  srubject  of  capital  punishment,  ai 
he  would  not,  because  he  conscientiously  could  not,  consent  or  a 
a  verdict  of  murder  in  the  first  degree,  death  being  the  panis 
though  the  evidence  required  such  a  verdict*'  Com.  v.  Lesher^  1 
R.  155. 

431.  It  is  a  principal  cause  of  challenge  by  the  commonweati 
the  juror  has  been  summoned  as  a  witness  by  the  prisoner.  C 
Joliffe,  7  W.  585. 

422.  Notwithstanding  the  act  of  1834,  the  commonwealth  ma 
lenge  peremptorily  in  the  first  instance,  and  is  not  bound  toassiiri 
of  challenge  unless  the  panel  is  exhausted.     Com.  v.Joliffe,  7  W 

423.  In  an  indictment  for  perjury  in  the  Circuit  Court  of  the 
States,  the  defendant  has  no  right  to  peremptorily  challenge.    • 
States  V.  Shivey  1  Bald.  510. 

424.  Where  there  are  separate  trials  on  a  joint  indictment, 
held  good  cause  of  challenge  on  the  second  trial  that  the  juror  sa 
if  the  same  evidence  was  to  be  adduced  as  on  the  former  trial,  t 
soner  is  guilty.     United  States  v.  Wilson,  1  Bald.  78. 

(i)  Trial  of  an  indictment ,  and  when  it  may  he  put  off, 

425.  Where  several  prisoners  are  charged  in  one  indictment  w 
same  offence,  each  defendant  has  a  right  to  be  tried  separately,  i 
States  V.  Sharp  fy  at.,  1  P.  C.  C.  118. 

426.  A  separate  trial  was  refused  on  an  indictment  for  a  cons 
to  murder,  although  it  was  sworn  that  the  wife  of  jS,  one  of  the  d 
ants,  was  a  material  witness  for  B,  another  of  them.  Com.  v.  Hi 
2  Ash.  31. 

427.  But  where  the  jury  acquitted  the  defendants  of  the  consp 
but  convicted  B  of  an  assault  &c.,  the  court  granted  a  new  trial. 

428.  The  privilege  of  demanding  of  the  attorney  general  to  ele 
fore  trial,  for  which  of  the  offences  he  will  try  the  prisoner,  where 
charged  with  several  in  one  indictment,  does  not  extend  to  the  a 
misdemeanours.    Com.  v.  Manson^  2  Ash.  31. 

429.  Two  indictments  for  conspiracy,  found  at  different  session?, 
be  tried  by  the  same  jury,  notwithstanding  the  objection  of  the  del 
ant,  if  the  court,  in  its  discretion,  think  proper  to  allow  itjespecia 
the  right  of  the  defendant  to  challenge  four  of  the  jurors  on  each  io 
ment  is  preserved.     Withers  v.  The  Commonwealth,  5  S.  &  R*  5* 
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430.  An  abase  of  such  discretion,  if  sach  abuse  existed,  would  not  be 
nor.  IbiiL  • 

431.  Where  there  is  a  plea  of  auirqfois  acquit  and  another  of  not 
wltyy  the  former  ought  to  be  tried  first:  but  if  both  issues  are  tried 
B^her  and  the  jury  find  a*  verdict  of  guilty  in  manner  and  form,  &c.y 
nihout  any  finding  as  to  the  first  plea,  judgment  ought  to  be  arrested. 
Spin.  V.  Demuthf  18  S.  &  R.  389. 

43S.  In  a  criminal  case  the  court  said  they  would  not  force  the  crown 
» bring  on  the  trial,  nor  discharge  the  defendant  from  bail  without  some 
ppearance  of  oppression.     2%e  King  v.  Haas  Sf  aLj  1  D.  9. 

433.  The  trial  of  an  indictment  for  a  misdemeanour  was  put  off  on  an 
Sdarit  of  the  absence  of  material  witnesses  on  the  part  of  the  defend- 
nt:  but  the  proceeding  declared  not  to  be  a  precedent.  The  King  v. 
^appy  1  D.  9. 

434.  A  prisoner  not  indicted  and  tried  at  the  second  term  or  court  after 
it  commitment,  is  entitled  to  his  discharge  under  the  act  of  Feb.^lSth, 
285,  notwithstanding  that,  at  the  first  term  after  his  committal,  the  court 
ijonmed  without  doing  any  business  in  consequence  of  the  sheriff  and 
immissioners  having  committed  an  error  in  drawing  the  jurors,  which 
itiated  the  panel    Com.  v.  Prophet,  1  Br.  135. 

435.  It  was  held  to  be  no  cause  for  a  continuance  of  an  indictment  for 
irgery  that  the  defendant  had  not  been  furnished  with  a  copy  of  the  in- 
ietment,  and  a  list  of  the  jurors,  if  hh  has  not  applied  for  them.  United 
Hates  V.  Shive,  1  Bald.  510. 

436.  Where  a  prisoner  indicted  for  a  misdemeanour  moved  at  the 
Bcond  term  to  quash  the  indictment,  on  the  ground  that  the  grand  jury 
sd  not  been  returned  according  to  the  act  of  assembly,  and  the  court 
eld  the  question  under  advisement  during  the  term,  it  was  held,  that 
ae  delay  was  equivalent  to  a  postponement  with  his  consent,  and  that 
kS  was  not  entitled  to  be  discharged  under  the  act  of  17S5.  Exparte 
Walton,  2  Wh.  501. 

437.  The  power  of  discharging  a  prisoner  under  the  act  of  1785, 
vbere  he  has  not  been  tried  at  the  second  term,  it  seems  is  confined  to 
be  court  in  which  he  was  indicted;  and  the  Supreme  Court  will  not  in- 
ttfere,  if  the  commitment  is  unexceptionable  on  the  face  of  it.     Ibid. 

43S.  A  prisoner  who  stands  indicted  for  aiding  and  abetting  another 
toeommit  murder,  and  who  was  not  tried  at  the  second  term,  is  not  en- 
titled to  be  discharged  under  the  third  section  of  the  habeas  corpus  act, 
if  the  principal  has  absconded,  and  proceedings  to  outlawry  against  him 
Were  commenced  without  delay,  but  sufficient  time  has  not  elapsed  to 
Bwaplete  them.  Corn.  v.  Sheriff,  SfC.  of  Allegheny,  16  S.  &  R.  304. 
[OiBsoM,  C.  J.  dissenting.) 

*439.  A  prisoner  is  not  entitled  to  demand  a  trial  at  the  second  term, 
f  he  has  a  contagious  or  infectious  disease,  which  may  be  communicated 
^  the  court  to  the  prejudice  of  those  present.  Exparte  Phillips,  7  W. 
«6. 

440.  If  one  be  charged  as  accessary  to  a  felony  committed  by  several, 
^tte  of  whom  only  are  convicted,  and  the  others  are  not  proceeded 
BaiiMt  to  conviction  or  outlawry,  he  may  be  arraigned  and  tried  as  ac- 
^mry  to  such  as  have  been  convicted;  but  if  he  be  tried,  convicted  and 
^tUeiioed  as  accessary  to  all,  without  his  consent,  it  is  error:  and  such 


condition  of  n  peremptory  trial  at  the  next  term,  although  ih< 
iacAea  in  Inking  out  the  commission.   United  States  v.  Due 

(k)  Of  the  verdict,  and  herein  uAen  the  jury  may  be  ditei 

44*.  If  the  jury  in  a  criminal  case  have  agreed  upon  ihei 

to  one  or  more  of  several  prisoners,  their  verdict  as  to  (hem 

received,  although  they  cannot  agree  as  to  the  rest.     Com.  i 

&  R.  577. 

444.  Where  two  are  jointly  indicted  fora  isisdemeanour,! 
not  convict  one  and  acquit  the  other,  but  direct  him  to  p 
under  the  act  of  1604.     Searight  v.  Commonwealth,  13  ! 

445.  In  cases  of  necessity,  courts  may  discharge  juries;  i 
well  in  capital  cases  as  others.  Untied  States  r.  Haskell, 
R.  408. 

446.  The  insanity  of  a  juror  is  a  sufficient  case  of  necesa 
discharge.  Ibid. 

447.  Such  discharge  cannot  be  pleaded  as  a  matter  of  aufn 
being  matter  of  judicial  discretion.     Ibid, 

44S.  The  objection  is  to  be  addressed  by  motion  to  the  col 
arrest  of  judgment,  or  for  a  new  trial.     Ibid. 

449.  Tioice  in  jeopardy,  under  the  constitution,  means  tw 
twice  convicted,  teith  judgment  thereon,  and  not  twice 
Ibid. 

450.  It  must  be  a  case  of  absolute  necessity  to  authorise  t1 
of  a  jury  in  a  capital  case.     Com.  v.  Cook,  6  S.  &  R.  380. 

451.  And  the  court  has  no  power  in  capital  cases  without 
of  the  prisoner  to  discharge  the  jury,  because  they  have  not 
declare  that  they  never  can  agree.     Ibid. 

452.  The  court  may  discharge  the  jury  of  a  prisoner  capiti 


nd  aejtmte  in  all  respects:  ttieietore,  where  a  iiTencti  subject 
convicted  of  an  assault  upon  oue  of  the  French  legation,  It  waa 

he  conid  not  legally  be  imprisoned  until  the  king  of  France 
dare  that  the  reparation  was  satisfactory.  Bespitblica  v,  Df 
t,  1  D.  116.  4 

hough  cases  may  occur  in  which  ofTenders  might  be  delivered 
ice  of  the  country  to  which  ihey  belong,  or  in  which  the  of- 
re  committed,  yet  where  a  Frenchman  had  been  convicted  in 
uiia  of  an  assault  upon  a  member  of  the  French  legation,  it 

that  he  could  not  legally  be  delivered  up  to  the  minister  of 

be  sent  to  France  for  punishment.  Ibid. 
^here  a  person  has  been  sentenced  to  hard  labour  on  a  former 
t,  and  the  term  of  imprisonment  has  not  yet  expired,  sentence 
>nment  at  hard  labour  may  be  passed  on  another  indictment,  to 
3  from  the  day  on  which  the  former  sentence  is  to  expire. 
.  Commonwealth,  7  S.  &  R.  489. 
^ere  an  act  of  assembly  directs  that  a  penalty  shall  be  appro- 

a  certain  way,  a  judgment  which  appropriates  it  in  a  different 
roneous.  fVer/ell  v.  Commonwealth,  5  Binn.  65. 
rior  to  the  act  of  4th  April,  1807,  a  person  convicted  out  of  the 
■  Philadelphia,  of  any  offence  other  than  felony  or  larceny, 
be  sentenced  to  imprisonment  in  the  gaol  of  the  county  of 
jhia.  Barloto  v.  Commonwealth,  3  Binn.  1, 
.  sentence  under  the  act  of  :93d  April,  1829,  to  "separate  or 
snfiDemeal,"  is  good.    Drew  v.  The  Commonwealth,  1  Wh. 

/'here  a  person  has  been  sentenced  to  imprisonment  for  a  term, 
mce  immediately  after  the  expiration  of  a  preceding  sentence, 
rst  senteoce  is  reversed  upon  error,  the  term'of  the  second  be- 
n  from  the  time  of  the  reversal  of  the  first.    Brown  v.  The 


bjr  inserting  the  following  words,  "exceptin  cases  where  thei 
a  uial."  Held,  tlmt  there  was  no  error  io  this.  D^ott  r. 
weaUh,  5  Wb.  67. 

(m)  Of  tmnmary  eonmctiotu  by  magutratea. 

465.  A  conviction  by  the  mayor  of  Philadelphia,  undera  citj 
against  huckstering,  which  does  not  state  wMre  the  offence  Wi 
ted,  is  bnd.  Mayor  ^e.v.  Maaon,^^.i%6;  S.P,  Mayorl 
3  Y.  47fi. 

466.  So,  where  it  did  not  appear  from  the  traoacript  that  I 
ant  was  chained  with  selling  at  second  hand.  Mayor  tfc 
Y.  475. 

467.  So,  where  it  did  not  appear,  from  the  proceedings,  t 
fendant  was  convicted  of  the  offence.  Mayor  Src  t.  Mamn 
See.  T.  Nell,  ut  supra. 

468.  Where  a  return  to  a  certiorari  stated  that  the  deft 
summoned  to  answer,  &c.  *■  for  placing  goods  on  the  fboti 
street,  and  on  his  porch,"  and  the  judgment  was,  that  the  [ 
cover  of  the  defendant,  wiihout  stating  on  which  part  of  i 
judgment  was  giren,  the  return  was  held  bad.  Carlisle  r.  1 
471. 

469.  Where  a  form  of  summary  conviction  is  peremptorily 
it  must  be  exactly  followed;  but  if  the  provision  is  merely  dip 
the  conviction  coulains  eveiything  required  by  the  form  given 
be  vitiated  by  unnecessarily  stating  more  than  is  reqnir«L 
wealth  V.  Hardy,  1  Ash.  410. 

470.  Where  no  statutory  form  of  conviction  is  given,  an 
ceedings  are  according  to  the  course  of  the  common  law,  erc 
ingredient  must  be  repeated  in  proof,  and  is  not  to  be  takao  h 
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.nt;  but  if  he  is  proved  to  have  been  there,  it  is  enough  to 
lesignatioti.    Respublica  v.  Steele^  2  D.  92. 
3  statute  requires  the  description  of  a  state,  degree,  or  mystery; 
f  them  is  sufficient.  Therefore,  where  a  defendant  was  styled 
'  it  was  held  good.    Ibid, 

lere  ^  By  of  fFest  Bradford,  was  called  upon  to  surrender, 
lame  of  t^  J?,  of  ^  East  Bradford,''  &c.  the  variance  between 
nation  and  the  proof  was  held  to  be  fatal.  Respublica  v. 
I,  1  D.  60. 

lere  a  person  is  attainted  by  an  act  of  assembly,  and  is  brought 
iK>urt,  and  execution  awarded,  the  practice,  mo^/ ^enera//y, 
»  do  so  by  pronouncing  the  express  sentence;  but  in  case  of 
y  by  judicial  proceedingSy  only^  no  express  sentence  is  given 
arty's  being  brought  before  the  court,  but  merely  an  award 
that  the  sheriff  do  execute  at  his  perils  or  execution  be 
y  the  court.    Answers  of  the  judges  in  Respublica  v.  I^oan, 


(o)  Of  pardonj  and  its  tffects. 

lere  a  prisoner  convicted  of  larceny  has  been  sentenced  to 
3nt  for  a  certain  period,  to  restore  the  property  stolen,  and  to 
sts  of  prosecution,  and  the  governor  has  pardoned  him  of  the 
{  not  by  the  pardon  entitled  to  his  discharge  on  habeas  corpus^ 
>t  restored  the  property  stolen.  7}/son's  case,  Habeas  Corpus 
•imcAN,  Nov.  24,  1825,  MS. 

d  if  one  be  convicted  of  fraudulent  insolvency,  and  pardoned 
vernor,  he  is  not  thereby  entitled  to  be  discharged  from 
snt  under  the  insolvent  law,  but  if  the  presumption  of  his 
cealed  property  still  continues,  he  must  remain  in  confinement 
)rigiiial  executions.     Branison^s  case,  1  Ash.  84. 


CUSTOM  AND  USAGE. 

1  the  custom  of  a  country,  or  a  particular  place  is  established, 
er  into  the  body  of  a  contract  without  being  inserted.    Stultz 
5  Binn.  287. 

nake  a  custom  or  usage  of  trade  obligatory  as  a  law  of  that 
lUst  be  certain,  uniform,  reasonable  and  sufficiently  ancient  to 
ly  known.  Collins  v.  Hope^  3  W.  C.  C.  R.  149. 
.ice  a  case  out  of  the  operation  of  a  general  principle,  an  usage 
icient,  certain,  uniform  and  reasonable;  and  although  an  usage 
M)rted  to  for  explanation  of  commercial  instruments,  it  never  is 
to  be  received  to  contradict  a  settled  rule  of  commercial  law. 
^almer,  3  W.  179.     Rogers,  J. 

stom  or  usage  to  make  it  obligatory,  must  be  ancient,  (at  least 
'  so  to  be  generally  known,)  certain,  uniform  and  reasonable. 
r.  Wright y  4  R.  212.     Rogebs,  J. 

sage  of  plasterers  to  charge  one  half  part  of  the  size  of  the 
[•—37 
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M'indows,  where  the  price  agreed  on  includes  the  cost  of  mi 
unreasonable  and  bad.    Jordon  v.  Meredith^  3  Y.  318. 
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A.  When  the  action  of  debt  lies. 

1.  Debts,  for  which  an  action  of  debt  may  be  brought  at  com 
may  be  classed  under  four  general  heads:  Ist,  Jndgaients  obta 
court  of  record  on  a  suit.  2d,  Specialties  acknowledged  to  be  < 
record,  as  a  recognisance,  statute  merchant  or  staple,  &c.  3d,  S 
indented  or  not  indented.    4th,  Contracts  without  specialties  i 

SxeA  or  implied.     Respublica  v.  LacazCj  2  D.  123;   S.  C. 
I'Kean,  C.  J. 

2.  Debt  may  be  maintained  in  Pennsylvania,  on  a  decree  of] 
equity  in  another  state,  for  the  payment  of  money.     Evans  v. 
S.&R.252. 

3.  Debt  may  be  maintained  against  the  principal  and  surety, 
tract  in  nature  of  a  stipulation,  entered  into  by  consent^  in  the  a 
conditioned  to  remit  a  certain  sum  to  the  owner,  or  to  pay  a  cer 
to  the  commonwealth.  Respublica  v.  Lacaze  ^  a/.,  2  D.  1- 
5S.    S.  C.  in  High  Court  of  Errors,  Add.  59. 

4.  "I  take  the  rule  to  be, that,  wherever  the  defendant, by  th 
terms  of  the  contract,  is  only  a  guarantee  on  behalf  of  another,  t 
will  not  lie  against  him,  being  only  collaterally  bound,  but  a  spec 
on  the  case.  Miter  where  he  binds  himself  in  the  same  ten 
principal."  Lacaze  v.  Pennsylvania^  Court  of  Errors,  Add.  79. 

5.  A  vendor,  who  has  entered  into  articles  of  agreement,  t( 
land,  cannot  maintain  debt  for  the  purchase  money,  against  an 
of  the  vendee,  who  has  taken  the  contract  from  the  vendee,  am 
on  the  land, there  being  no  privity  of  contract  or  estate.  Bead 
risy  12  S.  &  R.  16. 

6.  //  seemsy  that  wherever  indebitatus  assumpsit  lies,  debt 
brought.     United  States  v.  Colty  1  P.  C.  C.  149,  &c. 

7.  Debt  may  be  brought  on  an  implied  contract,  although  the  i 
not  be  fixed,  but  depend  on  something  extrinsic.     Id.  146. 

8.  Debt  lies  to  recover  the  annual  interest  of  money  payable 
where  the  principal  is  not  due.    Sparks  v.  Oarrigues  if  al.y  1  H 

9.  Debt  will  not  lie  against  executors,  on  a  simple  contrac 
testator;  and  if  the  executors  demur  to^the  action,  they  are  ei 
judgment,  but  if  they  plead  to  issue,  they  cannot  afterwards  d 
objection.     Carson  v.  Hood^s  ex'rs,  4  D.  108. 

B.  Pleadings  and  practice^  in  debt, 

10.  It  seemSy  that  a  declaration  in  debt,  claiming  no  precise  su 
due  and  detained,  would  be  bad.     United  States  v.  Colt^  1  P.  C. 

11.  But  a  declaration  in  debt  for  one  sum,  does  not  preveoi 
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smaller  sum,  where  it  is  diminished  by  extrinsic  circumstan- 

!,  in  debt  on  an  embargo  bond,  where  the  declaration  de- 
enty  thousand  dollars,  and  recited  the  embargo  law,  laying 
by  the  defendant,  *<  whereby  the  United  States  are  entitled  to 
um  not  exceeding  twenty  thousand  dollars,  and  not  less  than 
id  dollars,  viz.  twenty  thousand  dollars,''  which  it  averred  to 
le  plaintiff,  and  detained,  &c.  and  the  jury  found  a  verdict  for 
nd  dollars,  npon  a  motion  in  arrest  of  judgment;  the  decla- 
held  to  be  good.    Ibid. 

declaration  on  bond  for  purchase  money  at  sheriff's  sale,  omit 
lie,  it  would  be  bad  on  demurrer;  but,  if  the  defendant  go  to 
leading  payment  and  giving  notice  of  special  matter,  which 
le  sale,  the  defect  is  cured.  Friedly  v.  SheetZj  9  S.  &  R.  156. 
^bt  for  rent,  the  plaintiff  may  state  the  substance  of  the  de- 
lut  declaring  the  deed;  and  the  defendant  may  plead  nil  debet 
laration.  Davis  v.  Shoemaker y  1  R.  135. 
such  declaration  the  defendant  pleads  that  the  cause  of  ac- 
t  accrue  within  six  years,  the  plaintiff  may  reply,  that  the 
y  indenture;  and  such  replication  will  not  be  a  departure. 

jbt  on  bond,  under  the  stat.  8  and  9,  Will.  III.  ell,  the  plain- 
sign  as  many  breaches  as  he  pleases.    Kerr  v.  Meredith^  4 

3bt  on  a  bond  given  by  a  deputy-sheriff  to  the  sheriff,  with 
lat  the  defendant  <<  shall  serve  and  execute  all  writs  and  pro- 
may  come  into  his  hands,  pay  over  all  moneys,  &c.;  execute, 
d  fulfil  all  trusts,  obligations  and  duties  to  the  office  of  depu- 
ppertaining,  and  keep  harmless  and  indemnified  the  plaintiff 
ises,  actions,  &c.  by  reason  of  anything  he  might  do,  or  omit 
lid  office,"  &c.  the  plaintiff,  in  his  declaration,  assigned  for 
enerally,  that  the'  defendant  did  not  serve  and  execute  all 
without  assigning  specifically  the  particular  breaches:  Held^ 
\  defendant  might  treat  the  plaintiff's  assignment  of  breaches 
,  and  plead  performance  and  non  damnijicatusy  concluding 
fication.  (2)  That  upon  such  pleas  the  plaintiff  must  proceed, 
eplication  or  an  amendment  of  the  declaration  to  set  out  the 
)reaches.  (3)  But  if  the  defendant  on  such  pleas  concludes 
itry,  the  court  will  not  permit  the  cause  to  be  set  down  for  trial, 
ler  a  repleader;  such  an  issue  being  bad.    Rees  v.  T\chenor, 

[ebt  on  a  bond  of  indemnity,  nil  debet  is  not  a  good  plea. 
?o/A,  4  R.  83. 

debet  cannot  be  pleaded  to  an  action  of  debt,  on  a  decree  of 
equity,  in  a  sister  state.     Evans  v.  Tatemy  9  S.  &  R.  252. 
r  can  nul  tiel  record  be  pleaded  to  such  suit,  a  decree  in  chan- 
ging a  record.     Ibid. 

le  defendant  mean  to  deny  the  existence  of  such  decree,  he 
1  a  plea  to  meet  the  averment  of  the  decree  in  the  declaration, 
lea  must  conclude  to  the  country.    Ibid. 
plea  of  nil  debet  to  an  action  on  a  judgment  obtained  in  a 


securitf  be  entered  by  a  certain  day,  it  vas  held  thai  the 
not  entitled  to  recover,  although  the  security  was  not  en 
utitit  afier  the  coniinencement  of  the  suit  here.  Palmer 
M.  373. 

26.  In  debt  upon  a  judgment  under  the  plea  of  nuHi 
payment,  evidence  is  not  admissible  that  an  nijimctioa  haa 
against  proceedings  upon  the  judgment.  It  must  be  spec 
Palmer  v.  Palmer,  2  M.  374. 

37.  In  debt  on  bond,  where  the  issue  is  joined  on  the 
ment,  which  in  Pennsylvania  admits  of  an  equitable  defe 
may  and  ought  lo  presume  every  thing  to  have  been  pi 
tequo  et  bono  in  equity  and  good  conscience  ought  not  to  bt 
iingsworth  v.  Ogle,  I  D.  260. 

28.  On  the  issue  of  non  solvit  to  an  action  of  debt,  the 
enter  the  verdict  for  the  sum  found  to  be  actually  due,  with 
determination  of  the  issue.     Thompson  v.  Musser,  1  D.  4 

89.  Where,  in  an  action  of  debt,  the  verdict  does  not  el 
demanded  in  the  writ,  it  should  be  taken  in  debt  for  the  w1 
where  the  debt  and  interest  exceed  that  sum,  it  should  bei 
amount  demanded,  and  in  damages  for  the  residue.  Rea 
S.  &  R.  363. 

30.  A  verdict,  finding  more  than  the  sum  demanded  aa 
pearing  by  calculation  to  be  for  the  debt  and  interest,  is 
may  be  moulded  into  form  by  considering  the  surplus  as  d 
may  be  thus  amended  by  the  superior  court  on  error.  /He 
9  S.  &  R.  156. 

31.  A  verdict  for  the  plaintiff  generally  in  an  action  of  < 
finding  any  sum,  is  bad ;  and  the  judgment  will  be  rever 
Miller  v.  Hower,  2  R.  53. 
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Of  Um  jomt  and  ■ererml  Ualnlitj  of  debCori. 

Of  Hm  ri|^  of  ai^iiropratioii. 

Of  tfao  oitJngnwhpiBnt  and  fatufiutioa  of 
debCi,  md  of  coQatoral  ■ecuritief . 

Of  Tolanitaiy  tangnmenta  for  the  benefit 
of  crediton;  (a)  when  aach  aaaignnientB 
will  be  good;  (b)  conatroction  of  certain 
aaignmenta;  (c)  of  the  creditora  entitled 
under  aodi  aaaignmenta;  and  herein  of 
fdeaaea  and  dividenda;  (d)  of  the 


aigneea,  their  datiea  and  liability;  and 
herein  of  recording  the  aaaignment,  of 
giving  aecuritj,  and  of  the  aettlement  of 
their  accounta,  dec 

E.  Of  voltintarj  deeds  and  bonda  given  to  de- 

fraud creditora. 

F.  How  fiur  a  aale  of  goods  will  be  void  aa 

against  creditora  and  othera. 

G.  Of  accounts  between  debtors  and  creditorsf 

and  other  caaea. 


A.  Of  the  joint  and  several  liability  of  debtors, 

1.  A  recognisaDce  beginniDg  thus,  <<  C.  W.  bound,  &c.  in  the  sum  of, 
;.9and  J.  W.  and  M.  B.  bound  in  the  Hke  sum,  &c.  to  be  levied  of 
lit  goods  and  chattels,  lands  and  tenements  respectively/'  &c.,  was 
It/  to  be  joint  and  several.  Wampkr  v.  ShissleVj  1  W.  &.  S.  365. 
%.  Where  an  instrument  began,  <<  I  do  hereby  certify  that  I  will  gq 
writy  for  J.  P.'*  &c,  and  concluded,  <*  in  witness  whereof  we  have 
reanto  set  our  hands  the  day  and  year  above  written,*'  signed  J.  P. 
d  A.  K.,  it  was  held  that  it  ought  to  be  taken  as  the  several  engage- 
mt  of  each  or  the  joint  engagement  of  both,  and  therefore  that  A,  K. 
18  liable  in  a  separate  action.  Knisely  v.  Shenbergerj  7  W.  193. 
S.  Where  a  note  was  signed  by  two  persons,  and  on  the  margin  ad- 
niog  the  name  of  the  last  signer  were  these  words, ''  Security  for  the 
Ifilroent  of  the  above;"  it  was  held  that  these  words  did  not  convert 
B  joint  direct  liability  into  that  of  a  guarantor.  Craddock  v.  JirmeTj 
\  W.  258. 

4.  The  defendants  signed  a  call  to  a  minister  of  the  Presbyterian 
lorch,  in  which  they  promised  to  provide  for  his  maintenance  <^  in  the 
nnoer  set  forth  in  the  subscription  papers  accompanying  the  call.''  By 
te  subscription  papers,  they  promised  *^  to  pay  to  him,  or  his  order,  the 
uns  annexed  to  their  names,  yearly,  and  every  year,  &c.  with  liberty 
) any  subscriber  to  withdraw  at  the  end  of  the  year.'^  /fe/^,that  they 
^re  Dot  bound  jointly  for  the  whole  subscription,  but  each  for  himself, 
^the  amount  of  his  own  subscription.  Riddle  fy  al,  v.  StevenSj  2  S. 
R.  537. 

5.  Where  an  instrument  in  the  form  of  a  promissory  note  for  thepay- 
lent  of  a  certain  sum  of  money  to  A.  or  bearer,  is  signed  by  three  per- 
^,  and  a  seal  affixed  at  the  signature  of  one  of  them,  a  joint  action 
umot  be  maintained  against  the  three;  and  if  the  seal  be  affixed  after- 
itrds,  and  in  the  absence  of  the  other  two,  the  instrument  is  rendered 
M  as  to  the  latter.     Biery  v.  Haines^  5  Wh.  563. 

,  6.  If  twp  enter  into  a  joint  bond,  and  one  die  before  judgment,  the  sur- 
irorshall  be  charged  alone.  Reed  v.  Garvin,  7  S.  &  U.  363.  Duncan,  J. 

7.  Bat  if  after  judgment  obtained  against  two  joint  debtors,  one  die, 
^  plaintiff  may  either  proceed  against  the  survivor  personally  and 
^<^)0rhe  may  proceed  upon  the  real  lien  against  the  survivor  and 
^  heir  or  administrator  of  the  deceased  debtor,  in  which  case  the  scire 
***»  must  be  against  both.    Ibid.  &  365;  S.  P.  Com.  v.  Miller^  8  S. 

*452. 
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8.  For  the  form  of  a  writ  of  sdrt  facias  quart  executio  norif  agaimt 
the  executors  of  a  deceased  defendant,  on  a  judgment  in  debt  agaimt 
two,  the  survivor  being  insolvent,  from  the  records  of  the  SapremeCoott 
of  Pennsylvania,  see  Dutilh  v.  Masouy  1  Hall's  Journ.  Jar.  248. 

9.  According  to  our  practice,  it  seems ^  the  executor  or  administntor 
is  substituted  for  the  heir,  and  the  terre-tenant  is  not  made  a  party  a| 
the  record  formally,  but  permitted  to  come  in  on  notice  and  defend^ 
interesse  suo.     Com,  v.  Miller j  8  S.  &  R.  457. 

10.  But  as  respects  the  goodsy  execution  can  only  go  against  the  wast^ 
vivors;  the  goods  of  those  who  have  died  being  discharg|ed.    Ibid. 

11.  Where  an  award  of  arbitrators  has  been  had  against  two  joiiiK 
debtors,  and  pending  an  appeal  one  dies,  a  scire  facias  may  be  isoel 
by  the  plaintiff  against  his  executors  to  compel  them  to  become  paitiei^ 
and  to  subject  the  lands  of  the  testator  to  the  payment  of  the  dflU 
Reed  v.  Garvin^  7  S.  &  R.  354. 

J  2.  And,  i7  seems  J  \.\\2ii  where  the  surviving  obligor  was  insolTOiili 
and  the  debt  was  the  proper  debt  of  the  deceased  obligor^  the  j^eraoiuif 
estate  may  be  reached.    Ibid. 

B.  Cf  the  right  of  appropriation. 

13.  Where  a  debtor,  indebted  on  several  accounts,  makes  a  paymali 
he  may  apply  it  to  either  account;  if  he  does  not,  the  creditor  may  da" 
so;  if  neither  does,  the  law  will  appropriate  it  according  to  the  jvm 
of  the  case,  provided  there  are  no  other  parties  interested.  Postmaitet, 
Oeneral  v.  Norvellj  G.  106. 

14.  A  debtor  cannot  appropriate  a  payment,  in  such  manner,  asto 
affect  the  relative  liability  or  rights  of  his  different  sureties,  witboutlbeir 
assent.     Ibid. 

15.  Although  as  between  the  immediate  parties  the  creditor  hasa 
right  to  appropriate  where  the  debtor  has  failed  to  do  so,  yet  this  righl 
must  be  exercised  within  a  reasonable  time  after  the  payment,  and  bf 
the  performance  of  some  act  which  indicates  an  intention  to  appropriate 
Harker  v.  Conrad^  12  S.  &  R.  305. 

16.  And  where  there  is  a  third  person  whose  interests  will  be  affected 
by  the  result  of  a  particular  appropriation  by  the  creditor,  it  will  not  be 
permitted.     Ibid. 

17.  If  a  debtor  give  to  a  creditor  a  draft  for  money,  and  direct  !be 
application  of  the  proceeds  to  a  particular  liability,  the  creditor  is  boaod 
to  apply  it  to  that  liability  as  much  as  if  the  debtor  had  paid  the  saov 
amount  in  cash  with  the  same  direction.  Moorehead  v.  fVest  Brand 
Bank,  3  W.  &  S.  550. 

18.  Whether  the  debtor,  in  making  a  payment  to  his  creditor,  intended 
to  apply  it  to  one  debt  or  another,  is  a  matter  of  fact  which  must  be  as- 
certained by  the  jury  from  all  the  circumstances  of  the  case  a^d  condnct 
of  the  parties.     Ibid. 

19.  t/^  having  a  claim  upon  B  for  one  hundred  and  twenty-five  dol- 
lars,, for  services  performed,  gave  C  a  draft  upon  him  at  sight  for  fiftf 
dollars,  which  B  refused  to  pay,  but  afterwards  gave'*/i  a  check  ftr 
fifty  dollars,  saying,  that  "  it  was  in  full  of  the  draft,"  but  wJ  refused  to 
apply  it  as  such.  Held,  that  ./^  had  a  right  to  credit  the  check  td  to 
general  claim,  and  was  not  bound  to  appropriate  it  to  payment  of  the 
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aft,  which  being  dishonoured,  might  be  considered  as  a  nullity  by  A 
id  C.    Ingraham  v.  Hall,  11  S.  &  R.  78. 

20.  Where  Ji  negotiated  a  loan  in  Amsterdam,  for  and  on  account  of 
M  King  of  Spain,  for  the  repayment  of  which  the  revenues  of  Spain 
eie  pledged;  and  afterwards,  duties,  which  were  payable  to  the  King 
I  Spain  on  the  export  of  merchandize  to  the  Spanish  possessions  in 
jnerica,  came  legally  to  the  hands  of  ^^  and  were  by  him  applied  to 
16  liquidation  of  the  loan;  it  was  heldj  that  these  duties  being  a  part  of 
tt  revenues  of  Spain,  might  legally  be  appropriated  to  the  payment  of 
IB  loan.    King  oj  Spain  v.  Olivers^  1  P.  C.  C.  276. 

21.  Where  a  plaintiff  had  two  judgments  against.^,  the  last  of  which 
IS  upon  a  note  of  which  •d  and  B  were  endorsers,  and  the  lien  of  the 
Bt  judgment  was  gone;  it  was  held,  that  he  could  not  apply  the  pro- 
seds  of  the  sale  of  the  defendant's  land  to  the  satisfaction  of  the  first 
idgment,  so  as  to  leave  the  second  judgment  in  force  to  the  prejudice  of 
fy  who  was  a  subsequent  endorser  to  j1.  The  fVestmoreland  Bank 
» Baintfy  1  W.  26. 

82.  I  am  inclined  to  think  that  the  plaintiff  could  not  make  such  an 
ppropriation  without  the  consent  of  the  defendapft,  even  if  no  other 
erson  were  interested.    Ibid.    Kennedt,  J. 

23.  Where  part  of  an  account,  filed  as  a  claim,  was  for  materials  fur- 
Uied  to  the  contractor  before  the  making  of  the  contract,  and  there 
u  a  credit  of  cash  for  lumber  first  gbt,  it  was  held  not  to  be  error  to 
iferitto  the  jury  to  determine  whether  the  payment  was  to  be  appropri- 
led  to  the  lumber  first  furnished,  or  to  that  for  which  the  plaintiff  had  a 
W.    Dickinson  College  v.  Church,  1  W.  &  S.  462. 

24.  Where  a  bond  is  give^i,  payable  by  instalments  at  different  times, 
Dd  the  debtor  pays  money  on  the  bond  generally,  the  law  will  apply 
36  money  towards  the  payment  of  the  instalments  that  had  become 
ayable  at  the  time  of  such  payment,  according  to  the  priority  of  dates, 
nd  not  to  the  instalments  that  were  not  payable  at  the  time.  Seymour 
\  Sexton,  10  W.  255. 

25.  Where  the  parties  agree  that  the  price  of  materials  shall  be  paid 
ar  in  labour,  and  a  settlement  has  been  made  between  them  on  this 
ms,  the  creditor  cannot  change  this  appropriation  without  the  consent 
if  the  debtor,  so  as  to  obtain  the  benefit  of  a  lien  for  the  materials,  and 
i-pply  the  credit  for  the  labour  to  a  demand,  for  which  he  cannot  have  a 
ien.   Martin  v.  Draher,  5  W.  544. 

0.  Of  the  extinguishment  and  acUiafaction  of  debta;  and  of  collateral 

secuntiea. 

t6.  It  is  well  established,  that  the  receipt  of  one  thing  in  satisfaction 
irftDOther,  is  a  good  payment;  as,  the  acceptance  of  a  horse  in  lieu  of  a 
*Qnof  money;  or,  of  a  bond  by  a  third  person,  in  discharge  of  a  prior 
K>bligation.    Musgrove  v.  Gibbs,  1  D.  217.    M'Kean,  C.  J. 

S7«  Bat  an  agreement,  without  any  consideration,  to  receive  a  less 
Bom  from  the  debtor,  does  not  extinguish,  nor  is  it  a  satisfaction  of  the 
^"B^  debt.    Latapee  v.  Pecholier,  2  W.  C.  C.  R.  J%0. 

tt.  Abend  given  by  one  of  two  or  more  joint  contractors, extinguishes 
^  orinnal  simple  contract  as  to  all.  So,  of  a  judgment  obtained  against 
*^   mlling  4-  al.  V.  Consequa,  1  P.  C.  C.  306. 
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29.  So,  where  a  release  is  given  to  one  of  two  joint  obligors,  theoUh 
gation  is  extinguished  at  law  as  to  all,  and  equity  will  not  relieve  in  Ack 
case,  although  it  is  apparent  that  such  was  not  the  intention  of  the  oblipi 
Id.  307. 

30.  Bnty  a  specialty  received  as  collateral  security,  for  a  simple  oft  j 
tract  deht,  does  not  extinguish  the  simple  contract,  and  may*  tberefin^  j 
be  read  in  evidence  in  an  action  of  assumpsit,  to  ascertain  theamooM 
originally  due.     Charles  v.  Scott^  1  S.  &  R.  294. 

31.  A  higher  security  for  a  debt  given  by  different  parties  orfivi 
diffcren.t  sum^willyin  the  absence  of  proof  of  the  intention  of  the  partis^ 
be  presumed  to  have  been  accepted  as  a  collateral  security,  and  not  ■ 
satisfaction  of  the  debt.     Jones  v.  Johnson^  3  W.  &  S.  276. 

32.  A  merger  takes  place  only  where  the  debt  is  one,  and  the  partis 
to  the  securities  are  identical,  which  works  a  dissolution,  not  of  the  ddi^ 
but  of  the  original  security.  Extinguishment  or  satisfaction  of  the  deli( 
depends  upon  the  agreement  and  intention  of  the  parties,  which  is rigUf 
referred  to  the  jury  as  a  question  of  facL    Ibid, 

33.  Where  the  obligee,  in  a  bond,  had  received  from  the  prindpil 
obligor,  certain  bilhs  of  exchange,  which  were  to  be  credited,  in  put 
payment,  when  paid,  but  which  had  been  protested  for  non-paynin^ 
and  the  obligee  had  charged  the  principal  with  the  twenty  per  ecu 
damages  in  account,  and  had  retained  the  bills  without  offering  to letm 
them,  it  was  held  that  he  had  elected  to  consider  them  as  a  payiD4 
and  that  the  surety  was  discharged  pro  tanto.  fVatts  v.  fFillingiii* 
100. 

34.  So,  where  the  bankrupt  act  of  Pennsjivania  provided  that  Ai 
debt  upon  which  a  commission  issued,  should  have  arisen  uponaofr 
tract  ^^ subsequent  to  the  act,"  it  was  ruled,  that  a  bond  taken  $nb»- 
quently  to  the  act,  upon  a  contract  which  arose  before,  warranted  the 
issuing  of  the  conmiission.     Pleasants  v.  Meng  4'  «'•>  1  D.  388. 

35.  A  bond,  assigned  to  the  plaintiff,  to  be  applied  to  the  discharged 
the  debt  for  whidi  the  suit  is  brought,  is  not  payment,  although  itisDtf 
returned  to  the  assignor,  it  being  proved  that  the  consideration  had  failel 
and  that  the  assignor  had  acknowledged  it  to  be  of  no  value.  IVi^ 
V.  Hurst's  ex'rs,  1  P.  C.  C.  441. 

36.  The  acceptance  of  a  bond  from  the  third  person,  for  the  faiihtt 
payment  of  moneys  due  by  the  defendant  to  the  plaintiff,  does  not  impair 
or  extinguish  the  original  cause  of  action,  ^xers  v.  Mussltman^i^ 
115. 

37.  •^mortgaged  land  to  jR,  and  after  his  death  his  executors  sold  put 
of  the  mortgaged  premises  to  C,  who  assumed  the  payment  of  theprip- 
cipal  and  interest,  and  gave  his  bond  to  B  for  the  interest  due.  N« 
receipt  for  the  bond  was  entered  on  the  mortgage,  and  it  did  notappetf 
that  it  was  accepted  by  ^  as  a  satisfaction.  Held,  that  the  bond^ 
not  a  payment  pro  tanto  of  the  interest  due,  so  as  to  discharge  thceifr 
cutors  of  »^i.     Hamilton  v.  Callender's  ex^rs,  1  D.  420. 

3S.  The  general  rule  seems  to  be,  that  if  one  indebted  to  another, bf 
simple  contract,  give  his  creditor  a  promissory  note,  drawn  by  him** 
for  the  same  sum,  without  any  new  consideration,  the  new  note  ahw 
not  be  deemed  a  satisfaction  of  the  original  debt,  unless  so  intended  aw 
accepted  by  the  credarlor.     Hart  v.  Boiler ^  15  S.  &  R.  16j0.  Roherttv 

i 

1 


e  taken  in  satisfaction  of  the  old  note,  is  taking  a  collateral 

'ely,  which  does  not  affect  or  alter  the  original  liabilities  of 

>n  the  old  note  in  any  respect  whatever.*    Weakly  v.  Bell, 

Kehnedt,  J. 

the  dehtor  assign  the  bond  or  other  chose  in  action  of  a  third 

«w  v.  James f  10  S.  &  R.  307. 

her  such  note  or  bond  was  accepted  in  satisfaction  of  the 

m,  is  matter  of  fad  for  the  jury,  and  it  is  error  for  the 

ide  it  as  matter  of  law.     Hart  v.  Boiler^  iit  supra. 

3arol  evidence  is  admissible  to  show  that  the  bond  of  a  third 

transferred  as  collateral  security,  and  not  as  payment.  Leas 

:  supra. 

'  the  amount  be  lost  by  the  negligence  of  the  person  to  whom 

erred,  it  is  to  be  considered  as  payment  of  the  debt.  Roberts 

',  ut  supra* 

ill  of  exchange  be  taken  in  payment  and  discharge  of  a 

»  or  in  such  manner  as  to  show  an  intention  in  the  creditor 

isk  upon  himself,  the  debt  is  discharged;  unless  there  was 

aimess  on  the  part  of  the  debtor.  ^  Brown  v,  Jackson,  2  W. 

Parker  v.  United  States,  1  P.  C.  C.  262,  266. 
without  agreeing  to  receive  the  note  in  satisfaction,  the  ven- 
the  note,  he  cannot  sue  on  the  original  contract  as  long  as 
>ut  of  his  possession.    Parker  v.  The  United  States,  1  P. 

;fore,  it  is  not  a  breach  of  the  condition  of  a  bond,  for  the 
)f  money,  which  might  be  advanced,  that  the  obligee  has 
it  not  paid,  orders  drsiwn  on  him  by  the  person  to  whom  the 
ere  to  have  been  made.     Id.  268. 

*e  the  security  is  not  co-extensive  with  the  original  debt,and 
ce  of  the  same,  or  contemporaneous  instruments,  or  other 
manifestly  appears  that  the  parties  did  not  design  that  the 
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extinguishment  of  the  original  debt  or  demand.     S^prunA&gBt  i 
Dent  ley  y  4  W.  128.    Kennedy,  J. 

51.  Where  a  legacy  of  ^170  was  payable  to  ttf,  a  married  wom% 
and  charged  on  the  land  of  the  defendant,  and  an.agreement  wiinji 
between  the  husband  of  ^  and  the  defendant,  by  which  tbe  ibii|:< 
agreed  to  accept  240  and  a  watch  worth  about  JtlO,  in  fulltalv&iM 
of  the  legacy;  of  which  sum  five  dollars  were  paid  under  tbe  agreeoM^ 
and  then  the  husband  died;  it  was  heldy  that  •A  was  entitled  to  nam 
the  full  amount  of  the  legacy.     Sprvneberger  v.  DeniUj/yA  W.lUi 

52.  In  1S18  ^  contracted  to  sell  to  ^  a  house  and  lot  of  ground  d« 
of  incumbrances.  'In  1822  a^,  being  indebted  to  C,  a  naeetingtookplav 
between  them  and  By  at  which  a  bond  was  executed  by  i?  to  Cfiir  Ai; 
balance  of  purchase-money  due  under  the  articles  of  agreeoienltaMll^ 
receipt  was  endorsed  on  the  agreement,  stating  that  such  bood  « 
given,  and  that  <<  when  paid/' it  would  be  <Mn  full  for  the  pathMi} 
money."  Judgment  was  entered  upon  this  bond  immediately  lAlfe 
wards,  by  virtue  of  a  -warrant  of  attorney.  In  1825  tbe  proipeftyfi 
sold  by  the  sheriff  under  an  execution,  upon  a  recognisanee  given  ii^ 
1820  by  t^,  as  one  of  the  sureties  of  the  slieriflf,  and  was  parclwttdlp 
B  for  a  sum  less  than  the  amount  of  the  bond  to  C.  A  never  eiaeoMi 
a  deed  to  B.  Upon  a  scire  facias  to  revive  the  judgment  oonfevel« 
the  bond  to  C,  it  was  Ae/e/,  that  if  the  bond  was  merely  collateral  «^ 
curity  to  C,  and  t/i  was  not  discharged  by  him  from  the  debt,  JBhiii 
good  defence  to  the  amount  paid  by  him  to  the  sheriff,  and  might  Bpkl 
this  defence  to  the  scire  facias.    WCarty  v.  Springer^  3  P.  K.  151 

53.  If  a  debtor  assign  to  his  creditor  certain  recognisances  as colhleiil 
security,  to  be  collected  by  him  as  he  may  think  proper,  the  creditorii 
not  bound  to  proceed  upon  tiie  recognisances,  but  may  sue  for  the  on* 
ginak  debt:  Miter ^  if  the  debtor  have  assigned  negotiable  securiti« 
which  the  creditor  has  parted  with.  Kemmill  v,  IVilson^A^iX^i* 
R.  308. 

54.  A  promissory  note  of  a  third  person,  received  as  collateral  secnritf 
for  a  debt,  may  he  sued,  and  the  amount  recovered  when  due,  vrithout 
first  resorting  for  payment  to  the  original  debtor.  Lishy  v.  O'BntMi 
4  W.  141. 

55.  A  note  or  bill  taken  in  satisfaction  of  a  precedent  debt,  irupMi 
no  further  duty  on  the  creditor,  than  to  use  reasonable  diligeitce  in  ob- 
taining payment  or  acceptance,  ,by  presenting  it  in  season,  and  givii| 
notice  of  its  dishonour  to  the  debtor  from  whom  it  was  had,  if  be  be  i 
party  to  it:  but  if  he  is  not  a  party  to  it,  even  want  of  notice  is  immtl^ 
rial,  unless  he  has  sustained  actual  loss  from  it.  ArLughan  v.  Bmsrii 
4  VV.  308. 

56.  Where  a  negotiable  note  has  been  given  for  the  price  of  gooi 
sold  by  the  plaintiflf  to  the  defendant,  and  the  plaintiff  brings  suit  opfli 
the  original  contract,  the  note  must  be  produced  at  the  trial,  or  it  db^ 
be  proved  to  have  been  lost  or  destroyed.  Hays  v.  AfClurgt4  W.4SI 

57.  Ji  beuig  indebted  to  By  and  a  suit  depending  for  the  recoreryif 
the  debt,  B  agreed  to  receive  the  note  of  C,  a  third  person,  which  vtf 
to  be  in  payment  of  the  debt,  in  case  the  note  should  bepaidatmabt 
rity,  C  became  insolvent,  and  his  note  was  not  paid,  andiffprooeedei 
with  his  suit^and  obtained  judgment  against  •/?,  who  afterwards  broivM 
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jatmc  Bj  alleging  that  the  amount  of  the  debt  due  to  him  by  C 
1st  by  B*%  not  giving  up  to  him  the  note,  nor  using  due  diligence 
Mcating  C  Held^  that  B  was  not  bound  to  bring  suit  against  C 
\  note,  nor  to  incur  any  trouble  or  risk  to  recover  the  money  from 
Omiaiy  v.  Fortune^  16  S.  &  R.  302^ 

IVhether  \i^  had  requested  the  return  to  him  of  Cs  note,  and 
been  refused,  B  would  have  been  liable  to  him  for  any  loss  or 
g^  sustained,  dtUntafur,    Ibid. 

Where  the  payee  of  a  note  got  it  discounted  at  a  bank,  and  on 
I  of  payment  at  maturity  brought  suit  on  the  original  cau^s  of 
,  and  after  suit  bronght  repaid  the  bank  and  took  back  the  note,  it 
tid  that  he  was  not  entitled  to  recover,  the  note  being  outstanding 
commencement  of  the  suit.  Small  v.  JoneSf  8  W.  265. 
Where  the  note  is  outstanding  in  the  hands  of  an  agent  of  the 
iff  or  of  one  who  has  paid  no  consideration,  it  is  sufficient  to  pro- 
t  at  the  trial.    Ibid,    Sergeant,  J. 

The  defendant  being  indebted  to  the  plaintiff  for  goods  sold,  drew 
of  exchange  for  the  amount  on  ^j  which  was  duly  accepted,  but 
lid.  An  action  of  assumpsit  was  then  brought  by  the  plaintiff 
(t  the  defendant,  in  which  the  plaintiff  declared  for  goods  sold, 
and  labour  done,  and  on  an  account  stated.  This  action  was 
ited  by  the  defendant.  At  the  hearing  before  the  arbitrators  the 
Iff  produced  no  other  evidence  than  the  bill  of  exchange.  The 
Uors  found  that  the  plaintiff  had  no  cause  of  action.  The  plaintiff 
led;  and  on  the  trial  before  the  jury  the  plaintiff  gave  in  evidence 
ok  account  but  not  the  bill  of  exchange.  A  verdict  and  judgment 
nven  for  the  defendant.  A  new  action  was  then  brought,  in  which 
iiiUiff  declared  against  the  defendant  as  the  drawer  of  the  bill  of 
nge.  Held,  that  if  the  bill  of  exchange  were  taken  in  payment 
uisfaction  of  the  debt  for  goods  sold,  &c.,  it  formed  a  distant  cause 
on;  and  that  the  verdict  and  judgment  in  the  action  for  the  goods 
cc.  were  not  conclusive  against  the  right  to  recover  in  this  action. 
ngton  V.  Gray,  5  Wh.  487. 

A  creditor  may,  if  he  chooses,  relinquish  a  collateral  security  al- 
ter, without  the  assent  of  other  creditors  of  the  debt.  Matter  of 
\  DyotVs  Estate,  2  W.  &  S.  490.  Rogers,  J. 
Where  a  judgment  against  a  third  person  is  taken  as  collateral 
ly,  it  becomes  nevertheless  the  property  of  the  party  to  whom  it 
gned,  and  subject  to  his  exclusive  control,  and  if  the  money  is  lost 
I  neglect  he  must  bear  the  loss,  unless  there  is  an  express  agree- 
to  the  contrary.  Beale  v.  The  Farmers  and  Mechanics^  Bank, 
529. 

'  The  plaintiffs  sold  goods  to  «^,  on  a  credit  of  six  months,  and 
^ards  took  from  ^/i  and  the  defendant  a  joint  and  several  note  for 
nount,  at  12  months,  td  afterwards  made  other  purchases  from 
)laintiffs,  and  made  payments  on  account,  which  were  credited 
rally  on  the  plaintiffs*  books  without  specific  appropriation.  Held^ 
ihe  note  was  to  be  considered  as  taken  on  collateral  security,  and 
ihe  payments  were  to  be  applied  in  discharge  of  the  debt  for  the 
I  first  sold,  and  consequently  in  relief  of  the  surety.  Berghaus  v. 
r,  9  W.  386. 
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65.  One  who  receives  a  counterfeit  note  in  payment  from  bd  imiooail 
person,  and  retains  it  six  months,  is  guilty  of  nnreasouable  negligne^ 
and  cannot  recover  of  the  person  from  whom  he  received  it  Bojfmd 
V.  Baary  13  S.  &  R.  318. 

66.  If  the  bills  or  notes  of  a  third  person  are  transferred  foradik 
contracted  at  the  time,  the  presumption  is  that  Ihey  are  received  id  ai^ 
faction  of  it;  but  if  for  a  precedent  debt,  it  is  that  rhey  are  reoeifedv 
collateral  security  for  it;  and  in  either  case  the  presumptioD  may  be» 
butted  by  direct  or  circumstantial  evidence.  Bayard  v.  Shunkj  I  W.t 
S.  9^  95.     Gibson,  G.  J. 

67.  But  bank  notes  stand  on  a  different  footing;  and  the  weigbtrf 
authority  bearing  directly  on  the  point  is  decisively  in  favour  of  thepA 
tion  that  bona  fide  payment  in  the  notes  of  a  broken  bauk  di8chai]geilki 
debt.     Id.  95.    Gibson^  G.  J. 

68.  Where  a  sheriff,  having  made  a  levy  upon  goods  of  a  defcDdii( 
received  from  him  the  notes  of  a  certain  bank  iu  Maryland  to  theanaM 
of  the  debt  and  costs,  and  gave  him  a  receipt  in  full,  and  on  theoei 
day  paid  the  same  notes  to  the  attorney  of  the  plaintiff,  who  gavea» 
ceipt  for  the  same  as  for  so  much  money;  it  was  held  that  the  payoflrt 
discharged  the  debt,  although  it  appeared  afterwards  that  the  bank  hi 
stopped  payment  and  failed  on  the  day  before  the  payment  by  ihed^ 
fendant  to  the  sheriff.    Bayard  v.  Shunk^  1  W.  &  S.  92. 

69.  •/?  being  indebted  to  !8,  for  goods  sold,  gave  his  note  to  C,lki 
agent  of  B^  in  order  that  a  discount  might  be  obtained  thereon.  Tbenok 
was  afterwards  surrendered  to  t/^,  under  circumstances  of  misrepreseiilir 
tion,  by  the  drawer.  Heldy  that  the  note  was  not  an  extinguishmeatif 
the  original  debt.     Lewis  v.  Manly y  2  Y.  200. 

70.  If  a  creditor  take  a  note  from  his  debtor,  endorse  it  and  get  it  dis- 
counted at  bank,  and  apply  the  proceeds  to  the  credit  of  the  drawer,ui 
afterwards  the  note  is  protested  and  paid  by  the  creditor,  this  is  not  sock 
a  parting  with  the  note  as  makes  it  an  extinguishment  of  the  precediof 
debt.     Kean  4'  al.  v.  Dufresney  3  S.  &  R.  233. 

71.  A  simple  contract  debt  for  work  done  at  the  instance  of  tbed^ 
fendant's  wife,  is  not  extuiguished  by  a  judgment  obtained  by  thestna 
plaintiff,  for  the  same  debt,  in  an  action  against  the  wife  alone.  £tV 
V.  Bozarthy2  S.  &  R.  275. 

72.  A  confession  of  judgment  by  a  third  person  to  the  plaintiff, fort 
simple  contract  debt  due  from  the  defendant  to  the  plaintiff,  is  ooti 
merger  of  the  debt.     Wolf  v.  IVyethy  11  S.  &  R.  149. 

73.  Nor  is  the  judgment  a  payment  or  extinguishment  of  the  debd 
unless  it  was  so  intended  and  agreed  by  the  parties.     Ibid. 

74.  If  the  obligee,  in  a  joint  and  several  bond,  appoint  one  of  tbed* 
ministrators  of  one  of  the  obligors,  having  assets,  to  be  one  of  his  ova 
executors,  the  debt  is  extinguished,  and  the  surviving  obligor discbargai 
Griffith  V.  CheWy  8  S.  &  R.  17. 

75.  And  the  law  is  the  same  where  the  obligee,  in  his  lifetime,  obtiioi 
several  judgments  against  the  surviving  obligor,  and  the  represeotatiitf 
of  the  deceased  obligor.     Ibid. 

76.  But  although  ii;  laWy  the  appointment  of  a  debtor  as  executor, ii 
an  extinguishment  of  the  debt^yet  in  equity  it  is  otherwise;  and  the  debt 
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1  aiieU  ai  respects  creditors  of  the  testator,  or  a  residuary  legatee. 
y  ▼.  Clenuonf  9  S.  &  R.  204. 

.  Where  the  obligee  in  a  bond  given  to  him  by  a  principal  and 
y,  appointed  the  principal  one  of  his  execntors,  it  was  held  that  this 
it  release  of  the  bond  as  to  the  principal,  and  consequently  discharged 
uretyi  though  the  amount  of  the  bond  became  assets  in  the  hands 
e  executors.  Eichelberger  v.  Morris j  6  W.  42. 
-  In  asaumpsii  against  two  on  a  joint  contract,  if  one  confess  judg- 
:  for  a  certain  sum,  (a  final  judgment,)  and  the  plaintiff  take  execu- 
upon  it,  ii  seems^  his  remedy  against  the  other  is  entirely  gon^  and 
in  neither  proceed  to  trial  against  him  in  that  suit,  nor  maintain  any 
r  suit,  although  the  defendant  who  confessed  judgment  is  insolvent. 
W/  V.  fVilHamSj  Sup.  Ct.  MS.  S.  C.  2  S.  &  R.  2S0. 
L  And  where  an  action  was- brought  against  t^,  the  drawer  of  a» 
I  who  was  proceeded  against  to  a  final  judgment,  (as  on  an  award 
i>itratorB  for  a  certain  sum,)  and  it  was  afterwards  discovered  by 
)laintiff  that  B  was  a  dormant  partner,  it  was  held^  that  the  judg- 
t  in  the  suit  against  ^y  was  a  bar  to  any  action  against  B.  Smith 
'lack,  Sap.  Ct.  Dec.  SO,  1822,  MS.  S.  C.  9  S.  &  R.  142. 
I  But  an  interlocutory  judgment  extinguishes  nothing;  and  therefore 
judgment  would  not  bar  proceedings  against  the  other  debtor. 
''all  V.  IVilliamSj  ut  supra,  and  see  Mears  v.  The  Commonwealth^ 
.  226.    Huston,  J. 

..  So,  in  a  joint  action  two  on  a  joint  and  several  bond,  if  the  writ 
srved  on  one  only  and  judgment  be  takep  against  him,  and  the 
r  is  returned  non  est  inventus,  the  judgment  aeainst  the  obligor 
appeared  is  a  bar  to  a  suit  against  the  other.  Downey  v.  Bank 
rreen  Castle,  13  S.  &  R.  288. 

I.  In  an  action  against  one  of  several  co-obligors  in  a  joint  and 
ral  bond,  an  award  of  arbitrators  that  <<  the  plaintiff  had  no  cause  of 
»n,"  is  a  bar  to  a  suit  against  the  other  co-obligors,  unless  the  award 
on  a  plea  personal  to  the  first  defendant,  and  not  affecting  the  other 
?ors.  Hostitter  v.  Kaufman,  11  S.  &  R.  146. 
L  In  an  action  of  debt  against  two,  both  of  whom  were  served,  one 
le  defendants  confessed  judgment  in  1818,  and  in  1822  the  court  on 
ion  rendered  judgment  against  the  other:  Held,  thai  the  lastjudg- 
t  was  erroneous.  Shively  v.  The  United  States,  5  W.  332. 
I.  Where  a  release  is  given  to  a  debtor  of  the  United  States  by  the 
etary  of  the  treasury,  under  the  act  of  2d  March,  1831,  it  has 
same  effect  and  consequences  as  an  ordinary  release  from  a  creditor 
debtor.  United  States  v.  Thompson,  G.  614. 
5.  Where  a  joint  judgment  was  rendered  against  two  obligors  in 
mr  of  the  United  States,  and  one  of  them  was  subsequently  released 
cr  the  provisions  of  the  act  of  2d  March,  1831;  it  was  held,  that 
release  was  a  good  defence  under  the  plea  of  payment  to  a  scire 
'as  issued  to  remove  the  judgment  against  the  other  obligor.  United 
its  V.  Thompson,  G.  614. 

»6.  Taking  a  judgment  in  a  several  action,  from  one  of  the  obligors 
I  joint  and  several  bond  will  not  discharge  the  others.    Rhoade  v. 
Nienc/b,  8  W.  448. 
17.  In  an  action  against  J.  W.,  as  surviving  partner  of  T.  F.,  to  re- 
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cover  a  debt  which  was  contracted  by  T.  F.  trading  as  T.  F.  t  CoL,a 
1833,  it  appeared  that  the  plaintiff  sued  T.  F.  in  1834,  and  that  T.f. 
confessed  judgment  for  the  amount  of  the  debt,  and  that  T.  F.  ahognl 
his  personal  bond,  with  a  warrant  of  attorney  to  confess  jadgnnl  ■ 
another  state:  npon  which  judgment  was  entered.  Hdd^  thil  At 
action  againM  J.  W.  was  barred  notwithstanding  the  act  of  the  Ml 
of  April,  1S30.     LewtJt  v.  WUliams.  6  Wh.  264. 

^.  If  a  joint  suit  be  brought  against  two  co-obligors,  and  oneofthR? 
die  pending  the  suit,  and  the  plaintiff  takes  a  judgment  against  thei# 
vivor,  the  estate  of  the  deceased  obligor  is  discharged.  JfniMyfi 
Cochrane  1  W.&S.  112. 

89.  The  acceptance  of  a  specially  from  one  partner  or  taking  tjod^ 
roent  against  him,  extineuishes  the  claim  aeainst  the  other,  vheiM 
known  or  dormant,    •inderson  v.  Levan,  1  W.  &  S.  334. 

90.  A  receipt,  not  under  seal,  to  one  of  several  joint  debtors, ferlfe 
part  of  the  debt,  discharges  the  other  altogether.  MilUken  v.  Bnmn^ 
1  R.  391.    (Too,  J.  dissenting.) .  ] 

91.  By  the  law  of  Pennsylvania,  as  it  is  now  settled,  a  discharge, 
quittance  or  release  of  a  debt,  is,  though  secnred  by  a  formal 
instrument,  as  valid  without  a  seal  as  with  it.   Milliken  v.  BnmmAff 
398.     Huston,  J. 

92.  A  release  of  one  joint  debtor  is  a  release  of  all;  but  in  theeantf 
a  several  contract,  this  is  not  the  case.  Burson  v.  Kin^idj  3  P.  R*tt 
Kennedy,  J. 

93.  Where  thete  are  two  joint  debtors,  and  the  creditor  has  thewitf 
of  satisfaction  in  his  hanris  by  legal  process  levied  on  thepropertfrf 
one,  and  chooses  not  to  retain  it,  hut  suffers  it  to  pnss  from  his  haoi^ 
the  other  debtor  is  discharged  pro  ianto.    Com,  v.  HaaSj  16  S.  &R.S5C 

94.  Where  a  prothonoiary  and  a  sheriff  received  fees  for  each  oil* 
during  their  continuance  in  office,  the  fees  received  by  the  prothotv^ 
for  the  sheriff,  against  which  he  was  entitled  to  set  off  money  reoeivR 
by  the  sheriff  for  him,  were  heid  to  ha^re  been  fees  received  by  ihep** 
thonotary  while  in  office,  and  liable  to  taxation  under  tfib  act  of  lOlhif  | 
March,  1810,  although  no  actual  settlement  of  accounts  took  placebo 
tween  them  until  a  considerable  time  after  the  prothonotary  had  goM 
out  of  office.     Commonwealth  v.  Clarkson^  1  R.  291. 

95.  Mutual  demands  do  not  necessarily  extinguish  each  other  byiDd* 
operation  of  law,  and  a  third  person  has  no  right  to  say  that  a  demml 
has  been  so  extinguished,  unless  he  can  show  some  equity  in  \\vaA 
which  requires  it,  or  some  duty  on  the  party  imposing  on  him  an  oMifr 
tion  to  make  such  set-off  and  extinguishment.  Himes  v,  Barnii:,^^' 
43.     Sergeant,  J. 

96.  Where  there  is  an  agreement  at  the  time  of  confessing  a  jiideioai 
that  certain  claims  of  the  defendant  when  ascertained  and  settled  shoaii 
be  deducted  from  the  amount  of  the  judgment,  such  agreement  nwfta 
used  by  third  persons  who  have  an  interest  in  it.     Ibid. 

97.  Where  the  holder  of  a  prior  judgment  was  surety  to  the  plaintiffs 
a  later  judgment  for  the  payment  of  the  money  and  was  also  insol7ent,tf 
was  he/d  that  he  was  not  entitled  to  receive  the  amount  of  his  judgni^ 
to  the  prejudice  of  his  creditor  the  holder  of  the  later  judgment.  Hi^ 
V.  BarnitZy  8  W.  43. 


iiig  extinguished  so  much  of  the  mortgage  d^U     Carmalt 

.  406.     Post  V.  Carmalt  J  2  W.  &  S.  70. 

this  although  the  mortgagee -testified  that  the  mortgagor 

any  unsettled  account  that  he  had  against  him  to  the  debt 
I  mortgage.    Post  v.  Carmalt^  2  W,  &  S.  70. 
settled  that  mutual  debts  do  not /7«r^e  extinguish  each  other. 
mult^  2  W.  &  S.  72.     Sergeant,  J. 
feet  such  extinguishment  there  must  be  some  act  of  the 

mutually  debtor  and  creditor,  by  which  they  conclusively 
.  one  shall  go  in  satisfaction  for  the  other.  No  particular 
king  such  application  is  designated  by  law,  but  certainly 
)e  some  positive  and  definite  act  or  agreement  by  which 
are  bound,  and  not  a  floating  general  intention  or  willing- 
ither  may  relinquish,  &c.    Ibid. 

3rty  placed  by  a  debtor  in  the  hands  of  his  creditors,  is  not 
red  as  having  been  received  in  full  discharge  of  the  debt, 
lainly  appears  to  have  been  the  intention  of  the  parlies. 
'field,  5  R.  166. 

re,  therefore,  jPhad  borrowed  the  note  of  the  plaintiffs  en- 
»vide  for  it,  if  not  paid,  out  of  funds  shipped  to  Gibraltar^ 
ds  borrowed  from  them  another  note,  declaring  in  the  re-  < 
>r  ir,that  he  had  endorsed  a  bill  of  lading  for  goods  '<as  coU 

afterwards  the  parties  entered  into  an  agreement  under 
ifter  reciting  that  F  was  desirous  of  securing  to  the  plain- 
unt  ^f  the  note,  transferred  to  them  merchandize  expected 
u  the  West  Indies,  '<  to  have  and  to  hold  for  the  payment  of 
,"  and  stipulating  that  whatever  sum  might  remain  in  thrf 

plaintiffs  from  the  proceeds  of  the  merchandize,  over  ^nd 
ym'ent  of  the  said  debt,  should  be  retiirned  to  jPor  his  as* 
as  held  that  the  plaintiffs  held  the  goods  only  as  collateral 

the  plaintiffs  having  sold  them  to  ^^  on  a  credit,  on  account 
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D.  Of  voluntary  assignments  for  the  benefit  of  creditors. 
(a)  When  such  assignments  will  be  good. 

106.  Voluntary  conveyances  of  their  estate  made  bona  Jidt  by 
debtors  to  trustees  for  the  benefit  of  crodi:ors,  though  a  preference  i 
given  to  one  or  more  of  the  creditors,  in  exchision  of  the  rest,  haTefl^ 
quently  been  recognised  and  supported  by  the  courts  of  PenDsylvani. 
Burd  V.  Smifdi^  4  D.  85,  in  note.     Smith,  J. 

107.  Independently  of  the  bankrupt  laws,  a  debtor  may  prefer  on 
set  of  creditors  to  another,  and  such  a  measure  would  be  neither  illegri 
nor  immoral.  Lippincott  v.  Barker^  2  Binn.  186;  S.  P.  PierponH 
Lard  v,  Graham^  4  W.  C.  C.  R.  232.  United  States  r.  JTin;,  WiL 
21.  Harman  v.  Beese,  1  Br.  11.  Cameron  v.  Montgomeryfl$S.k 
R.  132. 

^  108.  There  is  notliincr  in  the  stat.  13  Eliz.  c.  5,  to  hinder  a  manfroi, 
giving  a  preference  to  any  creditor  he  pleases,  before  or  eyeuqfterm 
action  brought  against  hiuj.  fFilt  v.  Franklin^  1  Binn.  514. 
.  109.  Where  there  is  no  bankrupt  act  existing,  a  debtor  may  lawfdf 
make  choice  of  his  own  trustees.     Id.  516. 

110.  One  may  he  an  assignee  in  a  voluntary  assignment,  for  thebe» 
fit  of  creditors,  who  is  not  himself  a  creditor.     Id.  520. 

111.  Quere.  Whether  deeds  of  assignment,  made  without  the  prififf 
of  creditors,  and  excluding  all  who  do  not  execute  releases,  are  falidfli 
general  principles.     Lippincott  v.  Barker ^  2  Binn.  174. 

112.  //  seemsy  that  where  no  time  is  limited",  or  a  very  distant  penJ 
named,  within  which  the  conditions  may  he  complied  with,  suchaw^ 
ment  would  be  considered  fraudulent.  Pierpoht  4*  Lord  v.  Graham 
4  W.  C.  C.  R.  232. 

113.  iSect/.y,  where  a  reasonable  time  is  limited,  within  which  the tnrt 
property  is  to  vest  in  those,  for  whom  the  beneficial  interest  was  intendf^ 
What  should  be  considered  a  reasonable  time  for  the  performance  of  th 
conditions,  will,  in  general,  depend  upon  the  circumstances  of  the  cut 
But  the  fair  objects  of  the  limitation,  being  to  afford  an  opportunity !• 
the  creditors,  to  accept,  or  reject  the  terms  on  which  the  trust  is  creatd; 
the  time  should  not  exceed  what  may  be  thought  necessary  for  the  pur- 
pose.    Ibid, 

114.  An  assignment  in  trust,  for  the  benefit  of  such  creditors  asshonn 
release  their  debts,  is  founded  upon  a  sufficient  consideration  in  la*- 
Ibid. 

115.  An  assignment  by  a  debtor  to  assignees  in  trust  for  the  payo^ij 
of  his  debts,  is  good,  although  it  contains  a  provision  excluding  w 
creditors  who  shall  not  execute  a  release,  and  directing  the  paynnentt© 
the  assignor  of  the  surplus  that  may  remain,  after  satisfying  the  creditor 
provided  for.     Livingston  v.  Bellj  3  W.  19S. 

116.  The  want  of  a  schedule  of  property  in  ag-en^ro/assignnicntW 
the  benefit  of  creditors,  is  a  circumstance  proper  to  be  taken  into  consi- 
deration, but  is  not  in  itself  conclusive  evidence  of  fraud.  Wilt  t 
Franklin^  1  Binn.  516,  523.     Pierpont  v.  Graham^  ut  supra. 

117.  If  possession  accompany  the  transfer,  and  the  transaction  is w 
all  other  respects  fair,  it  seems  the  mere  circumstance  of  a  vantof* 
schedule^  will  not  render  it  fraudulent.    Pierpont  v.  GrahamjOX stipt*- 
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5.  w?,  being  largely  indebted  to  several  creditors,  some  of  whom 
on  the  eve  of  obtaining  judgment,  assigned  certain  estates  to  B 
7y  in  trust,  to  dispose  of  the  same,  and  distribute  the  proceeds  among 
creditors,  as  should  agree  in  writing  to  accept  the  same  within  nine 
hs,  and  in  trust  also  to  pay  to  the  said  t^,  the  proportion  of  all  such 
ors,  as  should  not  signify  their  acceptance  within  the  specified  time, 
leed  was  not  delivered  to  the  assignees  for  about  two  months  after  , 
Ue,  was  made  without  the  consent  of  the  creditor;,  and  was  not 
npanied  by  a  schedule  of  the  debts.  Held^  (two  judges  dissenting,) 
he  assignment  was  fraudulent  in  law,  and  void,  as  against  a  credi- 
ho  had  obtained  judgment.  Purd  v.  Smithj  Ct.  Errors,  4  D.  76. 
)•  The  f7iam/70inf,  decided  in  Burd  v.  Smithy  was  that  the  assign- 
was  invalid,  because  the  shares  of  those  who  did  not  express  their 
t  were  to  be  paid  over  to  the  debtor  who  was  notoriously  insolvent; 
here  was  reason  to  suppose,  that  it  would  have  been  almost  in# 
ble  Tor  the  whole  of  the  creditors  to  receive  notice  of  the  deed,  and 
y  their  assent  within  the  limited  time.  1  Binn.  515,  522.  Tiloh- 
C.  J.  and  Yejltjes  J. 

).  An  assignment  was  made  by  a  debtor,  of  all  his  property,  to 
:es  for  the  benefit  of  such  creditors  as  should,  within  four  months, 
ite  a  general  release  of  all  demands.  The  deed  was  executed  on 
rdaj/j  and  acknowledged  on  Monday y  in  the  course  of  which  day; 
eral  meeting  of  the  creditors  was  called,  at  which  all  but  one  or  two 
ded.  The  assignment  was  produced  and  accepted  by  them,  and 
!8sion  of  the  goods  was  delivered  to  the  assignees.  On  the  same 
,  qfter  the  proceedings  of  the  credit  orsy  judgment  was  confessed  on 
tid,  given  by  the  debtor,  and  a  ^.  fa.  delivered  to  the  sheriff,  by 
e  of  which,  he  levied  on  and  sold  the  goods  in  the  possession  of 
ssignees.  Held  that  the  assignment  was  valid,  and  passed  the 
Brty  from  the  time  the  creditors  agreed  to  accept  it,  so  as  to  make 
heriff  liable  in  an  action  of  trespass.  Lippincott  fy  al,  v.  Barker, 
DO.  174. 

II.  A  verdict  for  a  large  sum  was  obtained  against  t^,  on  the  after- 
1  of  Saturday y  and  on  the  same  evening  he  conveyed  all  his  property 
trustee  of  his  own  choice,  for  the  benefit  of  all  his  creditors,  in  equal 
onions.  The  trustee  lived  at  a  distance  of  twenty-three  miles, 
did  not  hear  of  the  deed  until  four  days  afterwards  when  he  assent- 
The  debtor  continued  in  possession  of  the  furniture  and  goods,  the 
dtty  after  the  execution  of  the  deed  and  part  of  Monday y  when  they 
3  levied  on  at  the  suit  of  a  creditor.  The  title  deeds  of  the  real 
:e  also,  remained  in  the  hands  of  the  grantor,  for  a  period  of  nearly 
months.  Heldy  that  the  deed  was  valid,  and  took  effect  from  its 
:ntion.  Wilt  v.  Frankliny  1  Binn.  552.  [See  the  remarks  of  G.  J. 
SON,  on  this  case  in  M^ Kinney  v.  Rhoadsy  5  W.  345.] 
22.  It  is  indispensable  to  the  effect  of  an  assignment  for  the  benefit  of 
itors,  as  well  as  of  other  deeds,  that  it  should  be  actually  delivered 
nt  into  a  course  of  transmission,  beyond  the  grantor's  control,  to  the 
mee;  otherwise  an  execution  will  be  preferred.  M^ Kinney  v.  Boads, 
^843. 

S3.  The  deposit  of  the  deed  id  the  post-office,  directed  to  the  assignee,    . 
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remains  in  the  debtor,  and  not  in  the  assignees,  and  may 
execution  by  a  dissenting  creditor.     Ibid, 

126.  Tiie  rnle  clearly  deducible  from  the  cases  is,  that  n 
Ja  an  assignment,  make  a  reservation  at  the  expense  of  hil 
any  part  of  Itis  income  or  property  for  his  own  benefit,  nor  i 
late  for  any  advantage  either  to  himself  or  family.  SfClu 
3  P.  R.  91,  93.     RoQ£BS,  J. 

127.  Where  a  debtor  executed  an  assignment  of  all  hi: 
effects,  (being  a  certain  factory  and  machinery,  &c.)  and  ai 
was  entered  into  between  him  and  his  assignees,  by  which 
lo  employ  him  as  agent  in  conducting  the  business,  and  I 
third  of  the  profits  for  his  support  and  that  of  his  lamily 
further  agreed,  that  in  case  of  the  death  of  the  assignor,  or 
otherwise  prevented  from  managing  the  factory,  another  agi 
employed  by  the  assignees,  who  was  to  be  paid  a  reasonabj 
of  the  third  of  the  profits  allowed  to  the  assignor,  it  was  A 
stipulation  rendered  the  assignment  fraudulent  and  void. 
Lecky,  3  P.  R.  83. 

128.  Where  there  is  such  fraud,  the  assignmeDt  is  Toid 
Ihe  property  remains  in  the  debtor,  liable  to  the  execati 
creditors  who  have  not  assented  to  the  assignment.     Ibid, 

129.  It  is  not  sullicient  to  render  an  assigDment  for  ll: 
creditors  fraudulent  and  void,  that  it  contains  no  schedule  ol 
nor  limitation  of  time  for  the  execution  of  the  trust,  nor  ih 
preference  to  some  creditors  over  others,  nor  that  the  grai 
debted  at  the  time.     Houier  v,  Geesaman,  17  S.  &  R.  851. 

130.  An  absolute  assignment  was  made  of  personal  propc 
to  pay  certain  preferred  debts  in  the  first  place,  and  then  all 
the  assignor  remained  in  possession, and  carried  on  hisbunnt 


nt)  in  the  first  instance,  of  an  alleged  debt,  to  the  son  of  one  of 
ees,  who,  in  point  of  fact,  was  not  a  creditor,  the  preference 
julently  intended  for  the  benefit  of  the  assignor  himself;  it  was 
the  whole  assignment  was  invalidated  by  this  circumstance, 
he  assignee  was  not  entitled  to  receive  the  proceeds  of  real 
le  assignor,  for  the  benefit  of  the  remaining  creditors  in  the 
t,  as  against  judgment  creditors  of  the  assignor.  Irtoin  v« 
h.  347. 

3  circumstance  that  the  assignor  was  employed  by  the  assignee 
leyman  in  finishing  work,  does  not  render  the  assignment 
,  unless  his  employment  was  part  of  the  consideration  of  the 
Deckard  v.  Case^  5  W.  22. 

provision  in  an  assignment,  directing  the  assignees  to  pay  the 
iir  hands  to  the  creditors  provided  for,  at  a  period  longer  than 
D  the  date  of  the  assignment,  renders  the  assignment  absolutely 
linst  creditors  who  did  not  assent.    Sherer  v.  Lantzerheizerj 

e  legality  of  an  assignment  is  not  affected  by  a  particular  form 
being  prescribed  and  appended.    Bayne  v.   fVylie^  10  W. 

•r  by  a  provision  that  the  goods  of  the  assignor  should  be  dis- 
nong  the  creditors  who  should  have  released,  at  their  prime 
ive  of  carriage;  the  question  of  prime  cost  to  bo  settled  in 
ince  by  the  assignee,  and  no  distribution  to  be  made  until  the 
of  sixty  days  from  the  date  of  the  assignment;  and  if  the  goods 
more  than  suflScient  to  pay  the  releasing  creditors,  then  the 
be  sold  and  th9  proceeds  divided  among  all  the  creditors. 

liere  an  assignment  for  the  benefit  of  creditors  stipulated  that 
6  should  take  immediate  possession  of  the  goods  and  keep  pos- 
he  same  for  the  space  of  twenty-five  days  from  the  date  of  the 

\     tkt\A  iT    witViin    tViot    tima    tliA    «iooinprt/%r    oIn/Milrl  CQticr«r  r»Artnin 
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(b)  Construction  of  certain  assignments. 

139.  .^  and  JS,  partners  in  trade,  conveyed  to  C,  <<  all  iheir,  the  nid 
j3  and  ^'s,  real  and  personal  estate,  whatsoever  and  wheresoever,  ind 
all  their  estate,  right,  title,  and  interest  in  the  same,"  &c.  in  trust,  to  sdl 
and  dispose  of  the  same,  and  to  collect  the  debts  due  to  them,  *^forik 
firm  aforesaid^^  and  out  of  the  proceeds  of  the  sale,  and  the  moQeyeot 
lected,  to  pay  the  debts  of  the  partnership.  The  deed  recited  the  iDi- 
bility  of  the  jfrm  to  pay  their  debts,  but  no  mention  was  made  of  sep^ 
rate  debts;  throughout  the  deed  the  names  of  the  partners  were  mentioiied 
together;  and  if  a  surplus  remained  after  satisfying  their  creditors,  il 
was  directed  to  be  <<  returned,  reconveyed,  and  assigned  to  the  said  4 
and  B^  their  executors,  administrators,  and  assigns."  At  the  date  of  tb 
deed,  the  partnership  did  not  hold  any  real  property,  but  nS  was  lb 
owner  of  real  estate  in  his  separate  capacity.  Heldy  that  the  stpanU 
real  estate  oi^  passed  by  the  assignment.  Wharton  v.  Fisher,  2  &t 
R.  178. 

140.  td  and  B,  by  deed,  conveyed  all  their  estate  in  trust,  to  pay,  ^  l!l| 
The  following  named  persons  (naming  them)  the  following  sum8,&cfar 
money  lent,"  &c.  "  2dly,  To  pay  and  satisfy  Xh^  following  named ptp^ 
sons  tlie  following  sums  of  money  being  for  notes  lent  and  endon^ 
ments,  to  wit,  C  4-  Co.  2053  dollars,  to  I)  Sr  E,  6490  dollars."  «  Pit- 
vided,  that  no  one  of  the  debts  before  mentioned,  shall  ha?e  aif 
preference,  but  the  sum  shall  be  paid  rateably,  according  to  their  resp» 
tive  amounts,"  &c.  And,  "provided,  that  no  one  of  the  GrediM 
preferred  and  named  as  aforesaid,  on  whose  paper  the  said  assigDOii 
should  be  and  remain  endorsers,  should  receive  their  proportions,  nndl 
they  should  have  taken  up  the  said  notes,  or  otherwise  freed  themfroa 
their  responsibility  as  endorsers."  Prior  to  the  assignment,  •^  and  -Bhad 
drawn  four  notes,  amounting  together  to  2053  dollars,  which  becamedoi 
afior  the  assignmnnt,  and  were  endorsed  by  C  fy  Co,  for  the  accomnKH 
dation  of  ^/2  and  B,  and  were  given  to  D  and  £?,  for  goods  sold  byite 
latter  to  j2  and  B.  On  the  day  of  the  date  of  the  assignment,  DimiB 
executed  a  release  to  the  assignors,  and  at  the  execution  of  the  assign- 
ment the  assignors  were  not  indebted  to  C  ^*^Co.j  who,  on  the  contraiyf 
were  indebted  to  the  assignors.  //<?W,  that  the  preference  was  nolgivei 
to  C  4'  Co,  personally,  but  to  the  four  notes  endorsed  by  them,  and  itet 
I)  and  -S,  in  wliose  hands  they  were,  might  recover  the  amount  dueflo 
them,  in  an  action  brought  in  the  name  of  C  <5*  Co.  for  their  use.  ^ 
ner  v.  Imbrie,  6  S.  &  R.  401. 

141.  Under  an  assignment  made  for  the  payment  (among  others)oi 
"  all  accommodation  notes  subscribed  or  endorsed  for  the  assignors, sotf 
to  exonerate  the  makers  or  endorsers  of  the  said  /lo/e^,  from  their  lia- 
bility therefor,"  it  was  hcld^  1,  That  a  6?7/ drawn  on  the  assignors'* 
their  accommodation,  in  favour  of  and  endorsed  by  the  drawer,  and >0' 
cepted  and  negotiated  by  the  assignors,  was  within  the  preference  giw> 
by  this  clause.  2d,  That  the  holders  of  such  accommodation  notes  ^c^ 
entitled  to  be  paid  only  what  remained,  after  deducting  the  balaiKeo* 
to  the  assia:nors  from  the  subscribers  or  endorsers  on  other  accounts.  ^ 
Costa  V.  Guieuj  7  S.  &  R.  462. 
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3.  Where  an  assignment  of  personal  property,  described  it  in  a 
e  manner,  it  was  held^  that  a  notice  given  by  the  assignees,  before 
ight  of  any  third  person  had  attached,  to  the  person  in  whose  hands 
•roperty  was,  that  it  had  been  conveyed  to  them,  and  requesting  liim 
3ld  it  subject  to  their  order,  under  which  was  written,  by  the  as- 
»r,  ^  I  confirm  the  above,"  amounted  to  a  declaration,  identifying  the 
orty;  and  that  it  was  error  to  instruct  the  jury  that  it  was  only  a 
rnction  of  the  original  agreement,  which  was  no  more  than  that  of 
>iher  person.   Passmore  v.  Eldridge^  12  S.  &  R.  198. 

3.  Where  the  trust  of  a  deed  of  assignment  was,  <<  to  pay  the  debts 
by  the  assignor  to  the  following  persons,  respectively,  viz."  and 
followed  the  names  of  several  persons, and  the  debts  doe  to  each 
iem«  and  among  others,  a  debt  to  ^  was  said  to  be  '<  about  11,000 
rs/'  when,  in  fact,  it  amounted  to  upwards  of  13,000  dollars;  it  was 

that  w?  was  entitled  to  a  dividend  on  the  latter  sum.    JBrotvn  v. 
r,  5  S.  &  R.  401. 

4.  Where  the  trustee  in  an  assignment  for  the  benefit  of  such  credi- 
ts should,  within  sixty  days,  execute  in  favour  of  the  assignee,  a 
se  of  all  demands,  gave  public  notice,  that  a  release  would  be  pre- 
1  by  him  for  the  signature  of  the  creditors,  and  one  of  the  creditors 
i  upon  the  trustee  before  the  expiration  of  the  sixty  days,  and 
sd  to  execute  the  release,  but  was  informed  by  him,  that  the  instru- 
;  was  not  prepared;  it  was  held  that  the  offer  was  not  tantamount 
release,  and  that  the  creditor  was,  nevertheless,  bound  to  execute  a 
se  in  due  form,  within  the  prescribed  period.  Pierpont  4*  Lord  v. 
ham,  4  W.  C.X.  R.  232. 

:5.  Where  a  voluntary  assignment  had  been  made,  for  the  benefit 
ich  creditors  as  should  execute  a  release,  a  creditor  who  had  notice 
e  assignment,  but  who  did  not  execute  the  release  until  after  a  divi- 
1,  was  held  to  be  entitled  to  a  proportion  of  that  dividend.  Bank  of 
^isylvania  v.  Oratz,  1  Br.  Appx.  Ixix. 

16.  An  assignment  was  made  by  a  debtor  to  trustees,  1.  For  the 
nent  of  certain  specified  debts,  if  there  should  be  sufficient  to  pay  the 
»le  of  them,  but  if  not,  then  in  just  and  equal  proportions:  2.  For  the 
ment  of  all  the  other  just  debts  of  the  assignor,  (with  certain  excep- 
8)  '<  in  full,  if  the  moneys  hh  sufficient,  if  not,  then  in  just  and  equal 
portions;"  and,  after  paying  the  said  debts  of  the  second  class,  then, 
To  pay  certain  other  debts;  and  if  any  surplus  should  remain,  then  to 
'  the  same  to  the  assignor.  Provided,  that  before  the  payment  of 
r  of  the  said  debts,  in  any  of  the  said  classes,  the  respective  creditors 
luld  release  within  a  certain  period.  Heldy  that  a  creditor  of  the 
ond  class,  who  did  not  release  within  the  required  period,  was  not 
itled  to  a  dividend,  although  he  executed  a  release  before  the  as- 
nees  had  declared  or  paid  a  dividend,  and  a  surplus  remained  after 
ying  the  first  class  of  creditors.  Cheever  v.  Imlay^  7  S.  &  R.  510. 
147.  An  assignment  was  made  in  trust,  to  pay  creditors  of  the  first 
w  their  debts,  creditors  of  the  second  class  their  debts,  the  payment  to 
'  nueably  made,  in  proportion  to  their  respective  demands;  and  credi- 
n of  the  third  class  on  the  same  terms  as  those  of  the  second:  provided, 
'^  no  creditor  should  be  entitled  to  receive  a  dividend,  unless  he  exe- 
tted  a  release  in  thirty  days.     Heldy  that  a  creditor  of  the  first  class 
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was  bound  to  execute  a  release,  before  he  could  receive  his  debt 
Wilson  V.  Knepphyy  10  S.  &  R.  439. 

148.  Where  an  assignment  was  made  in  favour  of  such  crediton  ii 
should  "  within  sixty  days  from  the  dale  of  the  said  instrument!' 
execute  a  release,  it  was  held,  that  the  day  of  the  date  was  exdudti ' 
Pierpont  4-  Lord  v.  Graham^  4  W.  C.  C.  R.  232. 

149.  But  where  the  term  given  for  executing  a  release  expired  oi 
Sunday^  it  was  held^  that  that  day  was  incUided,  so  that  a  creditar 
executing  a  release  on  the  succeeding  Monday,  was  out  of  time.    IHL 

150.  The  word  "goods"  is  nomeh  generalissimum;  and  when  cob- 
strued  in  the  abstract,  the  term  will  embrace  all  the  personal  estate  of 
the  testator,  as  bonds,  notes,  money,  plate,  furniture,  &c.  Dowdd^, 
Hamm^  2  W.  63.    Rogees,  J. 

151.  The  effect  of  the  words  "goods  and  chattels"  is  the  same  in  I 
deed  of  assignment  for  the  benefit  of  creditors,  unless  there  is  somethiB| 
in  the  instrument  indicative  of  an  intention  to  restrict  the  general  import 
of  the  words.     Ibid,     Rogers,  J. 

153.  Where  an  assignment  for  the  benefit  of  creditors,  recited  that  tin 
assignor  was  willing  to  assign  ^^all  his goods^chattels  and  effects!^  ivit 
then  proceeded  to  grant,  transfer,  &c.  "the  following-named  goods ul 
chattels,  viz.,"  enumerating  certain  articles  of  household  furniture,  agiv- 
cultural  implements,  cattle, " bonds  and  notes,"  "and  other  articleirf 
furniture,  goods  and  chattels  and  effects,  which  I  now  own  or  posse^ 
excepting  only  thereout,  so  much  as  is  allowed  by  the  insolvent  lawsli 
insolvent  debtors;"  habendum  in  trust  to  sell  the  same  at  public  or  pii' 
vate  sale,  and  to  apply  the  money  arising  therefrom,  to  the  payment  of 
certain  debts;  it  was  heldy  that  the  terms  were  broad  enough  to  pas 
choses  in  action^  to  the  trustee,  and  therefore  that  such  trustee  had  the 
right  to  control  an  execution  which  had  issued  on  a  judgment  obtained 
for  a  debt  due  to  the  assignor.     Doiudel  v.  Hamniy  2  W.  61. 

153.  Real  and  persotial  estate  was  devised  to  .^ly  in  trust  to  pavtha 
rents,  profits  and  income  to  B  during  his  life,and  after  the  death  of  jffto 
convey  the  safhe  estate  to  C,  his  heirs,  executors,  administrators  and  as- 
signs, for  his  own  sole  and  proper  use,  without  the  controlof  any  person 
whomsoever,  "and  without  being  subject  or  liable  to  his  debts, coiiiraci! 
or  engagements."  During  the  lifetime  of  B,  C  made  an  assignmetit  of 
all  his  estate  and  effects  to  assignees  for  the  benefit  of  creditors;  kti) 
that  his  interest  under  the  will  passed  to  the  assignees.  Stuckertt 
Harvey y  1  M.  247. 

154.  An  assignment  of  a  particular  claim  passes  all  the  remedies  and 
securities  which  the  assignor  possesses,  although  not  named  or  set  forth 
in  the  assignment.     Mehaffey  v.  Share,  2  P.  R.  361. 

155.  Where  an  assignmetit  Was  made  of  all  the  assignor's  estate  and 
effects,  in  trust,  inter  alia,  "  to  pay  and  discharge  all  the  debts  that 
thereby  him"  (the  assignor)  "then  due,  or  were  oioingy  or  growing dvfj 
to  such  of  his  creditors,  as  should  (within  a  certain  time)  execute  a  r^ 
lease,"  &c.:  it  was  he/d,  that  a  bank  by  which  a  note  drawn  by^^^ 
the  accommodation  of  the  assignor  was  discounted,  was  entitled  'othe 
benefit  of  this  provision  in  the  assignment.  The  Bank  of  Pennsj/l' 
vania  v.  ]iPCalmonty4  R.  307. 

156.  If  an  assignment  be  made  for  the  benefit  of  such  creditors  0 


( 


sums  of  money  borrowed  by  the  said  firm,  from  individuals  or 
i  for  which  either  the  bond  or  promissory  note  of  P.  S.  &  Co. 
given,  and  fully  to  indemnify  and  save  harmless  all  and  every 
.1  and  firm  of  and  from  all  loss  for  or  by  reason  of  any  pro- 
lote,  draft  or  bill  of  exchange,  drawn,  endbrsed  or  accepted,  or 
r  him  or  them,  for  the  accommodation  of  the  said  parties  of  the 
"  The  plaintiffs  had,  about  a  year  before  the  assignment,  sold 
P.  S.  &  Co.,  for  which  the  notes  of  the  latter  were  taken.  When 
es  become  due,  P.  S.  &  Co.  were  in  difficulties,  and  the  plain- 
ed to  renew  the  notes  upon  the  payment  of  part.  The  original 
1  many  of  those  given  in  renewal,  were  deposited  by  the  plain- 
ank,  and  some/  of  both  kinds  were  discounted  at  bank  for  the 

and  some  had  beeti  transmitted  by  the  plaintiffs  to  their  corre- 
s,  for  the  price  of  whose  goods  sold  by  the  plaintiffs  to  P.  S.  &  Co. 

been  taken.  The  method  pursued  by  the  parties  was  this: — 
note  became  due,  P.  S.  &  Co.  took  a  new  note  for  the  amount 
shed  renewed,  adding  interest,  to  the  counting-house  of  the 
,  and  received  from  them  their  check  or  money  for  the  amount 
w  note:^P.  S.  &  Co.  then  drew  the  amount  of  the  plaintiffs' 
It  of  bank,  and  applied  that  money  towards  the  taking  up  of 
otes;  they  ^P.  S.  &  Co.)  paying  the  difference  between  the  notes 
titerest,  with  their  own  funds.  The  notes  were  thus  reduced  and 
from  time  to  time.  Heldy  that  the  plaintiffs  were  not  entitled, 
t  to  these  notes,  to  come  in  as  creditors  of  the  2d  class.  Hacker 
rw,  5  Wh.  95. 

e  creditors  eniitled  under  mch  assignment;  and  herein  of  releases 

and  dividends. 

Vhere  an  assignment  of  effects  has  been  made  to  trustees,  for 
Dent  of  such  creditors  as  should  execute  a  general  release,  no 
n  be  maintained  against  the  assignees  by  a  creditor,  for  a  divi- 


leases,  which,  however,  he  put  in  his  pocket,  and  with  it 
«?,  who  had  lefi  Philadelphia  on  the  17th  of  April,  13S3.  for . 
returned  there  on  the  30lh  of  June,  when  the  release  vai 
hitn,  which  he  refused  to  receive,  and  it  remained  in  the 
JB.  Held,  that  there  was  sufficient  evidence  for  the  jury  to 
release  was  delivered  within  the  three  moniha.  Steel  v.  7 
R.  810. 

163.  An  assignment  was  made  by  A.  B.,  of  all  the  effe 
to  the  firm  of  Y.  &  B.,  or  to  B.  B.  &  Co.,  or  to  B.  B,  in  I 
capacity,  in  trust,  to  pay  such  creditors  of  Y.  &.  B.,  and  of] 
should  execute  a  release  of  iheir  claims  against  the  said  fir 
and  against  the  said  B.  B.  &  Co.  within  a  certain  time, 
who  appeared  as  a  creditor  of  B.  B.  &  Co.,  execnted  a 
claims  against  B.  B.  &  Co.  without  mentioning  the  fim 
Held,  that  the  release  was  insufficient.  She^hanka  r.  C 
R.  35. 

163.  A  note  was  drawn  by  A  for  the  accommodation  < 
dorsed  it,  and  got  it  discounted  by  the  plaintiff:  before  thi 
at  maturity,  both  ^  and  .S  bailed,  and  made  assignments  : 
of  creditors,  stipulating  for  releases.  The  plainti^  execut< 
^  of  all  debts  and  demands,  and  of  all  actions,  &c.  which 
or  thereafter  might  have:  on  the  same  day,  a  short  time  af 
executed  a  similar  release  lo  ^;  afterwards  the  note  fall 
actinn  by  the  plaintiffs  against  the  assignees  of  Bio  recoi 
of  his  estate  ttpon  ihis  noie,  it  was  held,  (1).  That  the  rel 
to  this  note.  (2).  That  the  release  to  Jl  did  not  exonerat 
B  from  liability  lo  the  plaintiffs.  (3).  That  B  was  a  com 
to  prove  that  the  note  was  drawn  for  his  use  and  accomin 
Ban/e  of  Penjisylvania  v.  MCalmont,  4  R.  307. 


>r  their  alTairs  presented  to  us,  or  any  assignment-release  offered 
ignature,  (neither  do  we  know  of  any  left  in  this  city  for  sig- 
lerefore  we  now,  and  by  this  writing  agree  to  become  a  party 
igumeiit  and  release  left  in  your  hands,  dated  August  2dy  1832, 
iou  of  the  same  paying  25  per  cent,  dividend  on  our  claim — 
hall  be  a  full  and  free  discharge  from  ail  claims  we  may  haVe 
e  firm  of  B.  &  A.,  the  same  as  if  we  had  signed  the  release  in 
is.''  This  paper  was  signed  «S.  &  F.  D.  &  Co.,  by  S.  F.  D.'' 
on  by  S.  &  F.  D.  &  Co.,  against  B.  &  A.,  it  was  heidy  that  the 
s  inoperative  as  a  release  under  the  assignment;  1st,  Because 
t  under  seal;  and  2nd,  On  account  of  the  condition  contained 
^new  V.  Dorr^  5  Wh.  131. 

n  assignment  for  the  benefit  of  creditors  stipulated  for  a  <^full 
lete  release  of  their  respective  claims"  against  the  assignors 
certain  time.  A  mercantile  firm,  creditors  of  the  assignors,  ex- 
;eneral  release  under  seal,  and  added  to  the  signature  the  fol- 
ords,  *<on  condition  that  the  assignment  pays  over  25-100  on 
i:"  Heldy  that  the  condition  was  void,  and  the  release  single 
ute;  and  that  it  extinguished  the  debt.     Tyson  v.  Dorr^  6  Wh. 

• 

^  deposited  with  the  defendants  for  collection,  certain  promissory 
able  to  him.  The  defendants  had  previously  discounted  for  ^ 
imodation  note,  drawn  by  B  in  his  favour,  and  endorsed  by 
this  note  falling  due,  and  the  defendants  requiring  another  en* 
agreed  that  the  defendants  should  hold  the  notes  deposited,,  as 
security  for  the  payment  of  the  note  on  which  he  was  endor- 
•rtly  afterwards,  ^  made  an  assignment  of  all  his  property  for 
lent  of  such  creditors  as  should  execute  a  release  of  all  demarids, 
\  defendants  executed  the  release,  and  received  certain  dividends 
\  assignment:  Held^  that  they  had  a  right,  nevertheless,  to  re- 
lotes  deposited  with  them,  until  payment  of  the  note  discounted 


of  tlie  debt  due  him  by^^,  deducting  the  difference  betweei 
the  dividend  payable  upon  the  notes  by  the  assignees  of  J 
per  cent,  actually  paid  by  them  to  the  bank.  M'Leod  \ 
Wh.  532. 

171.  Where  an  assignmcut  was  made  in  ISIO,  under  T 
sigiiee  made  and  declared  a  dividend  in  September  of  the  sa 
paid  all  tlie  creditors  except  two,  who  did  not  claim  the  i 
afterwards  the  assignee  died,  leaving  the  amount  of  this  di 
private  funds,  and  an  assignee  was  appointed  in  his  place, 
claimed  to  receive  the  amount  of  this  dividend  from  his  i 
it  was  htld,  that  he  was  not  entitled  to  receive  the  amount 
creditors  were  not  entitled  to  it ;  and  if  any  persons  could  I 
the  amount  from  the  administrator,  it  would  be  the  tw 
whom  it  originally  belonged.     Latimer's  Estate,  9  Ash. 

172.  Where  au  assignment  of  goods  for  the  benefit  of  i 
made  by  .i^,  it  was  held,  that  the  creditors  of  3  were  n 
come  in  upon  the  fund,  upon  the  ground  that  the  goods  W' 
property  of  B  and  not  of  ^.    Jh/ott's  Estate,  3  W.  St  S. 

173.  Whether  B  himself  (not  having  lost  the  right  to  r€ 
perty,  by  assignmenl  or  otherwise,)  could  come  in  upon 
creditor  of  *4  for  money  had  and  received;  Quere.     Ibid, 

174.  t3  established  a  bank,  at  which  he  received  depa 
and  issued  his  owh  notes  in  the  nature  of  bank  notes.  Ai 
the  depo!:itors  and  note  holders  he  executed  a  bond  to  ce 
with  condition  for  the  payment  of  the  notes  and  deposits 
bond  judgment  was  entered,  which  hound  his  real  estate, 
sums  of  money  to  *f ,  who  transferred  to  him  an  invoic 
a  collateral  security,  atid  afterwards  the  bond  and  judgi 
signed  lo  S  but  merely  as  a  trustee;  after  which  B  lent  ' 


le  oui  secuon  oi  me  aci  oi  me  z-iux  oi  iuarcii,  liiis,  requiring 

alignments  for  the  benefit  of  creditors,  to  be  recorded  within 

s,  was  not  confined  to  the  case  of  an  assignment  for  the  benefit 

creditors  of  the  assignor.     Englebert  v.  Blangof^  2  Wh.  240. 

n  assignment  made  in  lS33,of  property  to  a  particular  creditor 

»  sell  the  same,  and  after  paying  himself,  and  three  other  credi- 

assignor,  to  return  the  surphis  to  the  assignor;  which  was  not 

vithin  the  time  required  by  the  act  of  1S18,  was  held  to  be 

gainst  the  creditors  of  the  assignor.     Ibid, 

a  assignment  was  made  in  1835,  by  j!i  and  £  of  all  their 

effects,  for  the  benefit  of  certain  creditors  who  should  release, 

assignment  was  duly  recorded.     There  being  a  surplus  in  the 

he  assignee  after  paying  the  releasing  creditors,  j2  and  J3  exe- 

instruments  under  seal,  in  March,  1S36,  by  one  of  which  they 

he  surplus  to  the  same  assignee,  in  trust  to  pay  the  saniQ  to 

editors  who  had  signed  a  letter  of  license,  and  by  the  other  of 

y  also  assigned  the  surplus  to  the  same  assignee,  in  trust  to  pay 

to  such  creditors  as  should  release  within  a  certain  time.   Held^ 

instruments  came  within  the  provisions  of  the  act  of  1818;  and 

lave  been  recorded  in  conformity  with  the  act;  and  not  having 

rded,  that  the  fund  was  liable,  in  the  hands  of  the  assignee,  to 

nent  at  the  suit  of  a  creditor  who  had  not  released.    Flanagin 

nil,  5  Wh.  280. 

nder  the  act  of  14th  of  April,  1828,  the  court  will  dismiss  an 
who  undertakes  to  sell  or  transfer  the  trust  property  before 
s  security  required  by  law.  Shawns  Case,  l.Ash.  382. 
uring  the  thirty  days  within  which  the  assignee  is  to  file  aa 
,  &c.  it  cannot  be  doubted  that  the  goods  are  exempt  from  exe- 
Mitchell  V.  fFillock,  2  W.  &  S.  255.  Rogers,  J. 
n  assignee  under  such  assignment  may  suffer  them  to  remain 
(Session  of  the  assignor  during  the  thirty  days,  without  the  pos- 
(ins  considered  fraudulent  against  creditors.    Jd.  253. 


(o  llie  olher  property  assignnd.     Pratt  v.  Levan,  1  M.  3.5 
186.  Tu  make  them  responsible  for  the  rent  of  the  demi 
after  tlie  general  assign intiit,  it  must  appear  that  they  han 
impliedly  elected  lo  accept  ihe  lease.     Ibiil.  . 

IS7.  Where  assignees  under  a  voliinlary  assignment,  < 
lintire  nf  iho  lease,  lonk  possession  of  a  store  which  foroic 
demised  premises,  and  made  a  public  sale  of  the  goods  I 
pasiied  by  the  assignment,  and  at  the  expiration  of  the  cu 
paid  the  rent  then  dne  to  the  lessors,  declaring  that  they 
other  use  of  the  premises  than  to  make  the  public  sale;  it  < 
this  was  not  an  implied  acceptance  of  the  lease,  so  as  to  roa 
lo  (he  lessor  in  an  action  of  covenant.     Ibid. 

ISS.  The  maxim  caveat  emptor  does  not  apply  to  the  c 
by  assignees  for  the  benefit  of  creditors  and  other  trttateei 
Humes,  9  W.  305. 

189.  Where  an  assignee,  nnder  a  volantary  assignment 
of  creditors,  sold  at  publif:  snleatrac^of  land  which  had  b< 
\iy  the  assignor  nnder  articles  of  agreement  duly  recorde 
advertisement  it  was  described  generally  as  a  tract  of  lane 
the  assignee,  it  was  Ac/i/ that  the  purchaser  at  the  assign 
entitled  to  a  deduction  from  the  purchase  money  of  the  an 
ing  dne  to  the  original  owner.     Ibid. 

190.  Where  assignees  for  the  benefit  of  creditots  sold 
goods  at  private  sale,  and  delivered  them  la  the  purchaser^ 
pay,  it  was  held  that  thry  were  chargeable  with  the  amoii 
ine  thill  the  credit  of  the  vendee  was  doubtful,  and  that 
had  refused  to  trust  him  before  the  assigntnent.  Estate  i 
Dtsauijue,  5  Wh.  530. 

191.  The  plaintiffV:,  holding  Hens  for  materials  fumi^i 


:eptanne,  &c.  viz:"  and  then  followed  a  list  of  those  liabilities, 
;ht  drafts  particularly  described,  and  the  assignees  paid  the 
i  alles^ed  eight  drafts,  without  requiring  their  production,  and 
Is  appeared  that  there  were  only  six  drafts  and  that  two 
d  by  mistake,  it  was  held  that  the  assignees  were  not  entitled 

heir  account  for  the  mis-payment.     Ibid. 

^re  the  assignees,  under  a  voluntary  assignment,  have  sold 

'  of  the  debtor,  and  received  money  enough  to  pay  all  the 

assignor,  an  action  will  lie  to  compel  payment  to  a  creditor 
1  against  the  assignor  is  established.    Sush  v.  Gaod^  14  S.  & 

.  it  seems  that  a  creditor  cannot  support  an  action  for  a  pro- 
ateable  share  of  the  debt  claimed,  until  he  has  proceeded 
trustees,  so  far  as  to  have  a  dividend  declared  and  distribution 
3rding  to  the  act  of  assembly.  Ibid, 
ouDt  against  assignees,  naming  them  as  trustees,  may  be 
a  count  against  them  personally.  Ibid. 
ere  several  papers,  purporting  to  be  the  accounts  of  the 
a  debtor,  were  found  in  the  prothonotary's  office,  and  ap- 
ive  been  all  filed  together,  it  was  Ae/c/,  that  if  any  one  paper 
:n  evidence  against  the  assignees,  the  others  were  evidence 
Ibid. 

ignees,  under  a  voluntary  assignment  for  the  benefit  of  ere- 
ct liable  to  an  action  by  a  creditor  for  the  amount  due  to  him 
ssignment,  before  an  account  has  been  settled  and  decree 
e  Court  of  Common  Pleas.  Oray  v.  JBell^  4  W.  410. 
ere  an  assignment  has  been  made  for  the  benefit  of  creditors, 
.nnot  be  maintained  by  one  of  the  creditors  against  the  as- 
il  the  accounts  of  such  assignees  have  been  settled  in  the 
leas,  and  a  decree  made  by  that  court  for  distribution;  and 
he  same,  whether  the  action  is  for  money  had  and  received, 


_  r  -I-  - 


an  appeal  lu  tlic  Supreme  Court  should  be  filed  at  the  nest 
is  taken,  yci,  if  it  be  done  during  ilie  actual  session  of  the  coi 
silling  by  adjournment  or  olherwisc,  it  is  in  time.  Kreider 
R.  20.5. 

205.  An  assignment  far  the  benefit  of  creditorsdirecied  (li 
mem  of  the  fund  to  them  according  to  a  certain  order,  viz 
payment  of  a  niile  for  a  certain  amount  to  T  S.  2d,  To  the 
a  note  for  a  certain  amount  \o  J  V,  3d,  To  "pay  and  di 
dollars,  due  and  owing  to  A,  C,  B  Sf  Co."  by  the  assignor, 
on  a  he;kring  before  an  auditor,  that  Jl,  C,  B  ^-  Co.  claime 
ditors  for  money  lenl,  and  on  other  accounts,  ihe  only  evidei 
was  their  book  of  original  entries.  They  also  held  a  note 
lars,  npnn  which  ihey  cl.iimt^d.  Held,  that  the  auditor  n 
allowing  the  pnyment  of  A,  C,  B  ^  Co.  of  the  amount  men) 
assignment.    Osborne's  Estate,  5  Wh.  267. 

206.  Where  an  assignment  was  made  for  the  becefit  ofci 
ihe  landlord  of  the  assignor  gave  noiice  |o  the  assignea  of  th 
rent  due,  before  tho  sale  or  removal  of  the  goods,  and  told 
wished  lo  have  it  secured  for  him,  which  the  assignee  pro 
as  far  as  the  l.iw  allowed,  it  was  held,  tiiat  the  assignee  wai 
paying  the  amoimt  of  rent  to  the  landlord.    Ibid. 

207.  Wiiere  an  account  settled  by  assignees  under  a  Tuliii 
ment  for  the  benefit  of  creditors,  was  referred  to  auditors,  n 
that  they  had  adjusted  the  account,  and  that  there  was  a  t 
certain  sum  in  the  handsof  the  assignee,  it  wasAe/tf  that  the 
on  Ihe  applicalinu  of  one  creditor,  refer  to  the  auditors  to  rf 
distribution  of  the  fund,  and  that  they  were  not  bound,  on 
tion  of  the  assignee,  lo  grant  an  issue  to  try  the  validity  of  ih 
creditor's  debt.    Snyder  v.  Roberts'  Estate,  3  Wh.  495. 


hether  the  Court  of  Common  Pleas  had  power  under  the  act 
)  accept  the  resignation  of  an  assignee  under  a  vohuitary  as- 
br  the  benefit  of  creditors,  dubitattir,  in  Reinhard  v.  Steeri' 
/.  93. 
all  events,  they  cannot  appoint  the  assignor  himself  the  trus- 

here  an  assignment  contained  a  stipulation  that  the  assignees 
'e  public  notice  of  the  assignment,  and  that  no  person  should 

to  the  benefit  who  did  not  execute  release  within  a  certain 
IS  held  that  the  assignor  could  not  maintain  an  action  against 
y  and  agent  of  the  assignees,  to  recover  money  which  he  had 
1  that  character,  on  the  ground  that  the  assignees  had  not  given 
notice,  and  that  creditors  had  not  executed  the  release  stipu- 

Baldwin  v.  Pat  ton  j  10  W.  60. 

.  Voluntary  deeds  and  bonds,  given  to  defraud  creditors. 

»  bring  a  case  within  the  stat.  13  Eliz.  c.  5,  the  conveyance 
oinntary;  it  must  be  made  by  the  owner  of  the  land,  (if  land 
ject  in  dispute)  he  being  at  (he  time  indebted;  and  the  cou- 
lust  be  made  with  intent  to  delay,  hinder  and  defraud  credit- 
ors, of  their  just  and  lawful  actions,  &c.;  and  in  general  the 
1  be  presumed  from  the  circumstance  of  the  party  conveying 
sbted.  Where  these  circumstances  occur  the  conveyance  is 
ell  in  respect  to  subsequent  as  to  prior  creditors.  Gilmore^v, 
%erica  Land  Co.^  1  P.  C.  C.  460,  464. 
voluntary  deed  is  not  void  as  to  subsequent  creditors,  unless 
other  circumstances  besides  the  want  of  consideration  from 
Jid  can  be  legally  inferred.  As  if  the  grantor  incur  debts  im- 
,  or  so  soon  afterwards  as  to  warrant  a  presumption  that  it  was 
lontemplation  of  such  future  indebtedness:  so,  if  he  were  in- 
the  time  to  the  extent  of  insolvency,  or,  it  seemsy  of  great  em- 


S92  DEBTOR  AND  CREDITOR. 

nevertheless  entitled  to  all  the  relief  »whicli  thuiitat.  13  Eiiz.  gives  to  tbi 
creditor,  under  whose  judgment  he  purchased.    Ibid. 

219.  An  assignment  by  a  debtor  to  a  particulnr  creditor  is  yoid,ir 
there  bo  a  private  agreement  for  the  benefit  of  the  grantor,  and  th 
transaction  taken  altogether  has  a  direct  tendency  Xo  protect  thepropeitf 
from  other  creditors,  although  the  amount  of  the  property  assiened  IsM 
equal  to  the  debt  due  to  the  assignee.  Passmore  v.  Eldridge,  IZ&k 
R.  198. 

220.  Hut  a  person  in  debt,  and  who  is  at  the  same  time  prosecuiingu 
ejectment,  may  compromise  with  his  adversary  in  any  manner  he  thiob 
proper,  provided  the  transaction  \s  honajide^  and  not  lending  to  defiiol 
creditors.     Richardson  v.  Stewart^  2  S.  &  R.  84. 

221.  Where  there  is  reason  to  believe  that  a  bond  has  been  civenti 
defeat  creditors,  the  court  will  set  aside  a  judgment  and  executioD,tH 
direct  an  issue  to  try  the  validity  of  the  bond,  and  the  quantum  of  th 
debt.  APNeal  v.  Smith,  1  Y.  552,  Alien  v.  M^Gee^  Sup.  Cu  Decen- 
ber,1819.  MS. 

222.  If  a  bond  be  taken  for  more  than  the  real  debt  with  iiitentlv 
defraud  creditors,  the  whole  bond  is  void  as  respects  creditors.  fFhitbf- 
V.  Johnson,  1 1  S.  &  R.  328. 

223.  But  though  a  bond  given  for  a  larger  sum  than  was  due,  forthi 
purpose  of  defeating  his  creditors,  would  be  held  absolutely  void  on ■ 
issue  which  brought  the  validity  of  the  bond  in  question,  yet,ifcreditt0 
are  let  in  to  a  defence,  as  /o  (he  quantum  qf  the  debt  on  the  pita  ^ 
payment f  the  jury  may  find  for  the  obligee  the  amount  of  the  debtjmdf 
due.     Numan  v.  Kapp,  5  Binn.  73. 

224.  »^,  in  1784,  entered  into  articles  of  agreement  with  trustees,bf 
which  he  engaged  that  a  legacy,  which  had  been  bequeathed  to  hiswifc 
should  be  secured  to  her  in  cisc  of  his  insolvency.  The  legacy  w« 
received  by  bin),  and  mixed  with  his  other  funds;  and  in  1802,  whenhl 
was  insolvent,  he  executed  a  mortgage  to  B,  for  the  purpose  of  seoiirisj 
the  legacy,  and  was  soon  afterwards  duly  declared  a  bankrupt.  /ifuH 
that  the  mortgage  being  made  in  conteniplai ion  of  bankruptcy,  was  void 
against  the  general  creditors.     Bundle  v.  Mnrs;atroyd,  4  D.  3(»4. 

225.  Where,  previous  to  the  marriage  o{A,  he  declared  by  parol, thil 
a  part  of  the  portion  to  be  received  with  his  wife  should  beseuledd 
her  for  her  exclusive  use,  and  after  marriage,  and  when  inastateof 
solvency,  he  assigned  certain  certificates  for  her  benefit,  a  deed  of  settle- 
ment of  real  estate,  made  at  a  subsequent  period,  and  when  ti  was  in* 
state  of  insolvency,  the  real  estate  having  been  purchased  with  tl* 
proceeds  of  the  coriificatos,  was  hcld^  under  the  circumstances  of  theca«» 
to  be  valid  against  creditors.    Blanchard  v.  Ins^ersolly  4  D.  305, /w/w'^ 

226.  Where  there  is  a  voluntary  settlement,  and  indebtedness  at  the 
time,  and  the  recovery  of  the  debt  is  delayed,  hindered,  or  defeated, sJic^ 
settlement  is  fraudulent  and  void;  and  the  avoidance  of  it  on  acdnwitof 
such  indebtedness  lets  in  the  subsequent  creditors.  Thompson  t. 
Doiti^hcr/y,  Nisi  l^rins,  12  S.  &  R.  448.     Duncan,  J. 

227.  And  if  the  party  was  not  indebted  at  the  time,  but  niadetheff^' 
tlcment  with  a  view  to  futures  debts,  and  these  debts  are  connected  rt 
the  deed,  with  a  view  to  keep  ilic  e^itate  in  the  family  and  exclude  il* 


luutar^   conveyance,  though   void   against   creditors,  is 
the  grantor,  and  all  claiming  under  him.     Hartley  v. 
Y.  9o,     Church  v.  Church,  4  Y.  280.     Reichart  v.  C(W- 
109.     Sherk  v.  EndresSj  3  W.  &  S.  255. 
a  deed  from  a  father  to  a  son,  though  voluntary,  and 

0  creditors,  is  yet  binding  as  between  the  parties. '  Simon 
/.,  1  Y.  291. 

1  father  makes  a  vohuitary  conveyance  to  a  son,  and  de-* 
he  deed  and  possession  of  the  land,  the  conveyance  cannot 
her  by  the  ^ther  or  the  other  children  claiming  under 

'  juay  have  been  the  secret  intention  of  the  father,  not 
i  to  the  grantee,  Reichart  v.  Casfator,  5  Binn.  105. 
Is  or  other  securities  are  assigned  by  a  debtor,  for  the  pur- 
ding  a  creditor,  and  after  the  death  of  the  assignor,  the 
ves  any  money  due  on  such  securities,  he  is  liable  to  an 
creditor,  as  executor  deson  tort,  Crunkletonv.  Wilson^ 

iction  for  the  price  of  a  mill,  sold  by  the  plaintiff  to  the 
latter  produced  on  the  trial  the  plaintiff's  receipt  for  the 
ey,  staling  at  the  same  time  that  it  was  with  a  view  to 
1  the  plaintiff  towards  his  creditors,  ^e/^^,' that  the  de- 
a  party  to  this  fraud,  could  not  go  into  evidence  to  annul 
showing  the  fraud.  Sickman  v.  Lapsleyy  13  S.  &  R.  224. 
7i.f,  that  persons  entitled  to  the  restitution  of  stolen  goods, 
n  of  larceny,  who,  by  the  act  of  1718,  may  take  out  exe- 
the  lands,  &c.  of  the  offender,  are  to  be  considered  in  the 
»rs,  and  entitled  to  the  benefit  of  the  rule  which  avoids 
iiade  with  intent  to  defraud  creditors.  Reichart  v.  Cc^* 
112,114. 

i  a  deed  is  attempted  to  be  impeached  by  creditors  or  sub- 
asers,  on  the  ground  of  fraud,  to  be  presumed  from  inade- 
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sideration  of  $1500,  for  which  he  took  their  bonds,  and  afiervardsdi 
without  having  received  any  part  of  the  alleged  consideration;  anditi 
not  appear  whether  the  bonds  were  cancelled  by  the  father  in  his  11 
time,  or  by  the  sons  after  his  death,  one  of  whom  became  administnl 
Part  of  the  land  was  afterwards  sold  as  the  property  of  .4  onajw 
ment  against  him,  and  the  sheritTs  vendee  sold  to  C.  In  an  ejectm 
against  C,  by  one  who  had  purchased  the  same  land  at  a  sheriff's  a 
as  the  property  of  the  father,  it  was  held^  that  xhe  plaintiff  was  r 
entitled  to  recover.     Mateer  v.  Hissifn,  3  P.  R,  160. 

240.  A  deed  made  in  fraud  of  creditors  is  absolutely  void  byt 
statute  of  13  Eliz.  c.  5,  and  vests  no  uiterest  whatever  either  legal 
equitable  in  the  grantee;  hence,  alihough  the  grantor  may  have  be 
actually  indebted  to  the  grantee  in  a  certain  amount,  this  debt  will  t 
be  entitled  to  anv  preference  over  the  other  debts  of  the  grantor.  Ml 
v.  Gilchrist,  3  W.  330. 

241.  And  where  of  two  creditors  of  the  grantor,  one  had  a  jndgOM 
against  both  the  grantor  and  the  grantee,  and  the  other  had  a  jod^m 
against  the  grantor  alone,  it  was  held  that  the  former  was  not  eniiUed 
any  preference  thereby.     Ibid, 

242.  There  is  no  doubt  that  the  statute  of  13  Eliz.  only  makes voii 
deed  as  against  creditors,  but  not  against  the  party  himself,  his ezecut 
or  administrators:  and  the  law  is  the  same,  althoui^h  the  adminisin 
may  be  a  creditor  of  the  fraudulent  intestate.  Buehier  v.  Gloninga 
W.  226.     Rogers,  J. 

243.  But  if  the  estate  of  the  grantor  be  insolvent^tbe  administrator 
trustee  for  the  creditors,  may  avail  himself  of  the  provisions  of 
statute.     Buehier  v.  GloningcTy  2  W.  226.    S.  P.  Stewart  v.  Kearn 
6  W.  453. 

244.  An  assignment  containing  a  clause  restraining  the  assignees  fr 
selling  real  estate  for  a  period  of  three  years,  would  be  bad  agai 
creditors  under  the  statute  13  Eliz.    Adlum  v.  Yard,  1  R.  171. 

245.  Though  an  assignment  be  bad  under  the  statute  13  Eiiz.,  yel 
a  creditor  take  a  dividend  under  it,  he  cannot  afterwards  question 
validity.     Jldlxnn  v.  Yard,  1  II.  162.     (Huston,  J.  dissenting.) 

246.  The  lapse  of  seventeen  years  without  other  circumstances, Ae 
to  be  too  short  a  time  to  raise  a  legal  presumption,  that  the  objectJl 
which  an  assignment  was  made  for  the  benefit  of  creditors,  had  eiib 
beeti  accomplished  or  abandoned.     Adlxim  v.  Yard^  1  R.  163. 

247.  "Upon  the  authority  of  Jldium  v.  Yard,  I  thought  raj'seifja* 
fied  in  ruling  at  the  circuit,  that  a  conveyance  to  sons  who  weretop* 
nothing  but  the  interest  of  the  purchase-money  during  their  fathertM 
could  not  be  sustained."  Johnston  v.  Harvey, 2  P.  R.  92.  GiBsoy,C.J 

248.  A  deed  by  a  father  to  his  sons,  expressed  to  be  in  consideraii* 
that  the  grantees  would  pay  off  "all  judgriienls  now  entered"  api* 
the  grantor  in  certain  counties,  and  after  paying  off  such  juiigmeiiis.* 
maintain  the  grantor  and  his  wife  'as  long  as  they  live,  and  there*" 
the  family  until  they  are  able  to  maintain  themselves;  held  to  be  ffH*" 
lent  and  void  as  against  creditors.     Johnston  v.  Harvey ^2  ^'  ^^*'*u 

249.  And  it  was  held  that  a  purchaser  under  the  sons,  had  b^ 
terms  of  the  deed  sufficient  notice  that  there  were  creditors  unpronj 
for  by  the  trust,  and  therefore  that  he  was  affected  by  the  fraud.  ^ 
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).  And  where  a  conveyance  is  fraudulent,  it  is  to  be  considered  as 
ooQveyance  had  been  made,  as  against  the  interest  intended  to  be 
nded.     Ibid.    Gibson,  G.  J. 

1.  Therefore  in  ejectment  by  one  who  had  purchased  the  land  at 
Fa  sale,  as  the  property  of  the  fraudulent  grantor,  it  was  held  that 
plaintiff  might  give  in  evidence  acts  of  such  grantor  confirmatory  of 
roceediogSy  such  as  the  receipt  by  him  from  the  sheriff  of  the  balance 
le  purchase*money,  to  remove  objections  arising  from  irregularities 
spect  to  the  sheritTs  sale.     Ibid, 

2.  If  a  deed  be  made  by  a  father  to  his  children,  in  consideration 
I  condition  of  their  supporting  him  for  life,  though  the  consideration 
be  anfficient  among  themselves,  yet  if  it  be  made  with  a  view  to 
IT  or  defeat  creditors,  it  is  fraudulent  and  void  as  respects  them. 
tr  V.  Wtlsh^  1  R.  349. 

3.  Where  a  deed  is  adjudged  fraudulent  from  considerations  of 
policy,  or  where  it  enures  not  only  to  the  fraudulent  grantee  but 

»iuz  'fide  creditors  of  the  grantor,  it  is  void  so  far  as  respects  the 
.ily  fraudulent  grantee^  but  good  as  to  such  creditors.  Bradway^s 
tCy  1  Ash.  212. 

4.  Tliat  the  grantee  took  the  land  subject  to  certain  incumbrances, 
>ut  contracting  to  keep  the  grantee  and  the  rest  of  his  property  free 
em,  is  not  sufficient  to  prevent  a  conveyance  from  bein^  avoided 
ant  of  consideration,  &c.  under  the  statutes  respecting  kaudulent 
3yances.     United  Slates  v.  Mertz,  2  W.  406. 

5.  A  mortgagee  is  a  purchaser  within  the  statute  27  Eliz.  c.  4. 
Ulster  V.  Dolan,  I  R.  231. 

8.  //  seems  that  every  conveyance,  without  exception,  which  is 
recorded,  is  effectual  against  subsequent  purchasers  and    mort- 
is.    Ibid. 

7.  Whether  a  plaintiff,  who  seeks  to  set  aside  a  conveyance  under 
tatute  against  fraudulent  conveyances,  is  a  purchaser  for  a  valuable 
deration,  is  a  question  of  ftct  for  the  jury;  hence  it  is  error  in  the 
to  charge  that  the  plaintiff  cannot  recover,  because  he  is  not  a 
laser  for  a  valuable  consideration,  where  testimony  liad  been 
)  at  the  trial,  in  regard  to  tiie  consideration.  Jack  v.  Dougherty y 
.  151. 

>8.  Under  the  act  of  18th  March,  1775,  a  voluntary  deed,  duly  re- 
ed, is  as  valid  against  a  subsequent  purchaser,  as  a  deed  for  a  valu- 
consideration,  if  untainted  by  actual  fraud,  notwithstanding  the 
isions  of  the  statute  27  Eliz.  c.  4.  Lancaster  v.  Dolan^  1  R.  231. 
rer  V.  Walton,  5  W.  378. 

)9.  A  bona  fide  purchaser  of  a  chattel  from  a  fraudulent  grantee,  is 
Bcted  by  the  statute  of  13  Eliz.  c«  5.    Thompson  v.  M^Kean,  1  Ash. 

10.  An  agreement  was  made  by  which  H,  in  consideration  of  money 
»wed  by  him  from  fVj  assigned  to  him  "one-half  of  forty-eight 
i  of  wheat  and  rye,  now  in  the  ground  in  the  plantation  where 
H  now  resides;"  and  "one-half  of  forty-six  acres  of  wheat  and 
now  in  the  ground,''  in  another  place,  &c.;  all  which  grain^in  thp 
tBd,  was  to  remain  bound  for  the  payment  of  the  borrowed  money 


void;  that  the  creditors  whose  debls  were  contracted  prii 
mentioned,  were  entitled  to  a  prerereiicc;  and  the  balance 
by  the  court  to  be  paid  to  the  administraior  of  the  assigno 
tributed  according  to  law.  Braduiay's  Estate,  1  Ash.  Sl^ 
363.  Where  a  principal  gave  liis  bond  lo  his  snrety,  with 
indemnify  liitn  against  his  liability  for  the.  principal;  am 
entered  np  judgment,  and  issued  execution,  although  the  d 
he  was  surety,  had  not  been  paid  by  him;  it  was  held,  tH 
tion  was  not  fraudulent  under  the  statute  of  13Eliz.c.J 
Bowny,  3  P.  R.  374. 

263.  Where  a  judgment  creditor  of  a  fraudulent  gram 
domestic  attachment,  and  attached  the  bonds  which  wers 
consideration  of  the  conveyance;  it  was  held,  that  he  was 
prevented  from  claiming  the  amotmt  of  his  judgment  out  of 
of  the  real  estate  sold  by  the  sherifl',  on  the  grotiud  of  thi 
being  void.     M'Kee  v.  Gilchrist,  3  W.  230. 

264.  If  a  debtor  assign  over  his  choses  in  action,  witha 
tion,  for  the  purpose  of  preventing  a  creditor  from  recover 
an  action  for  a  conspiracy  will  lie  against  both  the  assu 
signee,  if  the  latter  were  party  to  the  fraud.  Penrodv.  M 
R.  126. 

S65.  Where  a  person  claims  lo  hold  as  a  purchaser  for  a ' 
sideration,  as  against  the  creditors  of  the  grantor,  it  is  nece 
to  prove,  by  other  evidence  than  the  acknowledgment  in  til 
deed  and  the  receipt  at  the  foot,  the  payment  of  the  al)eg< 
money.     Sogers  v.  Hall,  4  W.  359. 

866.  It  is  now  the  settled  American  doctrine  that  .a  bo 
chaser  for  a  valuable  consideration  is  protected  under  the  i 
and  27  Eliz..  as  adopted  in  this  counirv.  whether  be  duigI 
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\\e  mere  circumstance  of  a  father  being  indebted  at  the  time 
;  a  voluntary  conveyance  to  a  child,  does  not  render  such  con- 
xaudulent  and  void,  under  the  stat  13  Eliz.,  if  he  had  other 
u  the  time  sufficient  beyond  a  doubt  to  pay  his  debts.  Posttn 
,  4  Wh.  27. 

1  ejectment,  where  the  question  is  of  the  validity  of  a  voluntary 
ce  in  reference  to  the  debts  of  the  grantor,  the  jury,  in  estimating 
of  the  property,,  may  be  guided  by  parol  evidence  given  o|^ 
md  are  not  bound  by  a  sheriff's  sale  of  the  same  property  seve- 
after  the  conveyance.    Ibid. 

voluntary  conveyance  was  made  to  %A  by  his  father.  After- 
udgment  was  obtained  by  J3,  another  son,  against  the  father, 
death  of  the  father  a  motion  was  made  on  the  part  of  the  heirs 
he  judgment  and  let  them  into  a  defence,  which  was  denied, 
contained  in  the  voluntary  deed  was  levied  upon  by  virtue  of 
ion  upon  a  judgment  for  a  debt  due  before  the  conveyance,  and 
le  sheriff  to  B.  An  application  to  the  court  had  previously 
e  on  the  part  of  ^^  to  set  aside  the  writ  of  venditioni  exponas 
Lse.     In  ejectment  by  ^  against  B^  it  was  held^  that  notwith-  \ 

these  proceedings,  it  was  competent  for  Jl  to  go  into  evidence 
that  no  debt  was  due  to  B  by  the  father  at  the  period  of  the 
.     Ibid, 

voluntary  conveyance  from  a  father  to  a  child  is  not  void  by 
13  Eliz.  merely  because  the  father  was  indebted  at  the  time, 
antor  possessed  other  property  sufficient  at  the  fime  to  pay  all 
and  he  was  not  about  to  contract  other  debts,  such  conveyance 
ood.  Chambers  v.  Spencer y  5  W.  404. 
1  a  case  arising  upon  such  circumstances,  it  ought  to  be  sub- 
the  jury  to  find  whether  there  was  a  fraudulent  intent  in  making 

Ibid. 
ne  who  obtains  the  possession  of  the  property  of  another  sur- 
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and  levied  upon  pereonal  property,  which  remained  in  diepoM 
B  more  than  two  montbe,  and  until  C,  another  creditor  of  JByi 
ncecution^and  then  by  agreement  between  Ji  and  B^n,  mndUim 
dnhis  judgment,  and  a  sale  was  made  by  the  sheriff  after  •ooi^l 
notice,  and  the  goods  were  purchased  by  the  plaintifi^  andviss 
same  goods  was  made  on  the  same  day  on  Cs  execntioD;  it  wi 
replevin  by  Ji  against  C  for  Uie  goods  which  C  had .  ponebaic 
his  execution,  that  it  was  competent  for  the  defendantwiiirthfei 
the  design  to  hinder,  delay  and  defraud  creditors,  to  ^show  tba 
day  the  venditioni  exponas  was  issued  at  the  suit  oi^JiiM.  trac 
was  conveyed  by  B  to  «d,  for  a  consideration  (no  part  ofwbich  « 
&r  below  its  real  value.    Oibba  v.  Neefyf  7  W.  305.   • ..       r 

278.  A  fraudulent  agreement,  contract,  or  repreaentatioRj  the 
as  to  third  persons,  is  nevertheless  binding  6n  ihe'.|iartiea 
Chani,  lO'S.  &  R.  21 1.   Bell  v.  Louffhridgey  stated  16  S. A  R. 
jLW.  455.  Sickman  v.  Lapaley,  13  S.  &  R.  624.   Jhybrd  v.  ni 
W.  429.    Stewart  v.  Kearney j  6  W.  453. 

279.  Thna  where  a  judgment  creditor  had  delivered- to  bis 
written  acknowledgment  of  satisfiEiction,  while  the  fatod  of.  the  h 
before  the  inquest  for  condemnation,  «the  former  was  not  pen 
allege  that  his  judgment  was  unsatisfied.  Bell  v.  Leughridgt 
Court  Cumberland,  before  Tilghman,  C.  J.  June,  1607),  stated 
V.  Grants  16  S.  &  R.  212,  and  6  W.  455. 

280.  So,  where  A  contracted  to  sell  certain  land  to  By  who  gav 
gage  for  the  purchase-money,  and  it  afterwards  appeared  that  o 
tracts  belonged  to  C,  (the  father-in-law  o!*S)  who  afterwards  t< 
a  judicial  proceeding,  by  collusion  with  the  vendee,  that  the 
respecting  .this  tract  was  at  an  end,  it  was  held  that  be  could  n 
this  contract  afterwards  against  B,     Cook  v.  Chrantj  16  S.  &  R 

281.  So,  where  a  sale  of  cattle  was  made  for  the  purpose  of  de 
the  creditors  of  the  vendor,  it  was  heldy  that  neither  he  nor  h 
sentatives  by  will,  intestacy  or  administration,  could  recover  ^ 
cattlef    Stewdrt  v.  Kearney ^  6  VV.  453. 

282.  But  an  administrator  may  recover  back  the  property,  if 
that  it  is  wanted  for  payment  of  debts.    Ibid. 

E.  How  far  a  sale  of  goods  will  be  void  in  respect  to  creditors  am 

283.  The  general  principle,  with  regard  to  the  assignment  of 
chattels,  is,  that  where  the  deed  contains  an  absolute  immediat 
ment,  it  is  necessary  that  possession  should  accompany  and  follow 
at  common  law  and  under  the  13  Eliz.  Wilt  v.  Franklinjl  B 
Dawes  v.  CopCy  4  Binn.  258.  Wager  v.  Miller^  4  S.  &  R.  123 
V.  n^Dods^  5  S.  &  R.  278.  Cunningham  v.  Neville^  10  S.  & 
Babb  V.  Clemson,  10  S.  &  R.  419. 

284.  And  there  is  no  difference  under  either  the  stat  13  El 
Eliz.  between  absolute  and  conditional  sales.  Clow  v.  WoodSfS 
273. 

285.  Therefore,  a  delivery  is  necessary,  to  render  valid  a  mor 
chattels.     Id.  278,  288. 

286.  And  where  possession  is  retained  by  the  assignor,  the siu 
is  void,  although  a  symbolical  delivery  of  a  small  part,  fof  tin  vli 
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net,  but  that  it  also  appear  to  be  for  a  purpose,  fair,  honest,  and 
ly  necessary;  or,  at  least,  essentially  conducive  to  some  fair 
,e  parties  had  in  view,  and  which  constituted  the  motive  for  en- 
to  the  contract.  Ciow  v.  WoodSy  5  S.  &  R.  279.  Gibson,  J. 
U  sterns^  that  where  the  motive  of  the  sale  is  merely  security  to 
lee,  and  the  owner  is  permitted  to  retain  all  the  visible  marks  of 
ip,  for  no  other  reason  tRau  the  convenience  of  the  parties,  the 
is  void,  although  the  reasons  of  the  arrangement  be  inserted  in, 
possession  be  consistent  with  the  deed.  Ibid, 
CVhere  •^,  for  the  purpose  of  securing  two  creditors,  executed  to 
uortgage  of  the  bark  and  tools  in  his'tanyard,  of  his  skins  and 
imfinished,  in  bark  and  vats  for  tanning,  provided,  that  he«hould 
t  in  possession,  for  the  purpose  of  working,  tanning,  and  finish- 
same;  and  the  mortgage  was  not  recorded, .but  the  property  re- 
in possession  of  t/^,  who  was  by  trade  a  tanner,  and  he  continued 
the  leather  in  tanning,  and  to  use  for  that  purpose  the  tools  and 
id  no  symbolical  delivery  took  place,  nor  was  tliere  any  schedule, 
7,  or  appraisement  of  the  property  mortgaged,  it  was  held^  that 
tgage  was  fraudulent  per  se  and  void  against  a,  bona  fide  credi- 
lout  notice,  who  levied  an  execution  six  months  after  the  date 

Id,  275. 
But  only  such  possession  is  required  as  the  nature  of  the  thing 
)f:  as  if  goods  shipped  for  a  foreign  port  be  assigned,  the  delivery 
tills  of  lading  and  policy  of  insurance  is  sufficient  in  the  first  in* 
but  the  assignee  is  bound  to  follow  up  his  claim  with  reastonable 
e,  otherwise  the  assignment  will  bo  void  as  against  other  credi- 
lawts  V.  Cope^  4  Binn.  258. 

Where  a  deed  of  personal  properly  was  executed  by  a  person 
1  to  the  extent  of  insolvency,  just  after  a  creditor  had  obtained 
It  against  him,  and  the  deed  contained  in  the  first  place,  an  abso- 
iveyance  of  the  property,  in  consideration  of  which  the  grantee 
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Was  still  hired  by  the  debtor  about  the  property,  made  after  the  a 
ment  but  not  in  the  presence  of  the  assignee,  was  held  admissi 
show  the  assignment  to  the  fraudulent.     Ibid.  S.  C.  12  S.  &.  It  3: 

297.  A  transaction  may  be  tainted  with  fraud,  in  which  case 
question  for  the  jury^and  yet  display  no  such  badge  of  fraud  as  to  < 
a  legal  presumption.     Avtry  v.  Street^  6  W.  247. 

298.  Where  goods,  which  had  been  assigned  by  an  insolFent  ind 
under  the  act  of  26th  of  March,  1808,  to  trustees,  for  ibe  ben* 
creditors,  remained  in  the  possession  of  the  debtor,  by  the  permiss 
the  assignees,  for  more  than  eight  years,  it  was  held^  that  they  wei 
liable  to  an  execution  for  a  debt  contracted  prior  to  the  assignmen 
due  to  a  creditor  who  hod  consented,  according  to  the  provision  ( 
act  of  1808,  that  the  debtor  should  be  released  from  suits,  and  hii 
perty  from  executions,  for  the  term  of  seven  years  from  his  disci 
Wager  v.  Miller,  4  S.  &  R.  117.  » 

299.  It  seems,  that  as  respects  a  creditor  for  a  debt  contracted 
the  discharge,  such  length  of  possession  would  be  sufficient  evide 
fraud.     Ibid. 

300.  A  bill  of  sale  of  a  vessel,  to  secure  money  lent,  is  valid,  wl 
the  ship  be  at  sea  or  in  port,  provided  the  mortagee  reduces  he 
possession  as  soon  as  he  conveniently  can.  It  is  not  necessary  th 
should  be  reduced  into  possession  immediately  on  coming  into 
Morgan^s  ExWs  v.  Biddle,  1  Y.  3. 

301.  An  unconditional  sale,  where  the  possession  does  not  accor 
and  follow  the  deed,  is  a  fraud  in  law,  to  be  determined  by  the 
and   not  merely  a  badge  of  fraud  to  be  found  by  a  jury.     C 
Woods,  5  S.  &  R.  287. 

302.  If  the  vendor  and  vendee  of  a  chattel  agree  that  the  poss 
shall  pass  to  the  vendee,  but  the  property  remain  in  the  vendor  tin 
whole  purchase-monoy  is  paid,  such  agreement  is  fraudulent  as  re 
creditors,  and  the  chattel  may  be  levied  on  as  the  property  of  the  v< 
and  it  is  immaterial  whether  it  appear  that  the  creditor  trusted  the  ( 
on  the  credit  of  the  goods  in  his  possession  or  not.  Martin  v.  Mc 
14  S.  &  R.  214. 

303.  Retention  of  possession  by  the  former  owner  of  a  chatte 
at  sheriff's  sale,  is  not  an  index  of  fraud,  because  the  sale  is  not  f 
of  the  person  retaining,  bni  of  the  law;  and  because  a  judicial  sale 
conducted  by  the  sworn  officer  of  the  court,  shall  be  deemed  fair  i 
is  proved  to  be  otherwise.  Myers  v.  Harvey,  2  P.  R.  481.  G: 
C.J. 

304.  A  chattel  thus  purchased  may  safely  be  left  in  the  possess 
the  former  owner,  on  any  contract  of  bailment  that  the  law  alio 
other  cases.     Ibid,     Gibson,  C.  J. 

305.  Where  personal  property  (consisting  of  stock,  implemei 
agriculture  and  grain  growing)  was  sold  upon  ajieri  facias  and  h 
the  purchaser  iti  the  possession  of  the  defendant,  under  a  written 
the  defendant  also  giving  to  the  purchaser  a  note  for  the  price  c 
goods,  which  however  was  not  paid,  it  was  held,  that  the  goods 
not  liable  to  an  execution  as  the  property  of  the  original  defec 
Myers  v.  Harvey,  2  P.  R.  478. 

306.  Jl  rented  a  farm  from  B,  and  being  in  arrear  for  rent,  his 
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ai  property,  consisting  of  stock,  farming  ntensils,  &c.  was  sold  under 
istress,  and  bought  by  C,  his  brother-in-law,  who  lived  at  some  dis- 
ice,  and  who  left  it  in  «/i's  possession.  C  gave  his  note  to  B  for  the 
It  for  the  ensuing  year;  and  on  the  same  day  he  and  %^  entered  into 
rrittcn  agreement  by  which  ^  was  to  work  on  tlie  farm  for  one  year 
five  dollars  per  month,  and  C  was  to  furnish  the  stock,  farming  im- 
totenis,  &c.  Afterwards  v^,  being  indebted  to  C  in  a  note,  sold  to  C 
I  wheat  which  was  growing  on  the  farm  before  this  agreement,  and 
lich  wpis  not  sold  under  the  distress;  and  afterwards,  under  an  agree- 
iDt  between  them,  cut  the  wheat, and  stacked  it  on  the  farm,  where  it 
IS  levied  on  about  a  month  afterwards,  and  sold  by  a  constable  as  the 
operty  of  •/?  to  D.  In  an  action  by  C  against  Z>,  it  was  held^  that  if 
was  actually  the  tenant  of  C,  which  was  a  question  of  fact  for  the 
7,  the  possession  of  the  grain,  at  the  time  of  the  levy,  was  in  C,  and, 
srefore,  that  he  was  entitled  to  recover.  Herron  v.  /Vy,  2  R  R.  263. 
307.  A  sale  and  transfer  of  personal  property,  made  for  the  purpose  of 
eventing  a  creditor  from  obtaining  execution  of  his  judgment,  is  mala 
fe,  and  void  against  such  creditor.  Streeper  v.  Eckerty  2  Wh.  302. 
SOS.  A  party  claiming  against  such  creditor  is  bound  to  remove  all 
nbt  of  the  fairness  of  the  transaction,  even  if  possession  has  accompa- 
•d  the  transfer.    Jbid. 

309.  A  transfer  of  personal  property,  unaccompanied  by  a  corre- 
3nding  change  of  possession,  is  void  as  against  creditors.  Ibid. 
810.  In  trespass  against  a  constable  and  others  for  taking  a  horse  al- 
^d  to  belong  to  the  plaintiff,  by  virtue  of  an  execution  against  «/^,  the 
imtifTs  brother,  it  appeared  in  evidence  that  the  horse  had  belonged 
Jiy  who  testified  that  he  had  sold  him  to  the  plaintiff  before  the  exe- 
lion,  for  a  full  price.  Another  witness  produced  by  the  plaintiff  testi- 
d  that  the  plaintiff  and  •/?  lived  together,  and  that  after  the  sale  the 
■intiff  kept  the  horse  in  the  same  stable  in  which  j9  had  kept  him. 
lere  was  no  evidence  of  any  actual  change  of  possession.  Heid^  that  it 
18  error  for  the  court  imder  these  circumstances  to  leave  it  to  the  jury 
•ay  from  the  evidence  whether  or  not  the  possession  was  changed. 
hffner  v.  Clark,  5  Wh.  545. 

311.  To  render  a  bill  of  sale  of  goods  valid  as  against  creditors,  there 
cut  be  an  accompanying,  actual,  visible,  and  notorious  possession  in  the 
wdee.    Hoof  smith  v.  Cope,  6  Wh.  53. 

312.  Where  Ji  living  in  the  country,  and  being  indebted  to  B  and  C, 
erehants  in  Philadelphia,  made  an  assignment  to  them  of  his  stock  of 
NNlsin  payment  of  his  debt;  and,  by  an  agreement  between  them,  ^ 

to  remain  in  possession  as  clerk  to  B  and  C,  who  took  a  lease  of 
premises,  and  a  few  days  afterwards  B  and  C  made  a  bill  of  sale  of 
goods  to  Z),  who  took  possession  of  the  goods,  and,  while  in  his  pos- 
^■ioii,  the  goods  were  levied  upon  and  removed  by  the  sheriff  upon  an 
Kwcation  at  the  suit  of  a  creditor  of  %/i;  it  was  held  in  trespass  brought 
JT  Aagainst  the  sheriff  and  the  execution  creditor,  &c.,  that  tlie  posses- 
CMiof  the  eoods  might  be  lawfully  taken  by  Z>  notwithstanding  any 
'••Wit  by  t/Jy  and  that  evidence  was  not  admissible  to  show  that  no  con- 
^•^aiion  passed  from  D\o  B  and  C    Ibid. 

^^3.  In  trespass  against  a  sheriff  and  execution  creditor  for  taking 
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goods  of  the  plaintiff,  on  an  execution  against  another,  evidenoe  is  n 
sidmissible  on  the  part  of  the  defendants  to  prove  that  the  goodi  we 
returned  by  the  sheriff  to  the  place  from  which  they  were. taken  a  k 
days  afterwards.   Ibid. 

314.  Although  a  contract  for  the  sale  of  goods  may  have  been  eaten 
into  for  the  purpose  of  defeating  or  delaying  creditors^  yet  it  vilt  I 
binding  upon  the  parties  to  it.  Sickman  v.  Igtpahyy  13  S.  &R.2S 
Telford  v.  Adams,  6  W.  429. 

315.  An  assignment  of  goods  for  the  payment  of  a  debt  due  to  tl 
assignee  is  not  rendered  fraudulent  in  law  by  a  parol  agreement  for  (I 
payment  of  the  surplus  to  the  assignor.  If  the  value  of  the  propenri 
signed  be  out  of  proportion  with  the  debt,  this  may  be  evidence 
fraud  in  fact;  which  is  for  the  jury  to  pass  upon,  and  is  not  a  siihjf 
of  legal  direction.    Rahn  v.  MElrathj  6  W.  151. 

316.  Where  the  goods  were  in  a  retail  store,  and  some  of  them  wc 
coimted  off  and  separated,  and  others  remained  in  bulk,  and  the  vend 
agreed  to  send  them  to  the  vendee  by  the  first  conveyance,  wliicii  wtni 
be  in  a  few  days,  the  vendor  and  vendee  living  a  few  miles apart,itw 
held  that  the  sale  was  fraudulent  and  void  as  against  an  executioua 
dilor.   Eagle  v.  Eichelberger,  6  W.  29. 

317.  It  is  not  sufficient  to  make  a  transfer  of  chattels  good  agaii 
creditors  that  possession  was  changed  at  the  time  of  the  levy — thep 
session  must  accompany  the  transfer,  or  follow  it  as  soon  as  circui 
stances  will  admit.    Carpenter  v.  MayeVy  5  W.  483. 

318.  The  continuance  in  possession  of  an  assignor  of  goods  is  a  fn 
in  law,  and  is  a  question  for  the  court  and  not  for  the  jury.    Ibid, 

319.  In  order  to  render  such  transfer  good,  a  corresponding  change 
the  possession  must  accompany  the  transfer,  or  follow  it  within  a  re 
sonable  time;  that  is,  as  soon  as  the  nature  of  the  property  or  thing,at 
the  circumstances  attending  it,  will  admit  of  its  being  done.  Carpeni 
v.  Mayer,  5  W.  485.    Eagle  v.  Eichelbergery  6  W.  29. 

320.  Where  a  person  in  insolvent  circumstances  executed  a  bill 
snle  of  his  stock  of  goods,  absolute  on  its  face,  to  a  creditor,  with  a  seer 
aerrecment  between  the  parties,  that  the  vendee  was  to  sell  the  good 
a»id,  after  satisfying  his  own  debt,  to  pay  the  surplus  to  the  vendor, it  vi 
held  that  the  transaction  was  fraudulent,  and  that  the  goods  wereliibl 
to  be  sold  ot)  an  execution  against  the  vendor.  ArCullochv.  HutchinM^ 
7  W.  434. 

321.  A  sale  of  chattels  to  defratid  creditors  can  be  set  aside  ooif  t] 
virtue  of  legal  process  at  the  suit  of  a  creditor.  M*Gee  v.  CampkBt'i 
W.  545. 

322.  Therefore  where  a  constable  went  out  of  his  county  and  len^i 
upon  stich  chattels,  by  virtue  of  an  execution,  issued  at  the  suit  of* 
creditor,  it  was  held,  that  he  was  a  trespasser,  and  that  the  fraudaW 
vendee  might  maintain  trespass  against  him.     Ibid. 

323.  There  must  be  not  only  a  delivery  of  the  thing  to  the  assigns* 
the  time  of  the  transfer,  but  a  continuiui^  possession,  and  that  mustki 
shown  by  the  claimant.     Voting  v.  MClure,  2  W.  &  S.  150.  So- 

GEANT,  J. 

324.  The  question  in  such  cases  ought  not  be  left  to  the  jnry  wheite 
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ransfer  is  in  good  faith,  and  without  design  to  cover  the  property  or 
ilay  or  hinder  creditors;  but  it  is  a  question  of  fraud  in  law  for  the 
I.    Id.  1^1. 

15.  Where  the  evidence  was  that  the  plaituiff  purchased  from  A  a 
I  of  cattle  for  a  certain  snm,  for  which  the  plaintiff  gave  him  a  credit 
is  book,  and  that  Ji  delivered  the  cattle  accordingly,  and  about  an 
'  after  the  delivery,^ the  plaintiff  agreed  to  let  A  use  them,  if  he  took 
I  care  of  them,  until  he  should  sell  them;  it  was  htld^  that  the  trans- 
Mi  was  fraudulent,  and  that  the  property  tnight  be  levied  upon,  and' 
hy  an  execaiion  creditor  of  A.    Id.  147. 

S6.  «f  being  largely  indebted,  having  taken  the  benefit  of  the  insolvent 
and  having  a  wife  and  several  children,  some  of  his  friends  entered 
an  agreement  by  which  they  subscribed  together  a  certain  sum, 
:h  was  to  be  lent  to  his  eldest  daughter  redeemable  with  interest, 
•  engaged  to  employ  him  in  carrying  on  a  particular  business,  allow- 
liim  a  reasonable  support  for  his  services,  and  the  profits  were  to 
He  for  the  use  and  benefit  of  his  family.  By  another  instrument  A 
unced  all  right  to  the  personal  services  of  the  daughter,  and  dis- 
ned  all  mterest  in  the  profits  of  the  business,  &c.  Htld^  that  neither 
;oods  purchased  with  the  original  loan,  nor  those  which  were  acquired 
\  the  profits  of  the  btisiness  were  liable  to  execution,  at  the  suit  of  a 
iter  of  A.    Holdship  v.  Paiierson,  7  W.  547. 

G.  Of  accotmti  between  debtor  and  creditor f  and  other  caset. 

27.  An  account  current  received  and  not  objected  to  in  a  reasonable 
\  becomes  a  settled  account,  bearing  interest  from  the  time  it  is  stated. 
nbridgejr,  Wileoeks^  1  Bald.  536. 

28.  An  account  made  up  of  principal  and  interest  becomes  one  prin- 
.1  debt  settled,  the  aggregate  balance  bearing  interest.     Ibid. 

29.  Receiving  an  account  rendered  without  objection,  does  not  pre- 
le  the  party  from  aAerwards  showing  an  nnobserved  error  which 
sed  without  notice,  by  the  common  blui'ider  of  all  parties.  Jones  v. 
nn,  3  W.  &  S.  109. 

130.  Such  an  error  might  be  corrected  even  in  a  settled  account, 
ere  neither  party  had  been  prejudiced  by  the  acquiescence.  Ibid. 
)3I.  The  plaintiffs  proposed  to  defendant  to  act  as  their  agent  at 
nton  for  a  term  of  years,  engaging  to  make  consignments  to  an 
kount  that  would  insure  his  commissions  to  amount  to  $25,000  per 
nam,  at  least;  and  subsequently  they  bound  themselves  to  the  fulfil- 
nit  of  it  by  the  payment  of  the  above  sum-annually,  though  from  un- 
^eseeii  events  they  should  not  ship  the  amount  that  would  produce 
U  sum.  One  of  the  stipulations,  also,  was,  that  the  defendant's  com- 
isions  should  be  invested  in  return  cargoes  as  his  separate  property 
Canton.  The  defendant  agreed  to  the  proposal  for  a  term  of  two 
irs.  In  the  first  year  the  commissions  did  not  equal  $25,000.  The 
tt  year  they  considerably  exceeded  it,  so  that,  together,  they  exceeded 
(50,000.  HeldjiYidX  the  commissions  were  to  be  charged  separately 
each  year,  and  that  the  defendant  was  entitled  to  have  this  commis- 
nii,the  first  year,  mademp  to  $25,000,  and  to  retain,  in  addition,  all 
received  the  second  year.    Ibid. 
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332.  Where  a  loss  has  been  sustained  by  one  of  two  or  moreinnomt 
persons,  it  must  be  borne  by  him  whose  act  was  the  cause  of  it.  JAn 
chants^  Bank  v.  Bank  of  the  United  States^  4  R,  318. 

333.  Therefore,  where  the  plaintiffs,  a  bank  in  Neto  York,  stood  ia 
the  relation  of  creditor  to  the  defendants,  a  bank  in  Philadeipkia^ui 
the  former  received  in  Philadelphia  from  the  latter,  in  payment  of  tb 
debt,  specie  drawn  from  other  banks,  and  not  from  the  defendants' on 
vaults,  contained  in  boxes  taken  at  the  tale  of  those  banks  by  the  de- 
fendants  in  the  first  instance,  and  afterwards  by  the  plainiitfs' ageol, 
who  had  an  opportunity  and  every  necessary  facility  to  count  the  monef 
for  himself,  but  omitted  to  do  so,  and  the  specie  was  afterwards,  uodcr 
the  direction  of  the  plaintiffs'  agent,  transferred  from  the  boxes  to  k<fgi^ 
and  sent  to  New  York^  where  it  was  afterwards  discovered  that  there 
was  a  deficiency  in  some  of  the  kc'gs,  but  it  was  impossible  for  the  d^ 
fendants  to  ascertain  in  which  of  the  banks,  from  which  they  had  driwi 
the  specie,  the  error  had  occurred:  it  was  held  that  the  plaintiffs  weit 
not  entitled  to  recover  the  amount  of  the  deficiency  from  the  defetidHDH 
Ibid. 
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A.  Of  the  partition  of  a  dccedenfs  land  by 

order  of  the  Orphane'  Court;  (a)  of  the 
petition  and  inquest;  (Jb)  who  may  elect 
to  take  the  estate  at  a  valuation;  (c)  of 
the  distributive  shares  of  the  parties;  (jd) 
of  the  security  given  for  the  payment  of 
distributive  shares. 

B.  Of  the  sale  of  the  real  estate  of  a  de- 

cedent; (fl)  when  the  Orphans*  Court 
may  order  a  sale  of  land,  and  how  the 
administrator  is  to  proceed  under  such 
order,  and  of  the  liability  of  hib  sureties; 
{h)  of  the  purchaser  under  a  sale  by 
order  of  the  Orphans*  Court,  and  how  far 
he  will  be  affected  by  irregularities  in  the 
proceedings  and  by  the  debt»  of  the  de- 
cedent; (c)  how  the  surplus  of  such 
sales  after  payment  of  debts  is  con- 
sidered. 


O.  Of  the  debts  of  a  decedent;  {a)d^ 
fund  for  the  payment  of  such  debt*;  (t) 
of  the  order  of  paying  debts  oat  of  Ai 
personal  estate,  and  of  the  doty  and  i^ 
bility  of  the  administrator  in  thii» 
spect;  (c)  of  the  payment  oi  dehti  c« 
of  the  "proceeds  of  real  estate;  {i)^ 
the  limitation  of  the  lien  of  the  <Mi 
of  a  dccedenL 

How  the  property  of  an  intestate  if  to  hi 
distributed. 

Of  advancement 

F.  Of  the  right  of  action  for  the  propetjrf 

a  decedent;  and  herein  of  the  intertrttf 
the  heir  and  executor  reopectivrlr. 

G.  Of  the  method  of  enforcing  coDtiarti  ■ 

decedents  for  the  tale  of  land.  - 


D 


E. 


A.  Of  the  partition  of  a  decedent^ s  land  by  order  of  the  Orphant^  Cwft' 

(a)  Of  the  partition  and  inquest, 

1.  Whether  the  Orphans' Court  had  power  under  the  actsofllHk 
April,  1794,  and  7ih  April,  1S07,  to  order  a  partition  where  the  iinestaw 
died  without  issue,  leaving:  a  widow  or  father,  and  collateral  heirs,  </«»• 
tatur.     Young  v.  Bickell,  1  S.  &  R.  467. 

2.  If  it  had,  such  partition  would  bind  the  interest  of  the  rerersionci* 
Ibid, 

3.  It  seemsy  that  the  Orphans'  Court  has  no  authority  to  decree  a  ptf- 
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r  lands  between  the  widow  and  children  of  an  intestate,  where 
Is  are  in  the  adverse  possession  of  anortier.    Galbraitk  v.  Greeny 

R.  93. 
le  Orphans'  Court  have  not  jurisdiction  to  decree  partition  of  land 

the  intestate  in  common  with  another  person,  although  the  other 
in  common  agree  to  the  partition:  and  the  whole  proceedings  will 
ited  by  such  partition,  although  the  land  held  in  common  formed 
small  part  of  the  land  divided.  Romig^s  Appeal,  8  W.  415. 
he  acts  of  assembly  which  direct  the  method  in  which  partition 
\  made  in  the  Orphans'  Court  of  the  real  estate  of  an  intestate, 
)  widow's  share  set  off  to  her,  are  confined  to  the  case  in  which 
estate  was  sole  seised.     JSrown  v.  Adams^  2  Wh.  188. 

petition  to  the  Orphans'  Court  for  a  valuation,  is  not  like  an  ad- 
'  suit  at  common  law,  where  an  infant  defendant  must  appear  by 
m,  or  it  is  error.  The  petition  ought  regularly  to  state  that 
re  infants  concerned,  if  such  is  the  fad;  and  the  court  ought  to 
I  guardians  in  all  instances  previous  to  the  partition  or  valu- 
if  an  intestate's  estate,  but  the  want  of  a  guardian  does  not,  of 
'ender  the  proceedings  voidy  if  it  appears  that  the  infant  was 
nted  in  fact  at  the  time  of  the  valuation.     Elliot  v.  Elliot^  5 

is  no  objection  to  the  Orphans'  Court  proceeding  on  a  petition  for 
ion,  that  an  action  of  partition  was  depending  at  common  law  by 
r  of  the  heirs.  Rex  v.  Rex^  3  S.  &  R.  533. 
he  party  praying  for  a  partition  of  an  intestate's  real  estate, 
:he  act  of  1705,  ought  to  be  particular  in  the  names  of  the  per- 
ititled  to  shares,  and  of  the  purparty  of  each.  Walton  v.  Willis^ 
52. 

roceedings  in  the  partition  and  valuation  of  an  estate  will  not  be 
ie  because  the  petition  did  not  make  mention  of  fisheries  apper- 
to  islands  in  the  Susquehanna,  belonging  to  the  estate,  if  it  suffi- 
appears  that  the  inquest  took  them  into  view  on  their  valuation. 
V.  Elliot y  5  Binn.  1.  * 

Under  the  acts  of  1794  and  1797,  the  Orphans'  Court  had  juris- 
to  award  an  inquest  to  make  partition,  on  the  application  of  a 
ser  or  alienee  of  the  purpart  of  one  of  the  heirs  of  an  intestate, 
led  seised  of  real  estate.  Mealy^s  Estate^  1  Ash.  363. 
Where  there  was  ground  to  suppose,  that  the  purchaser  had 
;d  his  deed  under  circumstances  which,  either  at  law  or  equity, 
invalidate  his  title,  the  Orphans'  Court  would  direct  an  issue  to 
mmon  Pleas  to  ascertain  the  facts,  and  stay  proceedings  on  the 
)n  until  the  issue  was  determined.     Ibid, 

Where  one  tenant  in  common  dies  intestate,  his  heirs  cannot  hare 
)n  among  themselves  in  the  Orphans'  Court,  without  first  procur- 
s  share  of  the  intestate  to  be  set  off,  by  act  of  the  parties  or  by 
at  the  common  law:  the  Orphans'  Court  have  no  authority  to 
partition  among  the  tenants  in  common  under  such  circumstances. 
5r  V.  StrohoecktVy  3  P.  R.  505. 

The  presentation  of  a  petition  to  the  Orphans'  Court  setting  forth, 
e  petitioner's  father  died  seised  of  the  premises  therein  described, 
;  a  widow  and  seven  children,  and  praying  the  court  to  award  an 
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inquest  to  make  partition,  &e.  does  not  estop  the  petitioner  from  afto- 
wards  maintaining  an  ejectment  for  the  same  premises,  and  provingtlM 
they  were  the  estate  of  his  mother  who  was  his  father's  fint  \rife»aiid 
descended  to  him  as  her  heir,  to  the  exchision  of  his  brothers  andmin^   j 
the  children  by  a  second  wife.     Werkheiser  v.  Werkheiser^  3  R.  92SI ' 

14.  Where  a  testator  devised  a  certain  lot  to  his  son,  profided  tliathe 
should  pay  to  his  executors  for  the  benefit  of  certain  legatees,  a  certiii 
sum  of  money,  and  afterwards  directed  his  executors  lo  sell  the  wImM   i 
of  his  real  estate,  not  otherwise  disposed  of  in  the  will,  and  to  diviti 
the  proceeds  among  certain  of  his  children,  and  the  devisee  relinedlft 
accept  the  devise  upon  the  terms  mentioned  in  the  wilt,  and  aftitfrwafdi 
presented  a  petition  to  the  Orphans'  Court  for  a  partition  of  the  red 
estate  of  the  deceased,  which  was  ordered  and  took  place  acconfing^f; 
and  afterwards  the  executors  treating  the  proceeding  as  illegal,  sdM  tK 
lot  devised  to  the  son:  it  was  held  that  (1)  the  devise  created  aeoofr  ' 
tional  estate  in  the  devisee;  (2)  that  the  Orphans'  Court  had  nopow^i  a 
award  a  partition  under  the  circumstances;  (3)  that  theexecutdrshaddb  J 
power  to  sell  the  lot;  (4)  that  the  proper  remedy  to  enforce  the  conditio  < 
was  by  a  proceeding  in  the  Orphans'  Court  under  the  act  of  1831 
Downer  v.  Downer^  9  W.  60. 

15.  Ill  proceedings  for  a  partition  and  valuation  of  an  intestate's  ml  \ 
estate  in  the  Orphans'  Court,  it  is  necessary  that  the  parties  in  ioteidl 
be  named  in  the  petition,  and  that  due  notice  be  given  to  theo^  lil  i 
although  it  is  stated  in  the  sheriffs  return  that  the  parties  wereaU  proMi^ 
yet,  it  IS  competent  to  show  on  the  return  of  the  inquisition,  that  nek 
was  not  the  fart.     Ragan*8  Estate^  7  W.  43S. 

16.  And  it  is  not  sutficient  to  allege,  that  ond  of  the  children  whoM 
not  receive  notice,  had  been  advanced  to  the  full  value  of  hissnani 
Ibid. 

17.  And  where  one  of  the  children  of  the  intestate  had  died  after  his 
death,  whereby  a  life  estate  accrued  to  the  mother,  it  was  htld  tobcs 
fatal  objection  that  the  mother  was  not  named  in  the  proceedings  as  the 
heir  of  the  deceased  child.     Ibid, 

18.  It  is  not  right  ihat  persons  connected  by  affinity  with  eitherofth* 
parties  should  be  placed  on  an  inquest  of  partition.  Young  v.  BiM 
1  S.  &  R.  467. 

19.  Where  it  appeared  that  the  jury,  who  valued  the  estate  in  gnJ*j 
acted  under  the  erroneous  supposition,  that  if  the  estate  could  oof  be 
divided  into  as  many  parts  as  there  were  children^  they  were  bound » 
estimate  it  in  gross,  the  number  of  children  being  seven,  and  it  apprtwd 
that  the  estate  miglit  well  be  divided  into  two  or  more  parts,  iheiiKliV' 
sition  was  quashed.     liexfy  aL  v.  Hex^  3  S.  &  R.  533. 

20.  It  is  incumbent  on  the  petitioners  to  bring  the  whole  realcstaierf 
the  intestate  before  the  court.  There  cannot  be  several  inquisitions et 
it  by  parcels.    Ibid. 

21.  Under  the  practice  of  the  Orphans'  Court,  it  is  not  a  siiffifiew***" 
jection  to  an  inquest  for  partition  of  an  intestate's  estate,  granted  on  w 
petition  of  one  of  the  children,  that  the  inquest  was  awarded  triiM 
notice  to  the  widow  or  other  children.     Id.  535. 

22.  But  the  practice  is  irregular,  and  it  is  desirable  that  the  Orphan^ 
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lonid  call  the  family  before  them  prior  to  the  award  of  aa  in- 

Ibid. 

inhere  an  estate  is  manifestly  and  greatly  undervalued  it  is  the 

the  court  to  set  the  inquest  aside;  but  it  roust  be  a  clear  case. 

'lie  of  the  heirs  of  an  intestate  sold  his  undivided  interest,  and 
e  return  of  a  valuation  of  the  estate,  under  a  writ  of  partition 
)  Orphans'  Court,  the  grantee,  with  the  other  heir,  came  into 
id  prayed  a  sale,  but  the  court  refused  to  order  it  without  a  rule 
eatise,    Heeler^a  Estate^  i  Br.  301. 

Vhere  the  Orphans'  Court  set  aside  the  proceedings  of  an  inquest 
partition  of  lands  of  a^,  under  the  intestate  law,  in  consequence  of 
ibiiion  of  a  writing,  purporting  to  be  the  last  will  of  t^,  but  the 
of  which  hfid  not  been  tried  by  an  issue  from  the  register's  court, 
li  the  petitioners  gave  in  evidence  the  record  of  an  ejectment,  in 
he  heirs  of  A  recovered  a  moiety  in  opposition  to  such  asserted 
»  Supreme  Court  affirmed  the  decree.  Spangkr  v.  Rambler j  4 
19S. 

n  ejectment  by  «^,  one  of  the  children  of  an  intestate,  against  B, 
child  to  whom  the  land  of  the  intestate  had  been  adjudged  at  a 
(11,  and  against  the  purchasers  under  J?,  the  record  of  the  Orphans' 
eld  in  fViashinglon  county ^  in  1786,  showed  an  appointment  of 
3rs,  a  valuation  by  the  appraisers,  and  an  order  of  the  land  to  By 
aluatioD,  ^'  the  eldest  aorij  nor  any  other  having  preference  by 
i  appearing  \o  claim  the  right  of  purchase;"  but  it  also  appeared 
e  record,  that  there  was  no  petition  for  a  division  of  the  estate, 
consent  of  parties  to*  the  appointment  of  appraisers,  and  that  the 
I  were  not  before  the  court  either  in  person,  or  by  the  guardian, 
friend.  Heldj  that  proceedings  were  void,  and  did  not  divest 
ntiff  of  his  share  of  the  intestate's  land.  Messinger  v.  Kintner^ 
97. 

n  partition  of  an  intestate's  estate,  the  decree  of  the  Orphans' 
ras  set  aside,  because  no  provision  was  made  for  the  tenants  by 
eay.     fFalton  v.  fVilliSy  1  D.  351. 

)n  partition,  by  order  of  an  Orphans'  Court,  of  the  real  estate  of 
o  died  intestate,  without  issue,  leaving  a  widow,  a  father,  and  a 
and  sister:  the  share  assigned  to  the  widow  was  thrice  the  value 
assigned  to  the  fiither;  but  the  rents  were  nearly  equal.  The 
n  was  set  aside  on  account  of  its  inequality.  Young  v.  Bickelj 
R.467. 

\n  infant  is  not  concluded  from  showing,  that  a  decree  of  the 
s'  Court,  concerning  a  partition  and  valuation  of  his  parent's 
IS  erroneous,  by  his  own  or  his  guardian's  acceptance  of  the  sum 
h  his  purpart  was  valued,  nor  by  his  own  acceptance  of  the  pur- 
er he  came  of  age,  if  he  was  then  ignorant  of  the  wrong  done 
ovided  he  petitions  for  redress  as  soon  as  the  circumstances  are 
inown  to  him.  Elliot  v.  Elliot ^  5  Binn.  1. 
}ne  died  intestate  in  1831,  seised  of  real  estate,  leaving  a  widow, 
others  and  sisters,  but  no  children.  Upon  the  petition  of  the 
^  «.nd  sisters,  the  Orphans'  Court  awarded  an  inquest  <'  to  ascer- 
liether  the  real  estate  can  with  propriety  be  divided  among  the 
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widow  and  legal  representatives  of  tlic  deceastrd,  in  such  manDerasto 
give  the  widow  the  one-half,  including  the  mansion-house.'*    The  in- 
quest returned,  that  the  real  estate  could  not  be  divided  among  the 
widow  and  legal  representatives  of  the  deceased  ^<in  such  manner  as  to 
give  the  widow  the  one-half,  including  the  mansion-house;"  but  made  : 
no  ap|)raiscment;  and  no  steps  were  taken  to  obtain  an  appraisemeM  : 
afterwards.     The  widow  remained  in  possession  after  the  death  of  her 
husband,  and  received  the  retitsand  profits:  i/e/t/,  that  the  brothersaod  | 
sisters  of  the  intestate  conid  not  maintain  ejectment  against  her  ton- 
cover  the  land  under  tliese  circumstances.     Seider  v.  Seider^  5  Wb. 
208. 

(b)  Tflio  may  elect  to  take  the  estate  at  a  valuation.  \ 

31.  Under  the  act  of  1764,  the  eldest  son  of  the  eldest  son  of  an  intes-  I 
fate  was  held  to  be  entitled  to  an  estate,  which  could  not  be  divided  at 
the  valuation,  in  the  same  manner  as  his  father,     Walton  v.  WUIis^l 
D.  351. 

32.  So,  under  the  22d  sect,  of  the  act  of  1794,  the  children  of  a  sob 
who  died  in  the  lifetime  of  the  intestate  succeed  as  well  to  the  persooil 
right  of  priority  of  choice  which  their  father  would  have  had,  if  he  hid 
succeeded  the  intestate,  as  to  the  share  of  their  father.   Hersha  v.Brm' ' 
neman,  6  S.  &  R.  2. 

33.  Where  the  real  estate  of  an  intestate,  which  cannot  be  diridel  j 
without  prejudice,  is  adjudged  to,  and  accepted  by,  the  heir  at  law,  the  I 
fee  in  the  premises  does  not  vest  in  him  until  he  has  paid,  or  secured  to 
be  paid,  the  valuation  money  to  those  who  are  entitled  to  receive  iL 
Wa/ton  V.  fFi/Zis,  1  1).  351. 

34.  QuerCy  Whether  the  privilege  of  election,  granted  to  the  eldest 
son,ext('n«ls  for  the  benefits  of  his  alienee,  when  he  has  conveyed  \roltir»- 
tarily  his  whole  undivided  iiiiercsi  to  such  alienee,  or  to  the  sheriff's 
vendfc,  when  his  loholc  interest  is  sold  under  an  execution.  Klinef* 
Graijsouy  4  Biim.  225. 

35.  ^'2  ditid  intestate,  seised  in  foe  of  three  tracts  of  land,  and  leaviof 
one  son  and  five  daughters.  By  virtue  of  an  execution  against  the  sou, 
his  undivided  sixth  part  of  one  of  the  tracts  was  sold  to  -O,  by  the  sheriff; 
the  son  afterwards  conveyed  to  C  all  his  estate  in  trust  for  the  support 
of  his  wife  and  children,  and  finally  was  discharged  by  the  insolvent  la^* 
and  assigned  all  his  property  to  />,  for  the  benefit  of  his  creditors.  Pw- 
ceedings  were  then  had  in  the  Orphans'  Cotirt,  by  which  the  estate  ol  J 
was  divided  into  three  parts,  of  which  each  of  the  three  tracts  was  ruatb 
one,  and  each  was  valued  for  liie  purpose  of  election,  according  lo ''>' 
act  of  assembly.  B  atid  C  presented  separate  petitions,  each  prayi»?W) 
be  allowed  to  elect  in  right  of  tlu;  son,  but  electing  different  tracts:  v 
did  not  interfere.  The  Orphans'  Court  rejected  both  petitions,  and  lipifl" 
mined  that  the  right  of  election  had  passed  to  the  eldest  daughter.  ^''W 
that  the  son  having  parted  with  all  iiis  interest,  and  the  peli'ioii«* 
claiming  under  hini  not  havitig  agreed  in  their  choice,  the  decree  of  il* 
Or[)hans'  Coint  was  right.     JbicL 

3G,  When,  on  the  application  to  the  Orphans'  Court,  lands  of  an '"'^ 
tate,  which  cannot  be  divided,  are  appraised  and  delivered  to  t'D^^''"* 
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lets  of  any  child  or  children  are  vahd,  to  defeat  the  opera- 
iw.  Diermond  v.  Robinson  fy  al.j  2  Y.  324. 
h  case  where  a  child  transfers  his  interest,  his  assignee 
to  an  eventual  appraisement;  and  .where  there  are  incum- 
e  child's  interest^  and  the  real  estate  is  transmuted  into  per- 
irity  beuig  given  for  the  amount  of  the  appraisement,  the 

cease  to  affect  the  child's  share  of  the  land,  and  are  trans- 
ns  on  his  purpart  of  the  valuation,  the  creditors  by  mort- 
nent  retaining  a  legal  preference.     Ibid. 
enee  of  one  of  the  children  succeeds  by  virtue  of  the  aliena- 
ht  of  election  under  the  act  of  29th  March,  1832.  Ragan^B 

438. 

,  on  the  death  of  an  intestate,  his  land  descended  to  three 
hters,  and  by  virtue  of  proceedings  in  the  Orphans*  Court, 
nto  three  unequal  sha'res,  of  which  A^  one  of  the  husbands^ 
share  lowest  in  value,  it  was  htldj  that  he  only  took  a  life 
nd  that  after  his  death  it  could  not  be  sold  to  pay  his  debts. 
armony^  1  S.*  &  R.  460.  , 

lined  a  judgment  against  B^  his  son-in-law,  and  died  intes- 
f  real  estate,  and  leaving  several  children,  among  whom 

of  B.    The  real  estate  not  being  susceptible  of  division 

parts  as  there  were  claimants,  was  allotted  to  three  of  the 
their  giving  bond  to  pay  to  the  other  children,  jS's  wife 
lumber,  their  respective  purparts  of  the  appraised  value, 
solvent  previous  to  the  death  of  •^y  and  his  bond  remained 
Id^  that  the  Orphans'  Court  had  power  to  deduct  jB's  debt 
Hint  of  the  bond  for  his  wife's  share,  and  might  direct  an 
Tiain  the  amount  if  necessary.  Yoht  v.  Bamet  4*  a/.,  1 
'.  C.  4  Y.  74.  [And  see  Husband  and  Wife.] 
fe  Orphans'  Court  have  no  power  to  vest  in  the  husband  in 
t  the  share  of  a  married  daughter  of  the  intestate;  and  if  the 
the  estate  to  him  in  fee  on  his  giving  a  recognisance  for  the 
the  shares  of  the  other  heirs,  the  decree,  so  far  as  respects 
oportion,  is  void;  and  on  the  wife's  death  without  having 
nd  without  having  done  anything  to  divest  her  title,  her 
Js  to  her  heirs.  Fogelsonger  v.  Somerville^  6  S.  &  R.  267. 
>08  V.  Jenkins  J  8  S.  &  R.  167.   M^Cullough  v.  Wallace^  Id. 

bona  fide  purchaser  from  the  husband  for  a  valuable  con- 
in  no  better  condition  than  the  husband.     Ibid. 
le  husband  may  hold  in  his  own  right  those  parts  of  the 
lich  he  has  paid,  or  secured  to  pay,  the  appraised  value  to 
rs.     Ibid. 

:e  it,  that  persons  entitled  under  the  intestate  acts  are,  in 
t,  and  for  every  purpose,  complete  owners  of  the  land,  till 
t  is  divested  by  a  sale  and  confirmation."    8  S.  &  R.  315. 

fore  where  a  female  heir  died  after  an  order  of  the  Orphans' 
ale  upon  an  inquisition  and  valuation,  but  before  the  sale 
I  place,  it  was  heldy  that  her  husband  was  not  entitled  as 
rator  to  the  whole  of  her  share  of  the  money  arising  from 
-43  • 
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the  sale:  but  that  as  tenant  by  the  curtesy  ho  was  entitled  to  the ini»> 
rest  during  his  hfe.     Ferret  v.  The  Commonwealth^  8  S.  &  R.  Sli 

46.  Children  entitled  to  the  distribution  of  the  valuation  of  landiq^ 
praised,  are  bound  to  give  refunding  bonds,  where  there  are  liens  api 
their  shares.     Diermond  v.  Robinson  fy  al.y  2  Y.  324. 

47.  Where  a  decree  of  an  Orphans'  Court  had  been  madoaDder]ll^ 
ceedings  in  partition,  by  which  certain  real  estate  of  the  intestate  U 
been  allotted  to  td  on  his  paying  to  the  other  children  their  proportieai^ 
in  pursuance  of  which «/?  entered  into  recognisance  to  paytheienal 
proportions,  and  afterwards  paid  to  J9,  the  husband  of  C,ODeoflhi 
children,  her  proportion,  and  afterwards  it  appeared  that  C  was  dead tf 
the  date  of  the  decree,  it  was  held  that  the  Orphans'  Court  could  ni 
amend  the  decree  by  substituting  the  child  of  C  therein,  so  as  to  osb 
wd  liable  to  pay  the  money  a  second  time.   Hassler's  •Sppealf  5  W.  Ill 

(c)  Of  the  distribution  shares  of  the  parties, 

48.  A  son  who  accepts  his  father's  land  at  a  valuation  in  theOrphu/ 
Court,  takes  it  subject  to  interest  on  a  third  of  the  vahiation  wheretlMI 
is  a  widow,  and  to  payment  of  the  other  children'.s  shares  of  theprind* 
pal  at  her  death.  In  respect  to  his  own  share,  he  has  nothing  to  pif  9 
to  receive:  being  in  his  owti  hands,  it  is  paid  presently  by  opentioDrf 
law.     Reigle  v.  Seiger,  2  P.  R.  340.     Gibson,  C.  J. 

49.  By  the  act  ot  1794,  the  widow  of  an  intestate  had  alienoDthi 
lands  taken  at  the  appraisement  in  the  Orphans'  Court,  for  the  valued 
her  purpart,  the  interest  of  which  was  to  be  paid  to  her  during  her  Hi 
Of  this  lien,  the  Orphans'  Court  could  not  deprive  her;  and  as  to  wi 
purpart  it  enured  to  the  benefit  of  the  heirs  after  her  death:  andinihii 
respect  there  is  a  distinction  between  the  purpart  of  the  widow  and  tin 
shares  of  the  heirs  in  the  residue.  Medlar  v.  jJulenback,  2  P.  Il35i 
Rogers,  J.  • 

50.  The  widow's  interest  in  land  taken  by  the  eldest  son  atanloi- 
tion,  under  proceedings  in  a  partition  in  the  Orphans' Court,  was  nottki 
subject  of  taxation  under  the  act  of  25th  March,  1834,  assessing  a  ttf 
on  personal  property.     Deiiz  v.Beardf  2  W.  170. 

51.  Where  land  is  taken  at  a  valuation,  subject  to  the  widow's  iliifll 
the  annual  interest  payable  to  her,  is  recoverable  by  the  act  of  1807,il 
the  same  manner  as  rents:  hence,  if  the  tenant  of  the  land  die  insoM 
and  the  widow  claim  to  be  paid  out  of  his  personal  assets,  she  wasMt 
entitled  under  the  I4th  section  of  the  act  of  1794,  to  more  than  one 
year's  interest.     Turner  v.  Hauser^  1  W.  42Ct 

52.  A  widow  whose  share  of  the  estate  of  an  intestate  has  be* 
charged  on  land  under  proceedings  for  partition  in  the  Orphans' Coorti 
is  entitled  to  recover  out  of  the  proceeds  of  a  sheriff's  sale  of  peisooil 
property  on  the  land  the  amount  of  interest  on  her  share  noteicecduf 
one  year,  as  rents  are  paid.     Kiiight  v.  Barnes^  2  M.  69.  . 

53.  The  interest  which  a  widow  has  in  the  estate  of  her  decetf* 


husband  is  realty;  and  upon  a  proceeding  in  partition  in  the  Orph*JJ^ 
Court  under  the  intestate  law,  and  the  confirmation  of  theestatelo* 
heirs,  the  widow's  interest  still  remains  realty,  and  not  subjject  to^ 
control  of  a  husband,  unless  by  deed  duly  executed  and  acknowledp 
by  the  wife  as  provided  by  law.     Miller  v.  Leidigf  3  W.  &S.456. 
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.  An  action  of  assttmpsii  may  be  maintained  against  the  assignee 
id,  subject  lo  the  charge  of  a  widow's  third,  to  recover  the  principal 
ch  charge,  by  those  entitled  to  it  after  her  death,  without  an  express 
tise  to  pay  it  on  the  part  of  the  assignee.    Pidcock  v.  Bye^  3  R. 

.  In  siwh  case,  however,  judgment  must  be  entered,  so  as  to  make 
and  only  liable  and  not  the  defendant  personally.     Ibid. 
.  A  widow  is  entitled  generally  to  interest  upon  the  annual  amount 
ble  to  her  in  lieu  of  dower  and  secured  by  recognisance.     Stetoart 
fartifij  2  W.  200. 

.  There  may  be  exceptions  to  this  rule:  cases  may  occur  where 
the  land  continuing  in  the  hands  of  children  and  some  other  cir- 
rtances,  the  presumption  may  be  raised  that  the  widow  did  not  in- 
to charge  interest;  and  in  such  cases  it  should  not  be  allowed.    Jd. 

Sergeant,  J. 
.  And  whether  a  widow  be  entitled  to  recover  interest  upon  such 
may,  under  particular  circumstances,  be  referred  to  a  jury.  Smyser 
nystTy  S  W.  &  S.  437. 

.  Where  land  is  confirnjed  by  the  Orphans'  Court,  on  a  proceeding 
mrtition,  to  the  eldest  son,  such  confirmation  is  not  conclusive  evi- 
B  that  the  title  to  the  land  is  thereby  vested  absolutely  in  him;  it  is 
letent  on  the  trial  of  an  ejectment  for  the  land  for  the  other  heirs, 
ow  that  the  land  was  confirmed  to  him  under  an  agreement  be- 
n  ail  the  heirs^  by  which  a  trust  was  established;  and  this  may  be 
^n  even  in  an  ejectment  brought  by  one  who  purchased  the  larid  at 
iriff 's  sale,  as  the  property  of  the  eldest  son,  upon  n  judgment  ob- 
d  against  him  after  the  confirmation  by  the  Orphans'  Court;  and  it 
be  for  the  jury  to  determine  whether  he  is  an  innocent  purchaser 
jnt  notice  of  such  agreement.  Bavington  v.  Clarke^  2  P.  R.  115. 
.  Where  land  whicli  had  been  taken  by  a  son  at  a  valuation,  subject 
e  widow's  third,  was  afterwards  sold  at  sheriff's  sale  for  a  debt  of 
on;  it  was  held^  that  the  son  was  not  entitled  to  recover  from  the 
baser  at  sherifi''s  sale,  his  proportion  of  the  third  after  the  death  of 
vidow,  although,  by  the  condition  of  the  sheriff's  sale,  the  land  was 
11  by  the  purchaser,  subject  to  the  widow's  dower,  the  interest 
;of  to  be  paid  to  her  yearly,  and  after  her  death  "  the  principal  to 
aid  to  the  heirs.^^     Reigle  v.  Seiger^  2  P.  R.  340. 

(d)  Of  the  iecurity  given  for  the  payment  of  distributive  shares. 

1.  Where  an  heir  at  law  takes  nn  intestate's  lands  at  a  valuation. 
Orphans'  Court  ought,  instead  of  bondsy  to  take  recognisances,  by 
ch  the  lands  themselves  would  be  bound  for  the  payment  of  the  dis-* 
itive  shares.    Walton  v.  Willis,  1  D.  265. 

2.  Giving  security  for  the  shares  of  the  other  heirs  is  a  condition  pro- 
mt, without  the  performance  of  which  no  estate  vests.  Smith  v. 
dder,\\  S.  &  R.  325. 

3.  Under  the  act  of  1765,  the  person  accepting  the  real  estate  of  an 
iitata  at  a  valuation,  was  bound  to  pay  interest  for  the  distributive 
ftsof  the  other  children,  from  the  lime  of  his  acceptance.  Hubley  v. 
milton,  1  Y.  393. 

M*  A  recognisance  in  the  Orphans'  Court,  for  the  distributive  share 
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of  the  real  estate  of  an  intestate,  is  in  the  nature  of  a  judgment,  and eii* 
not  he  reduced  by  claims  arising  anterior  to  such  recognisance.  Btathf 
^  aL  V.  Smith,  4  Y.  108. 

65.  And  such  recognisance  is  a  lien  on  the  lands  taken  at  the  ap- 
praisement from  its  date.    Kean  v.  Franklin^  5  S.  &  R.  147. 

6G.  The  lien  of  such  recognisance  is  a  legal  and  not  an  equitable  (»& 
Ibid. 

67.  Such  recognisance  is  a  lien  only  upon  the  real  estate  taken  atthe 
valuation,  and  is  not  a  lien  upon  the  real  estate  of  the  sureties.  Jllknf, 
Beesor,  16  S.  &  R.  10. 

6S.  What  was  said  in  Walton  v.  Willis^  of  the  lien  of  a  recognisam 
taken  in  the  Orphans'  Court,  upon  the  valuation  of  lands  of  an  intestak 
was  not  the  point  decided,  but  the  dictum  of  a  single  judge,  throvnort 
in  the  course  of  the  argument  without  reflection,  and  under  a  niistaln 
impression  of  the  law.  Allen  v.  Reesory  16  S.  &  R  16.   6iBS02r,C.J. 

69.  A  recognisance  given  in  the  Orphans'  Court  for  the  paymentof 
a  distributive  share  of  the  value  of  real  estate  taken  at  an  appraisement 
is  a  lien  upon  the  whole  estate  taken,  and  not  merely  upon  the  prop» 
tion  of  the  heir  to  whom  the  recognisance  was  given;  and  conseqneotlfi 
a  purchaser,  under  a  sheriff's  sale  upon  such  recognisance,  acquirai 
title  to  the  whole  estate.     Cabbage  v.  Nesmithj  3  W.  314. 

70.  Wheie  there  were  several  tracts  appraised  and  valued  separatdf, 
taken  by  one  of  the  heirs,  who  entered  into  one  recognisance,  lor tlN 
aggregate  appraisement  of  the  whole;  it  was  heldrh^i  the  several. tracn 
were  not  liable  for  the  gross  amount  of  the  recognisance,  but  onlfte 
the  proportion  of  each  to  the  valuation,  especially  in  the  hands  of  por- 
chasers.    Allen  v.  Gclz,  2  P.  R.  310. 

71.  Where  land  of  an  intestate  had  been  taken  at  a  certain  price  per 
acre,  the  inquest  finding  that  the  number  of  acres  was  two  hundred  and 
twenty-seven,  with  certain  improvements;  and  the  return  was  confinned 
by  the  Orphans'  Court;  it  was  held  in  an  action  by  one  of  the  heirs  on 
the  recognisance,  that  the  whole  prorecding  was  closed  by  the  decreerf 
the  Orphans'  Court,  and  that  the  defendant  was  not  entitled  to  anyal- 
lowance  for  an  alleged  deficiency  of  twenty  acres.  Nichols  v.  Rummell, 
3  P.  R.  195. 

75.  Where  a  jury  in  the  Orphans'  Court  under  proceedings  in  parti* 
tion  returned,  that  they  had  viewed  the  plantation,  &c.  containing  tw 
hundred  acres,  be  the  saine  more  or  less,  and  that  they  had  valued  ll» 
same,  containing  two  himdreJ  acres,  at  60  dollars  an  acre,  and  thccwit 
after  confirming  the  inquisition,  ordered  the  premises  to  one  of  the  chil- 
dren, who  entered  into  a  recognisance  accordingly:  it  was  AeW  that  the 
court  had  no  power  after  the  lapse  of  more  than  four  years  to  make  an 
order  that  the  distribution  of  the  money  should  be  made  agreeablyto 
the  actual  quantity  of  land  contained  therein  by  adtneasureruent.vit 
two  hundred  and  forty  acres;  at  least  as  against  purchasers  not  parlitf 
or  privies  to  it.  Galbraith  v.  Galbrailhy  6  W.  112;  S.  P.  Morrist 
Galbrailh.S  W.  1G(). 

73.  A  release  of  part  of  the  land  bound  by  a  recognisance  given  in 
the  Orphans'  Court,  does  not  discharge  the  residue.  Crawford  v. 
Crawford^  2  W.  339. 

74.  In  an  action  on  a  recognisance  given  upon  the  partition  of  lawi^ 
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I  iatestatOy  the  defendants  pleaded  ^*  a  release  and  payment,"  &c.  to 
h  the  plaintiffs  replied,  ^release  without  consideration,  (rauduient 
void,  non  solverunty^  &c.:  Heldj  that  evidence  was  not  admissible 
tow  that  though  the  release  was  expressed  to  be  for  a  full  consider- 
I,  none  was  paid  in  fact,  and  that  to  induce  the  releasors  to  execute 
nstrument,  the  releasee  artfully  and  fraudulently  represented,  that  if 
rould  execute  it,  he  would  pay  them  afterwards;  and  that  the  ad- 
strators  of  the  releasee  retained  in  their  hands,  money  to  meet  the 
DS  of  the  releasors.  Com.  v.  Brennemariy  1  R.  31 1. 
>.  Nor  was  evidence  admissible  to  show  (third  persons  being  inte- 
id)  that  the  release  was  induced  by  the  purchaser  of  the  share  of 
of  the  heirs  refusing  to  pay  without  a  release  from  all  the  heirs: 
they  agreed  to  meet  his  wishes  upon  his  paying  only  the  purcha^e- 
ey  of  the  share  he  had  bought;  that  there  was  an  understanding 
ng  the  heirs,  that  the  release  was  to  operate  in  favour  of  the  pur- 
ier  only,  and  that  among  themselves,  though  absolute  in  form,  it  was 
tmain  inoperative  until  those  who  took  the  land  at  the  appraisement, 
.  to  each  of  the  heirs  his  share  of  the  valuation  money.  Ibid, 
h  A  recognisance  under  the  act  of  1794,  may  be  taken  in  the  name 
te  President,  of  the  Orphans'  Court.     Taggart  v.  Cooper ^  1  S.  &  R. 

r.  Quere,  Whether,  if  the  recognisance  is  so  taken,  an  action  can  be 

itained  on  it  in  the  name  of  his  successor  in  ofiSce.     Ibid. 

J.  Where  such  recognisance  was  made  \o  •^  jB,  "President  of  the 

lans'  Court  of  Dauphin  County ^  and  his  successors/^  it  was  held 

e  good,  such  having  been  the  practice  of  that  county.   ^Keanv. 

nklin,  5  S.  &  R.  147. 

).  Such  recognisance  may  be  sued  in  the  name  of  the  President  of 

Common  Pleasy  for  the  lime  being.    Ibid. 

).  A  recognisance  given  in  1792  to  the  President  of  the*  Orphans' 

rt,  to  secure  the  payment  of  the  interest  to  the  widow  of  her  third 

ind,  taken  by  one  of  the  heirs  at  a  valuation,  was  held  to  be  valid. 

4y.  Good,!  W.  195. 

L  And  it  was  held  that  an  action  might  be  maintained  upon  such 

gnisance,  to  ihfe  use  of  the  assignee  of  the  widow  after  her  deaths  to 

ver  interest  due  in  her  lifetime.    Ibid. 

I.  Where  a  recognisance  was  taken  to  "Walter  Franklin  and  Jacob 

tetter.  Esquires,  Judges  of  the  Orphans'  Court  of  York  County;" 

the  declaration  stated  the  recognisance  to  have  been  taken  to  "  Wal- 

Franklin  and  J.  Hostetter,"  without  any  addition,  it  was  held  to  be 

ibstantial  variance.     Wampler  v.  Shissler,  1  W,  &  S.  365. 

3.  Where  a  declaration,  upon  a  recognisance  taken  to  "  W.  F.  and  J. 
Esquires,  Judges  of  the  Orphans'  Court  of  Y.  County,"  recited  that 
recognisance  was  taken  to  W.  F.  and  J.  H.  without  the  addition  of 
r  office,  it  was  held  that  the  declaration  might  be  amended  by  the 
reme  Court  so  as  to  make  it  conform  to  the  recognisance,  after  final 
jment  given  to  the  court  1)elow  and  the  record  removed  by  writ  of 
»r.    Ibid. 

4.  A  recognisance,  in  which  the  principal  and  surety,  "jointly  and 
srally  acknowledge  themselves  firmly  bound,"  &c.  in  a  certain  sum, 
hich  sum  the  principal  wilicth  and  granteth  to  be  levied  on  the  said 
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tract  of  land,"  &c.  is  binding  on  the  snretjr,$o  that  an  action  of  debtmaf 
be  maintained  against  him  on  it.  Taggart  4'  aL  v.  Cooper ,  1  S.  &R. 
497. 

85.  A  recognisance  given  in  the  Orphans'  Court  by  the  son  of  a  testa- 
tor, in  pursuance  of  his  will  directing  that  his  land  should  be  appraised, 
and  might  be  taken  by  his  son  on  giving  security  to  the  other  children, 
*  is  void,  being  beyond  the  a'uthoriiy  of  the  Orphans'  Court,  and  an  action 
cannot  be  maintained  on  it  in  the  name  of  the  President  of  (he  Orphans' 
Court.     Franks^  President,  &c.  v.  Groff,  14  S.  &  R.  161. 

S6.  It  is  a  good  defence  to  an  action  on  a  recognisance  for  the  pay- 
ment of  distributive  shares,  that  the  land  taken  by  the  recogiiisor  ha 
been  sold  under  an  order  of  the  Orphans'  Court  for  the  payment  of  debit 
Ibid, 

87.  The  interest  of  the  widow,  where  the  estate  has  been  taken  by 
one  of  the  iieirs,  whet  has  entered  into  a  recognisance  conditioned  forllw 
paymetit  of  interest  to  hor  during  life,  is  bound  by  a  judgment  and  liabb 
to  be  sold  under  an  execution.     Shaupe  v.  ShaupCy  12  S.  &  R.  9. 

88.  In  an  action  by  the  widow  upon  the  recognisance,  the  defendad 
may  give  in  evidence  the  judgment  and  execution,  and  the  evidence ii 
admissible,  althotigh  there  has  been  no  sheriff's  deed  actually  executed. 

■      Ibid. 

89.  The  remedy  by  distress  incident  to  a  widow's  annuity,  under  the 
intestate  law,  is  not  one  to  which  there  can  be  any  subrogation:  itisi 
remedy  personal  to  the  widow,  which  cannot  be  used  for  the  benefit  of 
another  terre  tenant,  who  may  have  paid  more  than  his  proportion 
Shouffler  v.  Coovcr,  1  W.  &  S.  400. 

90.  If  land  subj^'ct  to  a  widow's  annuity,  under  the  intestate  laws, be 
subdivided  by  the  heir,  who  has  taken  it  at  the  valuation,  the  widow 
cannot  apj^oriion  her  annuity  atid  make  a  several  distress  on  eachpait 
she  can  distrain  but  once,  and  for  the  whole  amount.     Id.  413.   Kes- 

KEDY,  J. 

91.  A  bond  given  to  secure  the  payment,  on  the  widow's  death, of  the 
one-third  of  the  valuation  of  the  real  estate  of  an  intestate,  may  be  bind- 
ing on  the  suretv  in  such  bond,  although  not  required  by  the  aciof  I'H 
M'Carty  v.  Gordon,  4  Wh.  321. 

92.  It  is  not  necessary  to  resort  to  the  land  bound  for  the  payment  of 
such  third,  before  proceeding  against  the  surely  in  such  bond.    Mi* 

93.  The  lapse  of  nineteen  years  after  the  death  of  such  widow,  wiiii- 
out  suit  on  the  bond,  was  held  not  to  raise  the  presumption  of  the  pay* 
ment  of  the  amount,  so  as  to  div^rlnrge  the  surety.     Ibid, 

94.  It  is  error  to  submit  a  matter  as  a  question  of  fact  to  the  jiiry,"i 
the  absence  of  all  evidence  tending  to  prove  it.     Ibid, 

^b,  Ji^  one  of  the  children  of  an  intestate,  took  a  tract  of  land  of  il* 
intestate,  under  proceedings  in  partition,  at  a  certain  valuation, subject 
to  a  lien  for  the  shares  of  the  parlies,  and  afterwards  conveyed  the  tract 
to  i?,  as  whose  property  it  was  sold  to  Cat  slierifTs  sale,  on  a  sub* 
quent  judgment,  '* subject  to  all  legal  incumbrances,  by  mortgage* 
otherwise,  created  prior  to  the  entry  of  the  judgment,"  &c.  Ccouveyw 
to  the  defendant,  subject  to  the  widow's  third,  the  interest  thereof  paf- 
able  to  her  during  life,  and  the  principal  to  be  divided  among  the  heiis 
^  of  the  intestate,  at  her  decease.    The  heirs  of  the  intestate  assigned  to  -j 


of  kin,  Edwards  v.  Hoopes^  2  Wh,  420. 
lere  separate  parcels  of  real  estate  have  been  taken  at  a  valua- 
le  of  the  heirs  of  the  decedent,  and  a  recognisance  has  bieen 
he  Orphans'  Court  to  secure  the  proportions  of  the  other  heirs, 
of  one  of  the  parcels  from  the  lien  of  the  recognisance  does 
le  as  a  release  of  the  whole.     Reigart  <k  EUmaker^  14  S.  & 

bond  directed  by  the  Orphans'  Court,  to  be  given  for  the  pur- 
e  valuation  of  real  estate,  is  personal  property,  and  attended 
incidents.     Yoht  v.  Barnet^  1  Binn.  358.    [And  see  §  40-45, 

e  share  of  a  child  in  the  real  estate  of  an  intestate,  taken  at  a 
and  payable  on  the  death  of  the  widow,  is  money  to  all  intents 
3ses,  and  can  be  recovered  only  by  the  administrator  of  suoti 
not  by  his  heirs,  although  he  had  no  debts.  Pauley  v.  Pauley^ 

• 

e  party  taking  lands  at  an  appraisement,  and  afterwards  sell- 
,  may  be  made  a  defendant  in  a  suit  on  the  recognisance, 
he  has  been  discharged  from  all  his  debts  by  an  act,  in  nature 
)lTent  law.  Kean  v.  Franklin^  5  S.  &  R.  147. 
I  an  action  on  such  recognisance,  where  the  issues  are  upon 
ecordy  and  payment,  the  court  are  not  bound  to  instruct  the 
her  a  judgment  in  such  action  can  be  executed  against  the  in- 
Ibid. 

o  declaration  need  be  filed,  on  a  scire  facias  on  such  recogni- 
bid. 

n  the  death  of  the  cognisor  in  such  recognisance,  the  plaintiff 
cire  facias  against  his  personal  representative,  against  whom, 
does  not  appear  and  take  defence,  he  signs  judgment  de  bonis 
7  but  the  terre-tenant  is  afterwards  permitted  to  plead  and 
fo  inieresse  suo,  and  on  the  verdict  where  it  is  against  him  the 
is  de  terris.  Reigart  v.  EllmakeTj  6  S.  &  R.  44. 
nd  it  is  error  to  proceed  to  trial  against  the  terre-tenants  alone, 
)  administrator  on  being  duly  served  with  a  scire  facias  has 
to  come  in  and  plead.     Ibid. 

^here  the  cognisor  or  his  representative,  and  the  terre-tenants 
gether,  though  each  must  defend  for  himself,  the  several  issues 
lemSj  be  tried  together,  provided  separate  verdicts  are  taken; 
tears  that  the  defence  of  each  is  kept  distinct,  and  separately  dis- 
m  the  record.  Ibid. 
suit  on  such  recognisance  must  include  the  cognisor,  even 
is  an  insolvent  debtor.  Kean  v.  Franklin^  5  S.  &  R.  147. 
'  the  cognisor,  or  in  case  of  his  death  his  personal  representative, 
ipear,tlie  plaintiff  must  proceed  to  recover  judgment  by  default; 
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and  having  thus  disposed  of  the  legal  party,  he  may  proceed  against  tbe 
terre-tenants.     Kean  v.  Ellmaker,  7  S.  &R.  1. 

107.  And  it  is  error  if  after  judgment  by  default  against  the  cogniior, 
the  jury  is  sworn  as  to  the  recognisor  and  terre-tenant.     Ibid, 

lOS.  The  declarations  of  the  recognisor  after  he  has  conveyed  the  laol 
to  a  third  person  are  not  evidence  in  the  proceedings  against  sach  thiid 
person  as  terre-tenant,  to  show  that  the  recognisor  had  paid  any  pan  of 
the  distribniive  share,  or  to  prove  that  he  had  not  paid  it.     Ibid, 

109.  Where  lands  of  an  intestate  hud  been  valued  by  an  order  of 
Orphans'  Court,  and  accepted  by  •/?,  one  of  his  daughters,  who  conreroi 
to  B,  by  whom  security  was  given  for  the  payment  of  the  disiribmire 
shares  of  the  other  children,  in  an  action  on  the  obligation  against  B^'A , 
was  rtded,  the  defcAlant  might  give  in  evidence  the  illegitimacy  of  Jl 
Davis  w.  Houston^  2  Y.  2897 

110.  An  action  of  debt  only,  and  not  a  scire  facias^  lies  in  the  Cooh, 
mon  Pleas  on  a  recognisance  taken  in  the  Orphans'  Court;  thongh  i 
scire  facias  is  sustainable  on  the  ground  otcommuhis  error.  %iUtn^, 
Reesor,  16  S.  &  R.  14.     Gibson,  C.  J. 

111.  In  an  action  on  a  recognisance  given  to  secure  the  payment  of 
tlie  interest  upon  the  widow's  third,  the  defendant  cannot  set  off  asaini* 
the  plaintiff's  claim,  the  money  paid  by  him  for  patenting  the  land^ 
after  the  date  of  the  recognisance,  or  any  part  thereof.    Stetcarli. 
Martiriy  2  W.  200. 

1 12.  Where  upon  a  decree  of  the  Orphans'  Court,  adjudging  the  laod , 
of  an  intestate  to  his  eldest  son,  a  bond  was  taken  with  surety  to  ihi 
heirs,  conditioned  to  pay  their  respective  shares;  and  also  to  pay  their! 
proportions  of  the  widow's  purpart  at  her  death;  and  a  mortgage  ww 
afterwards  taken  of  the  land,  conditioned  to  pay  the  heirs  their  sbw 
exclusive  of  the  widow's  purpart,  and  hy  virtue  of  proceedings  upon  the 
mortgage,  the  land  was  sold  and  bought  in  by  the  heirs;  it  wa:*  htli, 
that  the  bond  did  not  extingni^ih  ilie  lien:  and  ihat  by  the  purchase  of 
the  mortgaged  premises,  on  which  it  was  a  charge,  the  lien  was  merged, 
and  no  recovery  could  be  had  on  the  bond.  Medlar  v.  Jiulenback^  t 
P.  R.  355. 

113.  Jl  had  taken  lands  of  his  father-in-law  at  a  valuation,  and  giteii 
a  recognisance  to  the  heirs,  and  afterwards  died,  having  given  power  to 
his  executors  to  sell  the  land,  which  thty  executed  by  a  sale  to  the  d^ 
fendant,  with  articles  of  agreement,  in  which  they  covenanted  toprociw 
releases  from  the  heirs.    The  defendant  went  into  possession,  paidacer* 
tain  sum  in  cash,  and  gave  bonds  lor  the  residue;  and  lheexec«t«i 
executed  a  deed  to  him,  and  paid  several  of  the  heirs  in  full,  and  sererU 
in  pari;  and  took  general  receipts  from  each,  on  account  of  bis  inrereS 
in  the  recognisance.     In  an  action  on  the  bonds  given  for  the  purcha* 
money,  it  was  held^  that  a  direction  to  ihe  jury,  that  the  recognissufe 
did  not  under  these  circuuistances  present  a  bar  to  the  plaintiff's ff* 
covery,  but  that  he  ought  to  be  restrained  from  taking  the  mouey  ootof 
court,  until  either  releases  were  procured  or  satisfaction  entered  oa  w 
recognisance,  was  as  favourable  a  direction  for  the  defendant  as  he  had 
a  right  to  expect.    Mien  v.  Geiz,  2  P.  R.  310;  S.  P.  Mien  f.  Stmffi^ 
2  P.  R.  325. 

114.  The  defendant  took  land  at  the  appraisement  in  the  Orphav 
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entered  into  a  recognisance  with  Ji  as  his  surety,  who  was 
an  to  two  of  the  co-heirs,  viz.  B  and  C;  afterwards  the  de- 
d  the  land  so  taken,  and  an  agreement  was  executed  by 
purchaser  was  to  pay  the  vahiation  money  to-  the  heirs,  and 
\%  was  to  be  substituted  for  the  recognisance.  This  agree- 
signed  by  By  who  was  still  a  minor,  and  also  by  vi,  without 
character  in  which  he  signed:  after  B  came  of  age,  she 
it  on  the  recognisance,  for  her  share;  and  it  was  htld^  that  the 
was  not  binding  upon  her,  and  that  she  was  entitled  to  re- 
wi.  V  HantZy  2  P.  R.  333. 

OQ  a  scire  faciasy  on  a  recognisance  given  in  the  Orphans' 
secure,  the  annual  interest  of  the  widow's  third,  a  verdict 
)r  the  plaintiff,  the  sum  of  vBll65,"  (the  "penalty  of  the  re- 

0  <<and  that  there  is  now  due  to  the  said  plaintiff,  the  sum 
ith  costs,''  &C.,  is  informal;  but  it  may  be  considered  as  sub- 
verdict  for  the  lesser  sum.     Stewart  v.  Martiny  2  W.  200. 

lere  a  verdict  in  a  scire  faciasy  on  a  recognisance  given  to 
idow's  third,  was  for  the  penalty;  and  also  <Mhat  there  is  due 
itiff"  a  certain  lesser  sum,  the  Supreme  Court  reversed  the 
for  the  penalty  as  erroneous,  but  rendered  judgment  on  the 
the  sum  found  to  be  due.    Ibid. 

B  defendant  in  a  judgment  on  a  recognisance  for  the  price  of 
at  a  valuation  in  the  Orphans'  Court,  gave  security  to  obtain 
cecutioa  according  to  the  act  of  assembly;  after  which  the  land 
ly  the  sheriff,  and  the  money  brought  into  court.  The  plain- 
other  persons  entitled  to  the  estate  of  the  decedent,  appeared 
[fors,  and  agreed  that  the  debts  of  a  deceased  brother,  who 

1  the  lifetime  of  his  father,  should  be  paid  out  of  the  estate  as 
ugh  not  80  in  point  of  fact.    The  proceeds  of  sale. being  thus 

the  plaintiff  proceeded  on  the  recognisance  given  to  obtain 

execution:  Heldy  that  the  surety  in  this  recognisance  was 
;  and  that  the  consent  of  the  original  defendant  to  the  mia- 

of  the  fund,  did  not  alter  the  case  as  respects  the  surety. 
Administrators  v.  The  Commonivealthy  1  P.  R.  240. 
lere  land  is  taken  at  the  appraisement  in  the  Orphans'  Court, 
air  taking  it  enters  into  a  recognisance  to  the  other  heirs,  and 
ission  and  holds  the  same,  and  receives  the  rents  and  profits, 
ards  the  land  is  sold  on  judgments  obtained  for  debts  due  by 
sr,  although  the  heir  who  took  is  thereby  discharged  from 
\  appraised  value,  yet  he  is  bound  to  pay  to  the  respective 

proportion  of  the  rents  and  profits  received  by  him,  and 
npelled  to  this  by  suit  on  the  recognisance.  Com,  v.  HantZj 
3. 

e  died  intestate,  seised  of  several  tracts  of  land  which  were 
le  valuation  by  different  heirs,  who  respectively  entered  into 
ce,./4  one  of  them  being  the  administrator,  and  having  a  small 

personal  estate  in  his  hands;  judgments  to  a  large  amount 
ned  against  the  intestate,  on  which  the  land  was  all  sold,  and 
ying  them,  a  small  balance  was  paid  by  the  sheriff  to  the  ad- 
*:  Heldy  in  an  action  against  Jl  on  his  recognisance,  that  as  the 

the  personal  estate  added  to  the  sum  which  he  was  bound  to 
u — 44 


so  taking  tlie  land,  can  claim  nothing  against  l)ic  husband 
under  him,  but  the  undivided  share  which  descended  to  I 
remains  specifically  in  land  afier  all  the  purposes  of  dis 
been  answered.     Johnson  v.  Alatson,  1  P.  R.  371. 

122.  In  an  action  lo  rccoveradisiributive  share  of  ihe  ] 
of  an  intestate  in  the  hands  of  an  administrator,  and  t 
plaintiff  as  administrator  of  his  deceased  wife:  ii  was  ha 
fendani  could  not  set  off  or  set  \\p  as  a  defence  a  recognis 
the  plaintilf  to  the  other  heirs  on  taking  Ihe  real  estate  o 
at  a  valuation.     Potter  v.  Burd,  4  W*.  15. 

133,  .On  Ihe  deatli  of  an  intestate,  hia  real  estate  was 
taken  by  v?,  one  of  the  heirs,  under  an  agreement  TJlh  B, 
heirs,  that  he  {B,)  should  be  the  surety  of  A  in  the  recog 
other  heirs,  and  simnid  hnve  half  of  the  land,  and  pay  bs 
of  the  recognisances;  the  agreement  between  them  wa 
efiVci,and  the  line  divided  between  them  by  two  men  wbfl 
B  should  pay  to  ,i  SlOO  for  equality  of  partition.  ,9  p: 
Iho  recognisances;  B  did  not  pay  any  part  of  them,  no 
A  judgment  having  been  obiniiied  against  .S,his  right, tit 
in  the  land,  was  sold  by  the  sheri^;  in  ejectment  by  , 
BherifTs  vendee,  the  jury  hy  the  direction  of  the  Circuit  i 
verdict  for  the  plaintiff  to  be  released  on  ihe  defendant's 
proihonoiary  of  the  court,  the  amount  of  the  remaining 
or  so  much  as  shall  not  have  been  paid  by  him,  and  alac 
proihonoiary  the  sum  of  $100  with  interest,  or  so  mud 
have  been  paid  by  him  to  the  plaintiff,  with  a  stay  of  ex 
appeal  lo  the  Supreme  Court,  the  Judgment  was  affirau 
Patterson,  2  P.  R.  504. 

124,  One  died  intestate  leavins  seven  children,  and  rea 
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value  than  her  share,  was  entitled  io  £166,  lis,  6d,  B 
the  mortgage  required  by  the  decree  of  the  Orphans'  Court; 
s  death  and  after  the  death  of  his  wife,  a  judgment  was  eb- 
ist  her  administrators,  upon  which  one  of  the  tracts  embraced 
nent  decreed  to  B^  and  which  contained  281  acres,  and  was 
176,  was  sold  by  the  sheriff.  C  died  without  having  re- 
^166, 17*.  6rf,,  which  was  payable  to  her  by  ^;  and  her  heirs 
ejectment  against  the  purchaser  at  sheriff's  sale.  Held^  that 
not  having  been  given  by  B^  the  interest  of  C  still  remained 
and  therefore  her  heirs  could  maintain  ejectment^  and  that 
sntitled  to  recover  as  much  of  the  281  acres  as  would  be 
it  relative  proportion  of  the  JG166,  17*.  6d,^  which  the  2S1 
1  at  £176,  bore  to  the  whole  allotment.    Bellas  v.  EvanSy 

m 
t 

r  the  lapse  of  twenty-four  years  without  payment  of  interest, 
ice  given  in  the  Orphans'  Court  for  payment  of  a  distributive 
e  presumed  to  be  paid,  although  the  party  interested  was 
reater  part  of  the  time  an  infant;  provided  he  had  a  guardian. 
V.  Galbraith,6  W.  112. 

covery  by  one  of  several  persons  interested  in  a  recognisance 
I  Orphans'  Court  to  secure  the  payment  of  distributive  shares, 

bar  to  a  recovery  by  another  of  the  parties  in  interest.  Good 
^V.195. 

scire  facias  on  a  recognisance  given  upon  the  valuation  of 
tnder  proceedings  in  partition  in  the  Orphans'  Court,  it  was 
e  proceedings  were  not  conclusive  upon  an  heir  who  claimed 
versely  to  the  other  heirs,  and  wlio  refused  to  come  in  and 
3  proceedings.     Mehaffy  v.  Dobbs,  9  W.  363. 


B.  Of  the  sale  of  the  real  estate  of  a  decedent, 

e  Orphans*  Court  may  order  a  sale  of  land;  and  how  the  ad- 
>r  is  to  proceed  under  such  order;  and  of  the  liability  of  his 

ler  the  act  of  1705,  sect.  6,  the  Orphans'  Court  might  order 
ands,  although  there  were  no  minor  children  in  the  case. 
l^^oe,  4  D.  451,  in  note.  Fullerlon^s  case,  cited  by  Yeates, 
96. 

Orphans'  Court  had  power  to  order  a  sale  of  real  estate,  to 
lebls  of  an  intestate,  under  the  act  of  1st  April,  1811,  hy  one 
)r,  where  there  were  several.     Bickle  v.  Young,  3  S.  &  R. 

scree  of  the  Orphans'  Court,  ordering  lands  to  be  sold  for  the 
'  debts,  when  at  tlie  time  of  the  decree  no  administration 
s  settled,  and  it  appeared  before  the  sale  took  place,  that  the 
)ersonal  estate  was  more  than  sufficient  to  pay  his  debts, 
oid;  and  that  no  title  passed  to  the  purchaser  at  such  sale. 
r.  Irwin,  stated  4  Binn.  104.  [But,  per  Yeates,  J.  6  Binn. 
he  order  of  the  Orphans'  Court  was  declared,  in  that  case,  to 
»use  at  the  time  of  the  decree  no  administration  account  had 
1, 1  never  can  be  brought  to  assent  to  the  decision.    I  have 


iraiars  accouiii,  snowing  a  aeacienc^  oi  personal  assets  lor  i 
of  the  debts  of  ihe  decedent,  was  a  final  setileruent  wiihin 
of  the  act  of  April  Isl,  tSll,aiid  Buthnrised  the  Orphans' C 
an  order  for  the  sale  of  Ihe  real  estate  of  the  decedent  for 
of  his  debts.     Rhoads's  Estate,  3  R.  420. 

133.  It  is  not  necessary  that  the  acconnts  of  an  adminisi 
be  sellled  previous  to  a  decree  for  sale  of  the  intestate's  lai 
.¥■.  PAi%M,  8S.  &R.  4. 

133.  It  is  not  necessary,  if  there  are  several  orders  of  sal 
should  be  debts  unpaid,  as  well  as  children  to  support,  at  ll 
order  of  sale  is  made.  If  there  have  been  two  sales,  the 
which  extinguished  all  the  debts,  a  third  sale  for  the  ma 
children  is,  nevertheless,  good.     Ibid. 

134.  The  Orphans'  Court  has  no  power  to  allow  a  sale  c 
for  the  payment  of  debts,  where  the  lien  of  such  debts  n 
estate  is  gone  by  lapse  of  time.  Pry's  Appeal,  8  W.  253. 
Bstale,  1  W.  &  S.  815. 

135.  Thus,  where  [he  intestate  died  in  1618,  and  a  crad 
suit  and  obtained  a  judgment  against  the  administrator, 
that  this  was  not  such  a  debt  as  authorised  an  order  in  183( 
of  real  estate  of  the  intestate;  as  the  lien  of  the  claim  ezpi 
Pry's  Appeal,  lit  supra. 

136.  Where  it  appeared  by  the  administrators'  account, ill 
a  surplus  of  cash  arising  from  personal  property  in  iheir 
paying  certain  debts,  but  in  the  same  account  they  took  en 
ments  for  the  support  of  the  minor  children  of  the  intestate, 
the  balance  in  favour  of  the  administrators;  and  it  appeara 
that  there  were  other  debts  for  which  the  admin istrators  wi 
which. independently  of  the  costs  incurred  upoa  them  were  I 

tn  ahsnrVi    tha    ■limine  nF    napcni!..]   »«olg    it  nos   A*M   that  I 
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afterwards  adjourn  it,  but  not  beyond  the  day  of  the  succeed- 

.    Sham^.Norihy2Y.m. 

L  refum  of  sale,  where  the  proceedings  have  been  regular  and 

It  have  been  made  ofier  the  next  Orphans'  Court,  under  the 

13.     liid. 

r  twenty  days  notice  of  the  time  and  place  of  the  sale  has  been 

d  a  sale  cannot  then  bo  effected,  the  administrator  may  adjourn 

0  a  day  less  remote  than  twenty  days.     Oillespie^a  Estate^  10 

^here  an  administrator  obtained  an  order  for  the  sale  of  real 
id  gave  a  bond  with  surety  conditioned  duly  to  execute  the 
d  rightly  distribute  the  proceeds  of  sale,  and  a  return  was  made 
ler  that  the  land  had  been  offered  for  sale  but  remained  unsold 
of  buyers,  and  then  the  court  granted  a  second  order,  which 
returned  imsold;  and  then  a  third  order,  under  which  the  land 
it  was  held  that  thesurety  continued  liable,  although  the  terms 
ere  varied  in  tjie  last  order  without  notice  to  the  surety.  Saw- 
Ucks,  6  W.  76. 

^here  the  guardian  of  one  of  the  heirs  of  an  intestate  tool^  from 
listrator  a  judgment  for  tlie  share  of  the  ward  of  the  proceeds 
tate  sold  under  an  order  of  the  Orphans'  Court,  with  a  stay  of 

1  for  one  year,  it  was  held  that  this  discharged  the  surety  in  the 
3n  by  the.administrator  for  the  faithful  distribution  of  the  pro- 
)id. 

.n  action  against  a  surety  in  a  recognisance,  given  by  an  admin- 
onditioned  that  the  administrator  should  faithfully  execute  a 
sale  under  an  order  of  the  Orphans'  Court,  for  the  payment  of 
J  truly  account  for  and  pay  the  proceeds  thereof,  as  the  court 
;ally  direct,  is  not  defeated  by  the  surety  procuring  the  admin- 
)  resign,  after  the  institution  of  the  suit,  and  new  letters  to  issue 
r,  who  cliarged  himself  in  account  with  the  proceeds  of  the  land 
is  predecessor.  Stewart  v.  Moody ^  4  W.  169. 
o  sustain  an  action  against  a  surety  in  such  recognisance,  it  is 
sary  that  a  snit  should  first  have  been  brought  against  the  ad- 
:»r,  by  whom  the  land  was  sold.    Ibid. 

n  action  of  debt  was  brought  in  1837,  in  the  name  of  the  com- 
th,  to  the  use  of  t^^,  upon  a  bond  given  by  an  administrator  with 
ith  condition  to  account  for  the  proceeds  of  real  estate  sold  under 
of  the  Orphans'  Court.  The  defendants  pleaded  in  abatement 
sncy  of  two  other  suits  brought  before  the  passage  of  the  act  of 
he  name  of  the  commonwealth,  upon  the  same  bond.  Held^ 
hose  suits  were  for  the,  use  of  other  heirs  of  the  intestate,  the 
bad.  Stecher  v.  The  Commonwealth^  6  Wh,  60. 
ividence  is  not  admissible  to  explain  an  ambiguity  in  a  report 
rs  which  has  been  duly  confirmed  by  the 'Orphans'  Court. 


;  purchaser  under  a  sale  by  order  of  Orphans^  Court;  and  how  far 
he  affected  by  irregularities  in  the  proceedings^  and  by  the  debts 
lecedent. 

.  purchaser  under  a  sale  by  order  of  the  Orphans'  Court,  for 
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pf*yinent  of  debts,  takes  the  land  discharged  from  the  lien  of  judgmenn^ 
and  other  debts  of  the  intestate.  Graff  v.  Smith* a  Adminhlralan^X 
D.  4S1.     Moliere  v.  NoCy  4  D.  450. 

14S.  But  it  seems  that  a  mortgagee  is  not  aflected  by  a  sale  of  the 
mortgaged  premises,  under  an  order  of  the  Orphans'  Court.  Molieni, 
Noe,  ut  supra. 

•  149.  The  purchaf?er  of  property  sold  by  order  of  the  Orphans'  Conit, 
for  the  payment  of  the  deljts  of  an  intestate,  takes  it  discharged  fromtlM 
lien  of  a  recognisance,  given  by  the  intestate  to  secure  the  payment  of 
distributive  shares.     Oilmore  v.  The  Commonweallh^  17  S.  &  R.27(l. 

150.  A  purchaser  of  lands  sold  by  order  of  the  Orphans'  Court,  hoidi 
the  lands  free  and  discharged  from  debts  due  by  the  deceased.  CuMia 
V.  Detterery  3  W.  &  S.  28. 

151.  Where  the  real  estate  of  an  intestate  became  vested  iD»4,aiidff 
proceedings  on  partition  in  the  Orphans'  Court,  and  a  recognisance  wal 
given  by  */l  to  the  other  heirs,  and  afterwards  the  land  bound  by  the 
recognisance  was  sold  at  sheriff's  sale  as  the  property  of  .4  and  purchased 
by  i/,  from  whom  it  passed  to  C,  and  on  the  death  of  C  it  was  sold  bf 
his  administrators  under  an  order  of  the  Orphans'  Court,  for  the  paymenl 
of  his  debts:  it  was  held  that  the  lien  of  the  recognisance  was  discharjed 
by  the  sale,     Crawford  v.  Crawford^  2  \V.  339. 

152.  Where  land  which  had  been  devised  to  •/i,  charged  withalegacyi 
was  sold  by  order  of  the  Orplians'  Court,  for  payment  of  the  debts  of 
Jj;  it  was  held,  that  the  purchaser  took  it  discharged  of  the  legacy. 
J\tLanahaii  v.  TVyant,  1  P.  R.  ^Q. 

153.  A  sale  by  order  of  the  Orphans'  Court,  for  the  payment  of  the 
debts  of  an  intestate,  pursuant  to  the  24ili  section  of  the  act  of  17H 
divests  the  interest  of  a  mortgagee  by  parol  of  the  land,  although  such 
mortgagee  was  put  in  possession  of  the  land  by  the  mortgagor,  to  hold  it 
until  the  money  should  be  repaid.     Bowers  v.  Oyster,  3  P.  R.  210. 

154.  Even  in  the  case  of  a  mortgage,  duly  executed  and  recorded 
according  to  law,  I  apprehend  that  the  lien  would  be  discharged  by i 
sale  under  an  order  of  the  Orphans'  Court,  for  the  payment  of  debti 
Ibid,     Kennedy,  J. 

155.  Under  the  act  of  2d  April,  1804,  the  unpaid  purchaso-monerof 
land,  sold  by  administrators  under  an  order  of  the  Orphans'  Court, iss 
lien  upon  the  land.     Hawk  v.  Geddes,  IG  S.  &  R.  28. 

15G.  Everyman  is  bound  to  take  notice  of  a  record,  which  is  tbfl 
foundation  of  his  title.     Messengers,  Kintner^  4  Binn.  104. 

157.  It  behoves  a  purchaser  at  a  sale  under  an  order  of  the  Orphans' 
Court,  to  see  that  the  proceedings  are  so  far  regular  as  to  authori'^easale. 
Messenger  v.  Kininer,  4  Biini.  104.  Larrimer  v.  Jrivin.ciieilii^ 
Snyder  v.  Snyder, '6  Binn.  4S3.  Fogelsonger  v.  Somerville,  6  S-i* 
271. 

158.  A  decree  of  the  Orphans'  Court,  ordering  a  sale  of  thebndof 
an  intestate,  is  conclusive  and  binding  upon  all  the  world,  if  itapp«*f 
that  there  were  debts  to  be  paid  and  children  to  be  maintained,  andnrt 
sufficient  personal  estate  for  both  purposes.  M^Phersonv,  Cunl%^^ 
S.  &  R.  431. 

159.  And  the  purchaser  under  such  sale,  is  not  bound  to  look  furtte 
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I  the  order  of  the  court:  he  is  not  required  to  examine  whether 
was  mistaken  in  the  fact  of  debts  and  children.     Id.  436. 
he  only  inquiries  upon  an  ejectment  against  such  purchaser,  it 
e,  whether  there  was  an  administrator  and  order  to  sell,  such 
authorise  the  administrator  to  make  sale,  and  whether  the  sale 

Ibid. 
regularities  in  the  forms  of  proceedings,  although  sufficient  to 
e  Orphans*  Court  to  set  aside   the  sale  at  the  return,  will  not,  it 
ect  the  right  of  the  purchaser  after  the  sale  has  been  confirmed, 
ud  be  sho^n.     Ibid. 

Inhere  a  sale  had  been  made  of  the  land  of  an  intestate,  for  pay- 
lebts  and  support  of  minor  childreii,  and  it  appeared  many 
erwards,  that  the  intestate  had  been  previously  married  in  a 
Kuitry,  from  which  he  had  emigrated,  and  that  the  children  for 
pport  the  sale  was  made,  were  illegitimate,  it  was  held^  that  the 
e  purchasers  under  the  sale  could  not  be  disturbed.  M^Pher- 
inliff,  1 1  S.  &  R.  422. 

nd  where  it  appears  by  the  record  that  an  administrator  peti- 
'  a  sale,  and  prayed  the  court  to  confirm  it,  it  is  not  competent 
>  deny  his  assent  to  such  sale.  Selin  v.  Snyder^  7  S.  &  R.  172. 
nder  the  act  of  April  1st,  1811,  the  Orphans'  Court  had  no 
order  a  sale  of  the  real  estate  of  a  testator,  until  the  final  set- 
f  the  administration  accounts.  Fox  v.  Winters^  4  R.  174.  Sny- 
arA-e/,  8  W.  416. 

ut  irregularities  in  the  proceedings  cdnnot  be  inquired  into,  in 
al  suit,  if  it  substantially  appear  that  the  accounts  were  finally 
id  confirmed  previously  to  the  order  of  sale.     Fox  v.  Winters^ 

Nor  can  the  purchaser  at  such  9ale  be  affected  by  the  fraud  of 
tor,  in  the  settlement  of  his  accounts,  unless  it  appears  that  the 
•  was  a  party  to  it,  or  had  notice  of  it  before  the  sale.  Ibid, 
he  sale  of  the  land  of  an  intestate,  made  by  his  administrator, 
nee  of  an  order  of  the  Orphans'  Court,  granted  under  the  act 
was  held  to  be  valid  after  the  lapse  of  fifteen  years,  although 
appear  to  have  been  confirmed  by  the  court;  no  exceptions 
.'cn  filed  at  the  time,  and  there  having  been  no  irregularity  in 
edings  under  the  order.  Watt  v.  Scott^  3  W.  79. 
.nd  it  was  held  that  the  Orphan's  Court  had  exclusive  jurisdic- 
e  matter;  so  that  a  purchaser  was  entitled  to  hold  by  virtue  of 
je  made  under  an  order  of  sale,  although  in  point  of  fact  no 
ation  account  had  been  settled.  Snyder  v.  Markelj  8  W.  416. 
ne  died  indebted  for  part  of  the  purchase-money  of  his  land, 
son  and  daughters.  The  son,  with  the  knowledge  of  the  exe- 
>tained  froih  the  vendors  a  new  agreement,  by  which  he  was 
purchaser  of  the  land,  and  also  debtor  for  the  purchase-money, 
cclusion  of  his  sisters.  The  executors  afterwards  applied  to 
in's  Court,  and  obtained  an  order  of  sale  for  the  payment  of 
1  sold  the  land,  and  the  sale  was  confirmed  by  the  court,  with 
ledge  of  the  son.  In  ejectment  by  the  purchaser  at  that  sale, 
he  son,  it  was  heldy  that  the  confirmation  of  the  sale  by  the 
3  conclusive,  and  could  not  be  impeached,  although  the  only 
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debt  due  by  the  deceased  was  the  balance  of  the  purchase-raoneyafon- 
said;  and  th:it  evidence  was  admissible  of  declarations  by  the  defendut 
that  he  claimed  the  land  in  his  own  rigiit,  to  repel  the  allegation  that  he 
purchased  for  his  sisters  also.     Gallaher  v.  Collins^  7  W,  552. 

170.  A  sale  by  an  administrator  under  an  order  of  the  Orphaoi* 
Court,  for  the  payment  of  the  debts  of  an  intestate,  is  a  judicial  ale; 
and  as  such  the  rule  of  caveat  emptor  applies.  Bashore  y.  Whiitkr^ 
3  W.  490.     Rogers,  J.     Fox  v.  Mcfiseliy  3  W.  &  S.  444. 

171.  In  an  action  on  a  bond  given  by  a  purchaser  at  such  sale,  far  < 
part  of  the  purchase-money,  the  defendant  cannot  allege  a  defect  of 
title  as  a  defence,     Bashore  v.  JVhistlery  3  W.  490. 

172.  A  rcpreseiUaiion  made  by  an  administrator  touching  thechani^ 
ter  of  land  of  the  intestate,  made  previously  to  a  sale  thereof,  by  older 
of  the  Orphans'  Court,  will  not  authorise  the  purchaser  to  resist  the 
payment  of  the  purchase-money,  in  the  absence  of  fratid.  Miltff, 
Diver,  6  W.  148. 

173.  Even  in  the  case  of  a  fraudulent  misrepresentation  by  an  adni-  i 
nistrator,  a  purchaser  would  not  be  entitled  to  keep  a  part  of  the  land  j 
and  throw  up  the  rest.  The  Orphans'  Court  would  confirm  the  sill  1 
altogetiier  or  set  it  aside.     Jbid.  | 

174.  Where  an  administrator,  upon  an  order  of  the  Orphans' CoQit| 
imder  proceedings  in  partition,  to  sell  the  land  of  the  intestate  forcflfl^ 
sold  it  upon  a  credit,  and  made  report  accordingly  to  the  Orpham^ 
Court,  who  confirmed  the  sale,  and  afterwards  the  vendee  sold  to  iha 
defendant,  with  notice  of  the  purchase-money  being  unpaid;  it  wasAe/d, 
that  the  sale  being  at  variance  with  the  order  of  the  court,  there  wasoi 
lien  which  could  be  enforced,     Eshelman  v.  Witmerj  2  W.  263. 

175.  A  contract  by  an  administrator,  for  the  sale  of  real  estate  of  the 
intestate  for  a  certain  sum,  providing  also  for  the  title  being  made 
through  a  sale  by  order  of  the  Orphans'  Court,  is  void;  and  no  aetiao 
can  be  maintained  against  the  administrator  for  the  breach  of  it.  Mi/fft 
V.  Hoc/ires  J  2  W.  381. 

176.  An  order  of  sale  under  proceedings  in  partition  in  the  Orphanf' 
Court  having  been  obtained,  a  parol  sale  was  made  to  the  defendant,0B 
condition  that  one-third  of  the  purchase-money  should  remain  in  bii 
hands,  and  the  interest  thereof  be  paid  to  the  widow:  the  defendaH 
took  possession  and  paid  part  of  the  purchase-money,  and  a  conveyaoff 
was  made  to  him  by  the  heirs.  In  an  action  by  the  widow,  to  rewwr 
arrears  of  interest,  it  was  held  that  the  defendant  could  not  set  up  >i* 
defence  that  the  order  of  the  Orphans'  Court  was  not  returned,  and  the 
sale  confirmed,  &c.    Beeson  v.  JWNabb,  2  W.  107. 

177.  In  an  action  for  the  purchase-money  of  land,  sold  under  u 
order  of  the  Orphans'  Court,  the  decree  of  the  Orphans*  Court,  confinfr 
ing  the  sale,  is  conclusive.     Ritcher  v.  Fitzsimmon^,  4  W.  2.51. 

178.  Therefore,  in  such  action,  evidence  is  not  admissible  toprew 
that  the  deed  tendered,  was  not  of  the  whole  lot  stated  in  the  condiiioB* 
of  sale;  exceptions  having  been  made  in  the  Orphans'  Court  on  tiiii 
ground  and  overruled.    Ibid, 

179.  A  confirmation  by  the  Orphans'  Court  of  a  sale  of  real  estate  bf 
an  executor  made  in  pursuance  of  its  authority,  is  not  complete  until  the 
purchase-money  be  paid  and  a  deed  delivered.  A  sale  and  coDfirmatiofl 
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sneh  a  parting  with  the  title,  as  would  defeat  a  pending 
Hutment  by  the  executor.    Ltshty  v.  Qardntr^  3  W,  &  S. 

dence  may  be  given  of  a  sale  by  order  of  Orphans'  Conrt,on 
of  an  administrator,  without  producing  the  letters  of  admin- 
t  is  shown  that  they  are  lost.  Hvckle  v.  Phillips,  2  S.  &  R.  4. 
!  record  of  proceedings  in  an  Orphans'  Court,  on  a  petition 
of  land  of  an  intestate,  can  not  be  given  in  evidence,  without 
\  title  in  the  intestate.  McDonald  v.  Campbell,  2  S.  &  R.  473. 
in  action  brought  by  administrators  to  recover  the  purchase- 
nd  sold,  (on  a  credit,)  by  order  of  the  Orphans' Court,  where 
for  the  sale  set  forth,  that  the  title  was  derived  under  a  corn- 
sale  for  taxes,  and  the  sale  was  confirmed  without  objection, 
of  the  defendant  who  went  into  possession;  it  was  held,  ihsit 
the  title  derived  from  the  commissionefs,  could  not  be  alleged 
J.     Dawson  v.  Ewing,  Ki  S.  &  R.  371. 
I  not  a  valid  objection  to  a  recovery,  by  an  administrator,  of 
'8  money  of  land,  sold  by  order  of  the  Orphans'  Court,  that 
given  security  in  the  Orphans'  Court.     Ibid, 
lere  an  administrator  previously  to  an  application  to  the 
!ourt  for  the  sale  of  certain  land,  went  to  the  land  with  •Aj 
1  out  the  lines,  by  which  it  appeared  that  certain  mountain 
excluded,  and  certain  valley  land  included,  whereupon  A 
ive  a  certain  price  per  acre;  and  a  sale  afterwards  took  place 
the  Orphans'  Court,  and  the  land  was  purchased  by  .^  at 
reed  upon;  it  was  held,  in  an  action  brought  against  him  by  the 
or  to  recover  the  purchase-money,  that  he  could  not  resist  the 
1  the  ground  that  a  part  (about  one-fifth)  of  the  land  consisted 
in;  and  that  if  he  had  any  remedy  it  was  by  application  to 
is'  Court,  at  the  proper  time  before  the  confirmation  of  the 
it  aside.    Miles  v.  Diven,  6  W.  148. 

e  surplus  of  such  sales  after  payment  of  debts  ^c,  is  considered, 

e  surplus  money,  arising  from  sales  of  land  by  order  of  the 
yourt,  whether  it  belong  to  an  infant,  a  feme  covert,  or  other* 
be  considered  as  money,  and  not  land.  Orider  v.  M^Clay, 
824;  S.  P.  Clepper  v;  Livergood,  5  W.  115. 
erefore,  when  a  child,  to  whom  such  surplus  was  payable, 
infancy,  it  was  held,  that  the  surplus  went  to  his  personal 
live,  and  not  to  his  heir.     Ibid, 

It  it  was  field  that  the  widow  was  entitled  to  the  interest  of 
)fthe  residue  for  her  life  only.  Dillerv.  Foung,2Y.26l; 
case,  cited  2  Y.  262. 

It  the  interest  of  a  child  in  the  real  estate  of  his  deceased  father 
to  be  real  estate  after  an  order  has  been  granted  to  the  Or- 
urt  to  sell  it  and  until  it  is  actually  sold:  and  it  cannot  be  con- 
)  personalty  so  as  to  affect  the  lien  of  a  third  person,  ff'ither^s 
4  S.  &  R.  185. 

1U8  where  a  parol  agreement  was  msule  between  two  brothers 
that  tS  should  repay  himself  for  certain  advances  made  by 
,  out  of  jB'8  share  of  the  proceeds  of  their  father's  land,  sold  by 
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order  of  the  Orphans'  Courts  it  was  held  that  tiiis  did  not  impair  the  lia 
of  a  jiidgmciit  obtained  after  the  agreement,  but  before  the  sale^bj 
another  creditor  of  j^,  who  had  no  knowledge  of  the  agreem^j^  UH 


C.  Of  the  debts  of  a  decedent. 

(a)  Of  the  fund  for  payment  of  such  debts, 

190.  Real  and  personal  estates  are  both  funds  for  the  payment  of  dehi 
in  Pennsylvania.  The  lands  of  a  decedent  are  bound  for  bis  deba; 
though  in  the  hands  of  a  bona  fide  purchaser  from  the  heir.  Graff  x 
Smith's  Adm'rs,  1  D.  481.  Morris  v.  Smithy  1  Y.  238;  S.C.4DI 
119. 

191.  The  general  principle  is  that  the  personal  estate  is  the  properfoDil 
for  the  payment  of  dehts,  and  shall  be  first  applied  even  to  the  payuMri 
of  debts  with  which  tH>e  real  estate  is  charged.  Keyzey't  Cojf,  9  S.I 
R.  72. 

192.  But  there  is  a  distinction  between  debts  originally  contracted  Iq 
the  testator  and  those  contracted  by  another;  for  iu  the  latter  case  Ih 
]and  bears  the  burthen.  As  if  a  man  purchases  an  estate  subject  tal 
mortgage  and  dies;  his  personal  estate  shall  not  be  applied  to  the  exon 
ration  of  the  land  unless  he  has  done  some  act  to  make  the  debt  hisoti 
Ibid. 

193.  Therefore  the  devisee  of  unpatented  land  held  by  the  testatorkf 
a  derivative  title,  has  no  right  to  call  upon  the  personal  estate  of  iti 
testator  to  pay  the  purchase-money  and  fees  of  patenting  the  land.  iU 

194.  TTnder  section  14of  the  act  of  April  19, 1794,  assets,  arising irafl 
the  sale  of  real  as  well  as  personal  estate  of  decedents,  must  be  areragd 
^mong  the  creditors.     JVootcring  v.  Stewart  ^-  at/.,  3  Y.  483. 

195.  Lands  in  Pennsylvania  are  chattels  for  the  payment  of  debts,  all 
although  they  do  not  pass  into  the  hands  of  the  executor  in  the  same  nf 
that  chattels  do,  they  are  liable  to  be  seized  and  sold  in  like  manner  asi 
they  had.    JVilson  v.  JVatson,  1  P.  C.  C.  273. 

196.  Under  the  laws  of  Pennsylvania  the  plaintiff  is  not  bound  ton* 
out  a  scire  facias  against  the  heirs  or  terre-tenants  of  his  debtor,  in  order 
to  charge  the  lands  of  which  they  are  seized.     Id,  269. 

197.  Therefore,  to  a  scire  facias  against  an  executor  to  revivea  jndf 
ment  obtained  against  his  testator,  the  defendant  cannot  plead  thatrtMR 
are  terre-tenants  whose  lands  are  bound  by  the  judgment.    Ibid, 

198.  The  proper  remedy  for  the  heirs  or  terre-tenants  of  a  debtorif 
grieved  by  an  execution  upon  their  lands,  is  by  an  audita  yii«W«j* 
more  properly,  by  a  rule  to  show  cause  why  proceedings  should  nolh 
stayed;  and  the  court,  in  such  case,  may  direct  an  issue  if  necessary.  * 
274. 

199.  The  executor  of  a  cestui  que  trust,  entitled  to  a  suna  of  nw? 
under  a  marriage  contract,  has  a  right  to  call  for  the  application  of  * 
personal  estate  to  discharge  the  debt  in  aid  of  the  real  estate,  devised* 
the  cestui  que  trust,  in  part  performance;  but  such  execator  caDfl* 
resort  to  the  real  estate,  devised  to  the  cestui  que  trust,  in  the  handsw 
her  heirs;  but  the  land  of  the  obligor,  devised  to  other  persons,  is  li»l*' 
Bryant  v.  Hunter,  3  W.  C.  C.  R.  48. 

200.  It  is  a  general  rule,  that  in  the  absence  of  a  contrary  inteotioo 
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il  estate  is  the  first  and  natural  fund  for  the  payment  of  debts. 
^alker^a  EsiaiCy  3  R.  237.    Rogers,  J. 
order  to  exonerate  this  fund,  the  will  must  contain  express 
that  purpose;  a  clear,  manifest  intention  or  a  necessary  infer* 
mouni  to  express  words.    Id.  239. 

e  question  in  each  case  resolves  itself  into  this:  does  there  appear 
rhole  testamentary  disposition,  taken  together,  an  intention  on 
the  testator,  so  expressed, as  to  convince  a  judicial  mind,  that 
LQt,  not  merely  to  charge  the  real  estate,  but  so  to  charge  it,  as 
the  personal;  for  it  is  not  by  an  intention  to  charge  the  real, 
intention  to  discharge  the  personal  estate  that  the  question  is 
led.     Ibid. 

testator  devised  and  bequeathed  to  his  wife  two  houses  and 
iladelphia,  anil  also  <<all  his  household  goods  and  furniture, 
onds,  mortgages,  outstanding  debts  due  and  owing  to  him,  and 
T  personal  estate  of  what  nature  or  kind  soever."  He  devised 
,  for  the  use  of  his  son,  certain,  other  real  estate,  and  to  the 
ees,  for  the  separate  use  of  his  married  daughter,  certain  other 
,  declaring  in  bis  will,  that  the  husband  of  his  daughter  should 
event,  nor  by  reason  of  any  cause,  ways  or  means  whatsoever, 
right  or  interest  in  his  estate  in  right  of  his  wife  or  otherwise, 
I  any  benefit  or  advantage  therefrom.  These  devises  included 
property  of  the  testator  at  the  time,  but  subsequently  thereto 
d  other  real  estate,  and  died  indebted  to  various  persons,  with* 
:  republished  his  will  or  made  any  codicil  disposing  of  the  after 
9al  e^ate:  Heldy  that  the  legacy  to  the  wife  was  not  specific,* 
lere  was  nothing  in  the  will  which  showed  an  intention  to 
Trom  the  payment  of  the  debts,  and  consequently  that  it  was 
ed  to  that  purpose,  before  the  after  acquired  real  estate  could 
1  to.  Samuel  H^alker^s  Estate,  3  R.  229. 
testator  cannot,  in  his  will,  charge  with  the  payment  of  his 
fter  acquired  real  estate,  any  more  than  he  can  devise  it.    Id. 

»£RS,  J. 

testator  ordered  that  all  his  just  debts  and  funeral  expenses  be 
and  satisfied,  as  soon  as  conveniently  could  be  done  after  his 
e  then  gave  his  wife  a  bed,  bedstead  and  cover,  and  the  use 
ation  of  a  house  with  the  appurtenances,  and  proceeded  as 
I  likewise  give  and  bequeath  unto  my  said  wife  the  one-third 
r  personal  estate;  all  which  legacies  to  my  wife  I  do  hereby 
be  in  lieu  and  instead  of  her  dower  at  common  law,  excluding 
.11  claims  on  any  part  of  my  real  estate.  I  also  give  and  be* 
to  her  one  side-saddle  and  one  chest.'^    He  then  directed  his 

as  soon  as  conveniently  might  be,  ^<  to  have  a  vendue,  and 
dX  part  of  my  personal  estate  not  heretofore  or  hereafter  be- 
either  to  my  wife  or  children,  to  the  best  advantage,  causing 
o  be  appraised  before  the  sale.     He  authorised  tus  executors 

convev  his  real  estate,  and  directed  that  the  moneys  arising 
sale  01  his  real  and  personal  estate  should  be  divided  by  his 
in  the  manner  following,  viz.:  He  gave^to  Jiy  one  of  his  sons, 
be  paid  to  him  out  of  the  moneys  that  shall  first  come  into  my 

hands,  after  first  discharging  all  my  just  debts."    He  then 
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gave  another  £30,  <Ho  be  paid  to  him  by  my  executors  as  sood  asthqr 
can  after  paying  my  son  Ji^^  and  then  ordered  that  his  executors ibooli 
divide  and  distribute  ail  the  residue  of  the  moneys  arising  from  the  oh 
of  his  real  and  personal  estate  among  his  children,  in  certain  propoitioM^ 
and  concluded  with  the  appointment  of  turo  executors:  Htlid^  tbaitb 
debts  were  first  to  be  paid  out  of  the  personal  estate,  and  that  the  widow 
was  entitled  to  one-(hird  of  the  remainder  only.  Martin  v.  />y,17Si 
&  R.  426. 

206.  Under  the  intestate  laws  of  Pennsylvania,  there  is  no  distinetin 
between  legal  and  equitable  creditors,  or  legal  and  equitable  assetid^ 
rived  from  the  estate  of  a  decedent,  and  in  the  bands  of  his  peisooal 
representative  for  distribution.     Sperry^s  Estate^  1  Ash.  347. 

207.  Where  a  partner  dies  intestate,  leaving  separate  and  join 
creditors,  and  there  is  no  joint  fund  nor  solvent  partner  surviving,  the 
separate  and  joint  creditors  have  a  right,  under  the  intestate  lawsil 
Pennsylvania,  to  come  in  pari  passu  for  a  distributive  share  of  thi 
separate  assets.     Ibid. 

(b)  Of  the  order  of  paying  debts  out  of  the  personal  estate;  and  of  thitiil 
and  liability  of  the  administrator  in  this  respect. 

208.  The  ord(*r  of  payment  of  the  debts  of  a  decedent,  is  according 
to  the  nature  of  the  debt  at  the  time  of  his  decease.  A  simple  conthrt 
creditor  obtains  no  preference  by  a  judgment  against  executors.  Wo^ 
tering  v.  Stewart  fy  «/.,  2  Y.  483.  Scott  v.  Ramsay ^  l-BiDn.«l 
Prevost  V.  Nichols,  4  Y.  479. 

209.  Though  executors  or  administrators  may, by  their  bonafidtt^ 
conclusively  define  the  extent  of  claim  of  different  creditors,  ihoycanuflC 
vary  the  vested  interests  of  creditors,  nor  change  the  order  of  payment 
Prevost  v.  Nichols,  4  Y.  479. 

210.  Under  the  act  of  1794,  an  executor  or  administrator  is  not  enif* 
tied  to  retain  the  whole  amount  of  his  debt,  against  creditors  of  aiipqnil 
degree:  he  can  only  retain  pro  rata  where  there  is  a  deficiency  of  asse* 
Exparte  Meason,  5  Hinn.  167. 

211.  Wiiere  a  debt  is  due  to  the  United  States  by  the  estateofia 
intestate,  for  Cvhich  the  United  Stales  are  entitled  to  a  preference, ihef 
may  avail  iheniselves  of  it  by  a  suit  on  the  administration  bond,  alibooj^ 
the  act  of  1794,  which  gives  the  suit,  and  fixes  the  order  of  payment  of 
debts,  does  not  recognise  the  preference.      Corn,  v.  Lewis,  6  Bino.26i 

212.  If  the  estate  of  an  intestate  is  sufficient  to  pay  both  specialiya» 
simple  contracts,  the  specialty  creditors  are  entitled  to  interest  on  ih* 
debts,  to  the  time  of  the  apporlioinnent  of  the  assets.  Shuli-^sCoUi 
11  S.  &  R.  182. 

213.  A  surety  in  a  bond,  who  has  paid  the  amount  for  his  prindpal 
who  is  deceased,  is  entitled  to  stand  in  the  place  of  the  obligee,  auJw 
be  paid  as  a  specialty  creditor.     Dorsheimer  v.  Bucher,  7  S.  &  R-  5- 

214.  And  therefore,  in  a  scire  facias^  by  an  administrator  ob  a  ']w 
ment  against  one  who  has  been  surety  in  a  bond  with  the  intesiaie.w 
may  avail  himself  of  his  having  paid  the  amount  of  the  bond  io\v 
obligee  as  an  e^quitable  defence.     Ibid, 

215.  But,  if  the  estate  of  the  intestate  bo  not  sufficient  to  discliar? 
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ta  by  specialty^  the  defendant  is  entitled  to  a  discount,  only 
rith  the  other  specialty  creditors.     Ibid. 
specialty  creditor  is  entitled  to  payment  out  of  the  estate  of  a 
ilthough  his  claim  arises  upon  a  covenant,  which  was  not 
lil  after  the  death  of  the  decedent     Stulzfoos^a  •dppealy  3  P. 

claim  against  the  estate  of  a  person  deceased,  for  damages,  on 
a  breach  of  articles  of  agreement  under  seal,  is  a  debt  by 
within  the  meaning  of  the  act  of  1794.    Frazier  v.  Tunis 
nn.  254. 

deed  of  settlement  tripariile,  was  made  between  Jij  B  and 
ch  after  reciting  an  intended  marriage  between  B  and  Z>,  ^ 
>  C  a  bond  and  mortgage  for  £4000,  for  the  separate  use  of 
ust  that  C  his  heirs,  &c.  should  keep  the  said  sum  out  at  in- 
n  the  same  security;  or  in  case  it  should  be  paid  off,  then 
r  good  and  sufficient  landed  security,  &c.  The  bond'  and 
for  S4000,  were  paid,  but  not  re-invested  by  ^j  who  died, 
ibts  exceeding  the  amount  of  his  personal  estate:  Held^  that 
wife,  were  entitled  to  come  in  as  specialty  creditors.  Burton 
4  W.  C.  C.  R.  522. 

iromise  to  pay  a  specialty  debt  which  has  been  discharged  by 
e  of  bankruptcy,  does  not  "revive  the  original  debt,  so  as  to 
reference  as  a  debt  by  specialty;  the  original  debt  is  merely 
tition,  which  renders  the  promise  available.     Field's  Estate^ 

(Huston,  J.  dissenting.) 
surviving  co-obligor  in  a  joint  bond,  who  has  paid  the  whole, 
lied  to  contribution  from  the  estate  of  the  deceased  co-obligor, 
ilty  creditor:  if  he  have  any  claim,  it  can  only  be  as  a  simple 
•editor,     Chreiner^s  Estate^  2  VV.  414. 

iider  the  act  of  1794,  the  preference  given  to  debts,  due  by  a 
nsolvent,  (ox  physic^  was  not  confined  to  debts  for  physic  and 
ttendance  during  the  last  illness  of  the  decedent.  Bouse  v. 
7  S.  &  R.  328, 

lerefore  it  was  held^  that  a  physician  was  entitled  to  bo  paid 
vices,  previous  to  the  last  illness  of  the  decedent,  provided  his 
as  not  barred  by  the  statiUe  of  linciitarions.  Ibid. 
le  term  ^*  servants/'  in  sect.  14,  of  the  act  of  1794,  is  con- 
lat  class  of  persons  who  make  part  of  a  family,  and  who  are 
to  assist  in  the  economy  of  the  house  or  its  appurtenances; 
not  extend  to  workmen  or  labourers.    Exparte  Meason^  5 

barkeeper  in  a  tavern,  is  a  servant,  within  the  provisions  of 
Boniface  v.  Scott ^  3  S.  &  R.  351. 

person  hired  at  a  monthly  salary,  who  resided  in  the  house  of 
yer,  and  whenever  required,  assisted  in  the  domestic  labours 
lily,  although  principally  employed  in  aiding  the  intestate  iu 
ss  as  a  victualler,  was  held  to  be  entitled  to  preference  as  a 
inder  the  act  of  1794.  Miller's  Estate^  1  Ash.  323. 
he  preference  given  by  the  act  of  assembly  to  a  servant,  in 
»  his  Wages,  is  extinguished  by  his  having  taken  from  the 
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decedent  a  single  bill,  payable  at  future  day  with  interest.    Silver r. 
JVUliams,  17  S.  &  R.  292. 

227.  Judgments,  obtained  before  a  justice  of  the  peace,  if  filed  in  the 
office  of  the  Conrimon  Pleas,  according  to  the  act  of  assembly,  or  niide 
known  to  an  administrator,  before  he  has  paid  away  the  estate,  are  eth 
titled  to  the  same  priority  with  similar  judgmentSy  obtained  in  a  coort 
of  record.     Scott  v.  Ramsay^  1  Binn.  221. 

228.  It  seeinsj  that  judgment  creditors,  who  render  their  accoanH 
within  the  lime  prescribed  by  the  act  of  1794,  are  entitled  to  the  pr^ 
ferencc,  whether  their  judgments  were  obtained  in  the  same  coiinif^or  j 
any  other  county  of  this  state,  or  in  any  other  state.     BoruTt  Estattf  1 
Orphans'  Ct.  Philad.  Jan.  2d,  1823,  MS. 

229.  A  decree  confirming  the  settlement  of  an  administration  acooont 
in  the  Orphans'  Court,  by  which  it  appeared  that  there  was  a  balanei 
in  the  hands  of  the  executor,  payable  to  the  legatees  named  in  tho  wiO^ 
has  not  the  effect  of  a  judgment  at  law,  or  a  decree  at  chancery  sobs ti 
give  the  legatee  a  priority  in  the  payment  of  the  debts  of  the  ^ecutif . 
after  his  decease.     S/iaw  v.  ArCameron,  11  S.  &  R.  282. 

230.  A  recognisance  of  bail,  where  the  party  was  fixed  for  thedek 
in  his  lifetime,  is  entitled  to  a  preference  over  bond  and  simple  contnd 
debts,  under  the  acts  of  1705  and  1794.  Dorset/  v.  Tunis  fy  aL^\  Y.M 

231.  The  provisions  of  the  act  Incorporating  the  Bank  of  Pennsyln* 
nia,  that  notes  or  bills  discounted  by  the  corporation, shall  be** placet 
on  the  same  footing  as  foreign  bilts,^*  only  applied  to  the  case  of  dfr 
falcation,  and  did  not  give  them  k  priority  of  payment.  Jioberttt 
Cay's  Ex'or,  2  D.  260. 

232.  So  it  was  held  that  the  4th  sect,  of  art.  17,  of  the  act  to  incorpo- 
rate the  Farmers  and  Mechanics'  Bank,  which  provides,  that  all  notfl 
or  bills  discounted  by  the  bank,  or  deposited  for  collection,  an<l  fallin; 
due  at  the  bank,  "shall  be  placed  on  the  same  footing  as  foreign  bilb 
of  exchange  or  hills  obligatory^  so  that  the  like  benefit  shall  be  had  in 
the  payment  J  and  the  like  remedy  for  the  recovery  thereof  against  tin 
drawers  and  endorsers,  and  their  representatives^  except  so  far  ii 
relates  to  damages,''  does  not  entitle  notes  discounted  or  deposited  aiilw 
bank  to  be  placed  on  the  footing  of  specialties,  with  respect  to  theordtf 
in  which  debts  due  from  deceased  persons  are  to  be  paid  by  their  e» 
cutors.  Farmers  and  Mechanics^  Bank  v.  Greinery  2  S.  &  R.  H^ 
[TiLGHMAN,  C.  J.  dissenting.] 

233.  So  with  respect  to  notes  discounted  at  the  Swatara  Batik,  ifflte 
a  similar  provision  in  the  charier.  H^olfersberger  v.  Bucher,  10^^ 
R.  11. 

234.  Where  the  land  of  an  intestate  has  been  sold  by  an  execiitiofli 
on  a  judgment  against  the  administrator,  the  money  must  be  dislribuw 
according  to  the  order  of  the  payment  of  debts  in  the  case  of  persow' 
assets;  and  the  court  from  which  the  execution  issues,  must  distribute* 
t/Igricultural  Bank,  fyc.  v.  Stambaugh,  13  S.  &  R.  299. 

235.  The  21st  section  of  the  act  of  1834  is  not  restricted  it)  Its  ope* 
tion  to  debts  contracted  after  its  enactment,  llgenfritz  v.  llgtnfrit:^^ 
W.  158. 

230.  Where  an  estate  is  insolvent,  all  the  dispositions  of  the  wW*" 
superseded;  and  the  liabilities  and  rights,  both  of  the  creditors aud ^'^ 
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to  be  ascertained  by  the  general  rules  of  law.  Guien^s 
Uh.  317. 

tninistrators  are  entitled  to  a  moderate  allowance  for  money 
n  procuring  mourning  for  the  widow  and  children  of  the  de- 
lough  the  estate  is  insolvent.  Wood^s  Estate^  1  Ash.  314. 
lere  it  appeared  that  the  estate  of  an  intestate  was  sufficient 
'  thirty-six  and  three-quarters  per  cent,  of  his  debts;  it  was 
lis  widow  was  entitled  under  the  act  of  31st  March,  1821^  to 

of  the  furniturO)  &c.  as  is  exempt  from  execution.    Ibid, 
he  estate  is  solvent,  it  is  not  a  devastavit  in  the  administrator 
mple  contract  debt  in  point  of  time  before  a  judgment    Bil^ 
ippeal^  3  R.  51.     Huston,  J. 

m  intestate  is  insolvent,  it  is  a  devastavit^  if  the  administrator 
)f  the  personal  estate  to  support  the  widow  and  children;  at 
le  knows  the  estate  to  be  insolvent.    Ibid. 
I  if  the  real  and  personal  estate  be  together  sufficient  to  pay 
ts,  and  leave  a  surplus  for  the  widow  and  children,  the  admi- 

not  chargeable  with  misconduct,  if  he  supply  the  present  and 
nts  of  the  widow  and  children,  out  of  the  personal  estate; 
t  alone  is  not  sufficient  for  the  payment  of  the  debts.  Bit' 
ippeat,  3  R.  48 

administrator,  within  the  year,  paid  the  demand  of  a  creditor 
.fterwards  appeared  that  owing  to  the  depressed  price  of  real 
the  accumulation  of  interest,  the  assets  were  insufficient  to 

creditors:  Held  that  the  creditor  was  not  bound  to  refund  to 
strator.     Carson  v.  M^Farland,  2  R.  118. 
in  execntor,  in  the  course  of  the  regular  discharge  of  his  duty, 
is  own  money  to  discharge  debts  of  the  testator,  he  will  be 
stand  in  the  place  of  the  creditors  thus  paid,  and  enjoy  their 

Greiner's  Estate^  2  W.  414. 
t  if  he  proceeds  irregularly,  and  pays  off  simple  contract  debts, 
I  are  specialties  and  other  debts  of  equal  degree,  he  will  not 
to  reimbursement  on  a  deficiency  of  assets.  Ibid. 
;!reditor  who  neglects  to  present  his  claim,  after  notice  given 
linistrator,  pursuant  to  the  14th  section  of  (he  act  of  1794,  is 
IS  entitled  to  a  dividend  of  such  assets  as  shall  remain  undis- 
Smith^s  estate^  1  Ash.  352. 

t  if  the  assets  have  been  apportioned  according  to  law,  and 
,  the  creditor  so  neglecting,  is  barred.     Ibid, 
seems  that  the  practice  under  the  act  of  1704,  was  not  to  ad- 
ly  during  the  four  weeks  mentioned  in  the  14th  section  of  that 
vas  considered  safest  to  do  so.     Ibid. 

s  the  duty  of  a  creditor  of  an  insolvent  estate,  to  exhibit  his 
the  administrator  within  the  time  prescribed  by  the  act  of  as- 
Ve  would  not  wish  it  to  be  understood,  that  if  a  claim  is  made 
nistrator  after  the  expiration  of  the  twelve  months,  but  before 
as  taken  place,  a  creditor  would  be  postponed.  MitchelPs 
»V.88.     Rogers,!. 

fiere,  however,  the  claim  was  not  presented  until  after  a  re- 
iditors  had  been  made,  marshalling  the  assets  among  the 
'ho  had  presented  their  accounts,  it  was  held  to  be  too  late, 
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although  the  account  was  afterwards  referred  back  to  one  the  aiiditon 
for  a  special  purpose.     Mitcheirs  Estate^  2  W.  87. 

250.  And  the  Commomoealth  is  a  creditor  within  the  naeaning  of  the 
act,  liable  to  be  defeated  by  such  neglect.     Ibid. 

251.  After  a  report  of  auditors  has  been  made  and  confirmed,  nnr- 
shalling  the  assets  among  the  creditors  of  an  intestate  dying  insoivent,il 
is  too  late  for  a  creditor,  who  has  not  used  due  diligence,  to  come  in  for 
a  pro  rata  share  of  the  assets.     Stoever's  *8ppealj  3  W-  &  S.  154. 

252.  The  estate  of  a  testator  is  not  liable  for  the  funeral  ezpen!«!(of 
his  widow.    Lawall  v.  KreidleVy  3  R.  300. 

(c)  Of  the  payment  of  debts  out  of  the  proceeds  of  real  estate. 

253.  The  proceeds  of  a  sale  under  an  order  of  the  Orphans'  Comt, 
must  be  applied  to  the  payment,  in  the  first  place,  of  the  liens  which 
existed  in  the  lifetime  of  the  intestate,  according  to  their  priority. 
Moiier  v.  Noe^  4  D.  454. 

254.  And  on  such  sale,  creditors  by  judgment  against  the  intestate,aif 
to  be  paid  according  to  priority  in  the  dates  of  their  judgments.  Girad' 
V.  AP Dermal ty  5  S.  &  R.  128.  ;' 

255.  It  is  the  practice  under  the  laws  of  Pennsylvania,  where  thereii 
a  sale  of  lands  of  a  testator  imder  an  execution,  to  pay  the  surplus,  be*' 
yoiid  what  will  satisfy  the  execution,  to  the  executor^  in  whose  liandtK^ 
is  assets  for  the  payment  of  other  debts.  Cruier  v.  Kelly ,  2  Bian.  2S&; 
Corn,  V.  i?tf/im,  2  S.  &  R.  375.  \ 

256.  And  such  payment  is  good  against  tlie  heir,  unless  he  has  |iie>; 
viously  given  notice  to  the  sheriff  not  to  pay  lo  the  executor  or  adiW' 
istrator,  or  have  made  application  to  the  court  for  an  order  on  theshefif 
to  pay  the  money  into  court.     Com,  v.  Rahm  ^  cr/.,  ut  supra. 

257.  Upon  the  application  of  the  heir  before  the  money  is  paidovw, 
and  his  making  out  a  proper  case,  the  court  may  order  the  sheriff  ti 
bring  the  money  into  court.  .  Ibid, 

25S.  Quere.  Whether,  if  it  is  made  to  appear  that  there  are  nootte 
debts  of  the  testator  outstanding,  or  that  the  executor  is  in  insolvent (i^ 
cnuistances,  the  court  would  not  order  the  surplus  money  to  be  paid  19 
the  heir  or  devisee.     Guier  v.  Kelly,  2  Binn.  229. 

259.  Where  real  estate  of  a  decedent  had  been  sold  under  an  exf» 
tion,  and  there  remained  a  surplus,  the  court  refused  to  let  the  PxemMf 
take  it  on  giving  a  bond  with  one  surety  only.  Blackner  v.  0««Wj* 
M.  365. 

'260.  The  proceeds  of  land  sold  by  an  administrator,  by  virtue  of* 
order  of  the  Orphans'  Court  under  proceedings  in  partition,  are  «»• 
sidered  as  land  for  every  purpose,  excepting  that,  in  the  evetitofih 
deficiency  of  personal  assets,  the  administrator  may  apply  tlicm to  ih 
pavmerit  of  debts  of  the  intestate,  which  are  not  barred  by  time.  C<* 
V.  Fooly  6  W.  32. 

261.  It  seems  that  in  the  administration  of />erjo/icf/ assers,  there' 
no  preference  of  one  Judgment  over  another;  all  judgments  obtained* 
the  lifetime  of  a  decedent,  being  paid  pro  ratOj  without  regard  la d>^ 
in  case  of  a  deficiency  of  assets  to  pay  the  whole.  But  in  thecal" 
reflr/ assets,  judgments  are  payable  accordinjf  to  the  orderofdaie.  /T 
hoffer  V.  Busby,  17  S.  &  H.  121. 
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•  The  lien  of  a  judgment  expires  at  the  end  of  five  years,  not- 
anding  the  death  of  the  defendant  before  ihe  expiration  of  the  five 
i  and  ill  the  administration  of  real  assets,  such  judgment  will  be 
)ned  to  a  later  judgment  duly  revived.  Ibid. 
L  Where  a  testator  devised  certain  land  to  his  son  in  fee,  and  ap- 
iated  other  lands  and  funds  for  the  payment  of  his  debts,  and  the 
ievised  to  the  son  was  sold  by  the  sheriff,  upon  judgments  against 
:he  testator  and  the  son;  it  was  heldj  that  tlie  judgment  creditors 
I  testator  were  entitled  to  be  paid  out  of  the  proceeds,  in  preferetice 
>se  of  the  son.  Evans  v.  Duncarij  4  W.  24. 
I.  And  it  was  held^  that  the  judgment  creditors  of  the  son  were  not 
ed  to  be  subrogated  to  the  rights  of  the  creditors  of  the  testator,  so 
anthorise  them  to  proceed  upon  the  securities  of  the  latter  against 
ssidiie  of  the  estate.    Ibid, 

5.  Where  real  estate  has  been  sold  under  an  order  of  the  Orphans' 
t,  for  the  payment  of  debts,  the  proceeds  of  such  sale,  after  paying 
by  mortgage  judgment,  &c.,  are  to  be  distributed  according  to  the 
'  of  the  payment  of  debts  in  the  case  of  personalty.  Ramsey^s 
•aly  4  W.  71. 

6.  Where  one  died  indebted  by  judgments  and  simple  contracts, 
ng  both  real  and  personal  estate,  both  of  which  were  sold  by  the 
Distrators,  and  the  proceeds  brought  into  the  Orphans'  Court  for 
buiion;  it  was  Ae/of,  that  the  judgment  creditors  were  entitled  to 
oent  out  of  the  personal  estate,  as  far  as  it  would  go;  and  for  the 
ice  remaining  due,  were  entitled  to  priority  of  paymeiit  out  of  the 
estate;  and  that  the  simple  contract  creditors  were  not  entitled  to  be 
cigated  to  their  rights.    Ibid, 

i7.  The  commonwealth  having  obtained  a  judgment  in  the  lifetime 
le  decedent,  is  entitled  to  be  paid  out  of  the  proceeds  of  real  estate 
judgment  creditor,  and  is  not  in  respect  to  such  judgment,  to  be  last 
.     Ibid. 

{8.  A  judgment  obtained  before  a  justice  of  the  peace,  in  the  lifetime 
he  intestate,  a  transcript  of  which  was,  after  iiis  death,  filed  in  the 
imon  Pleas,  is  not  entitled  to  preference  as  a  judgment  in  the  dis- 
ition  in  the  proceeds  of  real  estate,  sold  under  an  order  of  the  Or- 
Qs'  Court,  although  such  sale^was  after  the  filing  of  the  transcript. 
'itrson^s  Estate^  1  Ash.  336. 

69.  A  recognisance  entered  into  in  the  Orphans'  Court,  on  the  pur- 
le  of  the  land  of  a  decedent,  sold  for  the  payment  of  debts,  is  a  special 

npoQ  that  land;  and  when  the  same  land  is  sold  again  by  order  of 
Orphan's  Court,  for  the  payment  of  debts  of  the  deceased  cognisor, 
Tecognisance  has  priority  in  the  distribution  of  the  proceeds.  i7ai7i- 
*^  Jlppeal,  A  Vf .  71. 

70.  A  transcript  of  the  balance  found  to  be  in  the  hands  of  an  ex- 
tor  or  administrator,  upon  the  settlement  of  his  account  filed  in  the 
nroon  Pleas,  under  the  act  of  1823,  is  not  a  judgment,  and  payable 
such,  out  of  the  estate  of  such  executor  or  administrator,  after  his 
tone;  it  is  payable  only  as  a  lien  on  lands,  or  as  a  simple  contract 
H.  Ibid. 

^^71.  If  the  real  estate  of  a  decedent  be  sol4  by  an  administrator  under 
bleedings  to  partition,  be  has  no  right  to  apply  the  proceeds  to  the 
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payment  of  debts,  the  lien  of  which  is  gone  by  the  act  of  1797.    ( 
V.  Pool,  6  W.  32. 

272.  When  a  sale  of  the  real  estate  of  a  decedent  has  been  mad 
order  of  the  Orphans'  Court  for  the  payment  of  debts,  interest  ce 
generally  upon  all  debts,  as  well  judgments  as  others,  from  the  re 
day  of  the  order  of  sale.    Ramsey^s  Appeal,  4  W.  71. 

273.  A  mortgage  not  recorded  in  the  lifetime  of  the  mortgagee, 
no  preference  over  other  specialty  debts,  out  of  the  proceeds  of  tbe 
by  the  sheriff  of  the  mortgaged  premises/ after  the  death  of  the  a 
gagor.    Adams*  Appeal,  1  P.  R.  447. 

274.  One  being  indebted  by  judgment,  dies,  and  his  real  estate 
scends  to  his  children;  and  upon  an  execution  against  one  of  the  chile 
his  share  in  his  father's  estate  is  sold:  The  judgments  against  thefs 
must  be  paid  by  the  sheriff  out  of  the  proceeds.  Milliken  ▼.  Ktnd 
P.  R.  477. 

275.  Whether  the  lien  creditors  of  the  father  were  entitled  tc 
whole  proceeds,  was  not  decided.     Ibid, 

276.  A  specialty  creditor  of  a  decedent  who  is  entitled  to  paymen 
of  the  proceeds  of  the  real  estate  of  a  decedent,  sold  by  an  execot 
not  entitled  to  interest  beyond  the  time  of  the  sheriff's  sale.  StuhJ 
Appeal,  3  P.  R.  265. 

(d)  Of  the  limitation  of  the  lien  of  the  debts  of  a  decedent. 

211,  The  4th  section  of  the  act  of  4th  April,  1797,  limning  tbi 
of  debts  on  the  real  estate  of  a  decedent  to  seven  years  after  his  d 
protected  such  estate  in  the  hands  of  a  bona  fide  purchaser  onlf 
not  in  the  hands  of  an  executor  who  had  himself  become  the  purct 
j9r?/cA  V.  ZfCrn/z,  2  R.  392.  (Gibson,  C.  J.,  dissenting.)  [« The  dec 
in  Bruch  v.  Lantz  was  not  concurred  in  by  all  the  members  o 
court,  and  was  connected  with  some  circumstances  of  fraud,  upon  « 
some  of  the  members  thought  the  case  turned  pretty  much."  Kerf 
Hock,  1  W.  21.     Kennedy,  J.] 

278.  This  section  appears  to  me  to  be,  to  all  intents  and  piirpos 
statute  of  limitation  and  repose.     Kerper  v.  Hoch,  1  W.  14.   I 

NEDY,  J. 

279.  After  the  expiration  of  the  seven  years  mentioned  in  that 
the  land  of  a  decedent  is  discharged  from  the  lien  of  his  debts,  erei 
the  hands  of  his  heirs  or  devisees,  unless  in  cases  excepted  by  that 
Id,  18.  Kennedy,  J.  S.  P.  Quigley  v.  Beatty,  4  W.  13.  Htmf 
V.  Carpenter,  6  W.  22. 

280.  And  the  fact  that  the  heirs  knew  of  the  existence  of  the di 
and  that  the  purchaser  was  aware  of  it,  does  not  alter  the  case;  aol( 
perhaps,  the  vendee  expressly  agrees  to  discharge  the  debloutofi 
purchase-money.     Hemphill  v.  Carpenter,  6  W.  22. 

281.  Where  the  real  estate  of  an  intestate  was  partitioned  by  nrl 
of  proceedings  in  the  Orphans'  Court,  and  certain  portions  were  tA 
by  A,  one  of  the  heirs,  who  entered  into  recognisances  to  ihc  ^ 
and  oiher  heirs,  and  more  than  seven  years  after  the  death  o(  the  in* 
tate,  an  execution  issued  upon  a  judgment  against  A,  by  virtoe 
which  part  of  the  property  taken  at  the  appraisement  was  soW' 
sheriff's  sale:  it  was  held  that  a  creditor  of  the  intestate,  who  moretiB 
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years  after  bis  death  obtained  a  judgment  against  his  administra- 
ipon  a  bond  given  by  him  in  his  lifetime,  had  lost  his  lien  upon  the 
atid  was  not  entitled  to  be  paid  out  of  the  money  in  the  sheriff's 
s,  arising  from  such  sale.  Kerper  v.  /focA,  1  W.  9. 
2.  Where  an  action  of  debt  was  brought  against  the  executors  of 
rill  of  m^^  with  notice  to  the  tenants  in  possession  of  the  real  estate 
,and  the  executors  confessed  judgment,  but  the  terre-tenants  went 
ial  on  the  plea  of  payment,  which  was  found  against  them,  it  was 
that  they  were  concluded  by  this  verdict  and  judgment,  and  could 
in  ejectment  by  the  sheriff's  vendee,  set  up  as  a  defence,  that  the 
of  the  debts  otlA  was  gone  by  lapse  of  time..  Himes  v.  Jacobs^  1 
IL  152.  (Huston,  J.,  and  Smith,  J.  dissenting.) 
tS3.  If  a  testator  authorise  his  executors  to  sell  his  real  estate  for  the 
^ose  of  paying  his  just  debts,  this  creates  a  trust  in  them  for  the  pur- 
le,  and  the  lien  of  the  debts  continues  beyond  the  sev^en  years,  and 
(til  presumption  of  payment  arises  from  lapse  of  time.  Alexander  v. 
"^Murray,  3  W.  504.     Steel  v.  Henry,  9  W.  523. 

284.  Where  a  testator  gave  his  executors  power  to  sell  so  much'of  his 
maining  lands  as  should  be  sufficient  to  pay  his  debts,  and  instead /)f 
Ding,  the  executors  made  an  arrangement  with  the  residuary  devisees, 
^  which  each  devisee  was  to  have  his  part  on  paying  a  proportion  of 
e  testator's  debts,  it  was  held  that  the  debts  remained  a  lien  longer 
an  seven  years,  notwithstanding  the  act  of  1797,  and  that  a  purchaser 
ider  one  of  the  devisees  took  it  subject  to  such  lien.  Miller  v.  Stouty 
]Br.  294. 

285.  An  execution  creditor  of  his  intestate  is  within  the  act  of  1797, 
Ijtfif  he  neglect  to  file  a  copy  of  a  bond  held  by  him,  his  lien  upon  the 
jilt  estate  will  be  gone  after  seven  years.  Clauser^s  Estate^  1  W.  & 
}208. 

,286.  «^  executed  a  sealed  note,  by  which  he  promised  to  pay  to  B  a 
nain  sum  when  C  (an  infant)  should  arrive  at  the  age  of  twenty-one 
sars,  with  lawful  interest  to  be  paid  annually,  "in  trust  for  the  use  of 
a  said  C;"  Heldy  that  the  lien  of  this  debt  was  gone  at  the  expiration 
•even  years  from  the  death  of  .d;  a  copy  of  the  instrument  not  having 
an  filed  according  to  the  provisions  of  the  act  of  1797.  Klinker^s  Jlp- 
al,  1  Wh.  57. 

287.  Where  a  creditor  has  obtained  a  judgment  in  the  lifetime  of  his 
btor,  the  lien  of  such  judgment  continues  after  his  death,  beyond  the 
Pen  years,  as  against  his  heirs  or  devisees;  and  a  sale  of  the  real  estate 
a  debtor  nineteen  years  after  the  date  of  the  judgment,  was  held  to  be 
lid.    Fetter  man  v.  Murphy  ^4  W.  424. 

S8S.  »4  devised  certain  land  to  his  son  3,  charged  with  the  payment 
his  debts,  and  other  land  to  his  daughters  C  and  Z>.  After  the  death 
the  testator,  judgments  were  obtained  against  B  for  his  own  debts, 
ider  which  the  land  devised  to  him  was  sold  and  purchased  by  E; 
dgment  was  also  obtained  against  the  executors  of  j1  for  a  debt  due  by 
Ai,  and  by  virtue  of  au  execution  subsequent  to  the  sale  on  the  judg- 
MnU  against  JS,  the  land  devised  to  C  and  D  was  sold  to  E:  Held^ 
aatJJ  taught  the  land  devised  to  J5,  subject  to  the  payment  of  the  tes- 
^tof%  debts;  and  that  C  and  D  were  entitled  to  recover  back  from  him 
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the  land  devised  to  them,  and  purchased  by  him.    Parr  v.  B(mztt^\% 
S.  &  R.  309. 

289.  .^died  in  181G,  indebted  to  jB^and  also  to  C,  by  spedalitiA 
Each  of  the  creditors  obtained  judgment  in  1820.  Id  1822,  jBisneda 
scire  faciaSj  and  having  obtained  judgment  upon  it,  issued  an  execmioo, 
under  which  the  real  estate  of  •d  was  sold  by  the  sheriff  in  182S.  Ii 
1826,  C  issued  a  scire  facias  upon  his  judgment,  upon  which  judgmM 
was  obtained:  Held,  that  the  judgments  were  to  be  paid/^r«lk 
Trevor  v.  Ellenberger^  2  P.  R.  94. 

290.  In  order  to  preserve  the  lien  of  a  debt  on  the  estateof  adi- 
cedent  beyond  the  limitation  of  seven  years,  under  the  act  of  1797,1 
was  necessary  that  an  action  should  be  prosecuted  to  satisfaction,  or  Ike 
judgment  revived  as  in  other  cases.  Penn  v.  Hamilton^^  W.  53;  ]ui 
see  the  remarks  of  Gibson,  C.  J.  in  Fetterman  v.  Murphy^  4  W.42I.] 

291.  "The  writ  of  scire  facias  given  by  the  act  of  1798,  wonld  bi 
improper  for  the  purpose  of  revival  in  such  case;  the  writ  given  by  lb 
statute  of  JVestm,  2,  being  adequate  to  the  purpose,  ought  rather  to  h 
used."     Penn  v.  Haviilton^  2  W.  60.     Gibson,  C.  J. 

292.  If  a  creditor  sue  out  a  scire  facias  before  the  expiration  of  At 
seven  years,  the  lien  will  continue  five  years  after  the  expiration  of  At 
seven  years.  Penn  v.  Hamilton^  2  W.  60;  [and  such  was  the  mcaninj 
of  the  court  in  Trevor  v.  Ellenbergerj  Ante,  §  289.  2  W.  60;  G*- 
SON,  C.  J.] 

293.  Under  the  act  of  1797,  the  lien  of  a  debt  due  by  a  decedenteoi- 
tinued  seven  years  from  the  death  of  the  debtor,  without  suit  orjiiil{^ 
inent,  and  if  a  judgment  was  obtained  fro  it  at  any  time  wiihiD  thk 
period  the  lien  was  extended  five  years  beyond  the  seven,  making  twdw 
in  the  whole.     Duncan  v.  dark,  7  W.  217. 

294.  Where  the  suit  is  commenced  within  seven  years,  but  judgnirt 
cannot  be  had  until  afterwards,  the  pendency  of  the  suit  would  seeint 
be  sufficient  to  keep  the  lien  alive;  and  the  first  term  of  five  years  woaB 
not  commence  until  the  renditioir  of  the  judgment.    &  C.  p.  225.  iiS' 
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295.  Where  the  debtor  died  in  December,  1819,  and  a  judgment  wi 
obtained  against  his  administrator  in  November,  1825,  it  was^f/rf,  ^^ 
the  lien  of  the  debt  was  continued  down  to  December,  1831.  7^7"- 
217. 

296.  If  a  jndgment  be  obtained  against  executor  or  administrtt* 
within  the  seven  years,  the  lien  of  the  debt  will  be  continued  for  tweh* 
years,  and  afterwards  beyond  that  period  by  such  proceedings  as  wom 
have  kept  alive  a  judgment  under  the#ict  of  1798.  Steel y.lkmni)^ 
W.  523.  I 

297.  Where  jndgment  was  obtained,  in  1816,  against  "an  executorofi  I 
debtor  who  had  died  in  1810,  zlwA  di  fieri  facias  \ssxxeA  in  lS16,retorn» 
nulla  bonay  testatum  fieri  facias  in  1818,  and  another  fieri faciQi^ 
1828,  and  venditioni  exponas  in  1833,  under  which  a  sale  iookpl«*» 
it  was  held,  that  the  purchaser  acquired  no  title.  Greenotigh^'f'^ 
ton,  7  W.  336;  S.  P.  Seit singer  v.  Faber,  1  W.  &  S.  293. 

D.  How  the  property  of  an  intestate  is  to  be  distributed. 

298.  The  disposition  of  the  personal  estate  of  a  deceased  pc*^ 
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ber  he  die  testate  or  intestate^  is  to  be  regulated  according  to  the 
»f  the  country  of  which  he  was  a  domiciliated  inhabitant  at  the  time 
I  death.  Desesbats  v.  Berquitr^  1  Binn.  344.  Guier  v.  O^Danielj 
in.  349,  in  note. 

9.  The  statutory  system  of  distributing  real  estates,  in  cases  of  in- 
cy,  is  an  encroachment  on  the  common  law;  and  wherever  such 
>achment  takes  away  a  right  which  would  otherwise  be  vested  in 
leir  at  law,  the  operation  of  the  statute  should  not  be  extended  fur- 
than  it  is  carried  by  the  very  words  of  the  legislature.  Johnson  v. 
ncf,  (Court  of  Errors,)  4  D.  64. 

O.  Under  the  intestate  act  of  1705,  the  real  estate  of  a  moMer,  being 
dow,  is  subject  to  the  same  rules  of  distribution  as  that  of  ^  father ^ 
g  intestate.    Eshelman  ^  al  v.  Hokej  2  Y.  509.    Duncan'  v.  Dun- 

3  Y.  203. 

^1.  The  heir  at  common  law  takes  in  all  cases  not  specifically  enu- 
ited  in  the  acts  of  assembly.    Johnson  v.  Haines^  4  D.  64.     Cresoe 
aidley^  2  Binn.  279. 
)2.  The  act  of  1705  regulsttes  the  descent  of  lands  amongst  children, 

where  the  father  is  seised  thereof,  and  might  dispose  of  them  by 
I  or  will.     Goodrigkt  v.  Momingstarj  1  Y.  313. 
)3.  Therefore,  lands  entailed,  descend  in  Pennsylvania  to  the  heir  in 
notwithstanding  that  act.    Ibid. 

)4.  So,  a  trust  estate  is  not  affected  by  the  acts  of  assembly,  but  de- 
ds,  in  case  of  intestacy,  to  the  heir  at  common  law.  Jenks  v.  Back- 
86, 1  Binn.  91. 

)5.  Where  a  child  dies  intestate,  without  wife  or  child,  the  father 
IS  all  his  personal  estate.  Bobinson  v.  Martin-^  al,^  2  Y.  525, 
36.  Where  a  son  dies  intestate,  after  his  father,  and  without  issue, 
estate  which  has  descended  to  him,  or  been  devised  to  him  by  his 
er,  is  to  be  distributed  equally  among  his  brothers  and  sisters.  Ker- 
▼.  j5u//,  1  D.  175.  Jinon,  1  D.  20.  Larsh  v.  Larsh,  Add.  310. 
07.  It  is  a  governing  principle  of  the  intestate  laws  of  Pennsylvania, 
t  all  who  are  not  of  the  blood  of  the  ancestor  from  whom  the  estate 
le,  are  excluded  from  the  inheritance, 'however  remote  in  degree  the 
cent  may  be.  Bevan  v.  Taj/lor^  7  S.  &  R.  397. 
K)S.  Therefore,  the  real  estate  of  an  intestate,  coming  on  the  part  of 
father,  descends  to  the  next  of  kin  on  the  father's  side,  to  the  exclu- 
n  of  all  his  maternal  kindred.  Bevan  v.  Tayiorjxn  supra,  [overruling 
alker  v.  Smithy  3  Y.  480,  where  it  was  held^  that  the  next  of  kin 
equal  degree,  whether  paternal  or  maternal  kindred,  should  take 
Mlly.] 

309.  One  died  intestate,  after  the  passage  of  the  act  of  the  9th  of  April, 
33,8eised  of  real  estate  which  had  descended  to  him  from  a  brother; 
^ing  neither  widow  nor  children,  nor  brothers  or  sisters  of  the  whole 
od;  but  leaving  sisters  of  the  half  blood,  and  uncles,  &c.,  on  his  father's 
^  Heldj  that  the  land  passed  to  the  sisters  of  the  half  blood,  to  the 
Elision  of  the  more  remote  kindred  of  the  whole  blood.  Baker  v.  CAa^ 
'/,5Wh.  477. 

'IQ.  If  one,  entitled  to  real  and  personal  estate,  which  has  come  to 
^  from  his  deceased  father,  dies  intestate  and  without  issue,  leaving  a 
^her  and  brothers  and  sisters  of  the  whole  blood,  the  estate  must  be 
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equally  divided  among  the  brothers  and  sisters,  as  if  the  mother  were 
dead.     Harris  v.  Hayes^  6  Binn.  422. 

311.  If  an  estate  be  devised  to  one,  by  his  father,  or  paternal  erainl- 
father,  and  he  die,  leaving  neither  widow,  nor  lawful  issue,  nor  father, 
bnt  leaving  a  mother,  the  mother  is  not  entitled  to  enjoy  the  estatedariog 
her  life,  under  the  7th  section  of  the  act  of  1794.  Shippen  v.  Izard^l 
S.  &  R.  222. 

312.  .^  died,  previous  to  the  act  of  1797,  intestate,  leaving  the  chil- 
dren of  several  brothers  and  sisters,  and  a  grandchild  of  one  brother,  bin 
leaving  neither  father,  brothers,  nor  sisters.  This  was  a  conix  omimt^ 
and  the  estate  went  to  the  heir  at  law.  Johnson  "V.  ^Tainfj,  Court  of 
Errors,  4  D.  64. 

313.  One  died  intestate,  seised  of  lands  in  fee  simple,  which  had  de- 
scended to  him  from  his  father,  and  leaving  a  mother,  a  brother  of  the 
half  blood  on  the  part  of  his  mother,  a  maternal  grandfather  and  grand- 
mother, a  paternal  great  aunt,  and  several  cousins,  children  of  pateroil 
great  uncles  and  great  aunts.  This  is  casus  otnissxis^  and  the  estaie 
descends  to  the  heir  at  common  law.     Cresoe  v.  Laidley^  2  Binn.  279. 

314.  One  dying  intestate,  after  the  act  of  19th  April,  1794,  leaTiiiguo* 
ther  wife  nor  children,  his  brothers  and  sisters  of  the  half  blood  are  eoti- 
tied  to  equal  distributive  shares  of  his  personal  estate  with  those  of  tbs 
whole  blood;  ilie  act  of  1794  not  providing  for  the  case.  PresionY.Ikt' 
kins  fy  aly  2  Y.  545. 

315.  On  the  death  of  a  person  intestate,  leaving  no  widow  nor  lavfol 
issue,  but  a  father  and  broiliers  and  sisters,  the  remainder  in  feevestsia 
the  brothers  and  sisters,  under  the  6th  section  of  the  act  of  1794,  at  the 
same  instant  that  the  life  estate  passes  to  the  father.  APComb  v.  Dih 
5  S.  &  R.  30 1. 

316.  Therefore,  one  who  has  married  the  sister  of  such  intestaie,caB- 
not  be  a  witness  in  favour  of  the  father,  in  an  ejectment  for  laud  ihal 
descended  from  such  inlestate,  (hough  he  has  released  all  his  iniercslin 
possession,  remainder,  or  reversion,  in  his  own  right,  or  the  right  of  il» 
wife.    Ibid. 

317.  Where  one,  who  had  made  a  small  improvement  on  vacant  W 
died,  without  having  made  any  settlement,  or  having  had  any  viev to 
residence,  and  after  his  death,  a  warrant,  to  include  his  improvemeat. 
was  taken  out  by  his  brother  for  the  benefit  of  the  daughter  of  thejfe- 
ceased,  which  was  paid  for  with  funds  derived  from  her  father,  it  vas 
held  J  that  the  estate  did  not  come  to  her  exparte  patemaj  but  was* 
new  acquisition,  which,  on  her  death,  descended  to  her  brother  of  il* 
half  blood  on  the  mother's  side,  in  preference  to  more  remote  kindredw 
the  whole  blood.    Simpson  v.  Hall^  4  S.  &  R.  337. 

3 IS.  Under  the  act  of  7th  April,  1807,  the  widow  of  a  testotoris«>- 
tilled  to  a  distributive  share  of  tlie  residue  of  her  husband's  estate  uudis- 
posed  of  by  his  will.     Darrah  v.  APNair,  1  Ash.  236. 

319.  7/  seems  that  the  cpjjimonicealth  would  be  entitled  to  s«^ 
residue,  if  there  were  no  heirs  or  kindred.     Ibid, 

320.  Where  a  person  dies  intestate,  leaving  no  lawful  issue  nor* 
father,  but  leaving  a  mother  and  brothers  and  sisters,  and  seised  ol  rei 
estate,  which  he  had  from  his  father  or  from  his  father's  l^g*^/^!'^ 
sentatives  as  a  purchaser  for  value,  his  mother  is  entitled  to  an  ioicf^ 
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[le  estate,  under  the  7th  section  of  the  act  of  19th  April,  1794.  Hart- 
n's  Estate,  4  R.  39. 

131.  One  by  his  will  directed,  that  his  wife  should  remain  in  full 
session  of  his  plantation  until  she  married,  or  his  youngest  child 
old  come  of  age,  and  in  case  she  should  not  marry  again,  then  as 
n  as  his  youngest  child  should  come  of  age,  the  whole  of  his  real  and 
sonal  estate  should  be  sold  by  his  executors,  and  divided  in  equal 
res  between  his  wife  and  six  children.  By  a  codicil  he  declared  that 
"again  recommended"  to  his  executors,  that  when  his  youngest  child 
uld  be  of  full  age,  his  plantation  should  be  appraised,  and  J.  and  E. 
o  of  his  sons)  should  *<  have  the  first  choice  to  accept  the  same,  if 
y  choose  to  do  so."  After  the  youngest  child  came  of  age,  the  ex- 
itors  exposed  the  land  to  public  sale,  when  it  was  struck  off  to  a  bidder 
o  failed  to  comply  with  his  contract;  upon  which  J.,  one  of  the  sons, 

0  was  also  one  of  the  executors,  agreed  to  take  the  estate  at  the  price 
den,  and  a  deed  was  accordingly  executed  to  him  by  his  co-executors. 
ifterwards  died  seised  of  the  estate,  leaving  no  issue,  but  leaving  a 
iher  and  brothers  and  sisters:  Held,  that  his  mother  was  not  entitled, 
der  the  7lh  section  of  the  act  of  19th  April,  1794,  to  an  interest  in  that 
rtion  of  the  estate  which  would  have  descended  to  him,  if  his  father 

1  died  intestate;  but  that  she  was  entitled  to  an  interest  in  those  per- 
ns which  he  acquired  as  a  new  purchaser.     Ibid. 

322.  A  testator  directed  his  executors  to  sell  all  his  real  estate,  goods 
d  chattels,  and  to  pay  the  proceeds,  together  with  all  the  moneys 
ming  to  their  hands  after  the  payment  of  his  just  debts,  futieral  ex* 
nses  and  legacies,  to  two  persons  whom  he  appointed  guardians  for 
3  son,  and  whom  he  directed  to  invest  the  money  and  to  apply  the 
:erest  thereof  to  the  maintenance  and  education  of  his  son  during  his 
inority«  and  to  pay  the  principal  to  him  on  his  arriving  at  the  age  of 
renty-one  years.  But  in  case  he  should  die  before  his  arrival  at  that 
;e,  he  gave  the  same  to  the  children  of  a  brother  and  sister  in  Scotland. 
I  the  same  clause  with  the  directions  to  the  executors  to  sell,  he  declared 
8  will  to  be  that  his  houses  should  be  rented  out  ^<  until  the  same  shall 
5  sold  as  aforesaid."  The  houses  were  not  in  fact  sold.  The  son  of 
i«  testator  arrived  at  the  age  of  twenty-one,  and  died  about  a  year 
tereaAer,  having  made  a  will  in  which  he  devised  one  of  the  houses  to 
■f  **  her  heirs  and  assigns,"  and  the  other  to  B  without  words  of  in- 
'ritance:  Held,  1.  That  the  real  estate  of  the  testator  was  in  equity 
inverted  into  personal,  by  the  directions  of  his  will,  and  continued  so 
iring  the  minority  of  the  son:  2.  That  the  son  was  to  be  considered  as 
\^ing  elected  to  take  the  houses  as  real  estate,  and  that  B  took  only 
'ife  estate  in  the  house  devised  to  him.  3.  That  the  election  to  take 
i^eal  estate  operated  as  a  new  acquisition,  and  not  to  cast  the  descent 
On  him  as  from  the  part  of  his  father,  and  consequently,  that  the  re- 
*'sion  in  fee  of  the  house  devised  to  B  vested  in  the  heirs  ex  parte 
sterna  as  well  as  those  ex  parte  paterna.    Burr  v.  Sim,  1  Wh.  252. 

323.  The  grandchildren  of  an  intestate  are  not  entitled  to  a  distribu- 
'Q  share  of  his  estate,  in  right  of  their  parent  without  bringing  into 
tchpot  advancements  made  to  such  parent,  or  deducting  debts  due  by 
^h  parent.    Earnest  v.  Earnest,  5  R.  213. 

324.  In  an  action  by  the  grandchildren  of  an  intestate,  against  the 
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administrator,  to  recover  the  distributive  share  of  the  estate  accordi^ 
to  them  in  right  of  their  parent,  the  defendant  may  set  off  a  debt  doe  bf 
the  parent  of  the  plaintiff  to  the  intestate.  Earnest  v.  JBarnesif5R,2\i 
S.  P.  M'Conkey  v.  M'Conkey.  9  W.  352. 

325.  The  grandchildren  of  an  intestate  take  their  share  of  hisestiti 
not  through,  but  paramount  to  their  parent;  hence  such  share  is  not 
liable  to  any  deduction  for  debts  due  by  such  parent  in  his  lifetime  to 
the  grandparent,  llgenfritz^s  Appeal^  5  W.  25.  [In  M^Conkq  r. 
M^Conkej/y  9  W.  353,  it  is  said  by  the  court:  ^^llgenfritz^s  Appealym 
decided  without  adverting  to  the  act  of  1823.  Earnest  v.  Earnat  wu 
decided  on  the  principle  of  that  act."] 

326.  If  a  parent  has  given  a  child  more  than  would  be  its  share,  tnd 
dies  intestate,  generally  such  child  will  not  be  compelled  to  refiDDd^ 
though  in  such  case  it  would  not  get  any  portion  of  what  is  to  be  fr 
tributed.     M^Fadden  v.  Geddes,  17  S.  &  R.  336. 

327.  Perhaps  where  all  the  heirs  of  an  intestate  make  an  arrangemeDt 
among  themselves,  which  withdraws  from  distribution  a  large  part  of 
the  fund,  and  release  this  part  to  a  single  heir,  for  a  valuable  considen- 
tion,  they  cannot  call  on  the  administrator  to  settle  in  the  same  manntf 
and  upon  the  same  principles,  as  if  the  whole  fund  had  been  left  for 
distribution.     Ibid,    Huston,  J. 

328.  Where  a  fund  belonging  to  the  estate  of  a  decedent,  was broogkt 
into  the  Orphans'  Court  for  distribution,  and  it  appeared  that  one  of  the 
parties  entitled  to  distribution,  had  taken  the  benefit  of  the  insolvent  law 
twenty-eight  years  before,  and  that  the  assignees  then  appointed, Id 
not  qualified,  and  were  dead,  and  the  Orphans'  Court  retained  hisshirl 
until  assignees  should  appear;  the  Supreme  Court  affirmed  the  proceed- 
ings, and  directed  in  addition  that  if  the  creditors  did  not  apply  at  the 
next  term  of  the  Common  Pleas,  for  the  appointment  of  assignees, the 
money  should  be  paid  to  the  distributee.  Feat  her^s  J^ppealf  If. Vu 
322. 

329.  Children  taking  by  descent  under  our  laws  as  statutory  heiu, 
though  they  hold  as  tenants  in  common,  yet  are  in  many  respects  in  the 
nature  of  coparceners,  and  they  take  like  coparceners  by  one  and  the 
same  title,  and  there  is  a  similar  privity  of  estate  between  them,  to  d^ 
stroy  which  a  disseisin  must  be  made  by  any  one  entering  as  heir. 
Hart  V.  Gregg,  10  W.  190.     Sergeant,  J. 

330.  Where  one  died,  leaving,  among  other  children,  a  married 
daughter,  who  afterwards  died  leaving  children, and  then  the  realesttie 
of  the  grandfather  was  converted  into  money  under  proceedings  in  per* 
tilion,  and  the  share  of  the  grandchildren  was  paid  to  their  giiardiio; 
after  which  one  of  the  grandchildren  died,  being  still  a  minor;  iiws 
held,  that  the  share  of  such  grandchild  passed,  under  the  5th  section  of 
the  act  of  1794,  as  if  he  had  survived  his  father;  the  money  being  idea- 
tified  and  traced.     Clepper  v.  Liver  good,  5  VV.  113. 

331.  If  the  grandchild  had  attained  full  age  and  mixed  the  fund  vilh 
other  property,  it  might  have  been  different.     Ibid,     Rogeks,  J. 

E.  Of  advancements, 

332.  An  advancement  is  an  irrevocable  gift  by  a  parent  in  hisl^ 
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to  his  child,  on  nrcount  of  such  child's  share  of  his  estate  after  the 
It's  decease.     llcngsVs  Estate^  6  W.  87.     Sergeant,  J. 

3.  Questions  ot  advancement  depend  upon  the  intention  of  the 
nt;  and  of  this,  the  declarations  of  the  parental  the  time,  or  the 
issioDS  of  the  child,  at  the  time  or  afterwards,  would  seem  to  be 
;nce.     Daniel  King^s  Estate^  6  Wh.  370. 

4.  If  there  be  no  evidence  at  all  on  the  subject,  then  whether  it  was 
ssent  or  an  advancement,  may  be  judged  of  by  its  amount  and  cha- 
ir.    Ibid, 

(5.  Where  a  father,  whose  estate  appeared  on  the  settlement  of  the 
ntits  of  the  administrators,  after  his  death,  to  have  amounted  to  up- 
Is  of  0120,000,  and  who  had  four  children,  bought  furniture  for  a 
^hter,  on  her  marriage,  to  the  amount  of  £1132,  and  there  was  evi- 
e  of  his  declarations  that  he  had  given  them  to  her  as  a  present  and 
A;  it  was  held^  that  she  was  not  to  be  charged  with  this  as  an  ad- 
tement;  but  that  it  was  to  be  considered  as  a  present  to  her.  Ibid. 
16.  In  general,  where  a  father  takes  a  conveyance  in  the  name  of  a 
I,  unprovided  .for,  it  is  held  to  be  an  advancement.  Sampson  v. 
ipsony  4  S.  &  R.  333. 

37.  An  advancement  in  lands,  made  by  a  father  to  a  child,  is  to  be 
iated  according  to  its  value,  at  the  time  of  the  advancement,  and  not 
le  time  of  the  father's  death.  Oyster  fy  al,  v.  Oyster j  1  S.  &  H*  422. 
)8.  So,  where  the  advancement  is  of  personal  estate.  Ibid. 
\d.  It  is  only  in  case  of  an  intestacy^  that  a  child,  advanced  by  a 
nt,  is  entitled  to  an  equal  distribution  with  the  other  children,  on 
wing  his  share  into  the  conmion  stock.  NeweWs  Will^  1  Br.  311. 
10.  In  1811,  I.  J.  with  M.  B.  his  wife,  conveyed  certain  real  estate 
property  of  the  wife,)  to  a  trustee,  in  trust,  that  M.  B.  might  receive 
rents  and  profits  during  her  life,  and  after  her  death  then  as  to  a 
lin  messuage,  &c.  for  the  use  of  M.  Y.,  a  daughter  of  M.  B.,  her 
s  and  assigns:  and  as  for  the  rest  and  residue  of  the  estates,  to  the 
of  F.  L.,  a  son  of  M.  B.,  charged  with  the  payment  of  g3000  each, 
i.  H.  and  S.  G.,  daughters  of  M.  B.;  and  with  an  annuity  of  SlOO 
annum  to  M.  Y.  during  her  life.  In  1813,  F.  L.  conveyed  to  I.  J. 
estates  settled  lipon  him  by  the  deed  of  1811,  charged  with  the  said 
18  and  annuity.  In  1818,  the  several  children  in  whose  favour  the 
I  sums  and  annuity  were  settled,  acknowledged  by  deed  to  have 
uved  full  satisfaction  therefor  from  I.  J.;  and  the  trustee  reconveyed 
.  J.  and  M.  B.  his  wife,  her  heirs  and  assigns  forever.    In  1824, 1.  J., 

M.  B.  his  wife,  conveyed  a  certain  messuage  and  lot  of  ground 
iicli  had  been  purchased  with  the  proper  money  of  M.  B.,)  to  a 
itee,  in  trust,  to  permit  the  grantors  to  take  the  rents  and  profits 
ing  iheir  lives,  4c.,  and  on  the  death  of  the  survivor,  to  convey  such 
«  of  the  premises  as  should  be  undisposed  of,  to  such  person  or  per- 
^  as  should  then  be  the  heirs  and  legal  representatives  of  the  said  M. 
»Tid  in  such  parts,  shares  and  proportions,  as  such  person  or  persons 
lid  be  entitled  to,  according  to  the  laws  of  Pennsylvania  in  case  of 
^acy:  Held^  that  the  payments  to  the  several  children  mentioned  in 
deed  of  1811,  were  to  be  considered  as  advancements,  and  that  under 
last  mentioned  clause  in  the  deed  of  1824,  the  children  so  advanced 
e  Dot  entitled  to  distributive  shares  of  the  real  estate  therein  men- 
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343.  Iti  ail  Bctioi)  by  the  administrator  ofa  decedent  ag 
law  of  llie  decedent  to  recover  the  amount  due  tipon  cerlai 
by  the  derendant  to  the  decedent,  it  was  held  that  evidet 
tions  made  by  the  decedent  to  another  son-in-law,  who  1 
bonds,  that  ihey  were  not  to  be  paid  hnt  were  held  mere 
of  advancement,  and  thiit  he  meant  lo  do  by  his  children 
he  would  give  them  ull  money,  and  take  their  bonds  with 
them  to  be  paid,  were  not  snificient  lo  convert  the  debt  inl 
menL     Haverstock  v.  Sarbach,  l  W,  &.  S.  390. 

344.  One,  having  several  children,  made  advancement! 
time  to  time,  which  were  entered  in  a  book,  and  among 

.married  daughter.  The  husband  of  ^becoming  insolv 
issued  execution,  in  1881,  upon  a  judgment  confessed  by 
for  money  lent  him  and  the  advancements,  amounting 
levied  on  his  persotiol  property,  which  he  purchased  for 
seiited  to  t3.  After  this,  he  continued  to  make  advancem 
1829,  when  he  made  liis  will,  in  which  he  directed  an  eqii 
of  his  property  among  his  children,  with  the  following  cli 
kept  a  book  accoimt  of  advancements  made  by  me  to  n 
fipectively,  to  which  reference  must  be  had  in  making  the 
8ion;  and  so  much  as  shall  at  my  death  stand  charged  a| 
my  hereinafter  named  children,  &c.  shall  be  taken  and  est 
of  the  share  allotted  to  such  child;  and  each  child  shall  re 
as  shall  make  it  equal  to  that  one  of  the  seven  who  htu  ri 
After  the  date  of  this  will,  he  advanced  other  sntns  lo 
death  all  the  sums,  as  well  previous  tn  1631  as  afterwan 
in  his  book  charged  against  her:  Held,  that  •&  was  to  be 
with  the  advancements  made  to  her  after  the  execution  au 
Mtisselman'a  Estate,  5  W.  9. 
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that  it  was  competent  to  inquire  of  a  witness,  who  had  made 
i  book,  whether  certain  sums  charged  therein  had  acmally 
ed;  and  also  that  evidence  of  the  testator's  admission,  that 
were  excessive,  was  admissible.  Hoak  v.  Hoak,  5  W.  SO. 
sre  there  has  been  a  valuation  of  the  real  estate  of  an  intes- 
roceedings  in  the  Orphans'  Court  for  partition,  without  any 
)f  advancements,' and  a  recognisance  has  been  given  to  the 
ilth  in  a  gross  sum  with  condition  to  pay  to  the  other  children 
tive  shares,  the  recognisor,  in  an  action  for  the  use  of  one  of 
linst  him  on  the  recognisance,  may  show  that  the  plaintiff  has 
:ed  by  the  intestate.    Blanchard  v.  The  Commonwealth^  6 

re.  HowMt  would  be  if  a  separate  recognisance  in  favour  of 
ad  been  taken.    Ibid. 

^re  a  father  entered  three  applications  for  land  in  the  name  of 
ns,and  suffered  them  to  treat  the  land  as  their  own,  took  out 
limself  but  left  them  to  procure  patents  for  themselves:  when 
3f  age,  it  was  held  that  this  was  to  be  considered  as  an  ad- 
by  the  father  to  the  sons,  and  that  the  advancement  was  to  be 
y  the  value  of  the  land  at  the  time  of  the  application,  viz.  the 
ly  paid  by  the  father  at  the  time  of  the  application.  Phillips 
)  W.  158.. 

I  father  makes  charges  in  his  books  against  a  child,  and  then 
ill,  it  must,  unless  there  is  other  evidence,  depend  on  the  will 
harges  are  to  be  considered;  but  matters  extrinsic  to  the  will 
y  may  be  used  to  show,  whether  money  or  goods  were  in- 
idvancements,  or  to  be  paid  for.  Watson  v.  Watson^  6  W. 
roN,  J. 

L  parent  make  advancements  to  one  or  more  of  his  children, 
irds  make  his  will,  disposing  of  the  whole  of  his  estate  among 
,  without  taking  any  notice  of  the  advancements,  it  is  cjoxv- 
each  child  will  have  a  right  to  claim  whatever  is  given  to 
!  will  without  deduction  on  account  of  such  advancements. 
Boyer,  10  W.  57.     Kennedy,  J. 

lere  a  testator,  who  had  lent  money  to  a  8on*in*law,  after- 
le  his  will,  and  bequeathed  his  estate  among  his  children 
d  died,  and  afterwards  the  son-in-law  died,  it  was  heldy  that 
to  the  daughter  could  not  be  defeated  by  evidence  of  de- 
•f  the  testator  made  after  the  will,  that  the  money  lent  to  the 
was  to  be  considered  part  of  the  legacy.  Id.  54. 
hough  the  Orphans' Court  is  generally  the  proper  tribunal  for 
^stioris  of  advancement,  yet  its  jurisdiction  is  not  exclusive. 
3n  by  children  or  grandchildren,  to  recover  a  distributive 
Supreme  Court  has  a  right  to  entertain  such  questions. 
Earnest y  5  R.  2 1 3. 

*5r^  of  action  for  the  property  of  a  decedent^  and  herein  of  the 
interest  of  the  heir  and  executor ^  respectively. 

s  a  general  rule,  that  the  children  of  a  decedent  cannot  bring 
for  bis  personal  property  without  administration,  and  that 
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even  against  an  administrator,  they  could  not  join  iu  the  same  action  (or 
tiieir  distributive  parts.     Zee  v.  Gibbons^  14  S.  &  R.  110. 

355.  But  where  it  appeared  that  property  of  a  decedent  had  come 
into  the  hands  of  the  defendant,  who  had  declared  that  he  held  the 
property  in  trust  for  the  children  of  the  decedent,  and  there  were  no 
debts  due  by  his  estate,  it  was  helci^  that  the  children  of  the  decedeol 
might,  by  their  guardian,  maintain  a  joint  action,  for  money  had  and 
received,  against  the  defendant,  without  taking  out  letters  of  administn< 
tion.     Ibid, 

356.  In  this  form  of  action  the  plaintiff  can  recover  no  more  thanwM 
actually  received  by  the  defendant,  although  he  may  have  acted  on^ 
fairly.     Ibid. 

^51.  Where  a  person  dies  intestate,  leaving  personal  estate,  and  debb 
unpaid,  his  children  cannot  maintain  an  action  for  any  part  of  such  estati^ 
or  of  the  proceeds  thereof,  against  one  having  the  property  of  such  it 
testate,  or  holding  as  their  trustee;  but  administration  must  be  takenool| 
and  the  debts  first  paid.     Lee  v.  Wright ^  1  R.  149. 

358.  If  a  person  intermeddle  with  the  goods  of  an  intestate,  or  the 
proceeds  thereof,  and  act  as  executor  de  son  tortj  no  administratioi 
being  had,  no  trust  can  be  raised  in  favour  of  the  children  as  (o  sodl 
property,  so  as  to  enable  them  to  sue  for  the  same,  while  the  creditoif 
remain  unpaid.     Ibid. 

359.  A  payment  by  a  debtor  to  any  other  than  the  execa:orori^ 
ministrator  of  the  decedent,  is  a  mispayment;  and  money  so  paid  maf 
be  recovered  back  by  the  executor  or  administratorv  EisenbiseY.Eiseth 
bise,  4  W.  1 34. 

360.  Where,  therefore,  money  was  paid  by  a  debtor  to  the  guardian 
of  the  minor  children  of  the  deceased  creditor,  it  was  held,  that  the  ad- 
ministrator de  bonis  non  of  the  decedent,  was  entitled  to  recover  the 
amount  from  the  representatives  of  the  guardian.     Ibid. 

361.  The  fiduciary  relation  which   subsists  between  the  heir 
administrator,  makes  the  former  so  far  a  privy  in  representation,  that  tiie 
act  of  the  administrator  will  bind  him  as  that  of  his  trustee.    Pennoi 
V.  Freeman,  1  W.  409.     Gibson,  C.  J. 

362.  An  administrator  necessarily  succeeds  to  the  decedent's  right  lo 
rescind  a  contract  for  the  purchase  of  real  estate,  by  recovering  back  the 
purchase-money;  or  he  may  leave  the  heir  to  affirm  it  by  insisting  od a 
conveyance.     Pennock  v.  Freeman,  1  W.  409. 

363.  If  t/^  and  B  purchase  land  in  pursuance  of  a  parol  agreeracrti 
but  the  conveyance  is  taken  in  the  name  of  •^,  who  refuses  toconveya 
moiety  of  the  land  to  B,  the  administrator  of  B  may  have  an  acii(ftlo 
recover  damages  against  ./^  for  the  breach  of  the  agreement  in  the  life- 
time of  J&,  especially  if  the  land  be  situate  in  another  state.  Freems» 
v.  Petinock,  (Supreme  Court,)  3  P.  R.  317,  in  note.  S.  C.  1  W.  405,ii 
note. 

364.  Quercj  Whether  there  may  not  be  cases  in  which  equity  wi 
permit  the  heir  to  make  use  of  the  name  of  the  administrator,  to  reco^^f 
damages  for  his  own  benefit.     Ibid, 

365.  An  administrator  who  collects  the  rents  and  profits  of  the  ffal 
estate  of  the  intestate,  holds  them  as  trustee  for  the  heirs,  and  not  for 
creditors.    MCoy  v.  Scott ^  2  R.  222. 
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u  Until  ft  sale  of  the  real  estate  of  an  intestate  bjr  order  of  the 
ms'  Court,  or  by  virtue  of  an  execution,  the  right  of  the  heirs  is  as 
ite  as  that  of  the  intestate.     Ibid. 

r.  And  an  administrator  cannot  recover  from  the  heir  of  the  intes- 
lie  rents  and  pro6ts  of  the  real  estate  of  the  intestate,  received^by 
heir  after  the  death  of  the  intestate,  although  the  estate  is  insolvent. 
fi9  V.  Jldamsj  4  W.  160. 

S.  Where  Ji,  one  of  the  children  of  an  intestate,  wasa  creditor  of 
ther's  estate,  and  in  that  right  issued  a  scire  facias  on  the  bond  of 
dministrator,  and,  by  agreement,  it  was  referred  to  an  auditor  to 
ain  the  amount  due,  and  the  auditor  stated  an  account,  in  which 
arged  A  with  the  rent  of  the  real  estate  of  his  father,  which  he  had 
led  for  three  years,  and  struck  a  balance  against  ^/i;  and  the  court 
med  the  report  so  far  as  it  found  that  there  was  nothing  due  to  .4, 
^ndered  no  judgment  against  him  for  the  balance,  it  was  heldy  that 
laiinistrator  could  not  maintain  an  action  against  him  to  recover 
ilance.     Ibid, 

).  One  died  intestate,  leaving  a  widow  and  children,  and  rdal  estate, 
tot  enough  personal  estate  to  pay  his  debts;  and  indebted  among 
i,  to  his  children.  The  widow  administered,  and  by  her  consent 
>irs  received  the  rents  and  profits  of  the  real  estate  during  ten  years: 
action  by  the  widow  against  the  heirs  to  recover  her  share  of  the 
received  during  that  time,  it  was  held^  that  they  could  not  set  off 
tbi  due  to  them  by  the  intestate,  such  debts  not  being  payable  out 
\  real  estate  until  a  judicial  sale.  Kreider  v.  Kreider,  1  M.  220. 
}.  Where  articles  of 'agreement  were  entered  into  under  seal,  for 
3nveyance  of  land,  and  afterwards  the  vendor  sold  the  land  to  a 
person  without  notice,  the  vendee  not  having  taken  possession,  it  was 
that  the  right  of  action  to  recover  damages  for  the  non-performance 
e  contract,  was  in  the  administratar  of  the  vendee,  and  not  in  his 

Watson  V.  Blaine,  12  S.  &  R.  131. 
I.  So,  where  A  and  B  purchased  land  in  partnership,  each  paying 
of  the  purchase  money,  but  the  conveyance  of  the  whole  was  made 
,  in  trust  as  to  moiety  for  B,  but  •^  refused  to  convey  the  moiety  to 
fter  which  B  diedj  it  was  held,  that  his  administrator  m\2)[\X  main- 
an  action  for  damages.     Freeman  v.  PennocAr,  cited  12  S  &  R.  139. 

72.  Where  land  is  decreed  to  one  heir  by  order  of  the  Orphans' 
rt,  the  purchase-money  due  to  the  others  is  a  lien  on  the  land;  but  a 
ase  by  the  heirs  of  one  of  those  heirs,  who  is  dead,  is  binding  upon 
)ui  creditors.     Share  v.  Jinderson,  7  S  &  R.  43. 

73.  A  testator  having  devised  his  real  estate  to  his  wife,  during  her 
lovhood,  directed  his  executors  to  sell  it  after  her  death,  and  divide 
money  arising  from  the  sale,  equally  among  his  four  children.  A 
gment  was  obtained  against  one  of  the  children,  after  which  the  land 
'sold,  first  by  the  administrator  cum  testamento  annexo,  and  then  to 
same  purchaser  by  execution  on  the  Judgment:  He/d,  that  the  admi- 
Oratory  and  not  the  judgment  creditor,  was  entitled  to  receive  the 
aey  which  was  paid  into  court.  Allison  v.  Wilson^  18  S.  &  R.  330. 
^  majority  of  the  court  are  for  adhering  to  the  decision  in  this  case, 
ivDQt  absolutely  assenting  to  the  propriety  of  it  on  original  grounds." 
^^rmo  V.  Brenizer,  2  R.  1S8.     Gibson,  C.  J.] 
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374.  Where  a  testator  directed  land  to  be  sold,  aud  certain  legacies  to 
be  paid  out  of  the  proceeds,  it  was  held^  that  the  surplus  moneys,  after 
payment  of  the  legacies,  resulted  to  the  heir  at  law,  and  did  not  go  to 
the  executor  or  next  of  kin.     Wilson  v.  Hamilton^  9  S.  &  R.  424. 

375.  It  has  been  the  general  understanding  in  Pennsylvania,  that  a 
widow  cannot  support  ejectment  for  her  thirds  as  dower,  at  commoi 
law,  nor  for  her  interest,  under  the  intestate  laws.  Pringle  r.  Gaw,5 
S.  &  R.  536     Duncan,  J. 

376.  And  she  cannot  join  with  the  heirs  in  bringing  ejectment  for  the 
lands  of  the  deceased.     Ibid, 

Sll.  And  if  she  join  with  the  heirs  in  the  ejectment,  the  heirs  caimoi 
recover  judgment  alone.    Ibid. 

378.  The  widow  of  an  intestate  cannot  maintain  ejectment  against  a 
stranger  to  recover  her  share  of  his  estate,  whether  she  be  entitled  tooM> 
third  or  one-half.     Bralion  v.  Mitchell^  7  W.  113. 

379.  A  testator  devised  to  his  son  H  a  tract  of  land  containing  two 
hundred  acres,  which  he  valued  at  850  per  acre,  payable  in  instalment!^ 
and  to  his  son  P  a  certain  other  tract  containing  two  hundred  and  thirtf- 
six  acres,  which  he  valued  at  $60  per  acre  payable  in  like  manner,  anl 
directed  that  the  money  so  payable  be  divided  equally  among  his  childreo; 
//entered  upon  the  land  devised  to  him,  made  several  payments acconl- 
ing  to  the  will,  and  died,  leaving  children;  his  administrators  appliedto 
the  Orphans'  Court  and  obtained  authority  to  sell,  for  payment  of  debd^ 
the  tract  devised  to  him  by  his  father;  and  it  was  accordingly  sold,  sub- 
ject to  the  balance  of  money  due  under  his  father's  will,  the  petitxHi, 
order  and  deed  describing  it  by  metes  and  bounds.  P  on  coming  of  age, 
did  not  take  the  land  devised  to  him,  and  an  agreement  was  made  be- 
tween the  guardian  of  the  children  of  H,  and  the  other  children  of  the 
testator,  that  the  land  devised  to  P  should  be  sold,  and  the  money  divided 
equally  between  them.  The  land  was  accordingly  sold,  and  the  pur- 
chase money  received  by  ceriain  persons  appointed  for  the  purpose:  Held 
(1),  that  the  purchaser  at  sale,  under  the  order  of  the  Orphans' Court; 
took  nothing  but  the  tract  devised  to  //,  and  was  not  entitled  to  theioicr- 
est  which  //had  in  the  land  devised  to  P;  (2)  that  the  administraiort 
of  //were  alone  entitled  to  maintain  an  action  for  the  share  of  rhepnr- 
chase-money  of  the  tract  devised  to  P,  and  that  a  suit  would  not  lie  for 
it  in  the  name  of  the  children  of  //,  there  being  debts  of  -ffyet  unpaid 
(Gibson,  C.  J.  dissenting  upon  this  last  point.)    Hege  v.  Hege,  1  P.  RS3. 

380.  The  13ih  section  of  the  act  of  1794,  which  debarred  claims  br 
relations  of  the  intestate,  &c.  to  their  respective  shares,  after  seven  years 
from  the  decease  of  the  intestate,  applied  to  real  estate  only.  Blsd- 
more  v.  Gregs,  2  VV.  &  S.  183. 

381.  Where  a  refunding  bond,  ordered  by  the  Circuit  Court  of  tk 
United  Slates  to  be  given  by  a  distributee  in  conformity  with  Iheactd 
1794,  was  executed  by  the  attorney  of  the  parties,  who  had  executed* 
power  of  attorney  to  him  for  the  purpose,  before  a  notary  in  France lo* 
cording  to  the  form  of  civil  law,  but  the  power  was  not  under  thescilJ 
of  the  constituents,  it  was  held  thi\t  the  instrument  so  executed  by  the 
attorney  was  not  a  sufficient  bond  within  the  act,  although  the  obligors 
resided  in  France.     Harman  v.  Ilarman^  1  Bald.  129. 


\ 
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If  thenuthod  of  enfdr'dng  contracts  of  decedents  for  the  sale  of  land. 

)8.  The  act  of  dlst  March,  1792,  relating  to  contracts  of  decedents, 
intended  only  for  the  case  of  a  contract  for  the  sale  of  land  for  a 
lable  consideration;  the  case  of  a  parol  gift  o(  lands,  by  a  father  to 
n,  although  accompanied  with  delivery  of  .possession,  and  valuable 
roTements  made,  is  not  within  the  act.     Hagerty^s  case^  4  W.  305. 

33.  An  ^ArnxmsXTdLXov pendente  lite  is  within  this  act;  and  therefore 
ted  by  him,  in  pursuance  of  a  contract  of  the  decedent,  is  good.  Park 
\tar8hal,  4  W.  382. 

34.  In  ejectment,  by  the  heirs  of  a  decedent  against  a  purchaser 
»e  title  has  been  perfected  under  this  act,  the  record  of  the  Common 
18  is  sufficient  jvrtiTuxyacie  evidence  that  the  person  making  the  deed 
le  defendant  was  administrator  of  the  decedent.     Ibid. 

35.  The  decree  of  the  Common  Pleas  on  a  petition  under  this  act, 
lot  be  impeached  collaterally,  e.  g.  in  ejectment  by  the  heirs  of  the 
xlent  against  the  purchaser.     Ibid. 

86.  The  proceedings  of  the  Court  of  Common  Pleas,  upon  such  pe- 
n  may  be  removed  by  certiorari  to  the  Supreme  Court.  Hagerty^s 
5,  4  W.  305. 

87.  An  administrator  has  no  power  to  deliver  a  deed  executed  by 
intestate  in  his  lifetime,  in  pursuance  of  a  contract  for  the  sale  of 
i;  he  must  first  apply  to  the  Orphans'  Court  for  leave  to  prove  the 
tract  and  execute  and  deliver  a  deed.  Karmane  v.  Hoobevy  3  W. 
L  253. 
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Bxeeotion  of  a  deed;  uid  how  hx  an  inter- 
lineation  or  erMOie  will  Titiate  iL 

Comideratioii  of  a  deed,  and  of  the  anent 
of  the  grantee. 

Acknowledgment  and  probate  of  deed. 

Beliterj  of  a  deed. 

Of  the  recording  of  deeds,  and  how  far  the 


qnent  purchaser  or  judgment  creditor. 

F.  Of  the  manner  of  construing  deeds;  and 

herein  what  words  create  an  estate  in  fise, 
dtc 

G.  Covenants  in  a  deed;  (a)  express  cove- 

nants; (6)  implied  covenants. 
H.  Conditions  in  a  deed. 


neofd  of  a  deed  will  be  notice  to  a  subse-    I.  Of  the  cancelling  and  spoliation  of  a  deed. 


•  Execution  of  a  deed;  and  how  far  an  interlineation  or  erasure  wiU 
%  vitiate  it. 

L  The  signing  of  a  deed  is  now  the  material  part  of  the  execution. 
Written  or  ink  seal  is  good.  AT  Dill  v.  APDill^  1  D.  63.  Long  v. 
^msay,  1  S.  &  R.  72. 

^v  A  deed  is  good  without  subscribing  witnesses.  It  is  enough  if  there 
^  sealing  and  delivery;  and  upon  proof  of  the  hand-writing  of  the 
'ly,  the  jury  may  presume  a  sealing  and  delivery.  Ibid. 
^.  Although  in  the  body  of  a  writing  it  is  said,  that  the  parties  have 
their  hands  and  seals,  yet  it  is  not  a  specialty  unless  it  be  actually 
^led  and  delivered.  Taylor  fy  al.  v.  Olaser^  2  S.  &  R.  504. 
(•  And  although  no  mention  be  made  of  sealing  and  delivery  in  the 


K 


448  DEED. 

body  of  the  writing,  yet  if  it  be  actually  sealed  and  delivered  it  isasp^ 
cialty.     Ibid. 

5.  Tiins,  where  a  paper  concluded,  "in  testimony  whereof,  we  ban 
hereunto  set  our  hands  and  affixied  our  seals/'  and  there  were  two8ob> 
scribing  witnesses,  over  whose  names  was  written/' sealed  and  delivered 
in  presence  of,"  bnt^here  was,  in  fact,  no  seal,  nor  anything  in  theplia 
of  a  seal,  opposite  to  the  names  of  the  parties,  but  there  was  a  fioarak 
under  the  name  of  one,  it  was  held  not  to  be  a  specialty.    Ibid. 

6.  An  interlineation,  if  made  after  the  execution  of  a  deed,  will  nfsL 
'it,  though  in  an  immaterial  point;  nor  is  it  presumed  to  have  been madi 

before;  the  presumption  is  the  contrary,  unless  otherwise  proved,  ibh 
ris  V.  Vanderen^  1  D.  67,  M'Kean  C.  J.  S.  P.  Trevost  v..  Crafc,l 
P.  C.  C.  369. 

7.  The  same  presumption  arises  in  reference  to  a  settled  acconnt,i| 
which  an  erasure  or  alteration  has  been  made.  Prevost  v.  Graiz^t 
supra. 

8.  When  a  deed  has  been  acknowledged  before  a  magistrate, appoinl- 
ed  by  law  to  take  and  certify  the  acknowledgment,  in  order  that  theded 
may  be  recorded,  the  parties  have  no  right  to  make  the  most  trilIiD| 
alteration.     Moore  v.  Bickham  fy  al.^  4  BInn.  1. 

9.  A  purchaser  of  land  is  not  hound  to  accept  a  deed  of  bargain  ml 
sale,  in  which  there  is  a  blank  left  for  the  consideration  money, aIthon||k 
the  grantors,  after  acknowledgment  of  the  deed,  have  authorised  u 
agent  to  fill  the  blank.     Ibid, 

10.  Where  the  obligee  in  a  single  bill,  who  was  about  to  assign  it,fr 
quested  two  persons,  who  were  not  present  at  the  original  executioD,lo 
witness  it,  which  was  done,  it  was  Ae/rf,  that  if  it  was  done  by  mistake, 
and  with  the  inteniion  of  witnessing  the  assignment  and  not  the  bilU 
did  not  avoid  the  instrument;  but  il  done  to  authenticate  the  bill,  it  ren- 
dered the  bill  void.     Marshall  v.  Gougler,  10  S.  &  R.  164. 

11.  But  if  a  blank  be  left  in  a  bill  for  the  name  of  the  payee,  wliidi is 
afterwards  filled  up  with  his  consent,  this  is  not  such  an  alteration  u 
avoids  the  bill.     Slahl  v.  Bcrgcr,  10  S.  &  R.  170. 

12.  And  it  is  error  for  the  court  to  take  from  the  jury  the  question  of 
the  due  cxeciUion  of  the  instrument.     Ibid, 

13.  .'i  being  in  custody  under  an  execution,  applied  to  a  judge  of  tk 
Common  Pleas,  under  the  act  of  1820,  to  give  bond  and  receive  a  dis- 
charge; and  for  that  purpose,  he,  and  ^,  his  surety  wrote  their  names 
on  a  blank  paper,  and  affixed  their  seals,  and  left  it  with  the  jndgc,d^ 
siring  him  to  fill  it  up;  the  judge  gave  the  discharge  and  tookawa|fI« 
bond,  and  afterwards  filled  it  up  accordingly:  Held,  that  the  bond^s 
valid  and  binding,     inict/  v.  Moore,  17  S.  &  R.  439. 

14.  Where  a  deed  is  adniittcd  to  be  antedated,  the  burden  of  proof  of 
the  lime  of  its  execution  lies  on  the  party  claiming  under  it.  Geiss^- 
OdcJiheimer,  4  Y.  278. 

15.  Where  the  vendee  in  a  bill  of  sale  wilfully  alters  it  for  thepnrpoff 
of  covering  property  from  exrcutiAn,  such  altered  instrument  is  not  en- 
dence  to  go  to  the  jury  in  an  action  by  such  vendee  against  the  sberin 
for  taking  the  goods.     Babb  v.  Clemson,  10  S.  &  R.  419. 

16.  In  an  action  on  a  bond  against  several  obligors,  where  it  appe^f^ 
that  the  name  of  one  of  the  obligors  was  erased  from  the  bond,  and  lb* 
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is  brought  against  all  except  him,  it  lies  upon  the  obligee  to  sho\r 
;  the  erasure  was  mnde  with  the  consent  of  the  other  parties.  Bar^ 
^ton  ▼.  Bank  of  JVashinglon,  14  S.  &  R.  405. 

7.  Tlie  question  whether  interlineations  or  erasures  in  a  deed  were 
le  before  or  after  the  execution  thereof,  is  a  matter  of  fact  for  the 
^;  and  it  is  error  in  the  court  to  reject  a  ^eed  on  the  i^ronnd  that  it 
talus  interlineations  and  erasures.  Heffeljinger  v.  Shutz,  16  S.  & 
44. 

8.  Where  the  alteration  in  a  deed  is  against  the  interest  of  the 
Dtee,  the  presumption  will  be  that  it  was  made  before  or  at  the  time 
he  execution.    Ibid. 

9.  a^  wrote  his  name  on  a  blank  paper  and  delivered  it  to  the  de- 
iant,  who  wrote  above  the  name  a  joint  and  several  note,  to  which 
signed  his  own  name  in  addition  to  that  of  a^,  and  added  a  seal  to 
h;  heid^  that  the  defendant,  who  was  sued  alone  on  the  note,  could 

avail  himself  of  these  circumstances  as  a  defence  on  the  plea  of  non 
facium.    Patterson  v.  Pattersonj  2  P.  R.  200.     . 

10.  If  a  deed  be  altered  after  delivery,  the  alteration  destroys  the 
d  as  to  the  party  who  altered  it,  but  does  not  destroy  the  estate.  If 
»ntain  covenants,  the  party  altering  it  loses  all  remedy  upon  them, 

the  title  is  not  divested.     fVithers  v.  Jltkinsony  1  W,  236. 
\\.  If,  after  a  separate  acknowledgment  by  a  married  womnn,  the 
d  be  altered  by  the  husband,  or  by  any  one  at  his  instance,  the  ac- 
iwledgmeot  will  be  avoided,  and  the  estate  of  the  married  woman 
1  not  pass.     Ibid, 

12.  If  a  deed  which  has  been  executed  and  acknowledged  by  the 
mtor,  with  a  blank  for  the  grantee's  name,  be  surreptitiously  and 
odulently  taken  from  the  grantor's  house,  and  the  blank  filled  up,  no 
e  passes  thereby;  and  a  bona  fide  purchaser,  for  a  valuable  consider- 
on  from  the  person  holding  the  deed,  stands  in  no  better  situation  than 
ch  fraudulent  holder,  especially  if  the  original  grantor  remain  in  pos- 
mon  of  the  property.  Van  Amringe  v.  ^ortonj  4  Wh.  382. 
83.  In  debt  on  a  bond  of  indemnity  brought  by  A  and  B^  the  two 
4igees,  a  plea  stating  in  substance  that  the  defendant,  with  the  others 
iginalty  bound,  agreed  to  join  in  the  execution  of  the  bond  to  A  alone, 

indemnify  him,  &c,  and  positively  refused  to  be  bound  to  j9,  in  any 
inner  or  form  whatever,  to  indemnify  him,  &c.  either  severally,  or 
intly  and  severally,  with  w9,  and  that  neither  of  the  obligors  being  able 

read  the  English  language, in  which  it  was  drawn  up,  they  all  signed 
upon  trust,  and  delivered  it  to  A  without  having  heard  it  read  or  ex- 
«ned  or  interpreted,  and  without  having  requested  that  it  should  bo, 
^ving  that  it  was  written  in  exact  conformity  to  their  previous  agree- 
f^t,  but  not  stating  how  or  why  the  deviation  from  their  agreement 
Opened,  whether  by  fraud  of  the  plaintiffs  or  mistake  of  the  scrivener, 
Oot  sufficient  to  bar  the  plaintiff's  action.  Bauer  v.  Roth,  4  R.  83. 
N.  Whether  an  instrument  of  writing  be  under  seal  or  not,  is  a  qnes- 
^  of  law  to  be  determined  by  the  court  from  the  inspection  of  the  in- 
fluent itself;  and  ought  not  to  be  submitted  to  the  jury.  Duncan  v. 
BMu»7i,  1  W.  322. 

^5.  Where  an  incision  or  slit  had  been  made  in  the  parchment,  and 
ibtnd  passed  through  the  slit,  but  no  wax  was  on  the  riband,  and  no 
VOL.  I. — 48 
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scroll  or  wafer  appeared,  it  was  held  that  this  did  not  constitute  a  9e4 
although  the  grantors  concluded  with  the  words,  <<  we  have  affixed  oar 
seals/'     Ibid, 

26.  In  using  even  a  scroll  for  a  seal,  it  would  seem  to  be  proper  oriM 
least  prudent  not  to  depart  from  the  common  form,  which  is  genenHf 
used  in  making  it,  so  that  no  possible  doubt  may  be  raised  of  iishaiioi 
been  intended  for  a  seal.    Duncan  v.  Duncan^  1  W.  327.    KeknevTiX 

B.  Consideration  of  a  deed^  and  of  the  assent  of  the  grantee, 

27.  In  a  deed  of  bargain  and  sale,  a  valuable  consideration  musth 
expressed,  no  matter  how  small.     Moore  v.  Bickham  4r  a/.,  4  Biiin.L 

28.  The  amount  of  the  consideration  need  not  be  stated  in  a  deedrf 
bargain  and  sale.  The  words  <'  for  a  valuable  consideration,"  aresni* 
cient.     Okeson  v.  Patterson^  1  W.  &  S.  395. 

29.  A  deed,  in  the  body  of  which  no  consideration  is  expressed,  M 
subjoined  to  which  is  a  receipt  by  the  grantor,  of  ^*  250  specie,  in  fuilrf 
the  consideration  money,''  is  sufficient  to  pass  the  land.  Hartkf% 
AVJinuUy,  4  Y.  95. 

30.  It  is  settled,  that  if  a  money  consideration  isea^irei^c/inadeedtf 
bargain  of  sale,  there  shall  be  no  averment  or  evidence  received  totia 
contrary.     Wilt  v.  Franklin^  1  Binn.  518,  519. 

31.  A  release  without  any  consideration  is  good.  Wentz  v.  Dehawk 
1  S.  &  R.  317.     Coe  v.  Hutton,  Id.  408. 

32.  The  assent  of  a  grantee  to  a  deed  for  which  a  consideration  btt 
be  paid,  must  be  proved,  or  nothing  passes  by  the  deed.  HurH% 
AVNeil,  1  W.  C.  C.  R.  70. 

33.  But  where  a  deed  is  for  the  benefit  of  the  graniecy  his  assent  is 
implied  by  the  law;  and  so,  where  the  grantee  is  merely  a  trustee 6r 
the  benefit  of  otliers,  and  his  assent  would  not  be  injurious  to  himseK 
Wilt  V.  Franklin,  1  Binn.  518,  519. 

34.  The  plaintiff  conveyed  all  her  estate  to  the  defendants,  one  of 
whom  was  her  son-in-law,  in  trust,  "  to  put  it  out  at  interest  during  to 
life,  for  her  only  proper  use  and  benefit,  and  after  her  decease  topaf 
over  to  such  persons  as  she  might  appoint  by  will,  &c.  allowing  tbi 
plaintiff  during  her  life  a  sufficient  and  comfortable  competency  for  If 
support,  as  they  may  judge  necessary  and  proper."  It  appeared  in  efi* 
dence  that  the  plainiitT  was  given  to  habits  of  intemperance.  Held^M 
the  plaintiff  could  not  avoid  her  deed  unless  fraudulently  obtained, and 
as  there  was  no  allegation  of  insolvency,  the  trustees  could  not  bcr^ 
moved;  but  that  she  was  entiiled  to  recover  what  was  necessary fcf 
maintenance,  &c.     Beese  v.  Ruthj  13  S.  &  R.  434. 

C.  Acknowledgment  and  probate  of  deeds. 

35.  A  deed  executed  by  an  attorney  in  fact,  must  be  acknowledp 
as  the  act  of  the  grantor,  and  not  as  his  ©wn.  Peters  v.  Condroi^ji 
S.  &  R.  80. 

36.  But  where  a  deed  was  acknowledged  by  one  as  attorney  io^"^^ 
principals,  it  was  held  sufficient.  Fulweiler  y.'Baugher,  15  S.&R-^i 
[And  see  Agent.] 

37.  The  recorder  of  Philadelphia  had  no  power,  by  the  act  of  H'" 
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,  to  receive  the  proof  of  deeds  for  lands  out  of  the  city  or 
Philadelphia.    Peters  v.  Condrorij  2  S.  &  R.  80. 
cktiowledgment,  in  1809,  before  an  associate  judge  of  Bed- 
,  of  a  deed  dated  in  1772,  conveying  lands  in  JVeslmoreland 
ood.     M^Ferran  v.  Powers^  1  S.  &  R.  102. 
f  by  one  of  the  witnissses  to  a  deed,  taken  by  a  judge  and 
him,  but  not  under  his  seal,  is  sufficient.     fVhitmire  v. 
$.  &  R.  290.      [Of  the  point  hero  stated  Judge  Kennedy 
oes  not  appear  that  the  point  was  argued,  nor  how  the  court 
:  conclusion  that  is  mentioned;  and  I  am  strongly  inclined  to  0 
t  it  was  done  without  argument  and  without  a  full  exahuna- 
he  acts  of  assembly  on  the  subject."    Duncan  v.  Duncan^ 

acts  of  assembly  of  2Sth  May,  1715,  24th  February,  1770, 
1,  1775,  and  18(h  of  March,  1814,  providing  for  taking  the  i 
^ment  of  deeds,  are^all  in  pari  materia j  and  must  be  con- 
>ne  act:  hence  the  acknowledgment  or  probate  of  a  deed, 
ide  before  a  judge  of  one  of  the  courts,  alderman  or  justice 
e  within  the  state,  must  be  certified  under  the  hand  and  seal  . 
3r  taking  the  acknowledgment  or  probate,  to  authorise  the 
f  the  instrument  or  make  \i  admissible  in  evidence,  without 
n  law  proof  of  the  execution.  Duncan  v.  Duncan^  I  W. 
ney  v.  Sutton^  2  W.  31. 

the  record  of  a  deed  certified  by  a  magistrate  to  have  been 
;ed  before  him,  but  without  his  seal  to  the  certificate,  is  not 
purchaser.  Barney  v.  Sutton^  2  W.  31. 
be  not  stated  in  the  certificate,  that  the  person  taking  the  ac- 
lent  is  a  justice  off  the  peace,  the  proof  may  be  supplied 
Sennet  v.  Paine,  7  W.  334. 

if  it  be  proved  that  a  person  of  the  same  name  was  duly 
led  as  a  justice,  the  identity  of  the  party  will  be  presumed. 

nterlineation  in  the  certificate  of  acknowledgment  of  a  deed, 
have  been  made  afif  r  the  execution  i)f  the  certificate,  does 
he  deed  itself,  though  it  \xv\y  go  to  the  proof  of  the  execution. 
V.  Reynolds,  1  W.  &  S.  328. 

act  of  the  19th  of  February,  1635,  which  makes  good  an 
^ment,  although  not  certified  imder  seal,  applies  as  well  to 
of  commissioners  in  other  states  as  to  those  of  magistrates  in 
lia.     Jaques  v.  Weeks,  7  W.  261. 

D.  Delivery  of  a  deed. 

circumstance  of  leaving  a  deed  at  the  proper  office  to  be 
I  not  equivalent  ^  a  delivery  of  the  deed,  but  only  evidence 
hich  the  jury  ma^  judge.  Chess  v.  Chess,  1  P.  R.  32. 
agreement  to  deliver  a  deed  as  an  escrow,  to  the  person,  in 
)ur  it  is  made,  and  who  is  likewise  a  party  to  it,  will  not  make 
ry"  conditional;  but  the  delivery  will  be  deemed  absolute,  and 
lation  of  the  execution  of  the  deed.     Simonton^s  Estate,  4 

ere  there  is  any  evidence  of  the  delivery  of  a  deed^  it  must  be 
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left  to  the  jury  to  determine  whether  it  was  delivered  or  not    ^Ikm 
Geiz,2  P.  R.  310. 

49.  If  a  deed  to  two  is  delivered  to  one  of  them  only,  and  the  graMor 
say  nothing  of  the  other  on  the  delivery,  the  deed  is  void  as  to  hia 
Hannah  v.  Swamer^  8  W.  9. 

50.  A  delivery  to  a  third  person  for  the  present  iise  of  the  graMee^ 
makes  the  instrument  a  present  deed;  but  a  bare  delivery  to  a  strtnpi 
without  words  of  direction  to  deliver  over  to  the  grantee,  either  al)i» 
lutely  or  conditionally,  is  void.    Ibid. 

E.  Of  the  recording  of  deeds^  and  how  far  the  record  of  a  deed  wiU  be  no6a 

to  a  subsequent  purchaser  or  judgment  creditor* 

51.  The  uniform  construction  of  section  8,  of  the  act  of  1715,  simtil 
has  passed,  has  been,  that  it  relates  solely  to  morigages',  and  defeaaUi 
deeds  in  the  nature  o/mortgages.  Burke  v.  •Sllenj  3  Y.  355.  Yeatei,  J; 
Oeiss  V.  Odenheimer,  4  Y.  279.    Tilgbman,  C.  J. 

52.  Under  the  act  of  1715,  deeds  might  be  recorded  in  anyooerf 
the  counties  where  a  part  of  the  land  conveyed  lay,  and  the  exeinplifit 
cation  of  the  recording  officer  of  that  county  was  good  as  to  the  laifc 
lying  out  of  that  county.    Delancej/  v.  ATKean^  1  W.  C.  C.  R.  35i 

53.  Quere.  How  the  case  would  be  under  the  act  of  1775.    IM, 

54.  A  deed  dated  prior  to  the  act  of  1775,  is  good  without  having  brU 
recorded.  Potoers  v.  APFerran,  2  S.  &  R.  44.  Keller  v.  Nutz^  5  &k 
R.  246. 

55.  And  the  right  derived  by  such  deed  is  not  impaired  in  equity  If 
its  having  been  kept  secret  for  more  than  forty  years,  and  by  tlie  gin- 
tor's  having  kept  possession  and  enjoyed  the  land  as  his  own,  eren  n 
against  a  bona  fide  purchaser,  without  notice.  Keller  v.  Aw/r,  5&4 
R.  246. 

56.  A  judgment  creditor  is  not  a  purchaser  or  mortgagee  within  the 
meaning  of  the  act  of  1775.  Badgers  v.  Gibson^  A  Y.  111.  Heisiert 
Fortner,  2  Binn.  40. 

57.  But  a  purchaser  under  such  judgment  is  within  the  act  Heutff 
V.  Foriner,  ut  supra.  •. 

58.  A  made  a  deed  subsequently  to  itie  act  of  1775,  which  was  not 
recorded,  i^fter  his  death,  one  of  his  heirs  conveyed  to  B  fora  valuafch 
consideration.  Held^  that  the  deed  was  void  so  far  as  respected  the  shire 
conveyed  to  B.   Powers  v.  M'Ferran^  2  S.  &  R.  44. 

59.  The  registering  of  a  sheriff's  deed  of  lands  in  the  prothonofarf^ 
office  is  a  sufficient  recording  within  the  act  of  1775.  Schridir  r.i^ 
gan,  1  D.  69.  M^Cormick  v.  Meason,  1  S.  &  R.  96.  Feger  v.  Keefffji 
W.  298.    Naglee  v.  AlbHght,4  Wh.  291. 

60.  The  act  of  1775  does  not  make  void  an  unrecorded  deed,asagaiB< 
a  subsequent  purchaser,  under  a  title  totally  unconnected  with  the  int 
deed,  but  only  as  against  purchasers  underfhe  same  grantor.  Henrj^' 
Morgan  fy  ul.,  2  Binn.  497. 

61.  The  registry  of  a  deed,  defectively  proved  or  acknowledged, is oe* 
evidence  of  notice  to  a  subsequent  purchaser,  although  the*deed  is  i^ 
corded  in  the  county  in  which  the  lands  lie.  Simon  v.  Brown^sH'^^ 
Heister  v.  Fortner^  2  Binn.  40.  ^ 

62.  By  recording  a  deed  the  grantee  does  not  relinquish  any  other  titi^ 


\ 
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968  independeDl  of  the  deed.    M'llvaine  v.  M^lhaine,  6  S.  & 

le  recording  of  a  deed  between  third  persons  is  not  notice  to  a 
r  at  a  sheriff's  sale^  who  does  not  claiiu  through  and  under  that 
'tiler  V.  Nutz,  5  S.  &  R.  246. 

le  circumstance  of  title  deeds  remaining  in  possession  of  a 
loes  not  produce  the  same  effect  here  as  it  might  in  England, 
ey  have  no  general  statute  for  the  registry  of  deeds.  fVilt  v. 
%  1  Binn.  522.    [But  see  the  remark  of  Gibson,  C.  J.  in  6  W. 

April,  178S,  A  assigned  to  trustees,  for  the  benefit  of  creditors, 
ids,  &c.,  and  on  the  same  day  acknowledged  the  deed  before  a 
'  the  Common  Pleas  for  Montgomery  county,  who  was  not 
lorised  to  take  acknowledgments  of  deeds  for  lands  out  of  his 

The  assignment  was  recorded  in  the  county  of  Northumber- 

February,  1790.  In  March,  1789,  B  obtained  a  judgment 
2,  in  Montgomery  z^\xniy\  and  in  Mareti,  1792,  he  executed  an 
nt  recogni:):ing  the  deed  of  A  to  his  trustee,  and  binding  him- 
heirs,  &c.  to  abide  by  the  conditions  of  an  agreement  entered 
ither  creditors  of  a^,  in  which  they  ratified  and  confirmed  the 
It  made  by  the  trustees  with  •/?.  A  scire  facias  was  issued  to 
r,  1796,  by  B^s  executors,  and  upon  the  return  of  one  nihil 
t  entered,  upon  which  certain  of  the  lands  in  .Northumberland, 
by  Ay  were  sold  to  the  plaintiff.  Held^  that  the  registry  of  the 
int  was  not  evidence  of  notice  to  the  plaintiff,  who,  being  a  bona 
chaser  at  sheriff's  sale,  without  notice,  was  therefore  entitled  to 

Heister  v.  FortneVj  2  Binn.  40. 
le  words  ^Mntended  to  be  recorded,''  in  a  deed,  imply  a  cove- 
the  part  of  the  grantors  to  procure  the  deed  to  be  recorded  in  a 
le  time.     Penn  v.  Preston^Z  R.  14. 
'here  a  deed  for  lands  in  Wayne  county  recited,  that  it  was 

by  virtue  of  a  power  of  attorney,  <*  intended  to  be  recorded," 
*M  that  it  was  not  enough  to  show  that  tl>e  power  of  attorney 
rded  in  the  county  of  Philadelphia^  unless  it  were  proved  that 
or  had  lands  in  Philadelphia  county  to  be  affected  by  the  power. 

n  assignment  purporting  to  transfer  all  the  right  of  the  assignor 
of  money,  charged  by  agreement  upon  land  in  lieu  of  a  widow's 
iie  interest  of  which  is  to  he  paid  to  the  widow  during  life,  and 
;ipal  after  her  death,  to  the  assignor  and  others,  is  not  within  the 
of  the  act  of  1775;  and,  therefore,  it  is  not  necessary,  that  it 
a  recorded  in  order  to  preserve  its  validity  against  a  subsequent 
mt  for  a  valuable  consideration,  without  notice.   Crajl  v.  Welh- 

:.  242. 

[le  act  of  1775  did  tot  intend  to  confine  or  restrict  the  meaning 

rm  conveyancesy  used  in  the  first  section,  to  deeds;  as  appears 

provision  in  the  6ih  section,  which  directs  the  recorder  to  make 
,  in  a  book,  which  he  is  required  to  keep  for  the  purpose,  "of 
ed  or  writing  brought  into  his  office  to  be  recorded.'^  Hellman 
lany  4  R.  444,  445.    Kennedy,  J. 

is  evident,  that  the  deeds  and  conveyances  or  writings,  men- 
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tioned  in  the  act  of  1775,  and  authorised  to  be  recorded,  nnust  be  ande^ 
stood  to  mean  such  as  pass  or  create  an  interest  or  right  of  some  kiudia 
land.     Ihid, 

71.  The  terms  of  the  recording  acts  do  not  restrain  their  operation  lo 
specialties,  but  embrace  all  contracts  concerning  lands,  provided  tbeyba 
in  writing.    Brotherton  v.  Livingston^  3  W.  &  S.  334. 

72.  A  release  of  a  pecuniary  legacy  charged  upon  land,  is  notsucht 
deed,  conveyance  or  writing  as  passes  or  creates  any  right  or  interest  io 
or  to  the  land  upon  which  it  is  charged;  consequently  it  is  not  within  the 
acts  of  1715  and  1775,  providing  for  the  recording  of  deeds,  &c.  -iSeS* 
man  v.  Hellman^  4  R.  440. 

73.  The  rule  undoubtedly  is  well  settled,  that  if  one  seised  of  Itod 
makes  a  deed  to  «/f,  who  enters  into  and  holds  possession  of  the  land, but 
does  not  record  his  deed  in  six  months,  and  the  grantor. makes  a  sub»> 
quent  deed  to  B^  who  records  his  deed  first,  B  is  notwithstanding  post* 
poned  to  *^;  the  possession  of  •/?  being  notice  of  his  title  equivaleutto 
recording.     Lightner  v,  Mooney^  10  W.  412.    Sbrgeant,  J. 

74.  A  purchaser  is  not  affected  by  the  recording  of  subsequent  cob* 
veyances  by  grantees  unconnected  by  record  with  the  original  title. 
Ibid,    Sbroeant,  J. 

75.  Where  «4  conveyed  a  messuage  and  lot  of  ground  to  ^on  the  Ttk 
of  June,  1788,  and  on  the  5th  of  July,  1788,  iS  conveyed  to  C  by  deed, 
which  was  recorded  on  the  27th  of  May,  1789,  and  on  the  19th  of  Jtt- 
uary,  1789,  B  reconveyed  the  same  premises  to  •^  by  deed,  which  wai 
recorded  on  the  24th  of  November,  1789,  it  was  held^  that  under  theie- 
cording  acts  the  deed  to  C  was  void  as  against  Ji  and  those  claiiniDg 
under  him.     Sailor  v.  Herlzog^  4  Wh.  259. 

G.  Of  the  manner  of  construing  a  dced^  and  herein  what  words  create  fl» 

estate  infee^  ^'C. 

76.  The  great  rule  of  interpretation  with  respect  to  deeds  and  con- 
tracts, is  to  put  such  a  consiruciion  upon  them  as  will  effectuate  the  inlen* 
tion  of  the  piirtitis,  if  such  itiieniioii  he  consistent  with  the  principles  of 
law.     Hollingswortk  v.  Fry^  4  1).  347. 

77.  The  intent  of  a  grantor,  when  legal,  is  a  governing  principle  in  the 
construciion  of  his  deed;  and  if  it  bo  clearly  expressed  by  the  tennsof 
the  deed  itself,  no  extraneous  facts  or  circumstances  will  be  ndmitledto 
alter  or  change  it.    Aleans  v.  The  Presbyterian  Churchy  3  W.  &  S.30S, 

78.  To  eifecuate  the  intent  of  the  grantor,  the  word  or  has  been  coo- 
strued  and  in  a  deed.  Massey  v.  Rawle,  High  Court  of  Errors,  cited 2 
Binn.  537,  544. 

79.  A  deed  whereby  the  grantor  for  a  valuable  consideration, 
"granted,  bargained,  sold,  conveyed  and  assigned  all  debts,  dues  of 
demands,  whatsoever  and  wheresoever,  real,  personal  or  mixed,  which 
are  due  and  owing  or  of  right  belonging  to  me,  either  by  virtue  ofinbe- 
rilance,  legacies,  &c."  to  the  grantee,  her  heirs  and  assigns  for  ever,  was 
held,  to  pass  real  estate.     AVlVilliarns  v.  Martiiij  12  S.  &R. 269. 

80.  An  instrument  under  seal  by  which  F.  in  consideration  of  S^OO, 
"  grants,  bargains,  sells,  assigns,  and  sets  over'*  to  M,  all  the  estate,  real 
and  personal  which  he  inherited  from  his  father, "  to  hold  to  himthesaid  ^ 
M.  his  heirs,  executors^  administrators  and  assigns  for  ever/'  excepiiog 
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I,  &c.,  and  concluding,  *•  M.  now  pays  F,  the  sum  of  $55  on 
in  part  of  the  above  consideration,  and  engages  to  pay  the 

ipon  the  execution  of  a  more  formal  assignment;  and  F. 

execute  a  more  formal  assignment  at  the  office  of  J.  K.  E.y 

rrow  morning  at  9  o'clock;"  which  instrument  was  acknow- 

M.  alone  before  a  justice  of  the  peace  and  recorded;  was 
mere  agreement,  and  not  a  sufficient  conveyance  to  pass 

~>aio8on  V.  M'Oillj  4  VVh.  230. 

wotA  purchase  implies  a  purchase  in  fee.     Hurst  v.  DippOy 

iter-righl,  appurtenant  to  a  mill,  passes  by  the  word  appur- 
id  a  vendor  is  not  bound  to  insert  the  word  privileges  in  a 
e  purpose  of  conveying  such  right,  though  it  may  be  con- 
e  contract  between  the  vendor  and  vendee.  Pickering  v. 
S.  &  R.  107. 

igh  such  vendor  declare  at  the  time  a  deed  is  to  be  executed, 
her  bought  nor  sold  the  water-right,  such  declaration  is  of  no 
if  the  deeds  convey  the  right.     Ibid. 

vises  lands  to  his  eldest  son  B^  in  tail,  with  remainder  in  fee 
her  children.  Eleven  years  afterwards,  by  deed  duly  exe- 
consideration  of  natural  affection,  he  gives,  grants,  &c.  fully, 
he  same  premises  to  j8,  together  with  all  his  rights  title,  inte- 
)  have  and  to  hold  unto  him  only  the  said  B,  without  any 
iition,''  &c.  Held^  1st,  That  the  deed  was  a  covenant  to  stand 
es.  2d,  That  before  the  statute  of  uses  it  would  have  passed 
ince  that  statute  no  inheritance  in  any  deed  to  uses  can  be 
ew  estate  created,  without  the  word  heirs.  3d,  That  J9  took 
jstate  in  the  premises.  Vanhorn  v.  Harrison,  1  D.  1 37. 
nveyance  to  three  Indian  Chiefs,  <Mo  them  and  their  gene- 
to  endure  as  long  as  the  waters  of  the  Delaware  should  run," 
to  pass  only  a  life  estate.  Foster  v.  Joice,  3  W.  C.  C.  R.  498, 
habendum  may  lessen,  enlarge,  explain,  or  qualify,  but  nmst 
icl  or  be  repugnant  to  the  estate  granted  in  the  premises. 
Hunger,  1  S.  &  R.  375,  380. 

I  consideration  of  natural  affection,  and  600/.  executed  a  deed 
?,  and  C  his  wife,  who  was  the  daughter  of  the  grantee,  '^  and 
ren  and  heirs  of  the  said  C,  and  the  heirs  and  assigns  of  such 
ABENDUM,  to  the  Said  B,  and  C  his  wife,  and  to  the  children 
f  the  said  C,  to  the  use  of  them  the  said  B  and  C,  during  the 
ir  joint  lives,  and  of  the  life  of  the  survivor  of  them,  and  from 
liately  after  the  decease  of  the  survivor,  to  the  usepf  the 
d  "heirs  of  the  body  of  the  said  C,  lawfully  begotten,  their 
ssigns,  for  ever,  in  equal  shares,  as  tenants  in  common,  and 
tenants.'*  At  the  time  of  the  execution  of  the  deed,  C  had 
en  living,  and  several  children  and  grand  children  were  born 
Held,  that  B  and  C  took  an  estate  for  their  joint  lives,  and 
he  survivor,  with  a  remainder  in  fee  to  all  the  children  of  C, 
»rn  or  after-born,  which  vested  in  the  children  born  at  the  time 
ution  of  the  deed,  and  opened  to  let  in  the  after-born  children, 
»ds  of  their  respective  births;  and  that  the  shares  of  those  who 
ig  issae^  descended  to  their  issue.    Id.  374. 
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88.  It  is  clear  by  the  current  of  all  the  aiuhorities  ihai  an  habenim 
may  enlarge,  expound,  qualify,  and  vary  the  estate  granted  in  the  p» 
mises.     Moss  v.  Sheldony  3  W.  &S.  160.    Serocaut,  J. 

89.  Where  a  lot  of  ground  was  conveyed  to  the  grantor's  daughlei; 
E.  M.,  in  the  following  words,  <<  to  the  said  E.  M.  and  to  the  heirs  of  hr 
body  equally  begotten  or  to  be  begotten,  who  shall  anrvive  said  El,li 
be  equally  divided  among  them,"  &c.  and  the  words  of  the  habtniitk 
were,  <^  to  the  said  E.  M.  during  her  natural  life,  and  afterwards  to  itt 
issue  as  above  described  and  conditioned,  to  the  only  proper  use  of  fb 
said  E.  and  her  issue  as  aforesaid,  their  and  each  of  their  heirs  andal^ 
signs  in  the  proportions  and  manner  aforesaid  for  ever/'  it  was  kH 
that  E.M.  took  an  estate  for  life  only  with  remainder  in  fee  to  hr 
children.     Moss  v.  Sheldon ^  3  W.  &  S.  1 60. 

90.  <<  In  consideration,  &c.,  I  hereby  grant,  bargain  and  sell  unto  Al 
said  P.  one-sixth  part  of  the  said  tract,  or  so  much  thereof  as  may  ki 
recovered  in  this  suit;"  held  to  be  a  present  conveyance,  and  of  a  li 
estate  only.     Gray  v.  Ptuker,  4  W.  &  S.  17. 

91.  ^y  in  consideration  of  four  shillings,  and  of  natural  affection,  eofr 
veyed  to  his  son  jB,  and  C  his  wife,  a  certain  tract  of  land,  &c,  ^rfa^ 
dum^  <<  to  the  said  B  and  C,  and  their  heirs,  viz.  to  the  only  proper  mi^ 
&c.  of  the  said  B  and  C,  during  their  natural  lives,  and  the  life  of  ii 
longest  liver,  and  after  the  decease  of  the  longest  liver,  to  the  use  of  dl 
heirs  of  the  body  of  jB,  lawfully  begotten,  or  to  be  begotten,  and  tbrir 
heirs  and  assigns  for  ever,  and  in  default  of  such  issue,  then  to  the  osb^- 
the  right  heirs  of  the  said  jB,and  their  heirs  and  assigns  forever."  HH 
that  B  took  an  estate  taily  in  the  premises.  Baughman  v.  Baughmn^ 
2  Y.  410. 

92.  13y  an  instrument  under  seal  between  two  brothers,  one conTeyrf 
to  the  other,  without  words  of  inheritance,  "all  his  part  of  the  estals 
left  to  him  by  his  father's  last  will  and  testament,  both  personal  loi 
real  property,"  &c.  By  the  father's  will  he  devised  as  follows:  **tfi 
the  remainder  of  my  real  and  personal  property  I  will  to  be  eqiiallytS* 
vided  betwixt  my  children."  Heldy  that  the  grantee  took  only  •  tt 
estate;  though  (per  Rogers,  J.)  if  the  will  had  contained  the  vori 
"heirs,"  it  would  have  been  otherwise.     Lytle  v.  Lythy  10  W.  259.    \ 

93.  A  deed  was  made  by  husband  and  wife  to  their  son  for  a  iracttf  I 
121  acres,  "  excepting  twenty-one  acres,  for  and  durine  his(tbep»| 
tor's)  natural  life,  bounded,  &c.,  and  also  one*half  of  all  the  hay  aixlofle' 
third  of  all  the  grain  that  may  be  raised  on  the  residue  of  the  saidtntf 
during  his  life;  and  if  he  should  die  before  his  wife,  H.,  she  then  to  t^ 
cover  one-fourth  of  the  hay  and  one-sixth  of  the  grain  for  and  dorii! 
her  natural  life,  and  then  the  above  reservation  to  cease  and  nnttl 
then."  Heldy  that  the  reservation  was  for  the  joint  lives  of  ihehosbtt' 
and  wife  and  of  the  survivors.     Sergeant  v.  Fordy  2  W.  &S.  122. 

94.  Husband  and  wife  conveyed  the  estate  of  the  wife  in  trust  forth* 
use,durnig  their  joint  lives,  and  in  case  such  estate  should  detenninetf 
the  death  of  the  wife,  before  the  husband,  leaving  mt/e,  then  to  the* 
of  the  husband,  during  his  life,  and  after  his  death,  to  theustqfpd 
child  or  children  as  should  be  living  at  the  death  of  the  husband;  M 
in  case  of  the  determination  of  the  Joint  estate  for  lifty  by  the  dm 
of  the  wifcy  before  the  husband,  without  issue,  then  to  the  ose 
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and  in  fee.  The  wife  died  in  the  lifetime  of  the  husband,  leaving 
»,  who  survived  her  a  few  days.  Held^  that  the  husband  took  only 
state  for  life,  the  word  ^^ dying  without  issue^^  meaning,  according 
la  natural  sense,  dying  without  i^^sue,  living,  at  the  deaih  of  the  wife. 
xion  V.  Hamilton^  2  Binn.  387. 

5.  Ji  conveyed  a  tract  of  land  of  142  acres,  to  B^  in  fee,  "  excepting 
aall  quantity  struck  off  the  said  tract,  at  the  west  end,  by  a  condi- 
lal  line:"  JStook  possession  of  the  whole,and  his  title  and  possession 
«  transferred  to  several  others,  two  of  whom  purchased  at  sheriff's 
IS  of  (tie  whole  tract,  no  notice  being  given,  or  claim  made,  on  the 
i  of  ji.  The  conditional  line  was  not  marked  on  the  ground,  nor 
able  of  being  aspertained.  t^,  twenty-two  years  afterwards,  came 
the  ground,  pointed  out  his  part  to  C,  who  had  twenty-one  acres 
veyed,  and  took  a  deed  for  them  from  *^,  Held,  that  C  had  no  title 
he  twenty-one  acres.  Stambaugh  v.  Hollabaughy  10  S.  &  R.  357. 
•6.  If,  by  mistake,  a  deed  be  drawn  plainly,  different  from  the  agree- 
nt  of  the  parties,  a  court  of  .equity  will  grant  relief,  by  considering  the 
d  as  if  it  had  conformed  to  the  agreement.  If  the  deed  be  ambigu-4r 
ly  expressed,  so  that  it  is  difficult  to  give  it  a  construction,  the  agree- 
nt  may  be  referred  to,  in  order  to  explain  such  ambiguity.  But  if 
deed  be  so  expressed  that  a  reasonable  construction  may  be  given 
it,  and  when  so  given,  it  does  not  plainly  appear  at  variance  with 
agreement  of  the  parties,  the  latter  is  not  to  be  regarded  in  the  con- 
iction  of  the  former.  Hogan  v.  Delaware  Ins,  Co.,  1  W.  C.  C.  R. 
). 

)7,  A  deed  of  bargain  and  sale,  in  words  de  presentiy  in  the  usual 
ID,  and  in  consideration  of  money  paid  or  secured,  is  to  be  considered 
a  conveyance  executed,  although  it  contains  a  covenant  by  the  grantor, 
0  make  a  patent."     fFillis  v.  Bucher^  3  VV.  C.  C.  R.  36i). 

98.  Technical  words  in  a  deed  are  to  be  construed  according  to  their 
tal  meaning,  although  the  instrument  be  drawn  by  a  layman.  £//- 
aker  v.  Ellmaker,  4  W.  89.     Gibson,  C.  J. 

99.  Where,  therefore,  in  a  marriage  contract,  the  woman,  in  consider- 
ioQ  of  a  certain  principal  sum  and  annuity,  payable  after  the  decease 

the  intended  husband,  relinquished  and  quitclaimed  to  <<all  right  of 
*wer  to,  in  or  out  of  his  estate,  which  she  in  law,  or  in  equity,  or  in  any 
ly,  might  or  could  possibly  have;"  it  was  held,  that  she  was  not  de- 
rred  from  a  share  of  his  personal  estate,  under  the  statute  of  distribu- 
fis.    Ibid. 

100.  A  deed  in  the  following  words:  "Memorandum  of  an  agreement 

tde,  &c.,  this  24lh  day  of  February,  1816,  between  J.  I^.  of,  &c.,  and 

I^  of,  &c.,  witnesseth,  that  the  said  J.  L.  hath  let  unio  the  said  D.  L., 

iegal  Iteirs  and  representatives y  a  certain  piece  of  meadow  contain- 

one  acre,  &c.,  at  the  rate  of  15  dollars  per  acre,  to  be  paid  by  the 

i  D.  L.,  or  his  legal  heirSy  annually,  to  the  said  J.  L.,  his  heirs  and 
*^n8.  In  witness  both  parties  have  hereunto  set  their  hands  and 
U,  in  the  year  first  above  written,"  &c.:  was  held  to  pass  a  fee  sim- 
lo  D.  L.,  subject  to  an  annual  ground  rent  in  fee,  and  not  to  be  a 
■e  for  years  merely.  Krider  v.  Lafferty,  1  Wh.  303. 
I'd.  By  a  conveyance  of  land  the  growing  crop  passes  to  the  vendee. 

VOL.  I.— >49 
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Bank  of  Pennsylvania  v.  IVise^  3  VV.  394.     fVilkins  ▼.  Vathbiniff^ 
7  W.  378,  (overruling  Smith  v.  Johnson,  1  P.  R.  471.) 

103.  And  the  circnmstance  that  the  contract  ^as  in  October,  and  pofi 
session  was  not  to  he  delivered  until  April  following,  and  that  after  de- 
livery of  possession  the  vendor  repaired  the  fences  around  the  gnio^ 
and  was  in  some  measure  treated  as  the  owner  of  the  grain  by  the  m- 
dee,  was  held  not  to  be  sufficient  to  divest  the  vendee  of  his  propertf. 
Wilkins  v.  Vashbinder,  7  W.  371.  ' 

103.  In  Johnson  v.  Smithy  (3  P.  R.  501,)  where  the  case  of  Smiihf, 
Johnson^  (1  P.  R.  471)  came  up  again,  Judge  Kennedy  stated  that  il 
was  not  intended  by  the  opinion  pronounced  in  Smith  v.  JohnsaUftoih 
cide  more  than  that  *'  a  sale,  conveyance  and  delivery  of  the  poswwi 
of  land  did  not  pass  with  it  a  right  to  the  crop  of  grain,  growing  on  theliol 
at  the  time  of  the  grant  or  conveyance,  which  belonged  to  the  graDtor.* 

104.  A  deed  purporting  to  convey  all  the  right,  title,  interest,  &&  of 
th^  grantor,  in  and  to  certain  land,  with  the  fee  simple,  of  which  he  had 
already  parted,  reserving  only  a  right  to  a  ponion  of  the  purcha9e-» 

Ikney  charged  upon  the  land,  was  held  not  to  pass  his  interest  in  themoMf 
so  charged.     Craft  v.  JVehster,  4  R.  242. 

105.  A  father  conveyed  to  his  son,  certain  real  estate,  at  acemii 
price,  part  of  which  was  to  be  considered  an  advancement,  the  deed  to 
which  contained  the  following  clause:  ^<  It  is  understood  by  the  parlii^ 
that  this  deed  is  to  operate  as  a  complete  and  mutuA  bar,  release  ui 
discharge  of  all  claims  and  demands,  up  to  the  date;  including  all  tru» 
actions  and  debts,  of  whatever  nature,"  excepting  the  sum  to  be  paidM 
purchase-money:  Held^xhdX  this  clause  did  not  operate  as  a  release  of 
the  estate  of  the  father  from  the  payment  of  a  sum  of  money  which  ih 
son  as  guardian  of  a  minor,  had  lent  to  his  father.  Ege^s^^lpptalyl 
W.  495. 

106.  A  deed  gave  to  the  grantee  a  right  of  way,  and  of  a  watcrcoom 
over  a  certain  alley  situate  between  the  messuage  and  lot  conveyed  bf 
the  deed,  and  the  messuage  on  the  adjoining  lot,  ^<  so  long  as  the  sud 
two  messuages  stand  and  remain  as  they  now  are;  or  until  iheoviMi 
of  both  lots,  mutually  agree  to  alter  their  buildings,  when  an  ailer of 
three  feet  wide,  and  of  at  least  nine  feet  high  in  the  dear,  by  ihirry-liw 
feet  in  depth,  shall  bo  left  open  for  the  accommodation  of  ihe  ovnen 
and  tenants,"  &c.:  Heldy  that  the  true  construction  of  this  clause  w^ 
not  that  the  grantor  or  those  claiming  under  him,  should  not  repairM 
that  he  should  not  rebuild^  without  the  alterations  taking  place  in  tbt 
alley;  and  that  the  addition  of  a  new  story  and  roof,  did  not  confer anf 
right  upon  the  grantee,  under  the  clause  in  the  deed.    BurktlM^' 
JVlaurer,  3  R.  482. 

107.  Husband  and  wife  by  deed  duly  executed  and  acknowledged  W 
both,  conveyed  the  wife's  real  estate  to  «>^  in  trust,  to  convey  lo  'I* 
husband  and  wife  during  their  lives,  and  the  life  of  the  survivor;  aJ 
the  remainder  over,  after  their  decease,  lo  the  heirs  of  j?  and  C,hisfift 
in  fee  simple;  •/?  by  deed,  dated  five  days  afterwards,  but  execiJted  U 
the  same  time,  to  execute  the  said  trust,  granted  the  same  estate  to  ibj 
husband  and  wife,  for  their  joint  lives,  and  the  life  of  the  survivor,  iw 
the  remainder  after  their  decease,  in  separate  tracts,  to  the  several  chil- 
dren of  ^  and  C,in  fee  simple:  Held^  that  the  two  instrumeots  werei^ 
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"ed  as  the  same  transaction,  and  that  the  estate  passed  accord- 
latter  deed:  and  parol  evidence  was  held  to  be  admissible  to 

the  latter  deed  was  made  according  to  the  intent  of  the 

Thompson  v.  M'Clenachan,  17  S.  &  IL  110. 
liere  a  conveyance  of  land,  including  a  mill,  &c.,  contained  a 
1  to  the  grantor,  his  heirs  and  assigns,  tenants  and  occupiers, 
n  lot,  of  a  right  to  raise,  swell  and  dam  the  water  of  a  certain 
»m  a  dam  intended  to  be  built  upon  the  said  lot,  provided  the 
»t  raised  or  swelled  so  high  as  to  injure  the  grist  mill  hereby 
''  it  was  held^  Ist,  That  an  injury  to  a  mill  racty  was  an  in- 
e  mill,  so  as  to  entitle  the  owner  to  damages.  2d,  That  the 
of  the  reservation  was  of  a  privilege  to  overflow  the  land; 
ler  this  was  done  by  one  dam  or  more  than  one,  was  not 

Buiz  V.  Ihrie,  1  R.  218. 

F.  the  owner  of  a  tract  of  land  containing  282  acres,  con- 
acres thereof  to  VV.  B.  in  fee  simple;  and  in  the  same  instru- 
?nanted  with  VV.  B.  his  heirs  and  assigns,  that  he  the  said  W, 
s  and  assigns,  <<shall  and  may  from  time  to  time,  and  at  allt 
after,  dig,  take  and  carry  away,  all  iron  ore  to  be  found  within 
Is  of  the  said  D.  F.'s  tract  of  land,  containing  282  acres,  pro- 
said  W.  B.  his  heirs  and  assigns,  pay  lo  the  said  D.  F.  his 
assigns,  the  sum  of  sixpence  per  ton,  for  every  ton  taken  from 
tesof  the  282  acres  aforesaid:"  Held^  that  the  right  to  take  ore 
einainder  of  the  tract,  was  an  easement  or  incumbrance  upon 
ivhich  bound  it  in  the  hands  of  an  alienee,  but  that  such  ease* 

« 

ght  was  not  appurtenant  to  the  20  acres,  so  as  to  pass  by  a 
lie  of  the  latter.     Grubb  v.  Guildford^  4  W.  223. 
r  an  agreement  under  seal,  two  brothers,  T.  and  W.,  ex- 
)ossession  of  two  farms,  which  it  was  supposed,  their  father 

0  give  them  respectively  by  his  will;  T.  throwing  in  a  certain 
3  own  land,  containing  50  acres.  The  father  made  his  will, 
each  the  farm  he  had  intended  for  the  other,  and  desired  T.  to 
trance  of  the  50  acres,  pursuant  to  the  agreement.  After  this 
iving  the  father,  who,  by  codicil,  directed  his  executors  to  sell 
es,  and  with  the  proceeds,  pay  certain  notes  endorsed  by  the 
>r  W.;  and  also  a  debt  due  by  W.  to  T.,  and  apply  the  residue 
n  favour  of  W.'s  children.  After  the  death  of  the  father,  T, 
the  50  acres  to  the  trustees  of  W.'s  children:  Heldj  that  W. 
tate  in  the  50  acres,  which  could  be  subjected  to  the  payment 
bts  by  sale  under  order  of  the  Orphans'  Court.  Morris  v. 
3  P.  R.  399.  ■ 
conveyance  of  land  described  as  a  tract  surveyed  to  a  parti* 
on,  passes  all  within  the  bounds  of  the  survey.  It  is  in  fact  a 
ce  by  reference  to  courses  and  distances  or  metes  and  bouiids, 

1  as  operative  to  define  the  subject  of  the  grant,  as  if  they  were 
n  the  deed.  Armstrong  v.  Boydy  3  P.  R.  459.  Gibson,  C.  J. 
^here  the  grantor  of  two  tracts  of  land,  the  surveys  of  which 
,  one  of  them  being  in  th^name  of  J.  J.,  and  the  other  in  the 
EL  S.,  which  was  the  elder  and  better  title,  conveyed  one  of 
k.,  describing  it  as  a  certain  piece  of  land  situate,  &c.  ^^  lately 
and  laid  out  unto  J.  J.  by  certain  metes  and  bounds  in  the 


teen  leet  in  iront,  including  an  alley  rnree  teet  in  widin, 
three  buildings  on  the  lot.  After  Iiis  dealh,  his  two  cliildr 
to  whom  ihcy  descended,  made  parlilion  by  deed,  by  whii 
lot  fifleen  feet  in  front,  wiili  ihe  hnitding  tliereon,  was  aiwig 
the  other  two  lots  wilh  the  buildings  were  assigned  to  S,t\ 
being  by  metes  nnd  bonnds;  it  having  previously  been  asi 
the  outer  line  of  one  of  the  lols  assigned  lo  S,  was  laid  tu 
half  on  the  ground  of  a  third  person.  In  ejectment  made  1 
of  B  against  the  alienee  of  •/!,  it  was  held,  that  the  latter  « 
to  make  good  ilie  loss;  which  must  be  borne  by  the  former 
V.  Saooi/,  17  S.  &  R.  101. 

115.  A  deed  of  bargain  and  sale  of  certain  ground-renta 
heirs,  in  trnst,  to  recover  and  receive  said  rents,  as  they  ber 
to  sell,  or  otherwise  dispo^^e  of  the  premises,  and  to  hold  th 
certain  undivided  portions,  in  trust  for  B,  and  others,  and 
five  hoirs,oxecnlors, administrators  and  assigus,  rests  ihele 
and  the  use  is  not  executed  by  the  statute.  Franciteua 
W.  98,  and  477. 

IIG.  Where  the  grantor  of  a  tract  of  land,  reserved  i 
heirs,  executors,  &c.,  "  all  mineral  or  magnesia  of  any 
held  that  he  was  entitled  to  chromale  of  iron  found  in  tbi 
son  V.  Ti/son,  5  W.  34. 

1 17.  B,  seisfd  in  fee  of  a  tract  of  land,  subject  to  an  oni 
to  one-hulf  of  all  iron  ore  foniid  on  ihe  premises,  cnnveyet 
H,  in  fee,  "  excepting  and  reserving  (o  the  said  B,  his  heirt 
the  one-half  of  all  iron  ore  fonnd  on  the  premises." 
B  reservation  to  the  grantor  himself  of  that  half  of  the  oi 
Tested  in  him,  and  not  a  incro  notice  or  reservation  of  111 
which  was  outstanding.     Baki-r  v.  M'Dowell,  3  W.  &  S. 


DEED.  461 

contained  the  following  clause:  <<  Excepting,  nevertheless,  the 
d  premises  are  subject  to  a  lien  or  dowership  thereon,  in  favour 
*.  daring  the  term  of  her  natural  life,  according  to  the  form  and 
f  an  act  of  assembly,"  &c.     On  the  same  day  the  defendant 
An  agreement  by  which  he  declared  that  he  held  himself  bound 
plaintiff  for  the  balance  of  the  purchase-money, «'  of  a  certain  tract 
purchased  of  him  after  paying  off  all  the  judgments  and  demands 
the  said  estate."    The  land  was  afterwards  sold  by  virtue  of  an 
on  upon  a  judgment  against  a  former  owner,  and  purchased  at 
riff's  sale  by  the  defendant.     Ueld^  (1)  that  the  clause  in  the  deed 
control  the  agreement,  and  consequently  that  the  defendant  was 
to  deduct  the  amount  of  the  dower  of  E.  T.  from  the  purchase* 
(2)  that  the  purchase-money  ought  to  have  been  applied  by  the 
mt  to  pay  off  the  incumbrances  in  the  first  instance,  and  that  it 
or  to  charge  the  jury  that  unless  the  sale  by  (he  sheriff  to  the  de- 
was  procured  by  fraud,  he  held  by  title  paramount,  and  there- 
it  the  consideration  of  the  agreement  had  failed.     Taylor  v. 
2  Wh.  432. 

In  the  year  1790  astreet  to  be  called  Washington  Street  was  laid 
pursuance  of  an  act  of  the  legislature,  through  part  of  the  District 
hwark.  The  street  was  never  in  fact  opened.  In  1828  the  de- 
s,  who  were  the  owners  of  a  piece  of  ground  over  which  Wash- 
street  had  been  laid  out,  conveyed  to  the  plaintiff  a  lot  of  ground, 
their  larger  lot,  describing  it  in  the  deed  as  «  containing  in  breadth 
ne  street,"  (which  ran  parallel- with  Washington  street  and  north 
thirty-one  feet  four  inches,  and  in  length  southwardly  between 
lines  running  at  right  angles  with  Washington  street,  on  the  east 
reof  ninety-eight  feet  six  inches,  and  on  the  west  line  thereof 
'-three  feet  six  inches,  and  two-thirds  of  an  inch,  be  the  same  in 
nore  or  less,  to  Washington  street,  where  it  contains  in  breath 
d  west  thirty-one  feet;  bounded  on  the  north  by  the  said  Prime 
»n  the  south  by  the  said  Washington  street,  as  the  same  njay  here- 
opened  &.C."  In  1 834  an  act  of  the  legislature  was  passed  to  vacate 
ml  (he  said  Washington  street.  //e/(/,that  the  plaintiff  did  not  ac- 
y  his  deed  a  title  to  any  part  of  the  soil  of  the  said  street,andcon- 
ily  was  not  entitU^d  to  recover  any  part  of  it  from  the  defendants. 
Burial  Ground  v.  Robinson^  5  Wh.  18. 

J.  D,y  who  was  the  owner  of  a  large  tract  of  land,  conveyed  a 
it  to  the  plaintiff,  "  together  with  the  privilege  of  a  part  of  the 
flowing  along  a  certain  ditch  or  water-course  from  J.  H,'s  line 
1  and  across  J,  D.'s  other  land,  on  condition  that  the  said  M,  />., 
lintiff )  his  heirs  and  assigns,  will  at  all  times  be  subject  to  and 
one-half  (he  expense  of  keeping  or  repairing  the  dam,  and  clear- 
the  said  ditch  or  water-course."  "  To  have  and  to  hold  the  said 
•  parcel  of  land,  with  privilege  of  part  of  the  water,  as  aforesaid." 
iisly  to  this  deed  a  dam  had  existed  on  (he  land  of  </.  D  ^  by  which 
ter  was  diverted  to  that  part  of  it  sold  to  the  plaintiff.  J.  I),  after- 
died,  having  by  his  will  devised  to  S.  D.  (his  son)  a  tract  of  land 
etween  the  plaintiff's  land  and  the  defendant's, ^'together  with  a 
»r  water-course  from  J.  H,^s  line,  through  and  across  the  lot  of  land 
ifler  dbvised  to  my  son  J.  Z>.,"  (the  defendant)  <<as  the  same  now 
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runs,  with  a  privilege  on  each  side  of  the  said  drain  or  water-coiir8e,0M 
perch  ill  width,  for  passing  and  repassing  to  mend  and  repair  and  clni 
out  the  said  drain  or  water-course,  as  often  as  the  same  may  be  neca- 
sarys  and  without  any  let  or  hindrance  of  him  the  said  «/l  />.,  his  heirs  or 
assigns,"  <*  wiih  the  water  drain  and  privilege  aforesaid  io  him  the  said 
S.  i).  and  his  heirs  and  assigns,  &c.,  suhject  to  the  water  drain  now  open 
and  running  through  and  across  the  first  mentioned  lot  to  At,  DJ'iWwJ' 
He  then  devised  to  the  defendant «/!  Z>.  another  portion  of  land  adjoining; 
^<at)d  subject  to  the  aforementioned  drain  or  water-course  fromJ.Wi 
line,  through  and  across  the  first  mentioned  lot  of  land,  with  the  priii- 
lege  granted  to  my  son  S,  D.^  his  heirs  and  assigns,  of  a  passage  or  cart- 
way, one  perch  wide  on  each  side  of  said  drain,  for  cleaning  or  repairing 
the  same."  Held^  that  the  right  conveyed  to  tiie  plaintiff  by  tliedeii 
of  J,  D,  was  not  restricted  to  the  watering  of  cattle,  but  that  it  wast 
right  to  use  a  portion  of  the  water  in  the  way  it  was  customary  and 
and  necessary  to  use  it  for  the  benefit  of  the  land  conveyed;  and  that  if 
to  do  so  it  was  necessary  to  conduct  it  on  or  along  the  defeodant*s fam 
by  a  trench,  if  that  was  the  only  way  in  which  he  could  beneficially  osa 
the  privilege,  he  might  cut  the  trench  to  conduct  the  water,  and  migk 
renew  and  repair  the  dam  for  the  purpose.  JOyer  v.  Deputy  5  WIlSM 
123.  By  articles  of  agreement  under  seal,  Jl  agreed  to  sell  andotnh 
vey  to  B  and  C  a  certain  large  lot  of  ground,  for  the  sum  of  £29,7011^ 
payable  at  the  option  of  B  and  C,  either  in  cash,  or  ground-rents issuitf 
out  of  the  premises,  to  he  secured  in  the  usual  manner,  and  to  be  resemd : 
in  deeds  to  be  executed  by  t^  to  such  purchasers  as  might  be  procaied  : 
by  B  and  C,  and  which  ground-rents,  when  secured  by  brick  buildings 
were  to  be  credited  towards  the  purchase-money  at  a  fixed  rate.  JSand 
C  covenanted  to  pay  the  said  sum  of  S29,700,  with  lawful  interest  there- 
on, or  to  secure  to  *>i  ground-rents  to  the  amount  of  Si 782  per  aiiniim; 
and  that  the  business  of  letting  on  ground-rent,  &c.,  should  be  broiigf-t 
to  a  close  within  four  years,  and  so  much  of  the  said  sum  of  S^l'JOO. 
and  interest  thereon,  as  should  not  then  be  paid  or  discharged,  shoDU 
forthwith  be  paid  off;  and  •^  covenanted  to  cotivey  in  fee  simple  a  pjod 
title  to  the  residue  of  the  lot,  if  any,  to  B  and  C,  as  soon  as  thny  shouU 
have  paid  and  secured  the  purchase-money  and  interest.  B  and  C  ibeo 
covenanted  with  «/?,  that  until  the  payment  of  the  purchase-moner and 
interest,  he  should  have  all  the  remedies  for  the  recovery  of  so  mudioi 
the  said  annual  sum  of  S1782  as  should  not  have  already  been  secnred 
by  reserved  ground-rents,  as  are  usual  in  ground-rent  deeds  in  Philadel- 
phia, and  as  fully  as  if  the  covenants  therein  contained  and  clausea 
re-entry  were  fully  and  verbatim  repeated;  it  being  expressly  con- 
nautQf],  that  in  case  of  failure  to  fulfil  any  covenant  in  the  saidagn^ 
ment  contaitied,  it  should  be  lawful  for  ^'2  to  re-enter  upon  the  preratfSr 
without  any  legal  proceedings,  and  the  same  thenceforth  to  hold  forw 
own  exclusive  use.  In  pursuance  of  this  agreement,^  and  CsoUsff' 
eral  small  lots,  and  */i  made  convevances  on  ground-rent.  Afterww 
a  judgment  was  obtained  against  C,  under  which  his  interest  in  the  Isifl 
lot  was  sold  by  the  sheriff,  and  the  proceeds  brought  into  court;  A* 
1.  That  the  annual  sum  stipulated  to  be  paid  by  i5  and  ClOii?V3sW 
be  considered  as  interest  upon  the  purchase-money,  and  notinMiure<>i 
a  ground-rent  payable  out  of  the  proceeds  of  the  sheriff's  sale.   &  TW 
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ind  the  assessments  for  iron  pipes,  filling,  paving,  and  curbing 
upon  the  whole  lot,  were  to  he  paid  in  full,  and  not  merely 
tf  of  C;  bnt  that  B  was  entitled  to  be  subrogated  as  to  one- 
St  the  interest  of  C  in  the  land  sold  by  the  sheriff.  Moroncy 
id,  5  Wh.  407. 

18  plaintiff,  who  was  the  owner  of  a  lot  of  ground,  No.  156, 
on  Front  and  Water  streets  each,  60  feet,  and  extend^ing  in 
feet;  of  which  she  held  the  front  on  Front  street  by  46  feet  deep, 
nd  the  front  on  Water  street  with  1 14  feet  deep,  by  devise  from 
ather  N,,  conveyed  the  lot  to  the  defendant,  describing  it  as 
uid  by  its  proper  bounduries,  adding  <*  it  being  the  same  lot  of 
lich  was  devised  by  her  grandfather  iV[,"  &c.  Held^  that 
ce  in  the  recital  did  not  narrow  or  limit  the  grantor's  words. of 

Chaplin  v.  Sroder,  7  W.  410. 
r  indenture  between  Ji  and  B  of  the  one  part,  and  ^'  the  school- 
its  employers,"  (describing  the  location  of  the  schoolhouse), 
nessed  that  the  said  Ji  and  B^*  in  consideration  of  the  natural 
ffection  which  they  have  and  bear  unto  the  said  schoolhouse, 
igregation  or  employers  thereof,  have  given,  granted,  aliened, 
md  confirmed.  &c.  unto  the  said  schoolhouse  and  congregation 
assuage*,"  &c.  Habendum,  <'  unto  the  said  schoolhouse  and  con- 
thereof  or  employers  to  the  only  proper  use  of  a  school 

Heldy  ihsii  this  instrument  did  not  pass  the  legal  tiile,  because 
no  party  to  receive  it,  and  no  valuable  consideration  to  make  it 
ind  sale,  but  that  it  operated  as  a  declaration  of  trust,  and  that 
state  descended  upon  the  eldest  son  of  the  grantor.  Mor* 
'tirerj  «  W.  &  S.  81. 

G.  Covenants  in  a  deed. 

(a)  Express  covenants. 

is  an  established  principle  that,  however  general  the  words  of 
t  may  be,  if  standing  alone,  yet  if,  from  other  covenants  in  the 
I,  it  is  plainly  to  be  inferred,  that  a  party  could  not  have  in- 
nse  the  word*,  in  the  general  sense,  which  they  import,  the 
limit  the  operation  of  the  general  words  of  any  covenant  in  the 
.     Miller  v.  Heller,  7  S.  &  R.  40. 

purchased  land  at  a  sheriti's  sale,  as  the  property  of  jB,  and  a 
s  afterwards  {B  being  still  in  possession)  ^  conveyed  the  land 
a  covenant  of  special  warranty  against  himself  and  his  heirs 
iming  under  him  and  them.  Shortly  after  this,  •/?  executed  a 
conditioned  to  **  deliver  peaceable  possession  of  the  premises," 
»rtain  date,  and  '^  to  warrant  and  dt^end  the  said  premises 
,  and  all  and  every  person  attempting  to  hinder  C,  or  his 
m  taking  possession  therefore  so  as  aforesaid;  and  against  the 
t  heirs  and  assigns."  Held^  that>the  bond  was  to  be  construed 
ily  to  the  delivery  of  possession;  and  •^  having  delivered  pos- 
C,  the  condition  of  the  bond  was  not  broken  by  a  subsequent 
C,  by  a  person  claiming  tuider  B,  Id.  32. 
tenants  are  to  be  construed  dependent  or  independent,  accord- 
otention  of  the  parties  and  the  good  sense  of  the  case;  and  tech* 
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nical  words  should  give  way  to  such  intention.     AVCreUsh  v,  Ckurck^ 
tnany  4  R.  26. 

129.  «/i  demised  by  indenture  to  B  and  C  certain  premises,  upon 
which  millSy  for  the  manufactory  of  cotton,  were  to  be  erected  byths 
lessees.  It  was  covenanted,  that  if  •/?,  his  heirs  or  assigns,  should  pay 
to  B  and  C  the  vaUie  of  such  buildings  as  they  should  erect,  first  giviq 
three  years'  notice  of  ihe  intention  so  to  do,  the  lease  should  expire  il 
the  end  of  fifteen  years,  otherwise,  to  continue  from  three  years  to  thm 
years,  until  such  notice  and  payment,  at  the  same  rent.  The  lessor,theDy 
for  himself  and  his  heirs,  covenanted  at  his  and  their  own  cost,  tokeop 
the  dam,  race,  &c.  in  good  repair.  The  value  of  the  buildings  was  not 
paid  to  the  lessees.  »i  died  after  having  devised  the  reversion  of  ths 
premises,  with  his  other  lands  to  his  five  children.  The  lease  was  u- 
signed  to  2>,  who,  by  divers  conveyances,  became  the  owner  of  thra^ 
fifths  of  the  reversion  in  fee.  The  dam  and  race  being  out  of  repair,  ani 
the  executor  of  «'i  not  having,  after  notice,  repaired  the  same,  Z^caiasi 
it  to  be  repaired,  and  brought  an  action  against  the  executor  of  •f,to re- 
imburse himself.  It  was  agreed  that  the  breach  took  place  afterthi 
death  of  t/^,  and  while  the  plaintilf  was  assignee  of  the  lease  and  owner 
of  part  of  the  reversion:  Heldy  that  the  action  could  not  bo  uiaiulaiuei 
Kershaw  v.  Supiee^  1  R.  131. 

130.  II  seemsy  ihfii  an  action  might  be  maintained  against  iheivol 
devisees  on  the  covenant  to  repair.     Ibid,  I 

131.  I3y  articles  of  agreement  under  seal  between  the  plaintiff  and  dei 
fendant,tlie  defendant  agreed  to  take  a  certain  portion  of  a  railroad  eo» 
tract,  which  the  plaintifi'  had  entered  into  with  the  railroad  eon)panjr,i( 
a  certain  rate,  and  to  pay  the  plaintiflf  a  certain  sum  for  it;  and  the  plain- 
till'  ngrced  to  give  the  defendant  a  power  of  attorney  to  do  all  busiiifli 
periainiiii(  to  ihii  contract  if  accepted  by  the  company:  //e/c/,  thai thcs 
were  independent  covenants,  and  that  il  was  not  necessary  for  the  plain- 
tiff  to  pri)ve  that  he  had  given  or  otfered  to  give  the  defendant  thepi^wrf 
of  aitoniey  mentioned  in  the  agreement.  Quitilan  v.  I)aui^,  6  y^\ 
169. 

\32,  Whore  the  asreement  was  that  upon  the  vendee  paying  the ptfr 
cliase-money,  the  vi'hdor  would  convey,  and  the  vendee  covenautd  »!>• 
soUufiy  to  pay,  it  was  held  that  the  covenants  were  dependent,  and  llal 
the  vendor  could  not  maintain  an  action  for  the  purchase-money  uiilKtf 
havinii  previously  tendered  a  conveyance.  Jldanis  v.  fyUliamSjiV. 
&S  227. 

133.  Where  there  is  a  general  warranty  that  the  grantor  was  "w*«rf 
of  (Hi  iiidcfcdsiblc  estate  in  fee  simple,^  followed  by  a  special  warraniy. 
agaih.st  himself  and  the  heirs,  the  s[)ecial  warranty  has  not  the  effeciw 
controlling^  the  precedent  general  covenant.  Bender  \,  Froml)er^tr,\ 
D.  4:]6. 

134.  A  covenant  that  one  is  seised  of  an  indefeasible  estate  in  p^ 
may  he  broken  without  an  eviction;  and  an  issue  in  an  action, on siicn 
warranty,  is  not  innnaierial,  although  it  does  not  appear  from  tliepte* 
or  the  replication,  that  the  defendant  was  evicted.     Ibid. 

135.  lint,  a  covenant  of  warranty  is  not  broken,  without  an  actiw 
eviction,  which  must  be  laid  in  the  declaration,  darker.  APJnuitHj^ 
S.  &  R.  364. 
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3  not  a  good  assignment  of  a  breach  of  a  warranty,  against  all 
>prietary,  that  the  defendant  had  no  title;  especially  if  it  was 
both  parties  that  there  was  no  more  conveyed  by  the  deed 
It  of  pre-emption .    Ibid, 

covenant  on  a  general  warranty  of  title  in  fee  simple,  the 
ter  eviction,  can  recover  only  the  value  of  the  premises  at  the 
t  deed,  not  at  the  time  of  the  eviction.  Bender  v.  Fromberger^ 

less  there  has  been  fraudy  artijice  or  concealment  on  the  part 

dor.     Ibid. 

an  action  of  covenant  npon  a  general  warranty  contained  in  a 

fiveyance,  an  eviction  by  a  paramount  title  is  prima  facie  evi- 

the  warrantee:  and  if  the  warrantor  be  notified  of  the  eject- 

required  to  defend,  the  recovery  in  ejectment  is  conclusive:  but 

e  must  be  unequivocal,  certain,  and  explicit.    Paul  v.  fVii^ 

.  k  S.  407. 

le  heirs  or  devisees  of  the  grantee  in  a  deed  may  maintain  a 

1  upon  a  covenant  of  warranty.    Ibid, 

judgment  in  ejectment  without  more,  is  not  an  eviction  which 

a  an  action  of  covenant  on  a  general  warranty  of  title.    The 

ust  be  laid  in  the  declaration,  and  proved.    Ibid. 

covenant  to  pay  ground-rent^  by  two  persons  to  whom  land 

d,  *^  as  tenants  in  common  and  not  as  joint  tenants^''  is  a 

nant,  notwithstanding  their  several  interests.   Phillips  v.  Bon* 

m.  138. 

deed  for  lands  <<  whereof  the  grantor  was  seised  on  a  certain 

I  not  pass  land  which  was  out  of  his  possession  on  that  day; 

)nant  of  seisin  of  the  premises  is  not  broken  as  to  such  land 

\  out  of  his  possession.     Thomas  v.  Perry ^  1  P.  R.  49,  51.. 

deeds  where  the  seisin  forms  a  part  of  the  description  of  the 

itedy  a  covenant  of  seisin  goes  to  the  present  seisin  as  well  as 

.     Ibid. 

It  where  the  conveyance  is  of  lands  "  whereof  the  grantor  is 

le  covenant  goes  to  the  title  only.     Ibid. 

le  statute  4  &  5  Jinne^  c.  16,  by  which  all  collateral  warranties 

mless  made  by  one  who  is  seised  of  an  estate  of  inheritance, 

en  extended  to  Pennsylvania.     Eshelman  v.  Hoke^  2  Y.  509. 

this  state  a  collateral  warranty  descends  upon  the  eldest  son, 

)on  all  the  heirs.    Jourdan  v.  Jourdan^  9  S.  &  R.  267. 

lere^  What  would  be  the  remedy  of  a  covenantee  on  a  breach 

y.    Id.  276. 

(b)  Implied  covenants. 

le  law  implies  a  warranty  in  the  sale  of  goods,  but  not  in  the 

d.     Dorsey  v.  Jackman^  1  S.  &  K.  42. 

has  been  the  prevailins^  opinion,  that  by  virtue  of  the  act  of 
6,  the  words  ** grant j  bargain,  andsell^^  have  the  force  of 
warranty,  unless  restrained  by  subsequent  expressions;  to 

lich,  it  has  been  the  custom  of  scriveners  to  insert  a  clause  of 

rranty.    Bender  ▼.  Fromberger,  4  D.  440.    Txlohmav,  C.  J. 

)der  the  act  of  1715^  the  words  ^ grants  bargain  andiell^'* 

L— 50 
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in  a  deed,  do  not  create  a  general  warranty,  but  only  a  covetmot  that 
the  grantor  had  done  no  act,  nor  created  any  incunabrance,  whereby  the 
estate  granted  by  him  might  be  defeated.  Graiz  v.  Ewalt^  2  BIdilSI 
Balliot  V.  Bowman^  cited  2  Binn.  98,  103.  WhitehUl  v.  Chiwali^l 
P.  R.  313. 

152.  And  the  effect  of  the  words  ^<  grant,  bargain  and  aell/'  in  adeej, 
is  not  impaired  by  a  subsequent  special  warranty.  Funk  j.  FwieUt, 
11  S.  &R.  109. 

153.  Whether  the  words  ^^  grant  and  tnftoff^^  import  a  wanurij, 
dubitatur.     Christine  v.  JVhitehilly  16  S.  &  R.  98. 

154.  A  recital  in  a  deed  following  the  description  of  the  land  asibl- 
lows:  <^  being  part  of  a  larger  tract,  &c.,  which  was  decreed  by  lb 
Orphans'  Court  of,  &c.,  to  John  M.  W.  party  hereto,  one  of  the  soutf 
John  W.  deceased,  and  which  James  W.  and  others,  the  heirs  of  the  wd 
John  W.  deceased,  did  by  their  deed  of  release,  grant  and  con6rm  mil 
the  said  John  M.  W.,  party  hereto,  and  to  his  heirs  and  assigns  forever^ 
was  held  (by  Huston,  J.,  and  Duncan,  J.;  Gibson,  C.  J.  dissenliDg,)!! 
amount  to  a  covenant,  that  the  grantor  was  seised  in  fee  simple  of  Al 
lands.     Ibid. 

155.  But  a  deed  of  bargain  and  sale,  after  describing  the  propertf 
conveyed,  proceeded  thus: — ^<  being  part  of  fifty-eight  acres  and  m 
hundred  perches  of  land,  late  the  property  of  J.  W.,  of,  &c.,  deoeud, 
which  was  decreed  by  an  Orphans'  Court  of,  &c.,  unto  J.  M.  W."  (ihi 
grantor,)  ^<one  of  the  sons  of  the  said  J.  W.  deceased,  and  which  ik 
other  heirs  of  the  said  J.  W.  deceased,  did  by  their  deed  of  release  gMt 
and  confirm  unto  the  said  J.  M.  W.,  (party  hereto,)  and  to  bis  heirs ind 
assigns  for  ever."  The  deed  concluded  wiih  a  covenant  of  general  wm- 
ranty:  Held^  that  the  words  above  cited  did  not  amount  to  a  covfnaRt 
of  seisin,  but  were  merely  matter  of  description  and  recital.  ffhitekH 
V.  Got  wait,  3  P.  R.  313. 

H.  Conditions  in  a  deed. 

156.  A  general  and  perpetual  restriction  of  alienation,  after  a  cnnm* 
ance  in  fee,  is  void.  But  a  partial  restriction,  as  to  a  particular  \^f^ 
or  during  a  particular  time,  is  good:  and,  it  seems,  such  restriction  mi/ 
be  during  the  life  of  any  person  in  existence  at  the  time  of  makiogiki 
deed.     M'  Williams  fy  al  v.  Nisby  4*  cf/.,  2  S.  &  R.  51 3. 

157.  Where  a  prompt  performance  of  a  condition  is  necessary  to gi« 
the  feoffor  the  whole  benefit  contemplated  to  be  secured  to  hiroitf 
where  its  immediate  fruition  formed  his  motive  for  entering  inioibe 
agreement,  the  feoffee  shall  not  have  his  lifetime  for  performance, W 
only  a  reasonable  time.     Hamilton  v.  Elliott^  5  S.  &  R.  384. 

15S.  •/?  conveyed  land  to  B,  by  deed,  subject  to  a  ground  rent  pap 
ble  to  C,  and  on  the  same  day  the  parties  executed  an  indentuie.t** 
citing  the  deed,  and  that  it  was  their  intent  and  meaning,  and  thede« 
of  conveyance  was  on  this  condition,  and  mutual  agreement  heitt^ 
the  parties,  that  B  should  indemnify  Jl  from  all  costs  and  charges  Iff 
reason  of  the  non-payment  of  the  quit  rent,  due  or  to  become  due,iw 
would  also  build  a  dwelling-house  on  the  lot,  and  suffer  »^and  his  vifc 
to  reside  there  during  their  joint  lives;  and  until  it  should  be  bniitth^ 
were  to  reside  in  the  old  tenement  then  on  the  lot.    After  ibis  follow 
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3r  matual  performance.  B  paid  the  quit  rents,  but  did  not 
Iwelling-house.  •d  and  his  wife  resided  in  the  tenement 
r  livee,  and  ^^  some  time  before  his  death,  conveyed  the 
other.  Heldy  that  the  estate  was  upon  condition  of  building, 
rfeited  by  not  performing  within  a  convenient  time,  whereby 
evested  in  Jij  without  the  necessity  of  an  entry  to  taice  ad- 
(he  breach  of  condition,  as  ho  was  in  possession,  and  without 
e  non-performance  of  the  condition.  Hamilton  v.  EllioUy 
15. 

intent  to  create  a  condition  must  be  not  only  clear,  but  in  a 
»ed  in  apt  words;  though  in  a  will  the  intent  governs  so  far 
rds  ad  faciendum^  faciendo  J  ea  inteniioney&jc.  make  a  con- 
ok  V.  Trimble,  9  W.  16.  Gibson,  C.  J. 
ere  a  conveyance  of  land  wus  made  by  a  father  to  a  son, 
oration  of  8160,  and  a  comfortable  living  to  be  given  to  the 

(the  grantor)  '<  his  wife  Jane  and  his  daughter  Mary  during 
il  lives,  by  the  said  A.  T."  (the  grantee),  it  was  held  that 

did  not  make  a  condition,  and  consequently  that  the  grantor 
naintain  ejectment  on  failure  of  the  grantee  to  perform  the 
look  V.  Trimble,  9  W.  15. 

where  the  vendor  stipulated  by  articles  of  agreement  duly 
at  the  vendee  should  pay  certain  bonds  which  the  vendor  had 
former  owner  of  the  land,  and  also  that  the  vendee  should 
provide  certain  articles  annually  for  the  vendor  and  his  wife 

lives,  and  after  their  death  should  pay  certain  money  to  the 
vendor;  and  afterwards  a  conveyance  was  executed  by  the 
he  vendee,  which  at  the  conclusion  thereof  was  declared  to 

nevertheless  to  the  conditions  and  obligations  contained  in 
icie  of  agreement  existing  between  the  parties,  bearing  date," 
held  that  this  was  an  estate  upon  condition  which  might  be 
•  ejectment  brought  by  the  heirs  of  the  vendor  against  one 

the  land  at  sheriflPs  sale.     Bear  v.  fVhisler,  7  W.  144. 
3re  a  person  once  dispenses  with  a  condition,  he  cannot  after- 
'  for  a  subsequent  breach  of  the  condition.     If  he  has  any 

by  an  action  of  covenant  on  the  articles  for  a  breach  of  the 
Dicket/  V.  M'Culloughy  2  W.  &  S.  100.     Rogers,  J. 

I.  Of  the  cancelling  and  spoliation  of  a  deed. 

ipears  to  be  fully  established,  that  the  cancelling  of  a  con- 

and  will  not  revest  the  title  in  the  grantor.    Wiley  v.  Christ, 

Kennedt,  J. 

if  a  deed  has  not  been  put  on  record,  and  the  grantee  should 

nt  consideration  cancel  the  deed,  for  the  purpose  of  revesting 

he  grantor,  he  would  not  be  allowed  in  equity  to  set  up  the 

t>y  parol  evidence  of  its  contents.    Ibid. 

{  bonds  have  been  given  for  the  purchase-money,  and  both 

1  bonds  have  been  cancelled  by  agreement  at  the  same  time. 

sre  a  deed  or  other  paper  is  proved  to  be  destroyed  or  sup- 
here  is  vehement  suspicion  of  its  having  been  done,  the  pre- 
%  odium  spoliatoris  applies  in  favour  of  the  party  who 
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claims  under  such  paper,  ihough  the  contents  are  not  proved,  ^skewf, 
OdenheimeVy  1  Bald.  391. 

167.  The  fact  of  spoliation,  &c.  may  be*  proved  by  the  answer,  ott 
oath,  of  the  opposite  party;  so  may  the  contents  of  the  paper.   IbvL 

168.  Where  the  party  spoiled  comes  to  charge  the  spoiler  in  account, 
in  order  to  raise  a  debt  aeainst  him,  he  must  give  some  evidence  beyond 
the  fact  of  spoliation.    Ibid.  ^ 


DEPENDENCY. 

1.  A  dependency  is  a  territory  distinct  from  the  country  in  which  the 
supreme  sovereign  power  resides,  but  belonging  rightfully  to  it,  and  sub- 
ject to  the  laws  and  regulations  which  the  sovereign  may  think  proper 
to  prescribe,  and  differs  from  di possession  in  this,  that  it  is  held  byotfier 
title  than  that  of  mere  conquest.  United  States  v.  The  Nancy^  3  W.C 
C.  R.  281. 

2.  The  island  of  Malta  was  not  a  dependency  of  Great  Brittio^ii 
1811.    Ibid. 


DEPRECIATION. 

1.  Under  the  act  of  1781,  auditors  were  appointed  only  where  ihoi 
was  a  dispute  about  the  depreciation.    Cooper  v.  CoateSy  1  D.  248. 

2.  And  unless  it  appeared  that  the  contract  arose  between  the  Ifltof 
January,  1777,  and  1st  of  March,  17S1,  the  court  would  not  appoint 
auditors,  under  the  act  of  1781.    Bobb  v,  AVEweny  1  Y.  352. 

3.  Where  there  was  a  dispute  about  depreciation,  auditors  alon^ 
and  not  a  jury,  had  power  to  give  relief.  Levant,  i^ey,  2  Y.  8i(l 
Kennedy  v.  Kennedy ^  3  Y.  15.  Miller  v.  Leonard^  2  D.  237;  S.C.  ll- 
570. 

4.  The  act  of  1781,  is  an  ex  post  facto  act,  and  should  be  constnri 
strictly.  In  the  case  of  reduced  payments,  though  auditors  are  restricted, 
yet  courts  and  referees  have  always  gone  on  the  general  justice  of  ih 
case.     Becvp  v.  Baxter  ^«  a/.,  2  D.  132.     Shipfen,  J. 

5.  Where  a  bond  was  given  on  a  previous  contract,  made  when  p»|f 
money  was  depreciated,  auditors  under  the  act  reported  the  full  sum ■ 
hard  money,  and  the  court  confirmed  the  report.  Lee  v.  Biddu^^ 
Ct.  cited  Add.  61.    St,  Clair  v.  Galbraith,  Add.  50. 

6.  One,  by  will  dated  May  27th,  1777,  bequeathed  to  his  daugbW 
"the  sum  of  jei50  current  money  of  the  state  of  Pennsylvania, «^ 
she  came  to  the  age  of  eighteen."  The  testator  died  in  May,  \WM 
the  legatee  came  of  age  in  1783.  In  an  action  on  a  penal  bi'l?iJ 
on  such  legacy,  it  was  held,,  that  the  case  was  a  proper  one  forafl*- 
tors,  under  the  act  of  1781.  ArCullough  v.  Montgomeryt  7&* 
R.  17. 
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DISTURBANCE. 

refusal  ofpermission  to  exercise  a  right,  does  not  amount 
urbance  oflhat  right.    Downing  v.  Baldwin^  1  S.  &  R. 


DOMICIL. 

;il  may  be  defined  a  residence  at  a  particular  place,  accom- 
^ositive  or  presumptive  proof  of  continuing  it  an  unlimited 
;he  conclusion  of  law  on  an  extended  view  of  facis  and 
5.  Guier  v.  O^Daniel^  1  Binn.  352,  in  note.  Rush,  Pres. 
is  prima  facie  domiciled  at  the  place  where  he  is  resident 
'  bis  death;  and  it  is  incumbent  on  those  who  deny  it,  to 
sumption  of  law.  Ouier  v.  O^Daniel,  ut  supra. 
)  no  fixed  period  of  time  necessary  to  create  a  domicil.  It 
lired  after  the  shortest  residence,  under  certain  circum- 
under  others,  the  longest  residence  is  insufficient  for  the 
id, 

inicil  of  a  minor  follows  that  of  his  father,  and  remains 
ires  another,  which  he  cannot  do  until  he  becomes  a  person 
'bid. 

tbitant  or  resident  is  a  person  coming  into  a  place  with  an 
establish  his  domicil  or  permanent  residence,  and  actually 
t  intention,  by  taking  a  house  or  lodgings,  openmg  a  store, 
United  States  v.  The  Penelope^  2  Peters'  Adm.  Dec.  450. 
ce  is  a  question  of  intention.  By  a  removal  out  of  the 
:  an  intention  permanently  to  reside  elsewhere,  a  person 
[lis  residence;  nor  will  he  acquire  it  by  a  mere  intention  to 
lanently,  not  followed  by  actual  removal.     Casey^s  Case, 

tive  of  Philadelphia^  left  the  United  States  in  the  year 
',th  J^mericay  where  he  engaged  in  commerce,  and  remain- 
itil  1S22,  when  he  returned  to  Philadelphia^  where  he 
his  father,  and  expressed  an  intention  of  remaining  in  the 
in  an  instrument  styled  himself  of  Philadelphia.  In  1824 
Mexico,  under  an  agreement  of  partnership,  which  was  to 
e  or  five  years,  and  in  four  or  five  months  after  his  arrival, 
eld  that  the  domicil  of  origin  was  revived  in  1822,  and  that 
;ence  for  a  special  and  temporary  purpose,  efiected  no 
Iter's  Estate,  3  R.  312. 

rinciple  both  of  British  and  American  jurisprudence,  that 
>erty  has  no  locality  in  respect  of  the  svccessiony  which  is 
ding  to  the  law  of  the  domicil;  and  the  rule  is  extended 
sh  courts  even  to  creditors;  but  in  ^merica^  the  rights  of 
owing  allegiance  to  the  country  of  the  domicil,  are  gene- 
miversally  determined  by  the  lex  loci  Yei  sitse.  Mulliken 
ugh,  1  P.  R.  124.     Gibson,  J. 
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A.  When  ejectment  will  lie  in  general. 

B.  Proceedings  in  ejectment  at  common  law. 

C.  Proceedings  under  the  acts  of  1806  and 

1807. 

D.  What  title  must  be  shown  in  ejectment; 


and  of  the  erideoce  in  thia 
£.  Of  the  vaffiict  in  ejectment. 

F.  Conclusiveneas  of  a  Terdict  and  JQJgaab 

G.  Proceedings  after  judgment. 

H.  Of  the  damages  and  mesne  profits. 


A.  TThen  ejectment  will  lie  in  general, 

1.  Ejectment  is  almost  the  only  action  for  trying  title  to  land  inPeoo- 
sylvania.     Morris  v.  VandereUy  1  D.  67.     M'Kean,  C.  J. 

2.  Ejectment  will  only  lie  for  things  whereof  possession  may  be  de- 
livered by  the  sheriff.     Black  v.  Hepburne,  2  Y.  321. 

§.  Therefore,  it  will  not  lie  for  a  mere  privilege  of  a  landing  phoi; 
held  in  common  with  other  citizens  of  a  town.    Ibid. 

4.  The  payment  of  a  lien  or  a  charge  on  land,  may  be  enforced  lif 
ejectment.     Galbraith  v.  Fenton,  3  S.  &  R.  359. 

5.  Thus,  ejectment  will  lie  under  a  mortgage,  on  non-payment  rf 
money,  though  the  act  of  assembly  gives  a  different  mode  of  proceeding 
Smith  V.  Buchanan,  cited  1  Y.  13. 

6.  But,  it  seems,  ejectment  is  not  the  proper  form  of  action  to  recow 
a  legacy  charged  on  land.     Gause  v.  Wiley ,  4  S.  &  R.  509. 

7.  The  owner  of  the  soil  may  maintain  an  ejectment  for  land  in  wink 
others  possess  an  easement  or  right  of  way;  for  the  freehold  still  remaifli 
in  him.     Cooper  v.  Smith,  9  S.  &  R.  26. 

8.  An  equitable  estate  is  not  sufficient  to  support  an  ejectment  in  tb 
Circuit  Court.     Carson  v.  Bovdinot,  2  W.  C.  C.  R.  33. 

9.  Under  the  third  section  of  the  act  of  15th  April.  1782.  which  givw 
an  appeal  to  the  Common  Pleas  from  the  determination  of  the  regulator! 
of  party  walls,  and  provides  that  the  court  shall  direct  a  venire  to  trf 
the  matter  in  dispute,  the  proper  mode  of  trying  the  question  is  by  eject- 
ment.     TVells  V.  Fox,  1  D.  308. 

10.  Ejectment  cannot  be  maintained  by  the  vendor  of  land  against  hii 
vendee,  or  any  person  claiming  under  him,  to  enforce  payment  of  l!» 
purchase-money,  where  a  conveyance  has  been  made,  and  a  bond  takeo 
for  the  money.     AJegargel  v.  Saul,  3  Wh.  19. 

11.  Ejectment  will  not  lie  to  enforce  a  provision  in  a  deed  for  the  sop* 
port  of  the  grantor,  which  was  part  of  the  consideration,  and  amonntiflf 
to  a  covenant,  but  not  to  a  condition.     Cook  v,  Trimble,  9  W.  15. 

12.  Since  the  act  of  1834,  giving  the  Orphans'  Court  equity  jot* 
diction  in  the  case  of  legacies  charged  upon  land,  ejectment  willnoiw 
to  enforce  a  provision  in  a  will,  by  which  the  payment  of  a  suinw 
money  or  the  support  of  a  widow,  &c.  is  charged  upon  land.  Cravent 
Bleakney,  9  W.  1 9.     Downer  v.  Downer,  9  W.  60. 

(B)  Proceedings  in  ejectment  at  common  law. 

13.  Joint-tenants  must  unite;  and  one  of  three  joint-tenants  cannot 
recover  a  third  part  of  the  premises  of  a  strapger.  Milne  v.  Cutnntingfj 
4  Y.  577. 

14.  The  court  are'bound  to  take  notice  of  the  real  parties  litigariD?* 
Campbell  v.  Sproat,  1  Y.  20. 
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jectment  may  be  maintained  .against  several  defendants, 
rate  titles;  who  may  defend  themselves  separately  on  cheir 
lies.  While  v.  Pickeringy  1 2  S.  &  R.  435. 
e  the  declaration  set  out  k  joint  demise,  and  it  appeared  on 
t  the  pliiintiffs  were  tenants  in  common,  it  was  held  that 
lot  recover.     Ibid. 

)y  of  a  declaration  having  been  delivered  to  the  sheriff  to  be 
IS  discovered  that  the  lessor  had  died  before  the  date  of  the 
ire  the  return  day,  another  declaration,  stating  a  lease  before 
ieath,  was  delivered  und  filed.  A  motion  to  quash  the  pro- 
s  refused.  Ferguson  v.  Smallmany  Add.  13. 
3turn  of  the  marshal  in  ejectment,  stating  that  he  had  shown 
to  one  defendant,  and  delivered  a  copy  at  the  dwelling  of 
presence  of  his  wife,  is  not  sufficient;  as  it  is  necessary  tliat 
le  declaration  should  be  left  at  the  house  of  each,  and  the 
)r  explained.  If  it  appear  by  the  marshal's  return  that  both 
eside  in  the  same  house,  then  it  is  sufficient  to  deliver  one 
declaration.  Campbell  v.  Harper,  3  W.  C.  C.  R.  356. 
msj  that  justices  of  the  peace  of  the  state,  may  receive  proof 
e  of  process  of  ejectment  out  of  the  C.  C.  U.  S.  Huidehoper 
W.C.  C.  R.135. 

nent,  for  want  of  an  appearance,  must  be  against  the  casual 
ir diner  v.  Murray ,  4  Y.  560. 

claration,  by  tenants  in  common,  quod  demiserunt,  is  bad. 
5*  al.  V.  Nixon,  3  Y.  285. 

Hons  in  tlie  declaration  against  the  casual  ejector,  may  be 
e  declaration  against  the  real  defendant.  Huidekoptr  v. 
I  W.  C.  C.  R.  257. 

e  a  declaration  stated  a  lease  on  a  certain  day,  to  ho\d  from 
ay,  and  that  the  defendant,  on  the  same  r/ay,  afterwards 
essee,  it  vt^^ruled  that  the  latter  words  might  be  considered 
;e.  Lynn  4"  «/.  v.  Downes,  1  Y.  518. 
enlargement  of  the  term  is  matter  of  mere  form;  aod  if  the 
refuse  to  permit  an  amendment  for  the  purpose,  it  will  be 
the  act  of  1806.  Maus  v.  Montgomery,  10  S.  &  R.  192. 
e  judgment  had  been  entered  for  the  plaintiff  ia  the  Com- 
ind  possession  delivered  after  the  expiration  of  the  term  laid 
at  ion,  the  Supreme  Court  permitted  the  term  to  be  enlarged 
idant  in  error,  on  his  paying  the  costs  of  the  writ  of  error. 
'ind/ay,  6  S.  &  R.  227. 

ever  a  landlord  means  to  take  defence,  he  ought  to  make 
irty  to  the  record.  Clayton  v.  •Alshouse,  2  D.  150. 
1  the  defendant  has  taken  getieral  defence,  and  entered  into 
I  rule,  he  cannot  confess  lease,  entry  and  ouster,  for  a  part 
tenements  laid  in  the  declaration,  but  must  confess  for  the 
llson  V.  Campbell,  1 1).  126. 

e  one  is  in  possession  of  lands  at  the  time  of  an  ejectment 
appears  and  pleads  generally,  he  cannot,^at  the  trial,  narrow 
:o  part  of  the  lands  in  his  possession,  but  the  plaintiff  will 
ict  for  such  part  as  he  is  entitled  to,  and  could  prove  to  be 
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in  the  occupation  of  the  defendants  at  the  commencement  of  thesoS. 
Mayor,  ^-c.  v.  Clifford,  4  Y.  272. 

29.  Though  the  plaintiff  cannot  compel  two  defendants,  havingsefml 
interests,  to  submit  to  a  joint  trial,  yet  the  latter  may  conclude  theoiselni^ 
by  a  joint  appearance  and  plea.     Burkhart  v.  Row^  4  Y.  134. 

30.  A  motion  to  enlarge  the  term,  in  order  to  support  an  ezecotioi^ 
was  refused,  after  a  lapse  of  thirteen  years  from  the  judgment,  and  tf: 
five  years  from  the  expiration  of  the  term,  and  after  a  new  party  U 
come  into  possession.     Campbell 'v.  Gratz,  6  Binn.  115. 

31.  Where  the  term  laid  in  the  declaration  expires  after  verdict  fir 
the  plaintiff  and  a  rule  to  show  cause  why  a  new  trial  should  notb 
granted,  the  court  will  allow  it  to  be  enlarged.  Woods  v.  Oalbnati^i 
Y.  536. 

32.  In  ejectment  in  the  Circuit  Court  of  the  United  States,  it  is 
sary  to  set  forth  in  the  discluration  that  the  value  of  the  land  excMiij 
500  dollars,  otherwise  the  suit  will  be  dismissed.    I^dnmng  v. 
4  W.  C.  C.  R.  624. 

33.  Judgment,  by  default  and  habere  facias  possessionem  tJxxxiJA 
set  aside,  the  service  not  having  been  made  on  the  tenant  in  possessM^I 
but  the  landlord.     West  v.  Talmauy  4  W.  C.  C.  R.  200. 

34.  A  motion  to  set  aside  a  judgment  by  default,  niade  after  the. 
is  over,  by  petition  to  the  judge,  is  not  within  the  words  or  equity  of ih 
18th  section  of  the  act  of  1789.     Popino  v.  JiTjlUisier,  4  W.  C.  d 
393. 

35.  A  judgment  by  default  against  the  casual  ejector  for  want  of  if  j 
pearance  and  confession  of  lease,  &c.  may  be  set  aside  at  asabseqMril 
session  upon  good  cause  shown,  where  the  defendant  swears  to  roeiili^ 
and  a  trial  has  not  been  lost:  the  affidavit  of  the  party  is  sufficient  grovi 
for  the  motion.     Ibid. 

36.  If  there  be  two  or  more  defendants  in  ejectment,  and  there  is  m 
evidence  to  prove  possession  in  one  of  them,  the  jury  may  find  a  Terfct 
in  his  favour  at  the  bar,  so  as  to  authorise  the  other  defendant  to  en* 
mine  him  as  a  witness.     Landing  v.  Case,  4  W.  C.  C.  R.  169. 

37.  Where  two  or  more  persons  holding  distinct  and  separate  fomt 
sions  of  the  premises  mentioned  in  the  declaration,  are  united  in  iIk 
same  declaration,  and  jointly  enter  into  the  common  rule  and  |>le4 
judgment  may  be  given  against  them  separately,  if  their  separate  !»•• 
sessions  are  found  by  the  jury  or  are  stated  in  the  demurrer  to  evideoei 
Bayard  v.  Cole/ax,  4  W.  C.  C.  R.  38. 

38.  The  defendant  cannot  call  upon  the  marshal  to  return  a  writ  of 
habere /adas  possessionem,  although  the  plaintiff  may  do  so.  /«!«'• 
Kline,  4  W.  C.  C.  R.  64. 

39.  Unless  a  writ  of  habere  facias  possessionem  be  actually  leturtA 
executed,  the  plaintiff  who  has  been  turned  out  of  possession  by  tbt 
defendant,  may  upon  cp  suggestion  of  "vicff  comes  non  misit  hm 
obtain  an  attachment  or  sue  out  a  new  writ  of  habere  facias,so9Stf 
regain  the  possession;  and  the  fact  of  the  writ  having  been  executed,* 
not  sufficient,  unless  it  appears  of  record;  and  the  writ  need  noll» 
returned  unless  on  the  application  of  the  plaintiff.  United Sialest 
Slaymaker,  4  W.  C.  C.  R.  169. 
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C.  Proceedings  under  the  acts  of  1806  and  1807. 

imicable  action  of  ejectment  is  good,  although  the  act  of  1806 
It  all  writs  of  ejectment  shall  be  in  the  form  prescribed  by 
id  not  otherwise.  Massey  v.  Thomas^  6  Binn.  333. 
iction  of  ejectment  may  be  maintained  in  the  name  of  the 
of  a  tract  of  land,  although  such  warrantee  may  be  ignorant 
tution  of  the  action,  and  has  no  interest  in  it.  Campbell  v. 
,  I  W.  70.     (Huston,  J.  dissenting.)    S.  P.  Rosa  v.  Bcerker^ 

although  witnesses  who  had  resided  near  the  land  for  many 
produced  to  prove  that  they  never  heard  of  him.  Boss  v. 
W.  391.     (Huston,  J.  dissenting.) 

defendant  may  insist  on  the  writ  pursuing  the  form  pre- 
the  act,  but  he  must  take  the  objection  at  an  early  stage  of 
dings.'  A  defect  in  form  will  be  cured  by  verdict;  provided 
ption  of  the  land  is  sufficiently  certain  to  support  the  judg- 
}h€T  V.  Larick^  7  S.  &  R.  99.  S.  P.  Lyons  v.  Miller^  4  S.  &  R. 

!  omission  of  the  name  of  the  township,  in  the  writ,  will  be 
plea  in  abatement.     Lyons  v.  Miller^  ut  supra. 

if  the  objection  be  not  pleaded  in  abatement,  it  cannot  after- 
nade.     Ibid. 

le  praecipe  for  the  summons  contains  a  sufficient  description  of 
I  is  not  necessary  for  the  plaintiff  to  file  another  description. 
Benn  fy  a/.,  6  Binn.  99. 

rril  of  ejectment  which  mentions  the  township  and  county,  the 
'acres,  and  the  names  of  the  owners  of  the  tidjoining  lands,  is 
t  description  of  the  land,  within  the  act.     Havm  v.  NorriSy  4 

Lyons  v.  Miller,  4  S.  &  R.  279. 

ere  a  trustee  died,  pending  an  ejectment,  and  by  his  will  de- 
-eal  estate,  without  naming  particularly  the  land  in  dispute,  to 
'  and  some  of  his  sons,  it  was  held,  that  the  devisees  were 
>ns  next  in  interest,"  under  the  act  of  13th  April,  1807,  and 
entitled  to  be  substituted  as  plaintiffs.    Hunt  v.  Crawford,  3 

;ual  possession  by  some  one  residing  in  the  county  where  the 
seems  necessary  to  authorise  an  ejectment  under  the  act  of 
^aln  V.  Shearman,  8  S.  &  R.  361, 365. 

der  the  80lh  and  88th  sections  of  the  act  of  1836,  an  action  of 
cannot  be  commenced  by  serving  the  writ  in  a  county  in 
part  of  the  land  lies,  although  the  party  defendant  may  reside 
lunty.    Bellas  v.  Houtz,  8  W.  373. 

lere  the  Orphans'  Court  directed  an  Issue  in  ejectment,  in  which 
be  plaintiff,  and  B  defendant,  in  which  the  question  to  be  de- 
luld  be,  whether  the  plaintiff  was  entitled  to  recover  under  a 
I  C;  and  an  amicable  action  of  ejectment  was  entered  in  the 
Pleas,  in  which  the  defendant  pleaded  the  general  issue,  and 
\  a  verdict  and  judgment  for  the  plaintiff,  but  no  declaration 
iption  of  the  land  was  filed,  the  proceedings  were  held  to  bo 
I.  Wallace  v.  Elder^  5  S.  &  R.  143. 
1—51 
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52.  Where  a  Statement  described  land  as  **  a  certain  piece  or  parcel 
of  land,  situate  below  and  adjoining  j2  township,  B  county^  contaiuiBg 
forty  acres,  be  the  same  more  or  less,  being  part  of  a  tract  of  land  m* 
veyed  in  the  name  of  C  Dy  and  bounded  by  land  surveyed  in  the  naoM 
of  E  F;^*  this  was  held  to  be  a  sufficient  description.  ThomoiY.  Cu^ 
4S.&R.  271. 

53.  A  variance  in  the  description  of  land,  betweeo  the  writ  and  tbi 
statement,  is  cured  by  verdict.     IbicL 

54.  A  description  of  the  land  claimed  as  <Uwo  houses,  one  ban, 
eighty  acres  of  arable  land,  twenty  acres  of  wood-land,  with  the  appur- 
tenances, in  Fenn^s  township,  Northumberland  county,  being  panofi 
tract  of  land  surveyed  in  pursuance^of  a  warrant  granted  to  Willian 
Gill,"  is  sufficient,  after  verdict.    Fisher  v.  Larickj  7  S.  &  R.  99. 

55.  A  description  setting  forth  that  the  ejectment  was  brought  te 
^^ fifty  acres  of  land  in  Athens  township,  Crawford  county,  booodtd 
northwest  and  south  by  land  of  the  plaintiff,  part  of  the  same  tract  Ni 
157»  and  east  by  land  of  the  heirs  of  Daniel  Carlin,"  was  kdd  to  h 
sufficient.     Tryon  v.  Carlin,  5  W.  371. 

5Q.  Where  a  description  has  not  been  filed,  the  court  can  neitber 
order  on  a  cause  for  trial,  not  grant  a  non  pros,  although  a  rule  fortiid 
or  non  pros  has  been  obtained.     Russel  v.  Fee^  1  Br.  194. 

57.  Nor  will  the  court  strike  an  ejectment  off  the  docket /or  waot  if 
a  description,  without  a  previous  rule.    Id,  196. 

58.  Where  a  cause  had  been  depending  for  upwards  of  three  yeus 
without  a  description,  the-conrt  granted  a  rule  to  file  a  descriptioo  or 
non  pros,  returnable  in  four  days.    Ibid. 

59.  It  is  the  duty  of  the  plaintiff,  where,  after  a  plea  of  not  guilty,i 
rule  for  trial  on  non.  pros  has  been  taken,  to  file  a  description  of  ti» 
land,  join  issue,  and  put  the  cause  on  the  trial  list.  Galloioay  v.  Sauk- 
ders,  2  S.  &  R.  405. 

60.  Where  a  statement  was  filed  against  one  defendant  only,  beibn 
the  first  term,  and  afterwards  the  sheriff  added  the  name  of  another  per- 
son found  in  possession  as  defendant,  according  to  the  act  of  asseroblf, 
it  was  held,  that  the  statement  was  good,  and  that  if  it  wasnecessarrto 
add  the  name  of  the  other  defendant,  the  court  below  might  havepe^ 
mitted  an  amendment  accordingly,  even  after  verdict  and  judgment, aod 
the  .Supreme  Court  would  consider  such  amendment  as  having  befl 
made.     Irish  fy  al.  v.  Scovell,  6  Binn.  55. 

61.  A  defendant  in  ejectment  who  makes  no  pretence  of  tiiIe,iod 
wishes  to  avoid  a  verdict  for  costs,  must  make  a  disclaimer  of  reconi 
either  at  the  entry  of  the  plea,  or  at  a  period  sufficiently  early  to  vifl 
the  plaintiff  of  the  nature  of  the  defence  to  be  made  at  the  trial;  vben 
defence  is  taken  for  a  part  there  is  necessarily  a  disclaimer  of  titletotbs 
residue.     Steinmetz  v.  Logan,  3  W.  160. 

62.  The  motion  for  judgment  in  an  action  of  ejectment,  mnsti* 
founded  on  an  affidavit  of  service,  and  must  be  at  the  term  when  de&iA 
is  made.     TVaer  v.  Boxoman,  3  P.  R.  70. 

63.  Judgment  by  default  in  ejectment,  cannot  be  entered  at  the ^'»' 
term,  under  the  act  of  1806,  lor  does  the  supplementary  act  of  ISOJ 
make  any  alteration  in  this  respect,  f^anderslice  v,  Garten,  HS.* 
R.  273. 
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I.  A  judgmeDt  by  default  in  an  action  of  ejectment,  without  an  affi- 
i  of  the  service  of  the  writ,  is  erroneous.  MicAew  v.  AVCoy^  3  W. 
.501. 

5.  Under  the  acts  of  1806  and  1807,  a  formal  joinder  of  issue  in  eject- 
it,  is  not  necessary.  Immediately  on  the  plea  of  not  guilty  being 
in,  issue  is  considered  as  joined.     Gallagher  v.  M^Nutt,  3  S.  &  R. 

% 

6.  No  other  plea  than  not  guilty  can  be  pleaded  in  ejectment.  Ibid. 

7.  It  is  not  necessary  to  plead  the  act  of  limitation  in  ejectment.  The 
sfit  of  the  act  is  secured  to  the  defendant  by  his  plea  of  not  guilty. 

B.  Although  the  act  of  assembly  direbts  that  the  plea  in  ejectment 

I  be  ^  not  guilty,^'  yet  it  may  be  that  the  legislature  intended  to  direct 

'  as  to  the  plea  in  baVy  that  should  be  put  in  to  thi»  action,  and  to 

e  pleas  in  abatement  as  at  common  law;  and  the  clause  of  the  act 

ch  directs  that  the  plea  shall  be  "  not  guilty,"  when  taken  in  connec- 

with  the  first  section  of  the  act,  would  seem  to  indicate  something  of 

kind.     Campbell  v.  Galbreath,  1  W.  76.    .Kennedy,  J. 

h  Notwithstanding  the  words  of  the  act  of  1807,  the  defendant  in 

tment  may  plead  in  abatement.   Campbell  v.  Galbreath,  5  W.  428. 

}.  Therefore  he  may  plead  that  there  is  no  such  person  in  existence 

fie  plaintiff.    Ibid. 

L.  But  such  plea  cannot  be  put  in  after  a  plea  in  bar,  nor  after  a  ge- 

il  imparlance.   Ibid, 

I.  The  return  of  the  sheriff  of  certain  persons  being  in  possession, 

nly  prima  facie  evidence,  which  the  defendants  may  rebut  by 

Aring  that  they  are  not  in  possession.     Cooper  v.  Smithy  9  S.  & 

J6. 

3.  But  such  return  \9  prima  facie  evidence  of  possession  by  the  de- 
lants,  whether  they  be  originally  named  in  the  writ,  or  added  by  the 
iff.  Dietrich  v.  Mateer,  10  S.  &  R.  151.  S.  P.  Gratz  v.  Benner, 
3.&R.  110. 

4.  Under  the  3d  section  of  the  act  of  1807,  in  case  of  the  death  of  a 
mdant,  the  person  next  ii^nterest  may  be  compelled  by  rule  to  ap- 
r.  Dames  v.  FFelsh,  7  S.^  R.  203. 

5.  Quere.  As  to  the  costs  previous  to  the  death  of  siich  party. 
(/. 

8.  Where,  in  ejectment  by  persons  claiming  as  heirs  of  the  person 
seised,  the  defendants  pleaded  jointly,  and  defended  on  the  ground 
I  will,  which,  if  substantiated,  defeated  the  claim  of  the  plaintiffs  alto- 
ier,and  the  defendants  showed  no  separate  defence  or  title,  nor  asked 
a  separate  trial,  it  was  heldy  that  they  could  not  assign  for  error  that 
plaintiffs  had  joined  in  the  action  different  persons,  in  possession  of 
^rent  properties,  in  different  situations,  and  holding  under  different 
^  and  that  a  general  verdict  and  judgment  were  entered  against  all 
defendants.   Jones  v.  Hartley ^  3  Wh.  178. 

7.  The  court  will  not  allow  the  defendant's  name  to  be  struck  out  in 
^r  to  substitute  the  landlord's,  without  consent  of  the  plaintiff;  but 
landlord  may  be  admitted  as  co-defAdant.  Emlen  v.  Hoopsj  3  S.  & 
130. 

8.  The  admission  of  a  party  claiming  right  to  defend  as  landlord  in 
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an  action  of  ejectment,  under  the  9th  section  of  the  act  of  21st  of  March, 
1772,  is  an  act  of  the  court,  whose  duty  it  is  to  inqaire  before  makii 
the  order,  whether  the  applicant  stands  in  the  relation  of  landlord, oi 
whether  his  claim  of  title  is  consistent  with  the  possession  of  the  oeco- 
pier.     AT  Clay  v.  Benedict^  I  R.  424. 

79.  Where  it  appeared  from  the  record,  that  on  a  certain  day, an  H* 
torney  appeared  for  A.  B.,<'the  landlord,''  and  pleaded  not  guilty, anl 
entered  a  rule  of  arbitration,  and  there  was  no  adjudication  of  theeM 
on  the  subject,  it  was  held  that  A.  B.  was  to  be  considered  as  a  straDgOi 
having  no  right  to  enter  a  rule  of  reference.     Ibid, 

80.  A  third  person  claiming  adversely  to  the  plaintiff,  cannot  be  li* 
nnitted  as  co-defendant  in  ejectment  by  a- lessor  against  his  tenant  Bupt 
V.  Smith,  5  W.  55. 

81.  In  ejectment  upon  articles  by  which  the  defendant  contracted  H 
sell  the  land  to  the  plaintiff,  the  court  refused  to  permit  a  third  perMMH 
be  made  a  party  defendant,  upon  affidavit,  that  at  a  certain  day  (bete 
Xhk  ejectment  brought)  he  had  made  a  contract  with  the  defendant  it 
the  purchase  of  the  land,  and  on  a  certain  day  after  the  ejectment, » 
ceived  a  deed  for  the  same,  and  had  paid,  or  secured  to  be  paid  tohii 
certain  large  sums  of  money  in  ignorance  of  the  ejectment  and  of  tki 
alleged  contract.    Laos  v.  Caldwell,  2  M.  390. 

82.  Where  an  ejectment  is  served  on  a  tenant  who  does  not  noii^ 
his  landlord  to  appear,  the  court  will  open  a  judgment  obtained  by  di> 
fault  and  permit  the  landlord  to  be  made  defendant  and  contest  the  tidb 
Wharton  v.  Botham,  2  W.  &  S.  158. 

83.  But  this  will  not  be  permitted  on  the  application  of  one  wboifii 
possession,  and  states  himself  to  be  the  agent  of  other  persons  who  ban 
long  since  sold,  and  admits  he  has  never  paid  rent;  though  he  says  be 
has  made  repairs.     Ihid. 

84.  In  ejectment  under  the  plea  of  not  guilty,  the  defendant  mtf 
prove  that  the  plaintiff  was  dead  at  the  time  of  the  ins-tiiutioQ  of dn 
suit.     Patterson  v.  Brindle,  9  W.  98, 

85.  In  ejectment  against  several  who  appeared  and  pleaded  joiiiily,i 
judgment  of  nonsuit  was  given,  althoujli  one  of  the  defendants  wi 
dead  at  the  time,  and  iiis  representatives  had  not  been  substiioiei 
Held,  that  this  was  not  erroneous.    Nickle  v.  ^PFarland,  7  W.  40d. 

86.  In  ejectment  against  two,  one  appeared  and  pleaded  to  iss(^ 
the  other  disclaimed,  and  objected  to  the  jury  being  sworn  as  to  hin* 
Held,  that  the  cause  was  not  at  issue  as  to  both  the  defendants,  and  tint 
the  conrt  in  such  case  should  con^pel  the  disclaiming  defendant  to  li** 
judgment,  or  order  him  to  plead  instanter  the  general  issue;  and  ibe 
court  having  ordered  the  trial  on  as  to  both  defendants,  the  judgnirtt 
was  reversed;  although  the  jury  found  for  the  defendant  who  had (fr 
claimed.     Bratton  v.  Mitchell^  5  W.  09. 

D.  JJliat  title  must  he  shown  in  ejectment;  and  of  the  evidence  admufff^ 

in  the  action. 

87.  The  lessor  of  the  plaintiff  shall  not  be  obliged  to  showliistitte 
further  back  than  from  the  person  last  seised,  first  showing  the  estate  to 
be  out  of  the  commonwealth.  Said  by  M'Kean,  C.  J.  tohavebetf 
ruled  by  him  at  Lancaster.     Shrider  v.  Nargan,  1  D.  68. 
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e  plaintiflf  must  recover  on  the  strength  of  his  own  title^and 
3  weakness  of  the  defendant's.  Walker  v.  Coulter^  Add.  390. 
Reynard,  2  S.  &  R.  65.  Covert  v.  Irwirij  3  S.  &  R.  288. 
t  a  defendant  eaftnot  avail  himself  of  this  rule  against  a  plain- 
1  he  has  fraudulently  induced  to  purchase  a  bad  title.  Lane 
rdy  2  S.  &  R.  65.  Contra,  Walker  v.  Coullery  Add.  390,  393. 
iefendant  in  ejectment  may  in  all  cases  (excepting  as  between 
ind  tenant,  or  in  some  special  case)  show  title  in  himself,  not- 
ling  he  has  acquired  possession  from  the  plaintiff  by  force  or 
hosier  V.  iPDevett,  9  W.  845.  S.  P.  Griffeth  v.  Dobson^  3 
1;  (as  stated  and  explained  by  Rogers,  J.,  in  9  W.  345,);  and 
%fPro  taniOf  Harris  v.  Bell,  10  S.  &  R.  43. 
lough  a  naked  wrong-doer  is  bound  to  restore  a  possession 
^ined,   yet  a  wrong-doer  with  title,  though  liable  to  make 

I  on  an  indietment  for  forcible  entry  and  detainer,  cannot  be 
i  to  do  so  by  an  action  of  ejectment.  Prutzman  v.  Ferr^e, 
\3. 

id  it  is  not  necessary  to  show  that  he  had  title  at  the  time  of 
,  if  he  while  in  possession  obtain  a  conveyance  from  the  owner 
le.    Ibid, 

ejectment  by  a  trustee,  an  intruder  cannot  set  up  an  outstand- 
y  in  the  person  for  whose  benefit  the  title  is  attempted  to  be 

Huston  V.  Wickerhamy  8  W.  522.     Gibson,  C.  J, 
naked  possession  is  a  good  title  to  recover  against  one  who  put 
tiff  out  of  possession,  and  can  show  no  better  title:  Jllitery 
le  defendant  can  show  a  better  title.     Woods  v.  Lane^  2  S.  & 

there  be  a  better  title  than  the  plaintiff's,  the  defendant  in  eject- 

II  retain  his  possession  till  that  title  appear  against  him,  though 
^ior  title  be  by  actual  settlement.     Gilliland  v.  Hanna,  Add. 

plaintiff  in  ejectment  cannot  recover  upon  a  legal  title  obtained 
;  defendant,  in  pursuance  of  a  contract,  the  consideration  of 
id  entirely  failed;  and  which,  if  the  title  had  not  been  actually 
would  have  been  against  common  justice  to  enforce.  Bishop 
3  W.  &S.  261. 

he  general  rule  is  that  the  plaintiff  shall  recover  according  to 
at  the  lime  of  the  suit  brought;  but  if  pending  the  suit,  the  title 
3d  either  by  act  of  law  or  by  his  own  act,  he  shall  not  recover 
»n  adverse  to  the  will  of  the  party  in  whom  the  title  is  vested; 
entitled  to  his  damages  and  costs.    Rugan  v.  Phillips^  4  Y. 

the  plaintiff  have  not  a  regular  paper  title,  it  is  sufBcient  if  he 
ight  of  entry.  Milligan  v.  Dickson^  1  P.  C.  C.  435,  in  note. 
I  ejectment  against  any  other  than  the  proprietary,  or  one  claim- 
T  him,  it  is  not  necessary  for  the  plaintiff  to  show  the  tiile  out  of 
rietary,  if  a  right  of  entry  is  proved.  Hylton  v.  Brown^  1  W. 
204.  Mien  v.  Lyons^  2  W.  C.  C.  R.  475. 
^or  is  it  necessary  to  show  title  out  of  the  commonwealth  where 
intiff  and  defendant  derive  title  from  the  same  person.  Patton 
^borough,  9  S.  &  R.  47. 
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101.  The  plaintiff  in  ejectment  need  not  go  further  back  in  dedndag  , 
his  title  in  the  first  instance,  than  the  will  of  a  person  under  whom  hi 
claims,  who  died  seised  of  the  land.    The  law  presumes  a  fee-simpkil 
the  devisor  unless  the  contrary  is  shown,     f^est  v.  Pine,  4  W.  C.  C.R 
691. 

102.  Where  both  plaintiff  and  defendant  claim  under  the  saiDetiA|| 
the  plainiiff  is  not  bound  to  trace  back  his  title  beyond  the  ooronNt 
source  of  their  right.  If  there  be  an  adverse  right,  it  lies  on  the  delMi 
ant  to  show  it.     Riddle  v.  Murphy^  7  S.  &  R.  230. 

103.  In  ejectment  by  the  heirs  of  one  who  died  seised,  agaimC 
widow  or  her  second  husband,  it  is  not  necessary  for  the  plaintiA 
show  title  in  the  ancestor.     Cook  v.  Nicholas^  2  W.  &  S.  27. 

104.  In  order  to  recover  in  ejectment,  the  plaintiff  must  prove, 
that  he  had  title  at  the  time  of  the  demise  laid,  and  secondly,  thai 
defendant  was  in  possession  at  the  time  the  suit  was  brought    T 
fy  al.  v.  Fairplay,  6  Binn.  454. 

105.  But  Querey  Whether  the  plaintiff  may  not  recover  on  p 
that  the  defendant  had  been  in  possession  some  time  before  the 
mencenient  of  the  ejectment,  and  within  the  time  laid  inthede 
although  not  at  the  time  of  the  action  being  commenced.    Ibid, 

106.  If  the  equitable  estate  be  confiscated,  the  court  will  not  allofrtlli 
outstanding  legal  title  to  be  set  up  in  bar  of  the  title  of  the  pa 
Delancy  v.  M'Keen,  1  W.  C.  C.  R.  354. 

107.  Wherever  the  defendant  opposes  to  the  plaintiS^stitle,a  supoi* 
outstanding  title  in  a  third  person  under  whom  he  does  not  claim, it iDiA{ 
be  a  subsisting  and  available  title  on  which  the  asserted  owner 
recover  in  ejectment.  If  such  title  be  barred  by  the  statute  of  limitalioii 
or  by  a  descent  cast,  the  defendant  cannot  avail  himself  of  it.  Fostert 
Joice,  3  W.  C.  C.  R.  496.      Thomas  v.  Wright,  9  S.  &  R.  92. 

108.  Where  the  defendant  has  only  an  equitable  title  to  hold  till  off* 
tain  moneys  are  reimbursed,  the  plaintiff  is  entitled  to  recover  if  sod 
moneys  are  reimbursed  at  the  lime  of  trial:  but  if  the  defendant  hisi 
legal  title  of  that  description,  the  plaintiff  cannot  recover  unless  th 
moneys  were  reimbursed  at  the  institution  of  the  ejectment  Thtmn 
V.  Wright,  9  S.  &  R. 

109.  But  even  in  the  first  case  it  seems  that  the  court  exercising  diifr 
eery  powers  would,  under  circumstances,  interpose  to  prevent  the  plii^ 
tiff  recovering  C05/5.     Id.  93.     And  see  Hart  v.  Porter,  5  S.  k^^ 

110.  Where  one,  who  had  purchased  property  at  a  sheriff's  sale, « 
trust,  to  prosecute  an  ejectment  for  it,  for  the  common  benefit  of  hirow 
and  others,  and  to  divide  the  proceeds,  when  sold,  made  a  general  assigfr 
ment  for  the  benefit  of  his  creditors,  after  bringing  the  ejectment,  it  »* 
ruled  that  he  might,  nevertheless,  recover  in  the  ejectment  Thomjua^ 
V.  Dougherty,  Nisi  Prius,  12  S.  &  R.  448. 

111.  A  plaintiff  may  recover  part  of  the  land  for  which  the  soii^ 
brought     Santee  v.  Keister,  6  Binn.  36. 

112.  In  ejectment  against  the  purchaser  of  lands  of  Jl,  tenant  intai 
under  a  commissioner's  sale,  the  heir  in  tail,  after  his  death,  needoiij 
show  the  title  under  which  ^  held,  without  going  into  the  previoustit» 
Miller  v.  Wilson,  2  Y.  294. 

113.  In  ejectment  for  lands  sold  by  a  constable,  under  the  act  oi^ 
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ember,  1177,  for  not  serving  a  tour  of  duty  in  the  militia,  the  vendee 
It  show  the  warrant  of  the  lieutenant  to  the  constable,  and  all  the 
er  steps  preliminary  to  the  sale,  as  required  by  law.  Goodright  v. 
miOBi^  1  Y.  300.  « 

114.  If  one  defendant  in  ejectment  takes  a  special  defence,  excluding 
rticular  lands,  and  another  defendant  who  has  taken  a  special  defence, 
*»  it  up  at  the  trial,  the  former  cannot  go  into  evidence  to  show  an 
r)f  adverse  right  to  the  land  he  has  disclaimed.    Steel  v.  Finley^  3 

169. 

115.  Ji  leased  a  lot  of  ground  to  jB,  who  covenapted  to  deliver  up 
■M union  at  the  end  of  the  term,  and  it  was  agreed  that  the  possession 
Id  by  jB  should  have  no  effect  upon  the  right  of  either  party,  the  title 
Log  in  dispute  between  them.  Possession  not  having  been  delivered 
,  A  brought  ejectment,  and  it  was  then  agreed  between  the  parties 
(t  the  title  should  be  tried  in  the  suit,  and  if  the  court  should  be  of 
inion  that  the  right  of  possession  was  in  •Ay  he  should  have  all  the 
vantages  of  actual  possession.  Held,  that  under  the  agreement  B 
IS  authorised  to  show  that  the  title  to  the  premises  was  in  himself. 
ogror,  4*^.  V.  Bridge  Company j  4  Binn.  283. 

1.16.  Where  after  the  commencement  of  an  ejectment  one  of  the  plain- 
Eb  executed  a  deed  to  t^,  reciting  that  he  was  indebted  to  ^  in  a  cer- 
iB  sum,  payment  of  which  he  wished  to  secure,  and  assigning  to  •A  all 
a  interest  in  the  premises,  <Mipon  the  special  trust  and  confidence  to 
Hand  dispose  of  the  same  and  to  pay  to  the  said  B  the  said  debt,''  it 
M  held  that  the  defendant  in  the  ejectment  could  not  set  np  this  deed 
^defeat  the  suit,  and  therefore  that  it  was  not  admissible  in  evidence. 
hov&r  V.  GonzaluSj  11  S.  &  R.  314. 

117.  So  where  articles  of  agreement  were  entered  into  after  the  bring- 
S  of  the  ejectment,  reciting  the  pendency  of  the  suit,  and  that  the 
WDtiff  had  given  a  power  of  attorney  to  ^  to  prosecute  it  to  judgment, 
id  then  stating  that  the  plaintiff' had  agreed  to  grant,  bargain  and  sell, 
uddid  thereby  grant ,  bargain  and  sell  the  premises  to  ^/^  and  his  heirs, 
lio  was  to  prosecute  the  suit  by  virtue  of  the  power  of  attorney,  and 
aoficessful  to  pay  the  plaintiff*  a  certain  sum,  and  the  plaintiff'  should 
len  convey  the  land  to  him  in  fee:  .A  was  to  bear  the  expenses  of  the 
ait,bu\  if  unsuccessful  wj  was  not  to  pay  the  money  or  any  part  thereof. 
EeU^  that  this  was  only  an  executory  agreement,  which  did  not  pre- 
Mtt  the  plaintiff"  from  maintaining  his  ejectment.  Maus  v.  Mont- 
ornery,  11  S.  &R.  329. 

118.  The  plaintiff*  may  give  evidence  to  show  that  he  articled  to  sell 
Ml  land  to  a  third  person,  and  afterwards  recovered  from  him  in  eject- 
MDt,  for  the  purpose  of  showing  a  former  possession  in  himself.  P^an- 
«rfi  V.  Frick,  3  S.  &  R.  276. 

119.  An  agreement  by  the  lessor  of  the  plaintiff*  for  the  sale  and  con- 
^yance  of  the  land  to  the  defendant,  cannot  be  given  in  evidence  in  a 
1^1  at  laio  in  the  Circuit  Court,  as  it  is  at  most  only  evidence  of  an 
IWlable  title.     Willink  v.  Miles,  1  P.  C.  C.  R.  429. 

120.  Whore  the  plaintiff"  had  read  in  evidence  a  deed  from  one  under 
'hom  he  claimed,  ^reciting  that  possession  of  the  land  in  dispute  had 
^^  delivered  to  t^,  according  to  a  contract,  it  was  held,  that  to  rebut 
^  presumption  of  an  outstanding  title  in  Ji^  he  might  show  that  A  ad- 
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mitted  he  had  sold  to  another  who  had  sold  to  the  plaintiff.    Packer  r. 
Gonzalus,  1  S.  &  R.  526. 

121.  When  the  defendant  has  shown  title  in  a  third  person,  the  pItiB- 
tiff  cannot  demur  to  the  evidence  till  the  defendant  has  gone  through  thai 
whole.    Eropittary  v.  Ralston^  1  D.  18. 

122.  The  plaintiff  may  give  in  evidence,  that  certain  deeds,  necesa^ 
to  make  out  his  title,  are  in  the  hands  of  and  detained  by  a  third  pem% 
under  whom  the  defendant  claims  as  lessee.  JUorrisv,  Vandenn,l 
D.  65. 

123.  Evidence  of  the  value  of  the  land  at  the  time  the  plaintiff  pv- 
chased  it  is  not  admissible,  where,  the  plaintiff  did  not  purchase  thelail 
of  the  defendant,  or  any  one  under  whom  the  defendant  claiiiiili> 
Hoover  v.  Gonzalus,  11  S.  &  R.  314. 

124.  Evidence  of  improvements  made  by  the  defendant  is  admissibb 
in  ejectment  to  rebut  the  same  kind  of  evidence  given  by  the  plaiotil-| 
JMorris  v.  TVaviSy  7  S.  &  R.  220. 

125.  An  agreement,  admitting  the  defendant  in  ejectment  to  be  ii 
possession  of  the  premises,  does  not  preclude  the  pkuntiff  from  shov* 
ing  how  the  defendant  got  into  possession.  Bugglet  v*  Gaily  ii: 
232. 

126.  Where  an  agreement  was  entered  into  upon  the  trialof  an  adiai 
of  ejectment,  by  which  judgment  was  to  be  entered  in  favour  of  tb 
plaintiff,  to  be  released  and  vacated  on  the  payment  of  a  certain  sam,! 
or  before  a  certain  day,  together  with  costs,  otherwise  the  judgment ir 
stand  in  full  force  and  virtue;  it  was  held^  that  the  time  was  in  thisGMi 
of  the  essence  of  the  contract,  and  that  the  judgment  became  absoloteii 
the  failure  of  the  defendant  to  pay  at  the  appointed  time.  Gahkf* 
Hairiy  1  P.  R.  2G4. 

127.  And  it  was  heldy  that  the  title  of  the  plaintiff  was  not  divested  bf 
the  circumstance  of  the  defendant  having  paid  the  amount  of  the  mooqr 
to  the  plaintiff's  a/Zor/iey,  after  the  time  fixed  in  the  agreement  toil 
passed,  and  without  the  knowledge  of  the  plaintiff.     IbicL 

128.  In  an  ejectment  for  a  small  piece  of  land,  where  the  qnestioi 
was  of  actual  possession  for  twenty-one  years,  it  was  heldy  ihataded 
for  the  land  in  dispute  between  third  persons  was  not  evidence  to  prow 
the  extent  of  the  actual  occupation.  Heffelfinger  v.  Shutz,  16  S.&1 
44. 

129.  There  is  no  rule  of  law  better  established,  than  that  if  a  betw 
title  be  shown  on  the  trial  of  a  cause  than  the  plaintiff's,  whether  it  bi 
in  a  third  person  or  in  the  defendant,  the  plaintiff  cannot  recover.  K» 
nedy  v.  Speer,  3  W.  97.    Kennedy,  J. 

130.  Where  the  plaintiff  had  shown  a  title,  which  would  hifetB* 
titled  him  to  a  verdict  unless  that  of  a  defendant  were  better;  it  wit 
held  to  be  error  to  instruct  the  jury  that  "  they  were  not  called  \}pon\o 
decide  the  validity  of  the  defendant's  title,  the  only  question  being  hot 
far  the  plaintiff  had  made  out  his  own.''  Jack  v.  Dongherij/,^^' 
151. 

131.  If  a  defendant  in  ejectment  gives  no  evidence,  but  relies  iip|» 
the  insufficiency  of  the  plaintiff's  title,  it  is  not  error  in  the  court  to  in- 
struct the  jury  that  the  plaintiff  is,  upon  the  whole  case,  entitled  to I^ 
cover.    Foust  v.  Boss,  I  W  &  S.  501. 
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2.  A  defendant  in  ejectment,  who  had  set  up  an  old  title  in  a  third 
n,  was  permitted  to  show  the  record  of  a  recovery  by  such  third 
n  against  the  plaintiff,  not  to  prove  that  the  stranger  had  the 
r  title,  bnt  to  rebut  a  presumption  from  lapse  of  time,  of  his 
ig  abandoned  it.  ^non.  Pittsburg,  1827,  stated  by  Gibson,  C.  J. 
447. 

3.  In  ejectment  by  one  devisee  against  another  devisee,  it  was  Ae/r/, 
evidence  was  not  admissible  to  dispute  the  original  title  of  the  tes- 
»  under  whom  both  claimed.    Seckle  v.  EngUy  2  R.  68. 

4.  In  ejectment  against  a  stranger,  the  defendant  cannot  object  to 
tie  of  the  plaintiff,  founded  on  a  conveyance  of  the  legal  estate  by  a 
se,  on  the  ground  of  its  having  been  an  abuse  of  the  trust.  Coxe  v. 
irfen,  I  W.  533. 

5.  There  is  nothing  to  prevent  a  defendant  in  an  action  of  ejectment 
Ig  up  a  different  title  from  that  which  he  availed  himself  in  a  former 
ment.     Rice  v.  Bixlery  I  W.  &  S.  458.     Kennedy,  J, 

6.  In  ejectment  against  one  who  had  held  under  the  plaintiff,  before 
lefendant  will  be  permitted  to  give  evidence  of  a  title  different  from 
of  him  who  had  been  his  landlord,  he  must  prove  that  he  quitted 
fairly  gave  up  possession  of  the  premises  to  the  lessor,  and  afforded 
m  time  to  go  and  repossess  himself.  Where  the  tenant  notified  the 
lord^residing  at  some  distance)  that  he  had  quitted  and  surrendered 
)ossession,  and  then  immediately  returned  and  took  a  lease  from  an 
trse  claimant  and  went  into  possession  under  him;  this  was  held  not 
)  such  a  surrender  as  would  entitle  the  defendant  to  protect  his  pos- 
on  under  the  title  of  such  adverse  claimant.  Boyer  v.  Smithy  3 
449;  S.  C.  and  S.  P.  5  W.  ^S. 

M.  An  action  of  ejectment  which  involved  questions  of  boundary 
identity,  resulted  in  a  compromise,  by  which  the  son  of  the  defendant 
ihased  from  the  plaintiff,  and  executed  a  mortgage  to  secure  the  pur- 
te-money.  This  mortgage  was  afterwards  sued  out  and  judgment 
ined,  upon  which  the  land  was  sold  by  the  sheriff  and  purchased  by 
plaintiff;  in  ejectment  by  whom,  it  was  held  that  the  defendant  could 
set  up  as  a  defence  that  which  was  the  subject  of  defence  in  the  first 
tment  which  was  compromised.  Payne  v.  Bennett  2  W.  427;  S. 
nd  S.  P.  5  W.  259. 

38.  But  the  defendant  may  show  that  the  land  for  which  the  eject- 
t  is  brought,  is  not  the  same  which  was  the  subject  of  the  compro- 
t.    Bennet  v.  Painey  5  W.  259. 
19.  A  return  of  survey  made  after  suit  brought  is  competent  evidence 

defendant  in  ejectment.    Galbraith  v.  Elder,  8  W.  81.    (Huston, 
ssenting.) 

0.  A  plaintiff  in  ejectment  must  show  a  complete  title  at  the  com- 
cement  of  the  suit;  and  the  defendant  may  prevent  the  plaintiff's 
irery  by  showing  that  his  right  to  the  land  had  failed  or  ceased  to 

in  him  from  any  cause  at  the  lime  of  trial.     Oalbraith  v.  Elder, 
.  101.    Kennedy,  J. 

rl.  A  plaintiff  in  ejectment  who  has  given  evidence  to  show  that  he 
the  defendant  claim  under  wj,  in  order  to  dispense  with  the  necessity 
ktering  into  proof  of  the  original  title,  and  who  in  the  course  of  his 
eyance  has  shown  that  ^  conveyed  to  B,  under  whom  the  defen- 
voL.  I. — 52 
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dant  claims,  is  not  thereby  estopped  from  showing  that  the  conveynx 
under  which  the  defendant  claims  was  fraudulent.  Zeigkr  v.  Hmik 
8  W.  380. 

142.  If  ejectment  be  instituted  in  the  name  of  a  warrantee,  and  i 
cestui  que  trust  assigns  his  interest  to  a  third  person,  at  the  trial,  l| 
plaintiff's  right  to  recover  is  not  thereby  defeated.  Campbell  r.  Gs 
breath,  5  W.  423. 

143.  In  an  ejectment  instituted  by  one  of  several  eesiuis  gue  trust \ 
the  name  of  the  warrantee,  the  plaintiff  is  entitled  to  recover  not  only  li 
undivided  interest  of  such  cestui  que  irustyhui  that  of  the  others,  unia 
their  dissent  appears.     Ibid. 

144.  Where  a  vendor  had  contracted  to  execute  ^a  warranty  dedj 
for  a  tract  of  land,  << subject  to  all  the  demands  of  the  common wealil| 
and  covenanted  that  ^d  should  convey  certain  acres,  part  of  the  m 
tract  in  his  possession;  it  was  heldy  in  an  action  by  the  vendor  agiii 
the  vendee  for  the  purchase-money,  that  the  plaintiff  who  produce^ 
deed  from  j1  in  pursuance  of  his  covenant,  was  not  bound  to  show  di 
the  title  was  out  of  the  commonwealth.     Withers  v.  JBaird,  7  W.  SI 

145.  In  ejectment  by  a  vendee,  claiming  under  a  sale  made  to  him  I 
executors  under  authority  of  the  will,  against  the  devisees  under  the  «| 
it  was  held  that  it  was  not  competent  for  the  defendant  to  set  up  as 
defence  that  the  plaintiff  had  not  given  evidence  of  tender,  &c.;  tbeei 
cutors  not  objecting.     Stub  v.  LeeSj  7  W.  43. 

146.  In  ejectment  where  it  is  necessary  for  the  plaintiff's  recovery  I 
prove  payment  of  money  or  a  tender  to  the  defendant,  he  is  not 
to  show  that  the  money  tendered  was  deposited  in  the  mean  time  ia 
hands  of  a  third  person ;  it  is  sufficient  if  he  bring  into  court  on  the 
the  same  sum.     Inman  v.  Kutz^  10  W,  90. 

147.  One  who  is  a  stranger  to  a  trust  cannot  defend  in  an  eject; 
by  the  grantee  of  the  trustee  on  the  ground  that  the  conveyance  wi 
violation  of  the  rights  of  the  cestui  que  trust.    M^ Henry  v.  Af  Calif 
W.  456. 

148.  The  distinction  has  been  settled  between  the  case  of  an 
ment  brought  on  a  legal  title,  and  on  an  equitable  title.     In  the  fo 
the  plaintiff  may  bring  the  action  before  tendering  to  the  defei 
the  money  due  on  his  equitable  claim ;  but  in  the  latter,  the  plai 
must  not  only  tender  the  money  before  suit  brought,  but  he  must 
have  it  in  court  ready  to  be  paid  to  the  defendant  in  case  of  a  verdict M 
the  plaintiff.     Gore  v.  Kinney^  10  W.  140.     Sergeant,  J. 

149.  Where  the  defendant  had  made  a  contract  of  exchange  withth 
plaintiff,  and  was  put  in  possession  of  the  plaintiff's  land,  and  afierwiii 
applied  to  the  commonwealth  for  a  patent  to  himself  for  the  sanieM 
but  upon  a  caveat  by  the  plaintiff  tlie  board  of  property  decided  BgM 
the  defendant,  and  the  defendant  afterwards  sold  and  conveyed  to  I 
third  person  the  land  which  he  had  contracted  to  exchange  with  dH 
plaintiff;  it  was  heid^  in  ejectment  by  the  plaintiff  to  recover  his  laDd,lW 
the  defendant  was  not  entitled  to  compensation  for  improvements  aftcf 
wards  made.     French  v.  &e/y,  7  W.  231. 

E.  Of  the  verdict  in  ejectment. 

150.  A  conditional  verdict  in  ejectment  is  good  under  the  practice fli 
this  state.     Coolbaugh  v .  Pierce^  ^  ^.  ^  R.  418.    [And  see  Equitt.] 
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verdict  **  that  the  defendaDt  should  have  the  third  part  of  the 
acres  and  thirty-two  perches  neat,  and  if  any  overplus  it  goes 
intiflf/'  is  too  uncertain;  and  it  cannot  be  cured  by  the  court's  ^ 
I  a  surveyor  to  designate  the  rights  of  the  parties^  and  rendering 
thereoD.  Smith  v.  Jenks,  10  S.  &  R.  153. 
verdict  that  the  jury  '<  find  for  the  defendant  ten  acres  and 
t  perches,  the  fieadow  on  the  west  side  of  the  creek,  and  find 
dntiff  the  balance/'  was  held  to  be  sufficiently  certain.  TVyon 
\,  5  W.  371. 

verdict  <<  for  the  plaintiff  for  one  hundred  and  fifty  acres,  part 
id  claimed  in  the  writ,  and  not  guilty  for  the  residue,"  without 
ig  the  part  founds  is  uncertain  and  erroneous.     Stewart  v.* 
W.  79. 

verdict  **for  two  acres,  twenty-eight  perches,  and  -^j^  of  a  perch, 
;ents  damages,"  &c.,  it  being  but  part  of  the  lot  for  which  the 
IS  brought,  is  incurably  bad.  The  Borough  of  Harrisburg 
le,  3  W.  &  S.  460. 

.  verdict  for  the  plaintiff  <<  except  eight  acres  to  be  laid  off  as 
beginning  at  the  black  oak  or  factory  corner,  thence  down  the 
far  as  to  include  the  house  and  stable;  thence,  west wardly  so 
include  eight  acres  by  running  north  to  the  east  and  west  line 
ict,  thence  east  along  the  said  line  to  the  place  of  beginning," 
to  be  sufficiently  certain.  Ross  v.  Barkery  5  W.  391. 
Vhere  the  verdict  was  for  the  plaintiffs,  they  ^'  paying  the  defen- 
)  dollars,"  &c.,  it  was  held  that  the  plaintiffs  could  not  after- 
aintain  an  action  of  trespass  against  the  same  defendant  to 
lie  mesne  profits  of  the  land.  Heckari  v.  Zerbe,  6  W.  260. 
Whether  in  ejectment  for  an  undivided  moiety  of  a  tract  of  land, 
I  of  the  tract  may  be  recovered  in  severalty,  dubitatur  in 
n  V.  Robertson^  9  W.  36,     Rogers,  J. 

i  verdict  for  the  plaintiff,  '<  he  to  extinguish  alt  claims  of  the 
nily,"  is  uncertain  and  erroneous.     Bagley  v.  Wallace^  16  S. 

• 

L  verdict  for  the  plaintiff  for  a  four  hundred  and  twelve  acre 
lucting  one  hundred  acres  described  in  a  certain  agreement 
d  in  the  verdict,  is  sufficiently  certain.  Green  v.  Watrous^  17 
(93. 

(ut  a  verdict  for  a  tract  of  land,  finding  for  the  plaintiff  ^<one- 
le  survey  according  to  a  draft  signed  by  Hugh  Conway,  deputy- 
,and  filed  in  this  case;  the  land  to  be  laid  off  according  to 
and  quality,  reserving  to  the  defendant  as  much  of  the  improve- 
practicable,"  was  tield  to  be  bad.  Martin  v.  Martin,  17  S.  & 
(Huston,  J.  dissenting.) 

k  verdict  for  the  plaintiff,  but  providing  that  he  shall  pay  all 
suit,  is  bad,  and  would  b«  reversed  on  error;  but  it  cannot  be 
s  a  nullity.  JJllen  v.  Flock,  2  P.  R.  159. 
U  seems,  that  if  the  jury  find  for  the  plaintiff,  and  that  the  defen-  * 
:eive  a  just  compensation  for  the  improvements,  this  provision 
certain,  would  not  vitiate  the  part  which  is  certain.  Secus,  if 
pensation  bad  been  specified,  and  made  a  condition  of  the 
.    Ibid. 
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163.  A  verdict  "for  the  land  claimed  in  the  writ,  except  ten  aam, 
including  the  buildings,"  is  perhaps  uncertain;  but  the  defect  inll  l» 
cured  by  an  agreement  of  the  plaintiff  after  error  brought^  to  permit  As 
defendant  to  take  the  land  reserved  to  him,  at  his  election  as  regards th 
boundaries.     Burdick  v.  NorriSy  2  W.  28. 

F.  Conclusiveness  of  a  verdict  andjudgn^ent  in  ejectment. 

164.  Two  verdicts  and  judgments,  and  seventeen  years  acquiescena^ 
are  not  a  bar  to  an  ejectment  at  common  law.  White  v.  Kyle^  1  S.4 
R.  515. 

165.  Nor  where  several  verdicts  have  passed  in  favour  of  one  party, 
•and  the  other  party  has  accepted  a  lease  of  him,  is  the  losing  party  ooft- 
cluded.     Richardson  v.  Stewart,  2  S.  &  R.  87. 

166.  But  after  four  trials,  in  which  similar  verdicts  have  been  foaod, 
the  court  said  they  would  stay  further  proceedings.  Cherry  v.  5o4t»» 
soriy  1  Y.  521. 

167.  One  verdict  of  judgment,  and  one  award  of  arbitrators  note 
the  act  of  1810,  which  has  become  a  judgment,  in  favour  of  ihesam 
party,  are  not  equivalent  to  two  verdicts,  so  as  to  bar  the  other  party, 
under  the  act  of  1807,  from  another  ejectment.  Ives  v.  Leetj  14  it 
R.  301. 

168.  Querey  What  would  be  the  effect  of  an  award  of  referees,  un- 
der the  act  of  1705.     Ibid, 

169.  By  the  act  of  1807,  the  legislature  did  not  intend  to  bar  the  paitf 

from  bringing  a  new  action  of  ejectment  for  the  same  land,  tipon  ita 
same  title,  until  after  two  decisions  should  be  had  against  him,  tipoQi 
full  view  and  consideration  of  the  whole  case,  either  by  two  jud^nwirti 
of  a  court  of  competent  jurisdiction,  rendered  upon  general  verdici-so^ 
cases  stated,  or  in  cases  of  demurrer  to  the  pleadings,  or  to  the  evidence. 
Mercer  v.  fVaisoii,  1  W.  344.     Kennedy,  J. 

170.  An  action  of  ejectment  was  brought  by  *^  against  J?,  and  arer- 
diet  and  judgment  rendered  for  *d;  an  ejectment  was  then  brought  byfi 
against  ^  upon  the  same  title,  and  a  verdict  and  judgment  rendered  ibr 
B,  which  was  reversed  by  the  Supreme  Court,  but  a  venire  dt  novo mA 
not  ordered;  in  another  ejectment  by  B  against  •^,  it  was  held,  that  the 
act  of  1807  did  not  prevent  his  recovery.     Mercer  v.  JVatson,  1  W.  330. 

171.  A  verdict  and  judgment  in  a  former  ejectment  between  the  same 
parties  for  the  same  land  may  be  given  in  evidence.  So  of  a  nonsuit. 
Koons  V.  Harimnn,  7  W.  20. 

172.  A  verdict  and  judgment  in  ejectment  brought  to  enforce  specific 
performance  of  an  agreement  to  purchase  are  not  conclusive.  Sttttn- 
son  V.  Kleppinger,  5  W.  422.     Gibson,  C.  J. 

173.  One  verdict  with  judgment  in  an  ejectment  brought  by  a  vendee 
to  compel  the  specific  execution  of  articles  of  agreement  for  the  sale  of 
land,  was  held  to  be  conclusive  between  the  parties,  and  a  bartoasnb- 
sequent  action.  Seitzins^er  v.  Ridgicay,  9  W.  496.  (Huston,  J.  dis- 
senting.)    [But  see  the  Resolution  of  the  5th  May,  1841,  §  5.] 

174.  A  vendee  stands  in  privity  to  his  vendor  only  in  respect  to  acts 
suffered  or  done  before  the  title  was  conveyed.  Blackmore  v.  Grt^is 
10  W.  227.     Gibson,  C.  J. 

175.  A  brought  ejectment  in  the  Circuit  Court  of  the  United  ^\^^^ 
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>tained  a  verdict  and  judgment  upon  which  a  writ  of  error  was 
ul  but  not  prosecuted.  Afterwards  a  second  ejectment  was  brought 
in  the  state  court  against  the  same  defendant,-  pending  which  A 
^ed  to  -B,in  consequence  of  which  a  verdict  was  found  for  nominal 
^es  and  costs  only.  Htld^  ill  a  second  ejectment  by  B  against  the 
defendant,  that  the  two  preceding  verdicts  and  judgments  were  not 
isivc  upon  the  defendant  under  the  act  of  1807.  Blackmorcv. 
r,  10  W.  222. 

G.  Proceedings  after  judgment, 

.  After  a  plaintiff  has  obtained  a  judgment  in  ejectment  for  a 
jT  of  a  tract  of  land,  he  may  sustain  a  new  ejectment  for  the  whole 
St  the  same  parties,  without  taking  possession,  or  suing  out  a 
e  faciasy  or  using  any  means  to  enforce  the  former  judgment. 
bier  V.  Try  on,  1  S.  &  R.  90. 

\  But  if  a  second  ejectment  be  brought  for  the  whole  land,  and  the 
iant  is  willing  to  surrender  the  land,  it  seemsy  he  may  obtain  relief 
)tion.     Ibid, 

I.  After  judgment  in  ejectment,  for  non-payment  of  rent  and  pos- 
n  delivered,  the  court  will  not  restore  possession  in  a  summary  way, 
ider  of  the  rent  due.     Camac  v.  Mlwine,  1  W.  C.  C.  R.  466. 
).  When  the  recovery  in  ejectment  is  of  an  undivided  part  of  the 
ses,  the  sheriff  must  put  the  plaintiff  into  actual  possession  thereof 
with  the  defendant,    ^sh  v.  M'Oill,  6  Wh.  391. 
).  If  a  plaintiff,  who  has  recovered  an  undivided  proportion  of  land, 
eceived  possession  thereof  from  the  sheriff,  ousts  the  defendant  of 
hole,  after  the  return  day  of  the  habere  facias^  the  court  will  not" 
e  the  defendant  in  a  summary  way.     Gardiner  v.  Schuylkill 
ge  Co.y  2  Binn.  450. 

1.  Miter  if  there  is  an  ouster  in  fact  before  the  return  day.     Ibid. 

2.  Where  a  defendant  in  ejectment,  after  judgment  and  before  the 
ig  of  an  habere  facias,  severed  and  removed  from  the  premises 
in  fixtures;  it  was  held,  that  the  plaintiff  could  not  maintain 
\rin,  to  recover  the  articles  removed.     Poioell  v.  Smith,  2  W.  126. 

3.  The  plaintiff  is  not  without  remedy  in  such  case.  He  may  have 
lion  for  the  mesne  profits,  laying  the  spoliation  specially  in  the 
ration,  or  a  writ  of  estrepement,  for  waste  committed  after  judg- 
and  before  execution.    Ibid.    Gibson,  C.  J. 

H.  Of  the  damages  and  mesne  profits. 

4.  In  an  action  of  ejectment  in  Pennsylvania,  the  mesne  profits  may 
covered;  and  the  plaintiff  is  entitled  to  recover  the  profits  down  to 
me  of  the  verdict.     Dawson  v.  APGill,  4  Wh.  230. 

5.  A  plaintiff  in  ejectment  who  intends  to  recover  the  mesne  profits 
give  seasonable  notice  of  his  intention;  otherwise  he  cannot  give 

5nce  of  such  profits.     Cook  v.  Nicholas,  2  W.  &  S.  27. 

6.  The  damages  in  ejectment  at  common  law  are  merely  nominal; 
a  verdict  finding  for  the  plaintiff,  without  assessing  damages,  is  not 
»by  vitiated.  Harvey  v.  Snow,  1  Y.  159.  Emigh  v.  Binehart, 
llY.  157. 

^7.  The  mesne  profits  may  be  recovered  in  ejectment  at  common  law 
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in  the  state  courts,  by  way  of  damages.    Boyd  v.  Cawan^  4  D.  1S& 
Dixon  V.  Hosackf  Thorpe  v.  jBeR,  Veaies  v.  Stewart^  cited,  S.  C. 

18S.  When  the  term  of  the  plaintiff  expires  before  the  trial,  althoo^ 
he  cannot  recover  the  possession,  yet  he  may  proceed  for  damageifcr 
the  trespass  and  for  mesne  profits.  Brown  v.  Galloway ^  1  P.  C.  & 
299. 

189.  If  the  plaintiff  cliooses  to  proceed  for  mesne  profits  in  ejectoNflt 
at  common  law,  he  may  do  so  on  giving  notice  to  the  defendant  of  la 
intention.    Batten  v.  BigeloiOj  1  P.  C.  C.  452. 

190.  A  plaintiff  in  ejectment  under  the  acts  of  1806  and  1807,  mif 
recover  the  nominal  damages  and  full  costs,  although  he  has  coDvepd 
the  title  to  a  third  person,  pending  the  suit.  Murray  v.  ChtrretstmyK 
S.  &R.  130. 

191.  The  action  of  trespass ^  quare  clausum  f regit j  is  the  proper 
form  of  action  to  recover  the  mesne  profits  after  a  recovery  in  ejectoMOt 
Osboume  v.  Osbourne^  11  S.  &  R.  55. 

192.  The  general  rule  is,  that  the  plaintiff  shall  recover  for  such  tuM^i 
as  he  can  prove  the  defendant  to  have  been  in  possession,  provided  hi 
does  not  go  back  beyond  six  years,  in  which  case  the  statute  of  limili- 
tions  may  be  pleaded.    Hare  v.  Fttreyy  3  Y.  13. 

193.  But  in  the  case  of  one  joint  tenant,  or  tenant  in  common, »» 
vering  against  his  partner,  it  is  incumbent  on  the  plaintiff  to  obtiil 
possession  in  a  reasonable  time  after  judgment  in  ejectment,  and  if  Im 
is  remiss  herein  for  years,  he  shall  not  charge  the  defendant  as  a  tr» 
passer.     Ibid. 

194.  After  a  recovery  in  ejectment,  the  lessor  of  the  plaintiff  bro^k 
trespass  for  mesne  profits,  and  pending  the  suit,  conveyed  the  premwi 
to  the  defendant,  with  all  his  right,  title,  interest,  claim  and  demandia 
the  same.  Held,  that  the  deed  was  not  a  release  of  the  mesne  proit^ 
but  that  the  plaintiff  might  nevertheless  recover  in  the  action.  Dvfidi 
v.  Stille,  2  D.  156;  S.  C.  1  Y.  151. 

195.  It  is  sufficient  for  the  plaintiff  to  produce  the  verdict  and  judf 
ment  in  ejectment,  where  there  has  been  a  confession  of  entry,  wiiM 
proving  either  a  title  to  the  land  or  an  entry  under  the  judgment.  W 
where  the  judgment  in  ejectment  was  obtained  by  default,  an  entry  mi* 
be  proved.    Brow?i  v.  Galloway^  1  P.  C.  C.  299. 

196.  A  recovery  under  the  act  of  1806  is  conclusive,  and  estops ih 
tenant  as  to  the  damages  subsequent  to  the  service  of  the  writ  of  cje^ 
ment:  as  to  all  anterior  to  that  time,  the  plaintiff  must  prove  liilea" 
possession  of  the  defendant  beyond  it.  Osbourne  v.  Osboume,  llS.4 
R.  55.    S.  P.  M'Credy  v.  Guardians,  9  S.  &  R.  101. 

197.  In  trespass  for  the  mesne  profits,  after  a  recovery  in  ejecinwDl? 
the  defendant  cannot  set  up  a  title  in  himself.  Lloyd  v.  Nourst^' 
R.  49. 

198.  In  trespass  for  the  mesne  profits  against  one,  who  had  purchased 
from  a  defendant  in  ejectment,  pending  the  ejectment,  and  was  put  w 
possession  by  him,  the  record  of  the  recovery  in  the  ejectment  is  cooclo' 
sive  evidence  of  the  plaintiff's  title.    Jeffries  v.  Zane^  1  M.  287. 

199.  A  recovery  in  ejectment  (under  the  act  of  1806,  &c.)  iscondo- 
sive  of  the  plaintiff's  right  to  the  profits  which  accrued  in  the  interwl 
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tween  such  recovery  and  a  snbsequeiit  recovery  by  the  adverse  party. 
uiens  V.  Postens,  3  W.  &  S.  182.    ^ 

SOO.  If  the  plaintiff  goes  for  the  mesne  profits  prior  to  the  issuing  of  the 
dt  of  ejectmenty  the  defendant  has  a  right,  as  respects  these,  to  go  into 
B  title  of  the  plaintiff,  and  is  not  concluded  by  Che  recovery  in  ejectment. 
'usion  V.  Wickersham^  2  W.  &  S.  308. 

201.  A  defendant  in  such  action  is  liable  for  more  than  bare  rent  or 
iarly  value;  it  would  seem  that  he  is  answerable  for  all  actual  damage 
id  injury  to  the  premises.     Id.  314.    Huston,  J. 

202.  In  this  action  an  innocent  possessor  may  set  off  improvements. 
bm  V.  Simpk,  Add.  215. 

203.  The  value  of  improvements  made  by  the  defendant,  may  be  set 
r  against  a  claim  for  mesne  profits;  but  profits  before  the  demise  laid 
oald  be  first  deducted  from  the  value  of  the  improvements.  Hylton 
Brown,  2  W.  C.  C.  R.  165. 

204.  1*he  plaintiff  cannot  give  evidence  of  the  annual  value  of  (he 
!SfDises  beyond  the  time  of  the  lease,  mentioned  in  the  declaration  in 
KtmenL     Shotwell  v.  Boehm,  1  D.  172. 

205.  It  is  settled,  that  a  legal  right  of  actioQ  for  ipesne  profits  dies 
ith  the  trespasser:  but  it  may  be  conceded  that  we  would  sustain  an 
ition  of  account  render,  in  the  cases  in  which  equity  would  give  relief, 
I  a  bill  for  an  account.  Harker  v.  Whitaker,  5  W.  474.  Gibson, 
.J. 

206.  A  judgment  creditor  of  A  purchased  at  a  sheriff's  sale,  on  his 
idgment,  certain  real  estate,  which  ^  had  conveyed  to  B  before  the 
idgment,  and  brought  ejectment  for  it  against  J3,  on  the  ground  that 
N  conveyance  hy  ^  Xo  B  was  fraudulent  and  void  against  creditors. 
Hied  during  the  pendency  of  the  ejectment,  and  afterwards  the  plaintiff 
ieo?ered  the  land:  Heldj  that  he  could  not  maintain  an  action  against 
le  executors  of  j9,  to  recover  the  mesne  profits.    Ibid. 

807.  Where  the  owner  of  a  ground  rent  in  fee  had  re-entered  upon  the 
*9d  without  due  demand,  &c.  and  the  tenant  had  recovered  the  land  in 
mment,  it  was  held  in  trespass  for  the  mesne  profits,  where  the  de- 
tndant  had  pleaded  the  statute  of  limitation,  that  he  might  recoup  the 
"Otind-rent  from  the  profits,  and  that  an  excess  of  profits  over  the  rent 
ft  given  year  might  be  balanced  by  a  deficiency  in  another  year  within 
9  six  years,  but  that  the  defendant  could  not  include  in  the  claim  for 
deficiency  in  past  years  any  time  beyond  the  six  years,  though  the 
■tintiff  might  show  that  the  deficiency  of  profits  in  particular  years  had 
en  compensated,  in  whole  or  in  part,  by  an  excess  in  years  excluded 

the  statute  of  limitations.    Ewalt  v.  Orayj  6  W.  427. 


ELECTIONS. 

L  To  enable  a  citizen  of  Pennsylvania^  otherwise  qualified,  to  enjoy 
^  rights  of  an  elector,  it  is  necessary  that  he  should,  within  two  years 
W  before  the  election,  have  paid  a  state  or  county  tax,  which  had  been 
Bussed  upon  him  personally^  at  least  six  months  before  the  election. 
^tlin  Y.  Smith,  2  S.  &  R.  267. 
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2.  Under  the  constitution  of  1790,  and  the  act  of  1799,  the  inspector 
of  an  election  had  no  right  to  ^act  of  a  citizen,  claimiDg  to  voie,iB 
oath  or  affirmation  that  he  continued  in  allegiance  to  the  United  Siatei 
during  the  revolution,  or  that  he  did  not  join  the  British  forces  dariv 
the  war,  or  was  not  attainted  of  treason.  Respublicja  v.  Oihbs^  ST. 
429.     4  D.  253,  S.  C. 

3.  An  inspector  of  an  election  may  lawfully  be  voted  for  as  a  caofr' 
date  at  the  election.  Oom,  v.  fVoelper  Sf  aLj  3  S.  &  R.  29.  (Gibsoh,!. 
dissenting.) 

4.  An  action  cannot  be  maintained  against  the  inspector  of  an  de^ 
tion  for  refusing  a  vote,  unless  malice  be  shown,  which  however 
not  be  expressly  proved,  but  may  be  inferred  from  circomstuioaL' 
TVeckerly  v.  GeyeVy  11.  S.  &  R.  35. 

5.  By  malice  is  meant  the  refusal  of  a  vote  from  improper  moti' 
and  contrary  to  the  inspector's  own  opinion.    Ibid. 

6.  To  constitute  the  offence  of  intimidation,  threats  or  violence, 
towards  an  officer  of  the  election,  under  sect.  17,  of  the  act  of  179^ 
would  seem  that  there  should  be  a  preconceived  design  and  intention 
intimidate  the  officers,  or  interrupt  the  election.    Sudden  and  unpiea» 
meditated  warmth  does  not  seem  to  be  within  the  meaning  of  the  \ith 
Respublica  v.  GibbSy  ut  supra. 

7.  It  is  not  necessary  that  a  person  indicted  under  sect  18,  of  die 
of  1799,  should  have  succeeded  in  his  efforts  to  induce  others  to 
The  word  influence  means  to  use  the  party's  endeavours.    RespulSm 
V.  Rayy  3  Y.  Q5, 
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A.  Equitable  principles  in  general. 

B.  Of  the  administration  of  equity  in  certain 

cases,  and  under  the  acts  conferring 
equity  powers  upon  the  courts  of  Penn- 
sylvania; (a)  Election;  (Jb)  Equitable 
estoppel;   (c)  Maintenance;  (jd)  Trusts 


and  trustees;  (jt)  Discovery;  (/)  Inj«^ 
tion;  {g)  Perpetuating  testimony. 

C.  Of  equity  as  administered  in  Penns^hMJl 

through  the  common  law  actions 

D.  Pleadings  and  practice  in  equity  paa^ 


A.  Equitable  principles  in  general. 

1.  The  rules  for  the  construction  of  laws,  are  the  same  in  courts  flf 
equity,  as  in  courts  of  law.     Talbot  v.  Simpson,  1  P.  C.  C.  193. 

2.  A  court  of  equity  will  not  interfere,  where  the  party  hasaremcdf 
at  law.     •/Andrews  v.  Solomony  1  P.  C.  C.  361. 

3.  A  release  to  one  of  two  joint  debtors,  is  a  release  toboth;aDl 
equity  can  give  no  relief,  if  the  transaction  was  fair.  Joy  fy  al.  v.  ff^trth 
2  VV.  C.  C.  R.  266. 

4.  A  verdict  and  judgment  are  no  plea  in  bar  to  relief  in  equity, if 
the  bill  lay  an  equitable  ground  for  relief.  If  no  such  ground  be  W 
the  defendant  should  demur.    Gallagher  v.  RobertSy  1  W.  C.C.  B.  32(1 

5.  Equity  will  set  aside  a  deed  from  a  daughter  to  a  father,  DM**  1= 
under  circumstances  of  influence,  mistake,  and  failure  of  considerati*  ■• 
Slocumb  V.  Marshaly  2  W.  C.  C.  R.  397. 
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Advances  niadii  by  a  father  to  a  daughter,  who  had  conveyed  her 
te  to  him,  and  wiiich  the  court  sets  aside  as  improperly  obtained, 
be  decreed  to  be  accounted  for.     Ibid, 

.  A  court  of  equity  will  not  interfere  where  the  parties  have  a 
ledy  at  law.  Andrews  v.  Solomon^  1  P.  C.  C.  361. 
.  Time,  generally  speaking,  is  not  essential  in  equity;  but  considera- 
delay,  where  it  is  not  accounted  for,  is  considered  an  abandonment, 
rhere  it  diminishes  the  value  of  the  thing  contracted  for,  is  material. 
'las  V.  Haya^  5  S.  &  R.  427. 

»  Where  one  is  bound  to  do  an  act,  or  pay  money  on  a  day  certain, 
Dgh  after  the  day,  the  election  of  the  obligor  is  gone,  yet  in  a  hard 
5,  he  may  be  relieved.     Wilson  fy  aL  v.  Lewis  fy  aLy  2  Y.  466. 

0.  Where,  by  an  agreement,  in  an  action  between  Ji  and  jB,  judg- 
it  was  to  be  entered  for  the  latter,  unless  a  certain  sum  was  paid  by 
rithin  six  months,  and  it  appeared  that  no  tender  was  made  by  o9, 
five  years  had  elapsed,  a  bill  filed  by  j9,  for  an  injunction  against 
ceeding  on  the  judement,  for  a  discovery  and  account,  &c.  was  dis- 
•ed  with  costs.     Iiollingstvorih  v.  Fryy  4  D.  345. 

1.  Where  the  time  of  payment  is  made  a  substantial,  and  not  a  mere 
nal  circumstatice,  a  court  of  equity  cannot  interfere.     Ibid, 

2.  Although  in  general,  time  is  not  material  in  equity,  yet  when  it 
le  obvious  intent  of  the  parties  to  make  time  material,  equity  will 
relieve.     AV  Crelish  v.  Churchman^  4  R.  37.     Rogers,  J. 

3.  Although  it  has  been  intimated  in  some  of  the  cases,  that  time 
Id  not  be  made  of  the  essence  of  a  contract  even  by  a  positive  stipu- 
}n  of  the  parties,  there  has  been  no  decision  to  that  effect;  but  in 
er  and  later  cases  it  has  been  admitted  that  the  parties  may  make 
Bof  the  essence  of  the  agreement;  and  whether  they  have  done  so 
Bt  depend  on  all  the  circumstances.     Ibid, 

A.  The  principle  seems  to  be  firmly  established,  that  time  may  be 
ircumstance  of  decisive  importance,  but  that  it  may  be  waived  by  the 
kluct  of  either  party;  that  it  is  incumbent  on  the  plaintiff,  whether  at 
r  or  in  equity,  to  show  that  he  has  used  due  diligence  in  the  perform- 
se  of  his  part  of  the  contract,  or  if  he  has  not,  that  his  negligence 
le  from  some  just  cause,  or  has  been  acquiesced  in;  and  that  it  is 
necessary  for  the  defendant  to  show  any  particular-  inconvenience; 
i  sufficient  if  he  has  not  acquiesced  in  the  negligence  of  the  plaintiff. 
i. 

5.  Although  an  instrument  may  be  reformed  on  parol  proof,  yet 
^re  the  relief  sought  is  ad\rerse  to  a  pre-existent  equity,  the  evidence 
iild  be  so  clear  as  to  leave  the  fact  without  the  shadow  of  a  doubt. 
tcr  V.  Libenguth,  2  R.  428.     Gibson,  C.  J. 

6.  It  has  been  intimated  by  authority  eminently  entuled  to  general 
►ect,  {Hunt  v.  RousmanieVy  8  Wheaton,  174,)  that  mistake  in  poiilt  of 
*  is  an  available  ground  to  reform  an  instrument  independently  of  fraud 

imposition,  or  the  relation  of  the  parties.  This  principle  seems  to 
unsupported  by  authority  or  analogy.  Ibid,  Gibson,  G.  J. 
T  Where  an  instrument  is  drawn  contrary  to  the  manifest  intention 
be  parties,  the  allegation  and  proof  of  the  mistake  will  be  ground  of 
ef  in  equity.  But  it  is  indispensable  to  the  relief  that  the  mistake 
idd  have  arisen  from  some  cause  distinct  from  the  sense  of  the  instru- 
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19.  It  must  be  coiicsded  that  a  mistake  abont  a  circni 
had  no  oilier  connection  with  the  matter  in  hand,  than  i 
the  iuduceineni  of  the  party  to  enter  into  the  coniract,is 
relief.  But  it  is  sufScient  that  the  first  mistake  was  ao  i 
of  the  trnnsaciion.     3  R.  MO.     Gibson,  C.J. 

SO.  Tiie  GXiires-iions  in  the  I6lh  section  of  the  act  of  co 
September,  1789,  that  "  snits  in  equity  shall  not  be  susti 
of  the  cotirlN  of  the  United  States,  iti  any  case,  where  | 
and  compl^ie  remedy  may  be  had  at  law,"  go  no  farther 
nise  and  adopt  the  long  and  well  established  principles  c 
Court  of  Chancery,  npon  tb«  snbject  of  the  ordinary  ju 
conrt  of  equity.  Harrison  v.  Sou>an,  4  W.  C.  C.  R.  SOj 
TON,  J. 

31.  It  is  perfectly  clear,  that  where  a  case  is  otherwise 
jurisdiction  of  a  court  of  equity,  it  is  no  objection  to  its  ex 
parly  may  hare  a  remedy  at  law.     Jbid, 

28.  Equity  will  not  compel  a  party  in  possessioD  of  li 
up  the  title  deeds  to  a  person  claiming  the  title  to  the  land 
recover  possession  of  the  land  at  law,  equity  will  then  co 
very  of  llie  title  deeds  to  him.     Mange  r.  Ouenat,  6  Wh 

S3.  Although  equity  generally  relieres  against  plain  1 
will  not  readily  interfere  to  set  aside  a  family  annDgenni 
merely;  though  if  the  arrangement  be  obtained  by  practisi 
intellects,  it  will  relieve.     Leea  v.  Stub,  6  W.  48. 

84.  Where  the  bill  alleged  that  the  plaintiff  had  sent 
defendant,  ns  his  agent,  to  obtain  an  assignment  of  certaii 
the  plainiilT,  it  was  held  that  the  plaintiff  could  not  tnaii 
an  account  upon  this;  he  having  suSicient  evideiice  of  I 

nnd   ihc.  riohl  In  nyvivpr  Hnmnfms  Ht  law  fnr  hmnrh  nt  t1 


EQUITY.  ^1 

0  Cj  who  brought  suit  upon  it  and  sold  the  mortgaged  premises 
riff's  sale,  the  proceeds  of  which  were  brought  into  court  for  dis- 
OTL  Upon  an  issue  directed  by  the  court,  it  was  ascertained  that 
oiptsotthe  theatre  on  the  night  mentioned  in  the  assignment  were 

Heldf  that  the  clause  respecting  the  absohite  assignment  of  the 
ige  was  to  be  considered  in  the  nature  of  a  penalty,  against  which 

would  relieve  after  the  appointed  day;  and  that  B  was  entitled 
AvCf  out  of  the  money  in  court,  only  the  diflcrence  between  the 
receipts  of  the  theatre  and  the  sum  of  8300.    Soloman  v.  Wilson, 
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the  administration  of  equity  in  certain  cases,  and  under  the  acts  eon" ' 
f  erring  equity  powers  upon  the  courts  of  Pennsylvania. 

(a)  Election, 

The  assertion  of  the  Master  of  the  Rolls  in  Kidney  v.  Cous^ 
%  (12  Ves.  154,)  that  the  doctrine  of  election  is  utterly  inapplicable 
ditors,  dissented  from  by  C.  J.  Gibson,  in  ^dlum  v.  Yard.  1  R. 

This  doctrine  has  been  applied  to  creditors  claiming  different  debts 
the  same  mortgage.  Irvine  v.  Taby  Western  District,  1828,  stated 
J.Gibson,  1  R.  171. 

A  testator  devised  a  tract  of  land  to  his  son  t/i  for  life,  and  if  he 
I  die,  leaving  lawful  issue,  to  such  issue  in  fee;  but  if  he  should  die 
lit  leaving  lawful  issue,  to  his  (the  testator's)  son  B  in  fee;  A  en- 
into  possession  under  the  will,  and  afterwards  purchased  from  J7a 
hich  B  had  acquired  under  the  commonwealth;  held,  that  A  was 
ided  by  taking  as  devisee,  and  could  not  set  up  the  title  he  had  ac- 
I  from  B  against  parties  claiming  under  the  will.  Slump  v.  Find' 
R.  168. 

One  having  large  real  and  personal  estates,  and  whose  nearest 
)ns  were  a  brother,  and  the  children  of  a  brother  and  sister,  made 
II,  dated  in  February,  1830,  in  which  were  the  following  provisions: 
[e  devised  a  house  and  lot  of  ground  in  France,  to  his  brother  and 
r  his  nieces,  during  the  life  of  his  brother,  and  thereafter  one  moiety 
I  said  niece,  and  the  other  moiety  to  six  children  of  his  said  brother, 
le  gave  legacies  of  different  sums  to  his  brother,  and  nephews  and 
r,  some  of  the  legacies  being  to  trustees  for  the  separate  use  of  mar- 
lieces.  (3.)  He  then  gave  the  residue  of  his  estate  to  '<  the  Mayor 
men  and  Citizens  of  Philadelphia,"  in  trust,  for  the  establishment 
allege  for  orphans,  and  other  public  and  charitable  purposes.  In 
nber,  1830,  he  made  a  codicil,  reciting  the  will,  and  that  he  had, 
the  execution  thereof,  purchased  certain  real  estate,  ^<  all  which  as 
IS  any  real  estate  that  I  may  hereafter  purchase,"  he  added,  ^'  it  is 
'ish  and  intention  to  pass  by  the  said  last  will:  now  I  do  hereby 
lish  the  foregoing  will  and  testament  dated,  &c.  and  do  confirm  the 
in  all  particulars."  In  June,  1S31,  he  made  another  codicil,  re- 
,  that  since  the  execution  of  the  will,  he  had  purchased  other  real 
,  ^  all  which  as  well  as  any  real  estate  I  may  hereafter  purchase, 
ly  intention  to  pass  by  said  will;"  and  then  reciting  that  he  had 
ased  certain  land  near  Philadelphia,  he  declared  it  to  be  bis  inten- 


30.  Where  a  testalur  beqiieatbcd  in  his  wife  a  legacy 
also  onc-lhird  of  his  real  estate,  for  her  life,  and  authoriscid 
to  sell  his  real  estate,  aixl  the  widow  gave  a  receipt  for 
1809,  and  the  executors  sold  certain  real  estate  to  the  defer 
including  certain  land  of  the  wife,  which  itie  testator  hai 
other  real  estate  of  her  fmher,  at  an  appraisement,  and  tha 
no  claim  for  twenty-one  years  and  upwards;  it  was  held, 
be  presumed  to  have  elected  to  lake  under  the  will,  and  if 
to  claim  against  it,  that  she  was  barred  by  lapse  of  litne.  <^ 
2  P.  R.  310. 

31.  A  testator  bequeathed  to  his  widow  Si 800  in  mone] 
specific  articles  of  furniture,  &c.,  and  the  use  of  certain  apa 
house,  with  certain  privileges,  &c.;  he  then  gave  to  his  tt 
estate  whereon  he  lived,  with  a  devise  over  to  his  daui^hti 
should  die  without  issue,  and  devised  to  his  grandson  B,  \ 
lot  in  Carlisle,  he  paying  to  his  brothers  nnd  sisters  S3000, 
years  afler  his  disease.  The  testator  died  in  August,  is;i3. 
accepted  the  articles  bequeathed  to  her,  and  occupied  tl; 
nieniioned  in  the  will,  but  iu  November,  1883,  filed  in 
office  a  written  refusal  to  taite  under  the  will,  declaring  hi 
take  under  the  intestate  laws.  By  an  instrument  bearing  t 
reciting  the  will,  and  that  it  had  been  agreed  between  her 
cipal  devisees  and  legatees,  that  t'?  should  pay  her,  in  addilii 
bequests,  the  sum  of  §400;  she,  in  coiisideralioti  of  that  sui 
right  of  dower  in  the  real  estate  of  the  testator,  reservingal 
the  will,  and  also  reserving  the  right  of  dower  in  tha  1 
Carlisle," il  beitig  expressly  understood  that  I  have  ref 
under  the  will  of  my  late  husband,  and  that  1  elect  to  take 
the  iniRRtatn  laws  of  this  Btnle-.  anH  that  itip  forppniiia  rplitg 
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(b)  Equitable  estoppel. 

I  no  principle  better  settled,  nor  one  founded  on  more  solid 
of  equity  and  public  utility,  than  that  which  declares, 
wingly,  though  he  does  it  passively  by  looking  on,  suffers 
rchase  and  spend  money  on  land,  under  an  erroneous 
s,  without  making  known  his  claim,  he  shall  not  after- 
mitted  to  exercise  his  legal  right  against  such  person, 
nee,  7  W.  100.    Rogers,  J. 

of  no  case  where  equity  has,  on  the  mere  ground  of 
d  one  who  is  perfectly  acquainted  with  his  rights,  or  has 
lecoming  so,  and  yet  wilfully  undertakes  to  proceed  in  ex- 
f  on  the  land  of  another  without  obtaining  or  asking  his 
?/  V.  Jack  J  3  W.  240.  Sergeant,  J. 
iciple  decided  in  several  cases  in  this  court,  is  that  equity 
e  mere  ground  of  silence,  relieve  one  who  is  perfectly  ac- 
his  rights,  or  who  has  the  means  of  becoming  so,  and  yet 
takes  to  proceed  in  expending  money  on  the  lands  of 
It  obtaining  or  asking  his  consent.     Carr  v.  Wallace^  7 

ERS,  J. 

on  line  recognised  by  the  parties,  and  acquiesced  in  for 
ty  years,  is  binding  and  conclusive  in  the  absence  of  proof 
.     Chew  V.  Morton,  10  W.  321. 

a  boundary  line  had  been  run  between  brother  and  sister, 
'^l^dge  of  the  latter,  and  after  an  acquiescence  of  eleven 
ed  it  by  deed,  it  was  held^  that  the  lir^e  could  not  be  dis- 
:tion  brought  fifteen  years  after  the  running  of  the  line, 
leared  that  there  was  a  mistake,  by  which  the  brother 
)ne  acre  in  one-third  of  222  acres.     Fleming  v.  JSTcrr,  10 

9 

0  has  given  a  parol  license  to  another  to  abut  a  dam  upon 
L  right  to  revoke  it  at  any  time  before  the  latter  has  ex- 

or  performed  work  and  labour  on  the  faith  of  it.  Beidel* 
,  5  VV.  303;  S.  C.  6  W.  339. 

^quiescence,  without  more,  in  the  occupation  of  a  part  of 
or  the  abutment  of  a  dam  for  a  period  less  than  twenty- 
ot  sufficient  to  deprive  him  of  the  right  to  it.     Ibid. 

and  encouragement  to  keep  up  and  repair  the  dam,  and 
re  of  money  in  consequence  thereof,  would,  in  equity, 
ihe  occupant.    Foulk  v.  Beidelmany  6  W.  339. 

(c)  Maintenance. 

lance  decreed  out  of  vested  legacies  bequeathed  to  infant 
payable  on  coming  of  age,  although  their  parents  were 
annual  sum  was  bequeathed  to  the  mother  for  her  sole 
nd  the  education  of  her  children,  and  although  there  was 
the  will  to  the  executors  to  make  a  suitable  provision  for 
ce  and  education  of  any  of  the  grandchildren  who  should 
fits  before  coming  of  age.  Corbin  v.  Wilson^  2  Ash.  178. 
the  legatees  were  infant  grandchildren  and  their  father 
mt  by  reason  of  poverty  and  infirmity  of  body,  to  provide 
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for  their  maintenance,  &c.,  an  annual  allowance  was  decreed  for  (heir 
education,  although  the  testator  had  directed  his  executors  to  apply  a 
certain  annual  sum  for  the  support  of  his  son  and  grandchildren,  aodfiir 
their  education,  (that  sum  being  entireljr  inadequate);  and  hid  direcbri 
the  surplus  income  of  his  estate  to  accumulate  until  the  grandcbildm 
respectively  attained  the  age  of  twenty-three  years;  the  legacies beiDg 
held  to  be  vested;  and  the  testator  having  also  directed  that  in  case  eilbertf 
his  grandchildren  should  die  under  that  age,  the  share  of  the  one  so  djioi 
should  go  to  the  surviving  grandchildren.  Newport  v,  Cookj%kk 
332. 

42.  Maintenance  was  decreed  to  grandchildren  legatees,  althou^ 
adults,  and  although  an  annuity  had  been  bequeathed  to  their  raothr 
for  their  support;  the  legacies  being  vested,  but  the  period  of  eiijoymoi 
postponed  until  the  youngest  grandchild  should  arrive  at  the  age  of 
twenty-one  years;  the  annuity  bequeathed  to  their  mother  being  inade- 
quate and  their  father  being  dead.    Norris  v.  Fisher ^  2  Ash.  411. 

(d)  Discovery. 

43.  Under  the  act  of  the  16th  of  June,  1836,  §  13,theSnpren)eC(Ni 
had  no  power  to  compel  a  discovery  of  deeds  and  other  papers,  ezcqrt- 
ing  where  such  discovery  was  material  to  the  determination  ofanini 
depending  in  that  court.     Mange  v.  Ouenaty  6  Wh.  141. 

44.  The  Supreme  Court  has  not  jurisdiction  of  a  bill  of  distnferyi 
aid  of  a  judgment  obtained  in  the  District  Court  for  the  city  andcoiiDrf 
of  Philadelphia.     Davis  v.  Oerhard^  5  Wh.  466. 

45.  Where  a  corporation  is  defendant,  the  plaintiff  may  haveabillk 
discovery  of  effects,  and  is  not  confined  lo  tire  remedy  by  sequestraii* 
Large  v.  Bristol  Transportation  Co,,  2  Ash.  394. 

46.  A  bill  for  discovery  does  not  lie  for  matter  of  which  the  plaintil 
has  knowledge,  and  means  of  proof,  or  of  matter  whereof  he  has  the 
same  means  of  information  as  the  defendant — as  from  public  recordi 
Baker  v.  Biddie,  1  Bald.  394. 

47.  A  bill  of  discovery  under  the  act  of  16th  June,  1836,  mnstallep 
facts  which  are  material  to  the  determination  of  the  issue  at  lav  peot 
ing  between  the  parties,  and  must  set  forth  the  facts  distinctly,  so  as w 
show  that  if  the  facts  were  disclosed,  a  defence  could  be  madeundertte 
plea  of  payment  or  set  off,  &c.     Dull  v.  J37nies^  2  M.  134. 

4S.  Under  the  act  of  16th  June,  1836,  the  defendant  in  a  bill  to  cob- 
pel  discovery  of  effects  liable  to  execution,  is  bound  to  answer,  althoiqh 
ten  days  did  not  intervene  between  the  service  and  return  of  the  w»* 
facias.  He  is  not  bound  lo  answer  until  after  ten  days  from  the servi* 
of  a  copy  of  the  bill  and  interrogatories.  Large  v.  Bristol  Trarupcf- 
tation  Co.y  2  Ash.  394. 

49.  The  objection  that  sulBcient  lime  did  not  intervene  caoDOth 
taken  advantage  of  by  demurrer  lo  the  bill.     The  proper  course  is fi> 

move  lo  quash  the  process  for  irregularity.-   Ibid. 

50.  A  plaintiff  is  entitled  to  the  bill  of  discovery,  although  hehasmaw 

a  levy  on  goods  alleged  to  be  of  the  defendant,  if  the  sheriff  has  beefl 
prevented  from  proceeding  by  an  allegation  that  the  property  has  bees 
transferred  to  another.     Jbid. 
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(e)  Injunction. 

ne  judge  of  the  Supreme  Court  has  no  power  to  order  an  injunc- 
iiiy  instance.  It  can  only  be  done  by  the  court  while  sitting  in 
od  then  after  notice  of  the  motion.     Biley  v.  Ellmaker,  6  Wh. 

in  injunction  to. stay  proceedings  upon  an  execution  issued  upon 
lent  in  the  District  Court,  refused;  there  being  no  fraud , accident 
ike  alleged  in  the  bill.     Ibid, 

'he  Supreme  Court  will  not,  except  in  very  peculiar  circumstances, 
I  the  progress  of  a  public  work  by  granting  an  injunction,  before 
king  in  of  the  answer.     Elmslie  v.  Del,  and  Sch.  Canaly  4  Wh, 

)y  an  act  of  assembly,  auf^rising  the  incorporation  of  a  com- 
>  make  a  canal  between  the  rivers  Delaware  and  Schuylkill,  the 
It  and  managers  were  authorised  to  enter  upon  the  land  lyins 
n  the  two  rivers,  and  to  lay  out  and  survey  the  route  of  the  canal, 
buy  so  much  land  along  the  track  or  route  of  the  canal,  and  ad- 
thereto  as  should  be  necessary  for  the  proper  construction  of  the 
ic;  and  it  was  further  provided,  that  on  the  applit;ation  to  the  Dis* 
»urt  for  the  city  and  county  of  Philadelphia,  of  any  person  who 
be  injured  by  or  receive  damage  from  the  works  of  the  conipany  or 
ion  of  the  making  of  the  canal,  that  court  should  appoint  suitable 
i  to  assess  the  damage  sustained,  on  whose  report  judgtnent  should 
red  and  execution,  on  motion,  issued,  &c.  By  another  section  of 
,  it  was  declared  that,  before  the  company  should  enter  upon  any 
other  property  for  the  purpose  of  constructing  the  canal,  &c., 
ould  pay  such  damages  as  might  be  agreed  upon  or  give  security 
same,  to  be  approved  by  the  District  Court,  &c.  This  section 
erwards  repealed.  On  a  bill  filed  by  the  owner  of  land  through 
the  company  were  constructing  the  canal,  the  court  refused  to 
n  injunction  till  answer.     Ibid. 

The  bill  set  forth  that  J.  E.  W.  being  in  want  of  money,  and  Mrs. 
1  mother-in-law,  being  seised  of  certain  real  estate,  he  applied  to 
iladelphia  Savings  Institution  for  a  loan  of  money;  and  the  coui- 
it  was  induced,  by  motives  of  friendship,  to  take  a  conveyance 
rtain  part  of  her  real  estate  for  the  purpose  of  immediately  exe- 
a  mortgage  of  the  same  as  a  security  for  the  loan;  that  the  loan 
cordingly  made  to  J.  E.  W.,  who  gave  his  notes  to  the  Savings 
lion  for  the  amount,  and  the  complainant  executed  his  bond  and 
gage  of  the  premises,  and  delivered  the  deed  of  the  premises  to 
f.,  with  a  request  to  her  to  have  it  recorded;  that  when  the  notes 
1.  VV.  became  due,  they  were  renewed  by  the  Savings  Institution 
Lt  the  knowledge  or  consent  of  the  complainant,  and  were  a  second 
iuewed  in  like  manner;  that  J.  E.  W.  became  insolvent,  and  has 
0  remained:  that  a  scire  facias  on  the  mortgage  was  issued  by 
rings  Instuution,  but  the  year  not  having  expired,  it  was  agreed 
\n  the  counsel  for' the  Savings  Institution  and  the  counsel  for  the 
linant,  that  an  action  should  l>e  entered  in  the  Distrkt  Court  iot 
J  and  county  of  Philadelphia,  on  the  bond,  and  that  judgment 
be  confessed;  but  the  bill  averred  that  the  judgment  was  confessed 
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without  his  (the  complaitiant's)  knowledge  or  consent,  and  that  at  the 
time  of  the  confession  of  the  judgment,  both  the  complainant  and  hii 
counsel  were  ignorant  that  there  was  a  defence  arising  from  the  renewal 
of  the  notes  of  J.  E.  W.  The  bill  further  stated,  that  a  sherid'ssaleof 
the  mortgaged  premises  had  been  attempted  by  virtue  of  an  ezecotioi 
upon  the  said  judgment;  and  that  it  was  then  discovered  that  ihedeed 
from  Mrs.  M.  to  the  complainant  had  not  been  recorded:  that  he  bid 
applied  to  her  for  the  deed,  but  she  had  refused  to  deliver  it  up,aDdhid 
made  defence  to  another  ^aVey^cicr^,  which  had  issued  on  the  mortgagi; 
and  that  the  Savings  Institution  had  applied  to  the  District  Court  toxl 
aside  the  levy  on  the  mortgaged  premises,  with  the  declared  imeDtioi 
of  levying  on  the  property  of  the  complainant.-  The  bill  prayed  a  dii^ 
covery  from  Mrs.  M.,  the  Savings  Institution,  their  assignees,  certiii 
creditors  who  had  issued  attachmenls  in  execution  against  the  coo- 
plainant  upon  judgments  against  the  complainant,  &c.;  an  injundoi 
against  the  Savings  Institution  and  their  assignees  against  proceediof 
iipon  the  judgment  against  any  other  than  the  mortgaged  preroi$e.s ant 
against  Mrs.  M.  against  conveying  or  incumbering  the  mortgaged  pifr 
mises;  and  for  general  relief.  Heldy  that  this  court  had  not  jurisdiciifll' 
to  grant  the  injutiction  or  relief  prayed  for,  either  under  the  act  of  16i 
Jiuie,  lS36,or  the  act  of  13lh  June,  1840.  GiVc/er  v.  il/enrm,  6  WIl  5«l 

56.  It  is  no  objection  to  an  injunction  that  the  defendant  acts  iiDdcr 
the  authority  of  an  act  of  the  legislature  of  the  state  if  he  exceedsff 
abuses  his  power,  or  if  the  law  is  unconstitutional.  Bonapartt  ?.  2k 
Camden  and  Jimboy  Railroad  Co,y  1  Bald.  205. 

57.  A  court  of  equity  will  interfere  and  by  injunction  protect  the deff 
rights  of  a  suitor,  dt;rivcd  either  from  contract  or  ancient  possession, 
against  a  nuisance  produfcd  by  the  erection  of  a  building  by  liis  n'M£h- 
bonr  which  darkens  his  windows  or  destroys  his  right  of  way.  JjM 
v.  Jls/i,  2  Ash.  221.    King,  Pres. 

58.  The  complainant  in  a  bill  for  restraininc^  such  a  nuisance  sbonld 
show  a  clear  legal  right,  and  an  immediate  and  urgent  danger  of  irrepi- 
rahle  injury  to  his  property  as  it  has  been  held  and  enjoyed,  as  |>rr:re- 
qnisiies  to  iho  obtaining  his  pieliniinary  injunction.     Jd,  219. 

5fJ.  Dedication  to  the  public  of  all  or  part  of  an  alleged  highway  issi- 
ways  a  question  of  intention,  and,  where  the  circumstance  can  beri'fermi 
to  the  owner's  private  inierest  or  convenience,  there  is  no  just  roomier 
inferring  any  intention  inconsistent  with  the  continued  right  of  private 
domain.     Id.  220. 

GO.  The  bill  set  forth  that  *'7,  being  seised  of  two  messuages  andluts 
adjoining  each  other,  one  of  them  at  the  south-west  corner  of  Tenth  and 
Chesnnt  streets,  containing  in  front  on  Chesnui  street  26  feet,  and exitwl* 
ing  on  Tenth  street  2S5  t'eel  to  George  street,  and  the  other  coiitainii? 
in  front  on  Chesnut  street  24  feet,  and  in  depth  235  feet  to  George  street, 
conveyed  in  1795  the  second  described  messuage  and  lot  to  B,  by  wlu« 
heirs  it  was  conveyed  (o  tlie  complainant:  That  in  1795,  and  for  some 
time  previous,  all  the  houses  on  the  south  side  of  Chesnut  street, between 
Tenth  and  Eleventh  streets,  including  the  two  messuages  of •:?,  were 
upon  a  line  five  feet  south  of  Chesnut  street,  and  ail  the  buildings  since 
erected  had  adopted  that  line;  and  that  the  five  feet  so  thrown  out  had 
ever  since  been  used  as  part  of  the  foot  pavement  of  Chesnui  street,  uotil 
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at  five  or  six  years  previously  to  the  filing  of  the  bill,  when  an  iron 
ng  was  placed  on  part  of  the  five  feet  in  front  of  the  first  described 
ding:  That  the  defendants  had  commenced  the  erection  of  a  building 
be  corner  of  Tenth  and  Chesnut  streets  with  the  intention  of  including 
▼hole  of  the  five  feet;  and  the  complamant  charged  that  by  such 
lion  he  would  be  materially  injured,  the  value  of  his  property  ditoin- 
d,  and  the  occupiers  of  his  house  deprived  of  air  and  light,  and  the 
plainan^and  others  would  be  deprived  of  the  use  of  the  five  feet  as 
It  path.  An  injunction  was  refused;  the  complainant  not  showing 
!ar  legal  right.    Id.  211. 

..  Where  %^,  the  owner  of  a  large  lot  of  ground,  fronting  on  Chesnut 
it,  in  the  city  of  Philadelphia,  conveyed  a  smaller  lot  at  one  end  to 
rith  a  restriction  upon  building  within  a  certain  number  of  feet  of 
ine  of  Chesnut  street,  and  also  erected  two  houses  on  the  other  end 
le  lot,  also  fronting  on  Chesnut  street,  receding  in  like  manner  from 
rtreet;  and  afterwards  j1  conveyed  to  C  a  lot  of  ground  adjoining 
wo  last  mentioned,  also  fronting  on  Chesnut  street,  and  with  a  simi* 
estriction  to  that  imposed  on  B,  and  the  remainder  of  the  large  lot, 
'een  the  lot  conveyed  to  B  and  that  conveyed  to  C,  (both  of  whom 
;ed  buildings  in  conformity  with  the  restriction,)  continued  vacant 
ipwards  of  twenty-one  years,  the  fence  being  on  the  line  to  which  i? 
C  were  restricted;  it  was  held  that  a  covenant  on  the  part  of  ./^not 
liid  beyond  the  same  line  could  not  be  implied  from  these  circum- 
:es;  and  an  injunction  was  refused  against  a  vendee  ofJSj  without 
»,  although  it  appeared  that  at  the  time  of  the  sale  to  J3,t/2  declared 
be  never  would  build  beyond  that  line.     Scoti  v.  Burtoriy  2  Ash. 

(g)  Perpetuating  testimony. 

I.  The  rule  with  respect  to  bills  to  perpetuate  testimony  is  the  same 
t  as  in  England,  viz.,  that  a  demurrer  will  lie  to  a  bill  if  there  is  no 
ediment  to  the  plaintiff  trying  his  right  at  law,  unless  the  witnesses 
old  and  infirm.  Blaine  v.  Chambers^  (Supreme  Court,)  stated  by 
iTON,  J.  in  AT  Williams  v.  Hopkins^  1  Wh.  278. 

Of  equity  da  administered  in  Pennsylvania  through  the  common  law 

actions. 

3.  The  institution  of  a  court  of  chancery  was  once  agitated  in  Penn-  * 
^ania;  but  the  houses  of  assembly  antecedent  to  the  revolution,  sue- 
folly  opposed  it;  because  they  were  apprehensive  of  increasing,  by 
;  means,  the  power  and  influence  of  the  governor,  who  claimed  of 
It,  to  be  chancellor.    Wharton  v.  Morris j  1  D.  125.    M'Kean,  C.  J. 
4fc  Equity  is  part  of  the  law  of  Pennsylvania.  Pollard  v.  Shaffer^  1 
Ml,  213,  214.     Wikofffy  al.  v.  Coxe  ^  al.^  1  Y.  358. 
5.  The  courts  of  law  of  Pennsylvania  have,  in  some  instances,  adopt- 
the  chancery  rules,  to  prevent  an  absolute  failure  of  justice.  Borrow 
Ee%,  1  D.  144.     S.  P.  Stansbury  v.  Marks,  4  D.  130. 
16.  It  has  been  the  settled  practice  of  the  Supreme  Court,  to  proceed 
m  equity  principles.    Ebert  v.  Woody  1  Binn.  217. 
'7.  The  Supreme  Court,  and  Courts  of  Common  Pleas,  had  an  im- 
d,  limited  chancery  jurisdiction,  under  art.  5,  of  the  constitution  of 
voIm  I. — 54 


498  EQunr. 

1790.    But  this  authority  must  be  used  thrMgh  the  intervention  oft 
jury.     Minsker  v.  Morrison^  2  Y.  346. 

68.  The  want  of  a  court  of  chancery  has  necessarily  obliged  thecooiti 
of  Pennsylvania,  in  cases  of  covenants,  with  a  penalty,  &c.  to  refer  thi 
question  to  the  jury,  under  an  equitable  and  conscientious  interpretttin 
of  the  agreement  of  the  parties.  Wharton  v.  Morris^  1  D.  136.  M'Ejui; 
C.J. 

69.  Equity  being  part  of  the  law  of  Pennsylvania,  the  courts,  in ordci 
to  prevent  a  failure  of  justice,  will  allow  a  defendant  to  putinaplo, 
founded  upon  equity  only.  Pollard  v.  Shaffer^  1  D.  214.  Jordan^. 
Cooper^  3  S.  &  R.  578.     Murray  v.  Williamson,  3  Binn.  135. 

70.  So,  for  the  same  reason,  in  debt  on  bond,  where  the  bond  ka 
been  lost,  the  courts  of  Pennsylvania  permit  the  plaintiff  to  dedans 
without  a  profert,  according  to  the  truth  of  the  case.  Bespublkat 
Coatesy  1  Y.  2. 

71.  So,  an  action,  for  a  partnership  debt,  may  be  supported  in  PeU' 
sylvania,  against  the  executor  of  a  deceased  partner,  although  anodv 
partner  is  living,  such  surviving  partner  being  a  bankrupt.  Lanft 
Keppehy  1  Binn.  579. 

72.  //  seems  J  that  where  the  forms  of  the  common  law  are  inadeqoiie 
to  do  justice,  the  courts  of  Pennsylvania^  in  order  to  jeach  theequf 
of  a  case,  may  permit  declarations  and  pleas  to  be  framed,  suited  to  111 
circumstances  of  the  case.    Jordan  v.  Cooper  fy  al.,  3  S.  &  R.  578, fc 

73.  Thus,  where  by  articles  of  agreement  for  the  sale  of  land,adeil 
was  to  be  delivered  at  a  certain  time,  and  by  a  subsequent  parol  agr» 
ment,  the  vendee  agreed  to  receive  the  deed  at  a  later  period,  iri 
accepted  it  accordingly,  it  was  held,  that  the  vendor,  who  broogM 
covenant  for  the  non-payment  of  the  purchase-money,  might  declaie 
according  to  the  circumstances  of  the  case,  by  setting  forth.  Ih  theta 
place,  the  covenants  according  to  the  articles  of  agreement,  and  ihrt 
showing  the  alteration  which  had  been  made  by  consent  of  parties.  /W 
["From  what  fell  from  C.  J.  Tilghman  and  myself  in  the  caserf 
Jordan  v.  Cooper,  it  may  be  supposed  that  we  took  the  plaintiff  lobe 
without  remedy  at  law;  and  in  fact  the  matter  was  considered  in ito 
aspect;  but  it  is  certain  that  although  he  had  no  legal  remedy  on  the 
writing,  he  might  have  maintained  assumpsit  on  the  contract  as  nwfr 
fied  by  the  acceptance,  in  which  the  specialty  would  have  beenadmi* 
ble  as  inducement  to  show  what  parts  of  the  original  contract  were 
incorporated  with  the  new  one.*'  Gibson,  C.  J.  in  Vicary  v.  -Voort, 
2  VV.  456.]     And  see  ante  Covenant  A. 

74.  The  practice  of  pleading  payment  to  debt  on  bond,  and  giTin? 
evidence  of  an  equitable  defence,  which  goes  to  the  total  destruction*! 
the  plaintifFs  cause  of  action,  is  not  derived  from  the  defalcation  act « 
1705,  but  arises  from  the  want  of  a  court  of  equity  in  Pennsylvania 
Sparks  v.  Garrigues,  1  Binn.  152. 

75.  The  plea  of  payment,  with  leave  to  give  the  special  matter  w 
evidence,  amounts  often  to  a  bill  in  equity,  and  if  the  defendant  roaktf 
out  a  case  of  relief  in  equity,  he  will  obtain  relief  under  his  plea.  Bui 
if,  in  his  notice  of  special  matter,  he  presents  a  case  in  which  eqflity 
would  afford  no  relief,  the  plaintiff,  instead  of  putting  the  case  to  the 
jury,  may  object  to  the  evidence,  and  pray  the  opinion  of  the  court  oo 
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tid  if  the  court  is  of  opinion  that  it  is  a  case  in  which  equity  would 
lieve,  the  evidence  should  be  rejected.  Robinson  v.  Eldridge,  10 
EL  142.  TiLOHMAN,  G.  J.  [And  see  Hawk  v.  OeddeSj  16  S.  & 
,  33.] 

It  is  a  principle  of  equity,  to  endeavour,  in  all  cases,  to  set  off  one 
nd  against  another;  and  the  courts  of  Pennsylvania  have  liberally 
ded  the  defalcation  act;and  to  the  full  extent  adopted  all  the  doctrines 
Lifts  of  equity,  with  respect  to  equitable  set-offs.  Morgan  v.  Bank 
1  Jlmericaj  8  S.  &  R.  88. 

.  The  determination  of  the  English  courts  of  chancery,  in  the  con- 
lion  of  their  statute  of  frauds,  which  is,  in  substance,  the  same  as 
LCl  of  assembly,  that  the  specific  execution  of  a  parol  agreement, 
be  decreed  where  the  agreement  has  been  carried  into  effect  in  part 
f  has  been  adopted  by  the  Supreme  Court,  and  long  considered  as 
aw  of  the  land.  Ebert  v.  fVood,  1  Blnn.  218.  Tilohman,  C.  J. 
L  And  so  the  courts  of  Pennsylvania  have  adopted  the  chancery 
Mple,  of  considering  that  as  already  done,  which  chancery  ;vould 
ae  to  be  done.  Moody  v.  Vandyke^  4  Binn.  41.  Vincent  v.  Huff^ 
&  R.  301. 

\.  Thus,  ejectment  lies  in  Pennsylvania  to  enforce  the  specific  per- 
lance  of  articles  of  agreement.   Hawn  v.  Norrisj  4  Binn.  77.    Vin^ 
V.  Huff^  nt  supra. 

>.  When  the  party  entitled  to  a  conveyance,  does  every  thing  ne- 
iry  to  be  done,  in  order  to  obtain  a  decree  for  a  specific  performance^ 
tands,  in  Pennsylvania^  in  a  situation  to  support  or  defend  an  action 
he  possession  of  land.  Oriffith  v.  Cochraney  5  Binn.  105.  Marlin 
Villink,iS.&,R.298. 

1.  Where  the  plaintiff  claimed  the  privilege  of  a  water-course, 
ch  the  defendant  had  vexatiously  impeded,  the  couvt  directed  the* 

to  give  large  damages;  the  plaintiff's  counsel  agreeing  to  release 
Q  in  case  the  privilege  was  duly  secured  by  deed.  Clyde  v. 
£fe,  1  Y.  92.  ^non.  4  D.  147;  S.  C.  by  name,  Walker  v.  Butz,  1 
574. 

2.  So,  a  vendor  may  maintain  ejectment  against  the  vendee,  who  has 
eed,  by  articles,  to  pay  the  purchase-money  by  instalments,  and  after 
log  the  first  instalment,has  made  no  other  payments  for  several  years. 
irUn  V.  IVillinky  7  S.  &  R.  298. 

)d.  An  equitable  estate  Js  sufficient,  in  Pennsylvania,  to  support  an 

ion  of  partition.    Willing  v.  Brown^  7  S.  &  R.  467. 

K  Where  a  grantee  of  land  has  been  evicted  by  an  action  of  eject- 

Dt,  and  brings  covenant  against  the  grantor,  the  court  may  impose 

ms  upon  him,  such  as  a  conveyance  to  the  defendant  of  all  his  right, 

)n  receiving  the  damages  awarded  by  the  jury;  and  it  is  not  necessary 

the  grantee  to  tender  a  conveyance  before  he  brings  suit.   Bender  v. 

^mbergery  4  D.  437,  in  note. 

5.  A  jury  in  Pennsylvania  may  find  damages  conditionally,  prescrib- 

the  terms  on  which  they  shall  be  released.    Decamp  v.  Feay,  5  S. 

L  323.     Coolbaugh  v.  Pierce^  8  S.  &  R.  418. 

8.  But  it  is  not  competent  to  the  court  to  instruct  the  jury  to  find 

lages  sufficient  to  insure  a  specific  execution  of  a  contract^  and  that 

court  would  endeavouri  on  their  part,  to  prevent  the  plaintiff  from 
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taking  an  improper  advantage  of  the  verdict.    Decamp  v.  Fa 
supra. 

87.  Bat  where,  in  an  ejectment,  the  jury  annexed  a  condition  to 
verdict,  requiring  the  plaintiff  to  allow  the  defendant  a  certain  sui 
improvements  made  between  the  period  of  an  award  in  favour  of  tK 
fendant,  in  a  former  action  of  ejectment,  and  the  commencement  ol 
existing  ejectment,  the  Supreme  Court  on  error  reversed  the  judga 
Collins  V.  Rush,  7  S.  &  R.  147. 

88.  In  a  case  where  chancery  would  enjoin  an  obligee  in  a  bom 
his  assignee,  from  proceeding  at  law,  while  the  obligor  remains  a  1 
br  in  jeopardy  as  a  surety,  evidence  is  admissible  to  enable  the  jur 
produce  the  same  result,  by  means  of  a  conditional  verdict.  Frani 
Browriy  1  P.  R.  257. 

89.  In  this  state,  ejectmetit  is  substituted  for  a  bill  in  chancery; 
wherever  chancery  would  execute  ft  trust,  or  decree  a  couveyanre, 
courts  of  Pennsylvania  would  direct  a  recovery  in  ejectment  Pet 
V.  Readingy  8  S.  &  R.  484. 

90.  The  court  are  the  judges  whether  the  party  is  entitlei 
relief,  and  the  extent  and.  manner  of  it;  the  jury  only  ascertain 
facts.     Ibid. 

91.  Equitable  principles  are  to  be  applied  by  a  jury,  under 
direction  of  the  court,  in  the  same  manner  as  legal  principles;  and 
remedy  by  motion  for  a  new  trial,  is  the  same,  Ktihn  v.  Nixon^  1 
&R.  lis. 

92.  Where  an  ejectment  is  brought  to  enforce  specific  performano 
to  execute  a  trust,  the  money  to  be  paid  by  the  plaintiff  must  be  broi 
into  court  on  the  trial,    Peebles  v.  Readings  8  S.  &  R.  484. 

93.  An  action  may  be  maintained  in  the  courts  of  Pennsylvania  ( 
decree  of  a  court  of  equity  of  another  state,  for  the  payment  of  mw 
Evans  v.  Tatem,  9  S.  &  R.  252. 

94.  *^  and  B^  partners,  being  indebted  to  C,  by  specialty,  and 
/>,  by  simple  contract,  td  died,  leaving  a  separate  real  estate.  E  and 
his  administrators,  contracted,  by  virtue  of  a  private  act  of  assembly 
sell  part  of  the  said  estate  to  jD,  who  was  to  retain  the  purchase-mou 
the  amount  of  which  was  to  be  credited  in  the  books  of  the  firm, 
the  time  of  this  contract,  the  firm  was  supposed  to  be  solvent  It  tun 
out,  however,  otherwise:  C  obtained  a  judgment  against  •'^'s  admii 
trators;  and  the  administrators,  to  guard  against  the  consequences oi 
devastavit  J  took  from  Z>,  a  bond,  conditioned  to  indemnify  them  agaii 
liability  to  the  other  creditors,  in  consequence  of  making  the  conveyan 
A  deed  was  then  executed  to  Z),  who  afterwards  sold  the  estate;  and 
who  had  since  become  the  executor  of  C,  alleging  that  he  had,  inrt 
character,  a  lien  upon  the  estate  conveyed  to  />,for  the  debt  due  to  C, 
was  agreed  at  the  request  of  Z),that  the  purchase-money  should  bes» 
stituted  for  the  land,  and  placed  in  the  hands  of  the  defendants  (fb^^ 
one  of  them,)  as  trustees,  to  be  applied  to  the  satisfaction  of  theall«;« 
lien,  in  case  it  should  be  established.  Held^  that  as  Ej  in  hischaractt 
of  administrator  of  t^,  was  liable  for  a  devastavit,  and  as,  on  a  recorer 
against  him,  the  bond  of  indemnity  given  by -D,  would  be  forfeited  i 
law,  he  was  entitled  on  the  principle  of  quia  timet,  to  retain  thcfundit 
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satisfy  the  debt  dtie  to  the  estate  of  C.    Sims  v.  Chew,  15 

insyWania  equity  is  law:  the  /acts  are  for  the  decision  of 
t  whether  on  any  state  of  facts  found  by  the  jury,  the  party 
equity,  and  the  mode,  manner  and  extent  of  relief,  are  for 
hawthorn  v.  Bransouj  16  S.  &  R.  278,  279.  Duncan.  J. 
as  the  principles  of  equity  consist  with  our  laws  of  domestic 
ler  established  by  statute,  usage  or  judicial  decisions,  we 
1  bound  by  the  principles  of  equity,  which  were  in  force  at 
ion  of  Independence,  and  which  we  may  execute  without 
thancery  power  not  granted  pursuant  to  the  constitution,  as 
ic  principles  of  the  coimnon  law.     Torres  Estate^  2  R.  252. 

e  a  creditor,  who  had  instituted  proceedings  against  land 
he  had  a  lien,  also  proceeded  in  an  action  against  a  surety 
3  debt,  it  seems  that  the  proper  mode  of  administering  the 
)  latter  case  was  to  instruct  the  jury  to  find  for  the  plaintiff 
;hat  all  further  proceedings  should  stay  until  he  authorised 
It  to  proceed  against  the  fund  at  his  cost;  and  if  that  fund 
lefective,  then  to  proceed  by  execution  on  the.  judgment 
*.ddisy  16  S.  &  R.  23. 

ator  directed  that  his  executors  should  receive  the  share  of  a 
ghter,  paying  to  her  for  her  use  the  interest  of  her  share, 
uld  purchase  real  property  with  the  same  for  her  use,  her 
lave  no  share  of  the  same.  The  executors  paid  to  the  hus- 
fe,  about  half  of  the  amount  of  the  share  and  obtained  a 

them,  and  assignment  of  the  wife's  interest.  The  money 
I  laid  out  by  the  husband,  with  a  large  sum  of  his  own,  iu 

of  land,  which  was  settled  on  the  wife:  The  husband  and 
rds  brought  an  action  against  the  trustees  for  the  balance, 
general  indebitatus  assumpsit  for  money  had  and  received 
f  the  wife:  Heldy  (in  IS2d),  I.  That  the  action  was  main- 
lis  form,  and  4iat  it  was  not  necessary  to  declare  specially, 
principal  as  well  as  interest,  might  bo  recovered;  the  plain- 
)g  that  the  principal  should  be  invested  in  the  purchase  of 
wife,  under  the  direction  of  the  court.  Bixler  v.  Kunkle, 
98.  (Gibson,  C.  J.,  and  Huston,  J.  dissenting  as  to  the 
:he  principal.) 

e  the  plaintiff  relies  on  an  equitable  title,  tender  of  the  money 
;cede  the  action.  Chahoon  v.  Hollenback^lS  S.  &  R.  425. 
aintiff,  who  claims  under  an  equitable  title,  must  do  equity 
n  recover  in  ejectment.     fVerkheiser  v.  IVerkheiser,  3  R. 

n  a  defendant  has  acted  with  good  faith,  he  is  entitled  to  be 
he  money  laid  out  in  perfecting  the  title,  or  in  making  im- 
but  if  he  has  been  guilty  of  mala  fides^  and  has  endea- 
fraud  the  plaintiff,  he  is  not  entitled  to  the  benefit  of  this 
at  all  events,  only  to  such  balance  as  may  appear  to  be  due, 
ng  the  rents,  issues  and  profits  during  the  time  of  his  enjoy- 
and.  Bnd. 
re  the  form  'of  action  is  ex  contractu,  and  the  plaintiff 
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founds  himself  upon  a  right  merely  equitable,  his  declaration  should  be 
assimilated  to  a  bill  in  equity,  and  should  set  forth  distinctly  the  spedil 
circumstances,  upon  which  the  equity  he  claims,  is  supposed  to  aria& 
Butcher  v.  Metts^  1  M.  153. 

103.  Where  the  declaration,  in  indebitatus  assumpsit^  is  in  the  nsoil 
form  for  money  had  and  received,  a  verdict  for  the  plaintiff  for  a  cenaii 
sum,  wiih  condition  that  the  plaintiff  convey  or  release  certain  ml 
estate  to  the  defendant,  is  bad.     Ibid, 

104.  In  debt,  on  a  sealed  note  for  a  certain  sum  without  mention  of 
interest,  the  plaintiff  cannot  give  evidence  to  show,  that  interest  wasti 
be  paid  on  the  note,  unless  he  declare  specially  for  the  same.  Btiehart 
V.  Beidleman,  17  S.  &  R.  41. 

105.  And,  if  the  defendant  produce  a  witness  to  prove,  that  the  plain- 
tiff admitted  certain  payments  to  have  been  n\ade  on  account  of  the 
note,  the  plaintiff  cannot,  upon  cross-examination,  ask  the  witness,  if  ih 
defendant  did  not,  in  such  conversation,  admit  that  the  note  was  payi* 
ble  wit*!!  interest.     Ibid,     (Huston,  J.,  dissenting.) 

lOG.  A  decree  of  specific  performance  is  of  grace,  and  not  of  righL 
It  rests  in  the  discretion  of  the  chancellor,  who  would  for  anything  iih 
equitable,  withhold  his  assistance,  and  leave  the  parties  to  their  l(^ 
remedies  on  the  agreement.  Pennock  v.  Freemanj  1  W,  40S-1 
Gibson,  C.  J. 

107.  Ejectment,  in  Pennsylvania,  is  substituted  for  the  bill  in  equity; 
but  it  is  subject  to  all  those  considerations,  by  which  a  claim  to  bareths 
land  itself,  may  be  defeated.     Ibid, 

lOS.  If  the  plaintiff  in  ejectment,  who  has  obtained  a  judgmeDtYis 
bound  it)  equity  to  make  title  to  the  defendant,  for  a  part  of  the  pre- 
mises, the  court  will  stay  execution  on  the  judgment  until  the  title  is 
secured.     Mathers  v.  Akewright^  2  Binn.  93. 

109.  A  specific  performance  of  an  unexecuted  parol  agreement  for 
the  sale  of  land,  cannot  bo  enforced  here  by  action  and  conditional  rer- 
dict;  any  more  than  in  England  by  bill  in  equity.  Irvine  v.  BuH^^ 
W.  287.  ^ 

110.  A  vetulee,  who  seeks  specific  performance,  must  indicate  itbf 
his  declaration;  but  h(^  may  join  a  count  for  damages  at  law,  to  a  coanl 
for  equitable  relitif.     Ibid.     Gibson,  C.  J. 

111.  */i  and  B,  being  both  claimants  of  a  certain  tract  of  land,itff«s 
agreed  between  them,  that  t^  should  sell  it  to  C,  and  become  acconnti- 
ble  to  B  for  a  certain  part  of  the  purchase-money.  Accordingly  •^exe- 
cuted a  single  bill  to  B  for  the  sum  specified,  and  it  was  agreed  that 
neither  party  should  have  power  to  recover  any  part  of  the  pnrcliase- 
money,  wiihout  giving  the  other  party  notice  to  attend  and  receive hB 
share.  B  gave  notice  to  C  not  to  pay  his  part  of  the  money  to  •iM 
to'  retain  it  in  his  own  hands,  or  to  pay  him,  {B),  C  afterwards  falW  ^ 
and  the  money  was  lost:  Held,  in  an  action  by  B  against  •^  ^"  ^^ 
single  bill,  that  he  was  not  entitled  to  recover.  Campbell  ^>  Knox.) 
P.  R.  9. 


D.  Pleadings  and  practice  in  equity  generally, 
112.  Where  creditors  are  to  be  paid  out  of  a  particular  fnnd,  or  ate 
united  in  the  same  transaction,  so  as  to  produce  a  privity  between  theiUj 
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KiQst  join  in  a  bill  for  relief^and  the  defendant  shall  not  be  obliged  to 
pile  the  same  question  with  each  separate  creditor.  Joy  v.  PTirtz,  1 
C.  C.  R.  417,  517. 

!13.  Hence,  in  a  bill  to  set  aside  a  release  given  by  creditors  on  an 
ignment  of  property,  under  a  state  bankrupt  law,  the  commission 
ring  been  subsequently  superseded,  all  the  creditors  must  join.     Ibid. 

14.  Where  leave  is  given  to  amend  a  bill,  the  amendment  should  be 
a  separate  bill,  which  should  state  only  so  much  of  the  original  bill 
nay  be  necessary  to  introduce  and  make  intelligible  the  new  matter. 
Tce  V.  fVesi,  3  W.  C.  C.  R.  354. 

15.  A  plea  in  equity,  if  denied  by  the  replication,  must  be  supported 
evidence.  It  is  different  in  this  respect  from  an  answer.  Gernon  v. 
:caiin^2  W,  C.  C.  R.  199. 

16.  The  general  rule  is,  that,  if  the  defendant  answer  to  the  same 
iter  which  is  covered  by  his  plea,  and  which,  by  his  plea,  he  contends 
Is  not  bound  to  answer,  the  latter  overrules  the  former.  Ferguson  v. 
Vara,  1  P.  C.  C.  494. 

.17.  The  only  exception  to  this  rule  is,  where  an  answer  is  necessary 
support  the  plea,  as  where  the  bill  charges  circumstances  calculated 
iToid  the  anticipated  bar  of  the  defendant;  there  it  is  proper  not  Duly 
t  the  plea  should  contain  all  necessary  averments  to  remove  those 
:umstances  out  of  the  way,  but  the  defendant  must  support  his  plea 
an  answer,  also  denying  the  same  circumstances.  Jbid. 
AS.  If,  however,  the  plea  is  only  to  some  part  of  the  bill,  the  defend- 

must  answer  as  to  the  residue,  unless  the  matter  should  be  proper 

a  demnrrer.    Ibid. 

LI 9.  Where  the  original  bill  contains  no  allegations  against  certain  of 
!  defendants,  who  have  subsequently  to  the  filing  of  the  bill  been  made 
rties,  and  no  amended  bill  has  been  filed,  the  court  will  dismiss  the 
L  as  to  these  defendants,  although  they  may  have  answered  the  bill. 
Gretas  fy  al.  v.  Solomon  fy  aly  1  P.  C.  C.  356,  362. 
ISO.  The  Circuit  Court  may  order  a  commission  of  rebellion  to  be  re- 
ined immediate,  and  upon  the  commission  being  returned  non  est, 
fcy  order  the  plaintiff's  bill  to  be  taken  pro  conjesso.  Boudinot  v. 
ranmetf,  Wall.  139. 

121.  The  court  will  not,  in  equity  suits,  lay  down  the  principles  on 
biich  an  account  is  to  be  stated  by  the  commissioner.  Vandenoick  v. 
rmmerl,  2  W.  &  C.  R.  41. 

122.  The  court  will  not  refer  accounts  back  to  a  commissioner  on  the 
CMind  that  the  party  applying  has  .obtained  evidence  in  support  of  his 
tceptions,  and  that  he  expects  he  will  be  able  to  discover  new  credits 
>tnow  known  to  him.     Camac  v.  Francis,  3  W.  C.  C.  R.  108. 

123.  A  complainant  was  allowed  to  withdraw  his  exceptions  to  the 
'femJant's  answer;  and  to  take,  at  his  peril,  a  subpoena  to  rejoin,  re- 
^^nble  forthwith.    Penn  v.  Butler,  Wall.  4. 

1^.  If  the  complainant  in  a  bill  do  not  file  a  general  replication  to 
^  answer  of  the  defendant,  the  answer  is  to  be  taken  as  true,  and  no 
^dence  can  be  given  by  the  complainant  to  contradict  it.    Fierce  v. 

«»r*  ex'rs,  1  P.  C.  C.  351. 

^^5.  After  a  cause  was  set  down  for  hearing  on  bill  and  answer,  and  a 


soA  BQumr. 

reference  to  the  auditor,  the  court  allowed  Uiecomplainanf  to  amend  bf 
filing  a  general  replication.     Ibid, 

>26.  If  the  bill  allege  a  particular  fact,  the  plaintiff  cannot  on  the  hea^ 
ing  urge  that  the  fact  is  otherwise.  He  is  bound  by  his  admiraion  aoie« 
before  the  hearing  he  obtains  leave  to  amend.  Prevast  v»  Graiz,  3  V. 
C.  C.  R.  434.  ■ 

127.  The  court  will  not  grant  a  rehearing  on  the  ground  of  aiier  ib-  j 
covered  evidence,  if  the  means  whence  the  information  was  obtaioef  j 
leading  to  the  evidence  were  in  the  possession  of  the  party  before  lb  | 
hearing,  as  if  the  affidavit  for  a  rehearing  state  that  since  the  decree,  tb 
party,  on  examining  the  papers  in  his  possession,  was  led  to  beliereiU 
a  certain  person  knew  something  material,  and  on  inquiry  found  ihatb 
did.     Prevost  v.  Gratz,  1  P.  C.  C.  379. 

128.  An  injunction  may  issue  without  an  affidavit,  if  other  suffidei 
evidence  be  produced.  Schermerhorn  v.  L^Espinaase  ^  al.j  C.  C.  2 IL 
360. 

129.  Where  a  delay  to  bring  a  cause  to  a  hearing  has  arisen  fromo- 
advertence  and  mistake,  and  no  evidence  of  a  wilful  procrastinitioi 
appears,  the  court  will  not  dissolve  an  injunction.     Ibid. 

130.  A  district  judge  has  no  power  to  award  the  wsit  of  ne-ezot 
Oernon  v.  BoccalinCy  2  W.  C.  C.  R.  130. 

131.  The  affidavit,  on  which  to  ground  a  motion  for  a  ne-exealfShoA 
be  positive  that  a  debt  is  due,  or  that  the  party  believes  thatacertn 
balance  of  account  is  due;  but  if  defective  in  these  respects,  it  maj  b 
amended.     Ibid. 

132.  It  is  not  the  practice  in  the  Circuit  Court  to  issue  a  dedimuif^ 
iestatem  to  commissiotiers,  to  take  an  answer  in  chancery,  but  urMler 
certain  circumstances  it  will  be  done,  as  where  the  defendant  is  merelf 
nominal,  and  may  not  have  the  means  nor  inclination  to  give  as  fuilsfl 
answer  as  the  interest  of  the  real  defendant  de'mands.  fFiklinsT, 
Jordan,  3  W.  C.  C.  R.  226. 

133.  A  motion  to  dissolve  an  injunction  must  be  upon  notice  or  settiof 
down  the  cause  of  dissolution.     Ibid, 

1 34.  Wliere  one  of  several  persons  concerned  in  the  question  is  otf 
of  the  reach  of  the  process  of  the  court,' or  not  amenable  to  it,  and  is  not 
so  material,  as  a  party,  but  that  a  decree  may  be  made  withont  joinii; 
him  in  the  bill,  the  court  may  give  a  decree  against  the  others.  /<?'• 
fFirfz,  I  W.  C.  C.  R.  417,  517. 

135.  To  a  bill  by  certain  of  the  next  of  kin  of  a  testator,  against  tb« 
administrator  of  the  deceased  executor,  the  executor  or  administrator  of 
others  of  the  next  of  kin  who  are  deceased,  ought  to  be  made  parties 
it  is  not  enough  to  make  the  devisees  or  children  of  such  deceased  uot 
of  kin  parlies.     Wisnerv,  Ogden,  4  W.  C.  C.  R.  ^631. 

136.  If  the  jurisdiction  of  the  court  would  be  ousted  by  makingalllb 
parlies  concerned  in  interest  plaintiffs,  those  who  are  citizens  of  the saiw 
state  with  the  real  defendants,  may  refuse  to  join  in  the  suit,  and  D»f 
be  made  defendants.     Ibid. 

137.  It  is  a  good  cause  of  demurrer,  that  a  lunatic,  whose  inter«» 
are  sought  to  be  affected  by  the  suit,  is  not  made  a  party — although  to 
committee  is  in  fact  a  party  in  his  own  right.  Harrison  v.  Soicaih  ** 
W.  C.  C.  R.  202. 
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138.  Where  a  demurrer  to  a  bill,  on  the  ground  that  a  lunatic  whose 
terests  were  involved,  was  not  a  party,  was  sustained;  but  it  appeared 
itihehinaticy  w^ho  resided  out  of  the  jurisdiction  of  the  court,  had  died 
ler  the  commencenient  of  the  suit,  the  court  gave  the  plaintiff  leave  to 
nend,  by  suggesting  the  death  of  the  Uinatic.    Ihid. 

139.  It  is  not  necessary  to  make  the  creditors  of  an  insolvent  estate 
rties  to  a  bill  by  a  specialty  creditor  against  the  executors,  except 
def  particular  circumstances,  as  in  the  case  of  collusion  with  the  exe- 
tor  or  administrator.     Burton  v.  Smithy  4  W.  C.  C.  R.  522. 

140.  The  Circuit  Court  will  not  order  service  of  a  subpoena  in  equity 
the  defendant's  attorney-at-law,  to  be  a  good  service,  on  the  ground 
the  defendants  residing  out  of  the  state,  except  in  cross  suits,  and  in- 
ictions  to  stay  proceedings  at  law.  Eckert  v.  Banerij4  W,  C.  C.R. 
>.     fFdrd  V.  Seabrtfy  4  W.  C.  C.  R.  426,  472. 

t4l.  A  plea  to  a  bill  in  equity  may  be  good  in  part,  and  not  so  in  the 
lole;  and  the  court  will  allow  it,  as  to  so  much  of  the  bill  as  it  is  pro- 
riy  applicable  to,  unless  it  has  the  vice  of  duplicity.  Kirkpatrick  v. 
^Jli7«,  4  W.  C.  C.  R.  595. 

142.  If  a  plea  be  made  to  the  whole  of  a  bill,  it  must  cover  the  whole 
>ject  to  which  the  plea  applies;  and  if  it  contain  a  full  defence,  there 
"xo  necessity  to  notice  other  parts  of  the  bill  not  involved  in  the  subject 
vbich  the  plea  applies;  and  where  the  plea  contains  a  full  defence  to 
i  bill,  an  answer  is  not  n^^essary,  unless  it  is  rendered  so  in  order  to 
^tive  some  equitable  ground  stated  in  the  bill  for  avoiding  the  effect 
the  anticipated  bar.     Sims  v.  Lyle^  4  W.  C.  C.  R.  301. 

143.  The  answer  of  a  corporate  body  under  its  common  seal,  denying 
I  equity  of  the  bill,  is  sufficient  to  warrant  a  denial  of  an  injunction,  or 
dissolve  it  if  granted.     Haight  v.  Morris  Aqueduct j  4  W.  C.  C.  R. 

1. 

144.  It  is  a  good  cause  of  exception  to  an  answer,  that  besides  deny- 

$  knowledge  of  the  facts  charged,  it  does  not  add  that  he  had  <<  infor- 
i.tion  on,  or  belief  of  the  facts."     Bradford  v.  Geiss^  4  W.  C.  C.  R. 
3. 

145.  If  an  injunction  be  granted  till  answer  and  further  order,  which 
the  usual  form,  it  is  never  dissolved  until  the  answer  comes  in,  even 
oagh  the'defendant  lives  abroad,  and  the  motion  to  dissolve  is  accom- 
inied  by  an  affidavit  to  support  it.    Reed  v.  Consequa^  4  VV.  C.  C.  R. 

r4. 

146.  Special  replications  have  long  been  out  of  use  in  chancery.  If 
plaintiff  finds  it  necessary  from  the  answer,  to  set  forth  new  matter, 
practice  is  to  apply  for  leave  to  amend  the  bill.  If  a  replication 
>vitain  a  denial  of  such  parts  of  the  answer  as  are  not  intended  to  be 
(Imitted,  and  also  ne\v  matter,  the  new  matter  will  be  considered  sur- 
Inage  at  the  hearing.     Duponti  v.  Mussiy  4  W.  C.  C.  R.  129. 

247.  To  enable  the  plaintiff  to  take  the  bill  pro  confesso^  on  account 
f  ^answer  not  having  been  filed  within  three  months,  the  defendant 
ti^ld  have  been  ruled  to  answer,  and  the  cause  should  be  set  down. 
^  decree  in  this  case  is  merely  nisi^  to  be  made  absolute  at  the  term 
'icoeeding  that  to  which  service  of  a  copy  of  a  decree  shall  be  returned 
*^led,  unless  cause  is  shown  to  the  contrary.  Pendleton  v.  Evans, 
W.  C.  C.  R.  336. 
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answered.     Young  v.  Pott,  4  W.  C.  C.  R.  531. 

151.  Jt  seems  Diat  in  cases  where,  from  ihe  allegatior 
slatuie  of  limilatioiis  may  be  urged  as  a  bar  of  the  re: 
done  in  the  form  of  a  demurrer,     fViner  v.  Ogden  4  Yi 

152.  If  the  statute  of  limitations  is  pleaded,  and  the  p 
it  cannot  a^ain  be  put  in  by  the  same  parties  or  their  | 
V.  Rutherford,  1  Bald.  168. 

153.  The  sialeriess  of  the  demand,  or  the  want  of  | 
no  objection  to  the  amendment  of  the  bill.  If  the  refu 
amendment  will  put  the  plaintiff  oat  of  court,  and  the 
avail  himself  of  the  objection  on  appeal,  ihf  court  will 

154.  The  court  refused  to  dismiss  a  bill  without  a  ten 
motion,  ahhongh  more  than  three  years  had  elapsed  si 
without  any  sieps  on  the  part  of  the  complainant.  Di 
mann,  1  Bald.  132. 

155.  A  suit  in  equity  does  not  abate  by  the  death  of 
co-defendant.  If  one  plaintiff  and  one  defendant  sun 
open  for  amendment.     Fisher  v.  Rutherford,  1  Bald.  ] 

156.  Where  a  defendant  had  answered  generally  in  i 
ter  of  which  he  had  no  particular  knowledge  at  the  time, 
to  file  an  additional  answer  after  he  had  acquired  panic 
on  the  subject,  but  upon  the  condition  of  famisbing  i 
with  the  names  of  his  witnesses.     Caster  v.  fVoody  1  I 

157.  After  the  term  in  which  a  final  decree  baa  been 
not  be  reversed,  annulled,  or  set  aside,  except  by  appeal  i 
Scott  V.  Blaine,  1  Bald.  287. 

158.  Where  a  decree  was  made  against  lwo,ancl  it  ai 
of  them  was  dead  at  Ihe  time,  the  court  refined  to  set  i 
term.    Jbid. 
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notice  will  be  dispensed  with,  where  irreparable  injury  would 
by  the  delay.     Ibid. 

court  will  not  refer  the  appointment  of  a  receiver  to  a  mas- 
receive  directly  the  proposal  of  the  parties  of  suitable  per- 

office,  and  act  directly  upon  them.    Ibid. 


ERROR. 


of  exoeptiom. 

I  aDder  the  act  of  1806. 

>rmg  a  writ  of  error. 

nd  proceedings  in  a  writ  of 

adgment  or  proceeding  a  writ 

es. 

ion  of  an  inferior  court  may  be 

on  error;  and  herein  how  far 


the  court  \b  bound  to  reaoWe  queetions 

proposed  by  counsel. 
G.  What  may  be  assigned  for  error. 
H.  Of  the  judgment  in  error  and  proceedings 

thereon. 
I.  Of  the  writ  of  error  coram  nobis. 
K.  When  a  writ  of  error  will  be  granted  in 

criminal  cases. 


A.  Of  the  bill  of  exceptions. 

I  of  exceptions  does  not  lie  in  the  case  of  an  inquiry  of 
cecuted  at  the  bar  of  the  court,  pursuant  to  the  27th  sectioa 
)f  1722;  the  Stat,  of  Westmin.  2d,  being  confined  to  the  case 
'  impleaded."  Bell  v.  Bell,  9  W.  47. 
>tions  to  evidence  must  be  taken  as  soon  as  the  court  has 
admit  or  reject  the  evidence.  It  is  sufficient,  however,  if  a 
de  of  the  exception  and  submitted  to  the  court  at  the  time  it 
I  may  afterwards  be  reduced  to  form.  Morris  v.  Buckley^ 
II. 

bill  of  exceptions  to  a  charge  may  be  tendered  at  any  time 
jury  have  delivered  their  verdict  in  open  court,  even  after 
agreed  upon  it  and  sealed  it  up.  Jones  4*  ol.  v.  Ins.  Co.  of 
a,  4  D.  249;  S.  C.  1  Binn.  31.     Morris  v.  Buckley,  8  S.  & 

ufficient  if  a  note  in  writing  of  the  exceptions  be  made  before 
The  court  is  not  bound  to  suspend  the  trial  until  the  bill  of 
is  drawn  out  and  sealed.     Stewart  v.*  Huntingdon  Bank, 
267.     Morris  v.  Buckley,  ut  supra. 

I  evidence  is  offered  and  rejected  by  the  court,  if  the  party 
1  it  means  to  take  an  exception,  he  must  do  it  immediately, 
)  adverse  party  is  entitled  to  the  option  of  admitting  the  evi- 
er  than  have  his  cause  involved  in  the  hazard  of  a  writ  of 
^get  V.  Bank  of  Pennsylvania,  7  S.  &  R.  219. 
therefore  if  the  defendant  offer  evidence  which  is  rejected, 
aintiflf  then  waive  the  objection,  and  the  court  then  permit 
;e  to  be  given,  but  the  defendant  refuse  to  examine  the  wit- 
inot  assign  for  error  the  previous  rejection  of  the  evidence. 

ill  of  exceptions  state  a  written  paper  to  have  been  offered  ia 
nd  no' objection  appear  to  have  been  made  at  the  trial  to  the 
of  the  proof  of  its  execution,  the  Supreme  Court  will  presume 


10.  A  bill  of  exceplions  oii^ht  not  lo  refer  to  (he  notei 
concerned,  of  the  evidence.     Thomas  v.  fVright,  9  S.  & 

1 1.  Where  a  jndge  has  vacated  his  office,  the  proper  i 
ing  a  return  by  him  of  a  bill  of  exceplions  is  by  ceriiora 
V.  Green,  13  S.  &  R.  S5. 

12.  But  it  is  in  the  discretipn  of  the  Supreme  Court  t( 
or  not,  where  there  has  been'laches  on  the  part  of  the  p! 
and  (hey  may  impose  terms  upon  him  on  granting  it.    / 

13.  A  bill  of  exceptions  to  evidence  offered,  brings  tip 
the  legality  and  competency  of  the  evidence.  If  the  ev 
ted  without  objection,  and  there  is  a  demurrer  to  it,  thisi 
evidence  was  legal,  competent  and  true,  and  brings  ii| 
of  it  on  the  right.  Every  fact  sworn  to,  or  shown  by  wri 
is  admitted  (o  be  true,  and  every  fair  inference  from  « 
evidence  is  to  be  taken  as  proved.     Caldwell  v.  Stilemi 

14.  A  party  who  alleges  error  in  the  admission  of  i 
court  below,  must  set  forth  the  evidence  in  his  bill  of  ex 
wise  the  objection  to  it  wilt  be  considered  as  waived 
Warder,  3  R.  101. 

15.  The  Supreme  Court  cannot  take  notice  of  errors  ass 
occnrrea  on  the  (rial  of  an  indictment,  although  the  judg 
below  have  sealed  a  bill  of  exceptions.  Middleton  v. 
H«aM,2W.885. 

B.  Proceedings  under  the  act  o/IBOe. 

16.  Ajudge  is  not  bound  by  this  act  to  reduce  Aiv) 
writing  and  file  it  of  record:  it  is  sufficient  if  he  file  his 
points  of  law,  on  which  he  was  requested  to  file  it. 

■n/iIvT-   1.1  <i    !b  n    111  Miin/ffrhfif/,  V     T.tifr.ih   IQA 
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f  the  opinion  of  the  court  below  be  filed  of  record,  the  Supreme 
I  bound  to  notice  it,  though  it  do  not  appear  to  have  been  filed  at 
nest  of  either  party.  Brown  v.  Caldwell^  10  S.  &  R.  114. 
ifVhen  an  opinion  is  filed  according  to  the  act,  it  should  be  accom- 
by  a  statement  of  such  facts  as  are  necessary  to  the  understand- 
he  opinion;  and  it  is  the  business  of  the  party  who  objects  to  the 
,  to  see  that  the  necessary  facts  are  placed  on  the  record.  Down-' 
Baldwin,  1  S.  &  R.  298. 

V  judge  who  files  his  opinion  according  to  the  act,  is  not  bound  to 
tiis  notes  of  the  evidence  given  on  the  trial.    Bassler  v.  Niesly,  I 
431.    Manderbach  v.  LuiZj  14  S.  &  R.  125. 
But  it  seems  it  would  be  the  duly  of  the  court,  if  required,  to  per- 
necessary  evidence  to  be  placed  on  the  record,  without  the  tender 
I  of  exceptions.    Bassler  v.  Niesly,  ut  supra, 
^uch  request,  however,  should  be  made  immediately  on  the  de- 
>f  the  opinion;  and  the  statement  of  the  evidence  should  be  pre- 
>y  the  counsel  and  submitted  to  the  court  in  the  same  manner  as 
1  of  exceptions.    Jbid.    Downing  v.  Baldwin,  1  S.  &  R.  298. 
^nd  the  judge  is  not  bound  to  furnish  his  own  notes  of  the  evi- 
or  the  purpose,  although  the  party  excepting  ofiers  to  transcribe 
dence  at  his  own  expense.    Manderbach  v.  Ltttz,  14  S.  &  R. 

The  Supreme  Court  will  not  consider  any  paper  annexed  to  the 
as  furnishing  the  opinion  of  the  court  below,  under  the  act  of 
niess  it  also  appears  by  the  record  that  the  paper  was  filed  at  the 
of  one  of  the  parties,  or  of  his  counsel.  Lancaster  v.  De  Nor^ 
?,  1  Wh.  49.  Brat  ton  v.  Mitchell^  5  W.  69. 
\.nd  it  does  not  alter  the  case  that  the  charge  has  been  since  filed 
equest  of  counsel  at  a  subsequent  term.    Ibid, 

C.  Who  may  bring  a  writ  of  error, 

^one  but  a  party  or  privy  to  a  judgment,  or  one  prejudiced  by  it, 
3g  a  writ  of  error.    Third  persons  are  not  bound  by  the  judg- 
Hylton  V.  Brown,  1  W.  C.  C.  R.  343. 

'ixiere,  Whether  the  landlord  of  a  defendant  in  ejectment,  who 
en  the  defence  of  the  suit,  but  is  not  party  to  the  record,  can  sue 
rrit  of  error.  Vanhorn  v.  Frick,  3  S.  &  R.  278. 
)n  a  judgment  against  several  defendants,  a  writ  of  error  cannot 
Uained  by  one  alone.  Fotteral  v.  Floyd,  6  S.  &  R.  315. 
)ne  defendant  may  sue  out  a  writ  in  the  name  of  all;  and  if  the 
efuse  to  join  in  the  prosecution,  they  may  be  summoned  to  the 
»f  Error,  and  severed;  after  which  he  who  sued  out  the  writ,  may 
lone.   Ibid, 

Jr,  it  seemsn  the  practice  of  our  courts  would  be,  to  lake  a  rule  on 
amed  as  plaintiffs  in  error,  either  to  appear  and  join  in  the  prose- 
or  submit  to  be  severed.     Ibid. 

rVhere  a  writ  of  error  is  brought  by  plaintiffs,  they  must  all 
d  there  can  be  no  severance,  aliler  if  it  be  brought  by  defend- 
Gallaher  v.  Jackson,  1  S.  &  R.  491. 
k  terre-tenant  may  sue  out  a  writ  of  error  in  his  own  name,  and 
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without  joining  the  legal  parties;  but  he  must  truly  describe  the  recoid 
proposed  to  be  removed,  in  the  body  of  his  writ.  Finney  v.  Creuijmi^ 
2  W.  294. 

35.  Where  an  agreement  to  enter  an  amicable  action  against  sefoil 
defendants,  one  of  whom  was  a  married  woman, contained  a  stipulatioa 
that  <'  no  advantage  be  taken  by  either  party  as  to  the  form  of  sak  or 
the  liability  of  the  parties  to  it;''  and  a  verdict  and  judgment  werem- 
dered  in  the  Cirriiit  Court,  in  favour  of  the  plaintiff;  it  was  AeMybyGo- 
SON,  C.  J.  and  Kennedy,  J.  upon  appeal  by  the  defendants,  that  a  ndk 
prosequi  might  be  entered  in  the  Supreme  Court  [Hustov,  J.  aal 
Ross,  J.  thought  that  a  noile  prosequi  was  not  necessary.]  Gratxr. 
Phillips,  2  P.  R.  410. 

36.  Where  it  appeared  that  the  plaintiff  in  error  (who  was  also  plai^ 
tiff  below,)  had  been  paid  the  amount  of  the  judgment  in  the  court  be* 
low,  the  Supreme  Court  quashed  the  writ  of  error.  Laughlin  v.  Pn* 
bles,  1  P.  R.  114. 

37.  A  defendant  does  not  waive  his  right  to  a  writ  of  error  by  eDt» 
ing  security  to  obtain  a  stay  of  execution,  under  the  act  of  March,  180i 
jRanck  V.  Becker ^  12  S.  &  R.  412.     (Duncan,  J.  dissenting.) 

D.  Practice  and  proceedings  in  a  writ  of  error* 

38.  The  court  will  not  quash  the  writ,  because  the  oath,that  it  wtf 
not  intended  for  delay,  was  made  before  the  trial  of  the  cause  io  tbi 
court  below.     Miles  v.  O^HarOy  1  S.  &  R.  32. 

39.  After  in  nullo  est  erratum  pleaded,  it  is  too  late  to  move  toqoMl 
the  writ;  but  the  court  will,  of  their  own  motion,  quash  it,  if  iojitttioe 
is  likely  to  be  done.     Downing  v.  Baldioin,  1  S.  &  R.  298. 

40.  Where  a  writ  of  error  has  issued  regularly,  the  court  will  not  qwi 
it  on  the  ground  that  it  was  served  after  the  return  day;  but  they  vtil 
order  a  remittitur^  if  prayed  for.  Jones  v.  Shock,  Sup.  Ct.  Jan.  1818. 
MS. 

41.  The  affidavit  required  by  the  6th  section  of  the  act  of  1809,iDi»t 
be  made  before  the  writ  of  error  iss*ued,  and  the  record  is  returned  lotbe 
Supreme  Court.    Beale  v.  Patterson,  6  S.  R.  89. 

42.  Executors  or  administrators  are  not  exempted  from  making  this 
affidavit.     Ibid. 

43.  The  court  will  not  quash  a  writ  of  error  on  the  ground  that  the 
recognisance  of  bail  is  not  conformable  to  law;  because  a  suit  is  well  ^^ 
moved,  although  the  recognisance  is  void,  but  the  writ  will  not  opcraH 
as  a  supersedeas.     Magill  v.  Kaufman,  4  S.  &  R.  318. 

44.  A  writ  of  error  abates  by  the  death  of  one  of  the  plaintiffs  in  error, 
before  errors  assigned.     Boas  \  al,  v.  Hiester,  3  S.  &  R.  271. 

45.  The  want  of  an  allocatur  cannot  be  objected  after  an  appearance 
entered,  and  the  argument  has  commenced.  Eckart  v.  Wilson,  10S.t 
R.  44. 

46.  The  Supreme  Court  has  concurrent  authority  with  the  CommM 
Pleas,  to  take  bail  on  writs  of  error,  notwithstanding  the  act  of  \^^ 
March,  1809.     Smith  v.  Ramsay,  6  S  &  R.  573. 

47.  A  scire  facias  on  a  recognisance  in  a  writ  of  error  cannot  be 
maintained  in  the  Supreme  Court,  though  the  recognisance  be  entered 
into  in  that  court.    Ibid. 
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4d.  It  is  not  necessary,  in  order  to  charge  the  bail  in  error,  to  sue  ont 
:ecution  against  the  principal.   Ibid. 

49.  The  recognisance  is  forfeited,  if  the  plaintiff  in  error  nan  pros  the 
it  by  agreement  with  the  other  party;  provided  there  be  no  fraud  or 
liosion.    Share  ▼.  Hunt^  9  S.  &  R.  404. 

to,  ItseemSj  fraud  in  nonprossing  the  writ  cannot  be  taken  advan- 
ce of  in  a  suit  on  the  recognisance  under  the  plea  of  nul  tiel  record  or 
ymenty  but  ought  to  be  specially  pleaded.    Ibid. 

51.  If  bail  in  error  is  not  perfected  within  ten  days  after  exception, 
I  defendant  in  error  is  entitled  to  a  non  pros.  Taggart  v.  Cooper j  3 
m.  34. 

52.  A  scire  facias  ad  audiendum  errores  is  not  in  use.  The  plaintiff 
error  proceeds  by  a  rule  on  the  defendant  to  plead.  Commonwealth 
Bmerj/j  2  Binn.  257. 

53.  A  writ  of  error  takes  effect  from  its  delivery  to  the  prothonotary 
the  court  below— not  from  the  time  it  issues.  Frantz  v.  Kaser,  3 
k  R.  395. 

54.  Where  the  writ  is  returned  in  the  usual  form,  the  court  will  pre- 
ne  that  it  was  presented  during  the  sitting  of  the  court  to  which  it  was 
ected,  and  by  them  properly  returned.    Gailey  v.  Beard^  4  Y.  41 S. 

55.  A  writ  of  error  will  not  be  dismissed  because  the  record  was  not 
amed  to  the  term  to  which  it  was  returnable.     Ibid. 

56.  The  praecipe  for  the  original  writ,  is  part  of  the  record,  and  ought 
be  sent  up,  on  error,  with  the  pleading  and  process.  Fitzsimons  v. 
ihrnon^  2  Binn.  436. 

57.  Parol  evidence  is  not  admissible  on  a  writ  of  error,  to  remove  a 
Igment  given  in  the  Common  Pleas,  on  a  certiorari,  to  a  justice. 
^kmyer  v.  JOubSj  5  Binn.  29. 

58.  If  the  plaintiff  in  error,  in  his  assignment  of  error,  omits  a  sub- 
iDtial  point,  the  court  may  give  him  leave  to  assign  it  afterwards;  but 
here  the  point  is  merely  a  technical  one,  the  court  will  not  hear  it. 
alhraiih  v.  Cheery  13  S.  &  R.  85. 

59.  Where  it  appears  from  record,  that'deeds,  records  or  papers,  ma- 
rial  to  a  sufficient  understanding  of  the  case,  were  given  in  evidence  in 
A  court  below,  and  these  documents  are  not  annexed  to  the  record,  the 
lort  will  affirm  the  judgment.    Barton  v.  Wells^  5  Wh.  225. 

60.  Where,  on  a  suggestion  of  diminution,  a  certiorari  issued,  directed 
F  consent,  to  the  President  of  the  court  below,  he  stated  certain  facts, 
id  then  submitted  to  the  judges  of  the  Supreme  Court,  whether  certain 
i«Uers  ^  ought  to  be  returned  and  certified  as  part  of  the  record,^'  the 
ipreme  Court  declined  to  decide,  and  returned  the  certiorari  to  the 
Qrt  below,  to  determine  whether  the  record  contained  the  whole  matter. 
Usler  V.  Niesljfj  1  S.  &  R.  472. 

Si.  A  writ  of  error  is  not  a  supersedeas  to  proceedings  in  the  Com- 
*i^  Pleas,  under  the  landlord  and  tenant  law.     Orub  v.<  Fox,  6  Binn. 

^9.  Leaving  a  blank  in  the  writ  of  error  for  the  month  in  which  the 
lYt  is  to  be  held,  is  a  clerical  error,  which  the  Supreme  Court  may 
tend  by  the  prsecipe.    Reed  v.  Collins^  5  S.  &  R.  351. 
^3.  If  it  be  assigned  for  error,  that  an  infant  a||)peared  below  by 


retiunntile,  by  virtue  of  (lie  stat.  5  Geo.  t,  c.  13,  which  is 
state.    Finney  v.  Crawford,  2  W.  294. 

6S.  A  writ  of  error  is  not  a  supersedeas,  unless  a  reo 
)>een  given  wilh  two  siiSicicnt  sureties,  although  the  pra 
been  otherwise.    Henry  v.  Boyle,  1  M.  386. 

69.  A  second  writ  of  error  is  not  a  supersedeas  of  execi 
bail  liHS  been  givE^ri;  if  ihe  lirst  writ  abated  by  the  act  n 
by  suffering  a  jndgmeni  of  non  pros.    Sheerer  v.  Greti 

70.  The  acts  of  1834  and  1836,  do  not  alter  the  Ian 
error,  alilioiigli  issued  afier  three  weeks,  is  a  supersedet 
be  not  actunlly  executed.  Bryan  v.  Comfy,  2  M.  S7 
Hindman,  2  M.  4G4. 

71.  Where  a  plaiiitifT  in  ejectment,  obtained  a  verdict 
only,  ill  consequence  of  llie  chnrge  of  (he  court,  which  w. 
and  he  look  a  writ  of  error,  and,  after  the  isstiing  of  tha  \ 
the  record  was  relumed,  he  issued  aji.fa.  for  costs;  the ! 
dismis^d  the  writ  of  error.    Smith  v.  Jack,  3  W,  &  S.  1 

(E)  On  what  judgment  or  proceeding  a  writ  of  err 
73.  The  proper  consiruciion  of  sect.  6  of  Ihe  act  of  llll 
which  autliorises  appeals  and  writs  of  error,  from  and  I 
the  several  counnesi,  is  tlint  the  cansc  may  be  removei 
writ  of  error,  according  to  ihe  nsnal  conrse  of  proceeding 
live  courts,  by  appeal,  namely,  from  the  Orphans'  Conrt 
Conri,  and  by  writ  of  error,  to  the  Common  Pleaa  and  Qii 
M'Cleinmons  v.  Graham,  3  Binn,  8S. 

73.  A  writ  of  error  lies  in  all  cases  in  which  a  court 
given  a  final  judgtnenl,  or  made  an  award,  in  nature  i 
Com.  7.  Judges  ofthe  Common  Pleas.  3  Binn.  273. 
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id  by  ihe  board  of  property,  under  the  act  of  20th  March,  1810, 
gh  that  act  declares  that  the  judgment  and  decree  of  the  Commoa 
shall  be  final.    Moore  v.  ^Ibrightj  4  S.  &  R.  231. 
So  it  lies  OQ  an  order  of  the  court,  lessening  the  amount  of  a  judg- 

for  though  such  order  be  no  judgment,  it  has  all  the  effects  of  one. 
erald  v.  Caldwell^  Court  of  Errors,  Add.  119,  121. 

That,  which  is  a  matter  of  discretion  with  the  court  below,  can- 
i  the  subject  of  a  writ  of  error.    Renninger  v.  Thompson^  6  S.  & 

Thus,  where  an  application  was  made  to  the  court  below  to  abate 
rity  on  the  ground  that  the  defendant  was  a  freeholder,  after  exe- 
I  on  an  award,  and  the  court  discharged  on  common  bail,  but 
td  to  set  aside  the  execution,  the  Supreme  Court  afiElrmed  the  judg- 
Ibid. 

So,  the  granting  or  refusing  an  amendment,  in  cases  at  common 
md  under  certain  statutes,  where  the  court  exercises  a  discretionary 
r,  is  not  assignable  for  error.     Ordroneaux  v.  Prady^  6  S.  &  R. 

S.  P.  Clymer  v.  Thomas j  7  S.  &  R.  180. 

And,  upon  the  same  principle,  error  will  not  lie  upon  an  order  of 
Common  Pleas,  staying  proceedings  on  a  bail  bond,  although  the 
n  the  bail  bond  had  been  arbitrated  and  an  award  made  for  the 
iff.     Rook  V.  Meek,  6  S.  &  R.  542. 

Nor  is  the  decision  of  the  Common  Pleas,  on  exceptions  to  an 
]  under  the  act  of  1705,  the  subject  of  a  writ  of  error,  although  the 
below  send  up  the  evidence  on  which  the  decision  is  founded,  and 
igh  the  exceptions  were  principally  on  points  of  law.  Marker  v» 
/,  7  S.  &  R.  284. 

Nor,  will  error  lie  upon  the  decision  of  the  court  below,  in  direct* 
feigned  issue.     Neffv.  Barr,  14  S.  &  R.  166. 

And  the  admission  or  rejection  of  a  witness,  after  the  case  is 
1,  is  a  matter  of  discretion,  and,  therefore,  not  the  subject  of  error. 
trick  V.  Gray^  10  S.  &  R.  182. 

.  So,  where  a  paper  was  filed  by  one  of  the  parties  offering  to  be 
d  hy  certain  terms,  but  not  accepted  by  the  other  party,  and  the 
ct  having  been  in  favour  of  the  party  offering  the  terms,  which 
ourt  refused  to  set  aside,  it  was  held,  that  error  did  not  lie,  it  being 
itionary.  Bower  v.  Blessing,  8  S.  &  R.  243. 
.  So,  the  decision  of  the  court  below,  in  granting  or  refusing  a  new 
is  not  the  subject  of  a  writ  of  error.    Burke  v.  Youngs  2  S.  &  R. 

Biurd  V.  Lansdale,  2  Binn.  80. 
.  And  the  act  of  1806,  makes  no  alteration  in  the  law,  in  this 
ct,  although  the  reasons  of  the  judges  may  be  filed  of  record. 
/  V.  Lansdale,  2  Binn.  SO.  Wright  v.  Small,  Id.  93. 
.  But  error  lies  upon  a  decision  of  the  inferior  court  refusing  to 
'  an  amendment,  to  which  the  party  was  entitled  under  the  act  of 
Young  V.  Commonwealth,  6  Binn.  88.     Clymer  v.  Thomas,  7 

R.   178.     Olazer  v.  Louxrie,  8  S.  &  R.  498.     Maus  v.  Mont- 

ry^  10  S.  &  R.  192.     Newlin  v.  Palmer,  11  S.  &  R.  101. 

.  Whether  error  lies  on  an  order  of  the  Common  Pleas,  directing 

toneretur  of  special  bail,  dubiiatur,  in  MClurg  v.  Bowers^  9  S. 

24. 
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stated,  as  if  there  had  been  a  special  verdict.  The  court  I 
the  judgment.  Held,  that  no  writ  of  error  lay.  Davit  t 
R.  216. 

95.  The  general  rule  is,  that  where  a  new  jurisdictioi 
staiiite,  and  the  court  or  judge  exercising  it  proceeds  i 
method,  or  in  a  new  course,  different  from  the  common 
error  does  not  lie,  but  a  certiorarL  Ruklman  v.  Cott 
Binn.  24. 

96.  Therefore,  error  does  not  lie  to  a  judgment  of  the  Qi 
on  an  appeal  by  supervisors  of  the  highways  from  m  con* 
justice;  the  proceedings  in  the  sessions  being  different  froi 
the  common  law.     Ibid. 

97.  No  writ  of  error  lies  to  the  judgment  of  the  Commi 
a  certiorari  lo  a  justice;  the  act  of  SOih  March,  1810,  ha< 
judgment  of  the  Common  Fleas  fiual.  Cozau  v.  JDea 
112. 

98.  But  it  was  held  that  a  writ  of  error  naight  be  suMa 
removed  (Trior  to  the  act.     Love  v.  Sarton,  4  S.  &  R.  S6! 

99.  Error  does  not  lie  to  remove  the  proceedings  in  a  d( 
ment.     Lewis  v.  Wallick,  3  S.  &  R.  410. 

100.  Nor  in  cases  of  divorce;  the  jurisdiction  being  veal' 
mon  Fleas  by  act  of  assembly,  and  the  mode  of  proceeding 
that  act,  being  by  appeal.     Miller  v.  Miller,  3  Binn.  30. 

IGI.  But  where  upon  a  libel,  filed  against  a  vessel  fa 
terials,  under  the  acts  of  27th  March,  1784,  and  9lh  Febr 
issue  is  joined,  and,  judgment  is  given  as  on  an  issue  at  c 
writ  of  error  lies.    Ship  Portland  v.  Lewis  4r  oLt  2  S.  & 

102.  Quere,  whether  if  a  decree  in  such  libel  be  gi' 
10  the  course  of  civil  law,  a  writ  of  error  lies.    Ibid. 
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105.  So  error  will  not  lie  on  an  order  of  the  Common  Pleas,  dissolving 
oreign  attachment    Ibid. 

106.  Ni)r  upon  an  order  of  the  court  below  to  withdraw  a  juror. 
chdberger  v.  Nicholson^  1  S.  &  R.  430. 

107.  The  refusal  of  the  court  to  direct  a  nonsuit,  is  not  a  ground  for 
»ill  of  exceptions.     Oirard  v.  Oettigy  2  Binn.  234. 

106.  Error  does  not  lie  on  an  inquest  finding  a  man  to  be  a  lunatic. 
9/V  Casey  9  S.  &  R.  317. 

109.  If  it  is  wished  to  have  the  opinion  of  the  Common  Pleas  exam- 
d  on  a  writ  of  error,  it  will  be  necessary,  instead  of  asking  for  a  non- 
t,  to  state  some  specific  point,  and  pray  their  opinion  on  it  to  be  given 
diarge  to  the  jury.     Widdifield  v.  JViddifieidy  2  Binn.  249. 

110.  And  error  does  not  lie  to  the  opinion  of  the  court  in  receiving  or 
Kting  testimony  upon  motions  for  summary  relief.  Shartz  v. 
^gi^yy  1  Binn.  222. 

111.  Nor  to  the  opinion  of  the  court,  in  refusing  the  removal  of  an 
ion  brought  against  an  alien  for  a  libel,  into  the  Circuit  Court  of  the 
ited  States.     Carey  v.  Cobbety  2  Y.  277. 

112.  Whether  the  conduct  of  the  Cotirt  of  Common  Pleas  in  refusing 
ielay  a  trial  until  a  bill  of  exceptions  could  be  made  out  and  sealed, 
be  subject  of  a  bill  of  exceptions,  dubitatur.  Stewart  v.  Huntingdon 
ink,  U  S.  &R.267. 

113.  A  writ  of  error  is  the  proper  process  of  removal  where  the  pri- 
iry  tribunal  is  a  court  of  record,  and  the  proceedings  to  be  removed. 
Iter  were  according  to  the  course  of  the  common  law  in  the  first  in- 
noe,  or  have  assumed  a  common  law  shape  subsequently;  but  where 
ty  are  summary,  or  the  magistrate  is  not  the  judge  of  a  court  of  record, 
8  a  certiorari.     Commonwealth  v.  Beaumont j  4  R.  366. 

114.  A  writ  of  error  and  not  a  certiorari  is  the  proper  method  of  re- 
ving  the  record  of  the  Common  Pleas,  in  a  case  brought  into  that 
irt  t)y  a  certiorari  to  remove  the  proceedings  of  two  justices,  under 
act  of  6th  April,  1S02,  <Ho  enable  purchasers  at  sheriff's  or  coroner's 
»s  to  obtain  possession."     Cook  v.  Reinhart^  1  R.  317. 

15.  But  after  a  lapse  of  two  terms,  the  Supreme  Court  refused  to 
*h  the  certiorari.    Ibid. 

16.  A  writ  of  error  did  not  lie  to  the  Circuit  Court.  TVike  v.  Light- 
J 1  R.  289.     (Tod,  J.  dissenting.) 

17.  No  writ  of  error  lies  to  the  decision  of  a  Court  of  Common  Pleas, 
m  an  application  to  open  a  judgment.    K^lbach  v.  Fisher,  1  R.  323. 

18.  Error  lies  to  an  order  of  the  court  below,  ordering  a  judgment 
)e  marked  to  the  use  of  a  surety.  Bums  v.  The  Huntingdon  Bank, 
^  R.  395. 

119.  The  decision  of  a  Court  of  Common  Pleas,confirming  a  sheriff's 
3,  and  ordering  the  sheriff's  deed  to  be  acknowledged,  is  not  the  sub- 
t  of  a  writ  of  error.     Rees  v.  Berryhill,  1  W,  263. 

120.  An  order  of  the  Court  of  Common  Pleas,  permitting  and  direct- 
;  a  bond  to  be  given  by  the  surviving  trustee  of  an  insolvent,  is  not 
aminabie  in  the  Supreme  Court.     Stoever  v.  Immell,  1  W.  258.' 

ISI.  A  writ  of  error  will  lie  upon  an  execution  for  costs;  and  the  Su- 
sme  Court  will  inquire  into  the  legality  of  the  charges,  but  they  will 


i:*o.  ine  I'lipreme  v-oiiri  luereiore  qriasnea  a  wni  oi  « 
judgment  of  a  justice  had  been  reversed  on  certiorari  by 
Pleas,  but  an  execution  had  issuedforlhecosts,  which  the  C 
refused  to  set  aside.    Ibid. 

1 26.  After  verdict  and  judgmenl  on  a  feigned  issue,  din 
miiio  a  contested  rislit  lo  the  proceeds  of  an  execution,  a 
court  respecting  the  pnyment  of  the  costs  is  subject  to  r< 
apppftl,  but  not  on  a  writ  of  error.     Snyder  v.  Kunkleme 

127.  A  writ  of  error  will  not  lie  upon  an  order  of  the  Ci 
overruling  a  motion  to  strike  olf  an  appeal,  and  setting  aa 
tinii.  supposed  to  liave  improvidenlly  issued.  Gardner  r. 
K.  73. 

ViB.  Nor  will  it  lie  to  remove  the  judgment  of  a  CooD 
Pleas  on  a  writ  of  habeas  corpus  ad  subjiciendum.  Ji 
Commonweal  I  h,  1  P.  R.  82. 

12!).  The  judgment  of  the  Court  of  Common  Pleas,  quasi 
sition  ill  a  case  of  lunacy,  is  rerisable  by  the  Supreme  Con: 
toealth  V,  Beaumont,  4  R.  366, 

1 30.  But  in  such  a  case  a  writ  of  error  does  not  He;  th 
which  the  proceedings  are  to  be  removed  w  a  eertion^i, 

131.  It  seems,  however,  that  the  proceedings  in  the  Cc 
after  pleading  to  issue  on  a  traverse  of  the  inqaiation,  are 
a  writ  of  error.    Ibid. 

133.  A  writ  of  error  does  not  lie  upon  an  order  of  an 
allowing  one  judgment  lo  be  set  off  against  another.  Wetla 
16  S.  &  R.  313. 

133.  The  decision  of  the  court  below,  on  an  application 
judgment  against  another,  being  a  matter  of  discretion,  < 
viewed  in  the  Supreme  Court  on  a  writ  of  error:  nor  can  ll 

nf  an  crA^r  aUnnrinir  et>»l<  eot^fT  \^^  .r.«,^o  tk.  ...kiwi  nt  m 
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197.  A  writ  of  error  does  not  lie  upon  a  decision  of  an  inferior  court, 
ipecting  the  right  of  counsel,  for  the  plaintiff  or  defendant,  to  begin  or 
ticlude  to  the  jury.  Robeson  v.  Whiteside^  16  S.  &  R.  320;  and  see 
R.884. 

188.  The  Supreme  Court  cannot,  on  a  writ  of  error,  judge  of  the  regu- 
rityof  an  execution  issued  ia  the  court  below,  where  the  question 
Tolves  matters  of  fact  which  do  not  appear  on  the  record.  Righter  v. 
ittenhouse^  3  R.  273. 

139.  A  scire  facias  on  a  judgment  upon  an  administration  bond 
criitg  been,  by  consent,  referred  to  an  auditor,  who  was  ^'  to  report  the 
m  due,  if  any,  to  the  plaintiff,  and  the  facts  connected  with  any  dis- 
ited  kerns  in  the  case,  and  his  judgment  thereon,'^  &c.;  the  auditor 
■de  a  report  accordingly,  upon  which  the  court  rendered  judgment: 
^tU^  that  such  judgment  was  not  the  subject  of  a  writ  of  error.    Wilson 

The  Commonwealth,  3  P.  R.  531. 

140.  If  the  parties  had  agreed  that  tlie  statement  of  the  auditor 
mild  be  taken  as  a  special  verdict,  it  might  have  been  otherwise. 


141.  Upon  an  application,  by  a  party  collaterally  interested,  to  open 
judgment  confessed,  the  cause  was,  by  agreement,  referred  to  an  audi- 
r  voluntarily  chosen  by  the  parties,  to  report  the  amount  due  to  the 
untiffs.  The  auditor  made  a  report,  upon  which  the  court  rendered  a 
dgtuent:  Heldy  that  such  a  judgment  was  not  the  subject  of  a  writ  of 
mr.  Mien  v.  Myers,  5  R.  335. 
148.  The  decision  of  the  judge  of  the  district  court  of  Lancaster,  on 

I  application  to  him  to  transfer  a  cause  to  the  Common  Pleas,  under 
e  2d  section  of  the  act  of  18th  January,  1821,  is  conclusive,  and  can- 
•t  be  inquired  into  on  a  writ  of  error.  Ellmaker  v.  Buckley ,  16  S.  & 
.72. 

143.  The  decision  of  the  President  Judge  of  the  Court  of  Common 
leas  upon  an  exception  to  his  jurisdiction,  under  the  act  relating  to 
fecial  courts,  cannot  be  reviewed  in  the  Supreme  Court;  it  being  a 
•Iter  entirely  within  his  discretion.  Philadelphia  Library  Co.  v.  Ing- 
WW,  1  Wh.  72. 

144.  The  time  and  manner  of  filing  a  declaration,  of  appearing  and 
Bading  by  the  defendant,  and  signing  judgment  for  want  of  a  plea, 
B  matters  of  practice  regulated  by  rules t>f  court,  and  the  practice  of 
^  court;  and  irregularities  in  any  of  these  respects,  are  universally 
Hedied  by  application  to  the  court,  whose  rules  or  practice  are  sup- 
ped to  have  been  violated.  Crosby  v.  Massey,  1  P.  R.  231.  Hus- 
sr,  J. 

^45.  The  sufficiency  of  the  grounds  laid  for  the  introduction  of  secon- 
y  evidence,  is  not  within  the  discretion  of  the  inferior  court,  but  will 
inquired  into  on  error.  Pipher  v.  Lodge,  16  S.  &  R.  214. 
^46.  An  order  of  the  Common  Pleas  allowing  an  amendment  of  pro- 
dings  upon  an  arbitration,  so  as  to  allow  an  appeal  by  one  of  two 
^ndants  to  stand  as  an  appeal  for  both,  is  not  a  matter  of  discretion 
t'ely,  but  revisable  on  error;  though  the  writ  of  error  cannot  be  taken 

II  final  judgment.    Stenet  v.  Ramsay,  2  W.  91. 

^47.  An  order  of  the  court,  nonsuiting  the  plaintiff  on  the  cause  being 
Ulariy  called  for  trial,  and  no  one  appearing  for  the  plaintiff,  is  not  the 
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subject  of  a  writ  of  error;  the  remedy  is  by  application  to  the  diseretkm 
of  the  court  below,  with  which  the  court  cannot  interfere.  fFallaetf, 
Cooper,  2  W.  108. 

148.  The  decision  of  the  court  below,  upon  a  question  of  permittiog 
depositions  to  be  taken  out  by  the  jury,  is  not  the  subject  of  a  writ  of 
error,  the  subject  being  discretionary  with  the  court,  even  upon  an  isioe 
to  try  the  validity  of  a  will.    Spence  v.  Spence,  4  W.  165. 

149.  A  refusal  to  discharge  a  defendant,  on  the  ground  of  his  hafq 
been  arrested  while  attending  as  a  party  or  witness,  is  a  matter  of  dii- 
cretion  with  the  court  below;  the  propriety  of  which  cannot  be  revievei 
in  this  court.     Roberts  v.  ^Austin,  5  Wh.  313. 

150.  The  plaintiff  in  the  court  below  declared  in  indebitatus  assume 
sity  with  the  common  money  counts;  and  the  court  afterwards  graimi 
leave  to  file  four  new  counts;  the  first  upon  an  alleged  guaranty  bf  Al 
defendant,  of  a  check  drawn  by  a  third  person  in  his  favour,  and  caM 
by  the  plaintiff,  and  the  second,  third  and  fourth,  upon  the  defeodairt 
endorsement  of  the  check:  Held,  that  the  amendment  being  previoasli 
the  trial,  was  within  the  discretion  of  the  court  below,  and  not  the  subjefli 
of  a  writ  of  error;  and  that,  if  it  were,  the  additional  counts  were  pro- 
perly admitted.     Caldwell  v.  Remington,  2  Wh.  132. 

151.  A  writ  of  error  does  not  lie  to  remove  a  judgment  of  the  Coopt 
of  Common  Pleas  on  a  certiorari  to  a  justice.  Johnson  v.  Hibbarift 
Wh.  12. 

152.  A  writ  of  error  lies  from  this  court  to  the  judgment  of  a  tow 
court  upon  an  issue  of  nul  tiel  record.  Crtitcher  v.  The  Cuinawi 
wealth,  6  Wh.  340. 

153.  When  a  judgment  in  such  case  is  removed  by  writ  of  error^fc 
practice  has  been  for  the  record  to  be  certified  by  the  court  below  wiihoi 
a  bill  of  exceptions,  or  making  the  record  brought  in  for  inspeciiooi 
formal  part  of  the  proceedings.     iS/c?. 

154.  This  practice  however  is  inconvenient;  and  it  seems  thatfcl 
record  on  which  issue  has  been  joined, ought  to  be  attached  to  the  recwi  I 
returned,  either  by  means  of  a  bill  of  exceptions  or  certificate  from  il» 
court  below,  or  otherwise,  so  as  to  make  it  part  of  the  record  remroei 
Ibid. 

155.  The  refusal  of  the  court  below  to  open  a  judgment  and  toaflW 
an  exonereiur  on  a  bail  b(»id  cannot  be  reviewed  in  a  writ  of  emt 
Nice  V.  Bowman,  6  W.  26. 

156.  Whether  the  decision  of  the  court  upon  an  application  to  pen* 
certain  persons  to  be  added  as  co-defendants  in  ejectment,  be  siibjeciB 
review  on  error,  Qtiere,     Boyer  v.  Smith,  5  W.  55. 

157.  Where  a  bond  had  been  given  in  a  penalty  with  conditioom 
the  delivering  of  certain  articles  by  instalments,  and  several  jndgt«* 
had  been  entered  by  virtue  of  a  warrant  of  attorney  for  the  several* 
stalmenis,  and  the  court  below,  at  the  instance  of  the  plaintiff,  made  a 
order  for  the  consolidation  of  these  judgments  into  one,  it  was  A«Wtl*^ 
this  order  was  the  suhject  of  a  writ  of  error  and  was  erroneous,  •^d^ 
V.  Bush,  5  W.  289. 

158.  A  writ  of  error  will  not  lie  upon  an  order  of  the  conrtbelo^*^ 
ting  aside  an  award  of  arbitrators  under  the  act  of  1836;  there  beingoo 
final  determination  of  the  case.     Erie  Bank  v.  Brawley,  S  W.  530. 
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159.  After  final  judgment  in  the  case,  a  writ  of  error  will  lie;  and  if 
Bconrt  below  set  aside  the  award  erroneously,  then,  if  their  order  be 
rersedy  the  judgment  upon  the  award  will  be  restored  to  its  former  lien. 
JdL 

160.  The  question  whether  a  deposition  regularly  taken  may  be  read 
here  the  witness  is  alleged  to  be  unable  to  attend  at  the  trial,  is  pretty 
neh  a  matter  within  the  discretion  of  the  court  in  which  the  cause  is 
led.    Denmson  v.  Fairchild^  7  W.  309. 

161.  There  may  be  cases  however  in  which  the  decision  on  the  ques- 
Ni  may  be  reviewed  in  error.    Ibid, 

168.  Where  the  court  below  refused  to  postpone  the  trial  of  an  action 
r  the  mesne  profits  until  a  second  ejectment  for  the  same  land  brought 
^  the  former  defendant  against  the  former  plaintiff,  and  which  was 
ver  on  the  trial  list  could  be  first  tried,  it  was  held  that  this  was  not 
fh  a  violation  of  a  plain  legal  right  as  authorised  redress  by  writ  of 
lor.    Poattns  v.  PostenSy  3  W.  &  S.  1S2. 


»  What  opinion  of  an  inferior  court  may  he  examined  on  errors  and  herein 
how  far  the  court  is  bound  to  resolve  questions  proposed  by  counsel. 

163.  A  party  has  a  right  to  ask  the  opinion  of  court  on  any  point  of 
V  relevant  to  the  issue,  and  a  refusal  to  give  it  is  error.  Shaffer  v. 
mdis,  1  S.  &  R.  449.  Hamilton  v.  Minor,  2  S.  &  R.  70.  Brown  v. 
hmpbellj  1  S.  &  R.  176.     Vincent  v.  Huff,  4  S.  &  R.  298. 

164.  In  an  action  for  the  continuance  of  a  nuisance,  the  question 
whether  or  not  the  record  of  a  former  recovery,  in  an  action  which 
Bd  been  brought  by  the  same  plaintifi'  against  the  same  defendant,  for 
It  erection  of  the  nuisance,  is  conclusive  evidence  of  the  cause  of  action 
k  Ihe  said  recovery,"  is  relevant  to  the  issue.    Shaffer  v.  Landis,  I  S. 

X  449. 

165.  And  when  a  question  is  distinctly  proposed  to  the  court  below, 
is  error  to  refuse  or  evade  giving  a  distinct  answer.      Smith  v. 

SoifijMcm,  2  S.  &  R.  49.    Powers  v.  JMPFarranj  Id.  44. 

166.  Bat  the  court  is  not  bound  to  answer  any  question  not  pertinent 
the  issue,  and  fairly  arising  out  of  the  evidence.     Covert  Sf  aL  v. 

lotn  4*  a/.,  3  S.  &  R.  283. 

167.  And  it  is  not  a  ground  for  reversing  a  judgment,  that  the  court 
iow  erred  in  their  charge  on  a  matter  immaterial  or  not  pertinent  to 
&  issue.  Numan  v.  Kapp^  5  Binn.  73.  Brown  v.  Downing,  4  S. 
R.  498.    Phoenix  Ins.  Co.  v.  Pratt,  2  Binn.  308.     Edgar  v.  Boies^ 

S.  &  R.  445. 

1 68.  But  error  may  be  assigned  in  an  opinion  on  any  matter  material 
the  issue,  appearing  on  the  bill  of  exceptions,  although  it  is  not  par- 
Ularised  in  stating  the  exceptions.  Phoenix  Ins,  Co.  v.  Pratt,  2 
On.  308. 

169.  Where  opinions  are  filed  under  the  act  of  assembly,  the  sub- 
LtKe  only  of  the  charge  ought  to  be  examined;  and  if  it  appear  on  the 
tele  that  the  law  was  justly  expounded  to  the  jury,  general  expres- 
^tis  which  might  require  qualification,  if  they  were  the  direct  point  in 
Igment,  are  to  be  understood  in  such  restricted  sense.  9  S.  &  R.  202. 
imqANy  J. 

170.  In  a  case  oonsistiog  of  evidence,  both  written  and  parol,  the  de- 
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feiidant's  counsel  has  no  right  to  ask  an  opinion,  whether,  upon  ihe 
whole,  the  plaintiff  has  supported  his  action.  Brown  v.  Campbdl^l 
S.  &  R.  176. 

171.  When  the  whole  case  is  mixed  up  of  law  and  fact,  it  is  not  enor 
if  the  judge  leave  the  whole  to  the  jury,  unless  the  counsel  select  mhm 
})articular  point  for  his  opinion.  Poorman  v.  Smith's  JEx'rs,  2  S.  fc  B. 
464. 

172.  Where  a  question  depends  upon  a  number  of  letters  betwect 
the  parties,  it  has  been  usual  to  submit  the  whole  matter  to  the  jury;  ul 
if  the  counsel  on  either  side  think  proper  to  take  the  court's  opioioooo 
matters  of  blended  fact  and  law,  the  judgment  cannot  be  reversed  if 
error  in  the  opinion.     Rotivert  v.  Patton^  12  S.  &  R«  253. 

173.  The  court  are  not  bound  to  answer  what  the  law  is  npoo  the 
whole  evidence.  Their  opinion  can  only  be  asked  upon  specific  fidt 
granted  or  supposed.  fVhitt  v.  Kyky  1  8.  &  R.  515.  Jonta  v.  Wilkt^ 
8  S.  &  R.  150.  , 

174.  And  if  they  direct  the  jury  that  the  verdict  should  bein^ron 
of  one  of  the  parties,  it  is  error.    Jones  v.  Wilder j  8  S.  &  R.  15a 

175.  A  judgment  is  not  to  be  reversed  on  error  because  the  judgi 
has  not  made  all  the  remarks  that  the  nature  of  the  case  adoiitt  c£. 
Lilly  fy  al  v.  Ex'rs  of  Paschall,  2  S.  &  R.  394. 

176.  It  is  not  fair  to  select  a  few  words  from  a  whole  seDteDce,iBl 
by  severing  them  from  the  rest  endeavour  to  make  them  appear  ff- 
roneous.     Carothers  Sf  al.  v.  DunningSy  3  S.  &  R.  379. 

177.  An  answer  by  the  court  to  questions  of  law,  pertiaent  to  (ki 
issue,  proposed  by  the  counsel,  that  <^so  far  as  the  questions  of  lawp» 
posed  apply,  they  are  law,  but  the  great  matter  is  their  application," 
too  vague  and  does  not  give  such  instructions  to  the  jury  as  the  couiiel 
had  a  right  to  require.     Fisher  4*  al.  v.  Larick\  3  S.  &  R.  219. 

178.  Error  in  stating  an  abstract  principle,  not  arising  out  of  theeri* 
dence,  and  in  no  wise  relating  to  the  cause,  cannot  be  taken  advaotajf 
of  by  either  party;  but  where  an  erroneous  principle  has  a  direct  open* 
tion  on  the  evidence,  and  withdraws  the  attention  of  the  jury  fromoliKr 
points,  it  is  otherwise.     Deal  fy  al.  v.  RPCormicky  3  S.  &  R.  344. 

179.  If  the  counsel  ask  a  question  of  the  court  which  is  ansverfll 
they  cannot  assign  for  error  that  the  court  charged  on  matter  of  &il 
Mllvaine  v.  Mllvaine,  6  S.  &  R.  559. 

180.  The  court  will  not  reverse  for  an  erroneous  expressloD  of  tb 
opinion  of  the  lower  court  on  a  fact,  unless  it  distinctly  appear  thatik 
jury  were  led  to  suppose  that  they  were  precluded  from  judging  of  tki 
fact.     Riddle  v.  Murphey^  7  S.  &  R.  230. 

181.  Where  a  set-off  was  offered  by  the  defendant  on  the  ground  thu 
the  claim  of  the  plaintiff  was  equitably  owned  by  one  who  wasadelH0( 
of  the  defendant,  and  the  court  decided  the  question  as  to  the  ownership 
of  the  claim  without  submitting  it  to  the  jury,  it  was  held  error.  CVSr 
derslon  v.  Hammon^  9  S.  &  R.  QS. 

182.  Where  the  court  below  assumed  a  fact  to  be  true,  and  cbargd 
the  jury  that  if  the  fact  were  otherwise  it  did  not  alter  the  case  as  to  the 
law,  the  Supreme  Court  reversed  the  judgment,  the  law  being  erroDa- 
ously  stated.     •Armstrong  v.  Hussey,  12  S.  &  R.  315. 

183.  Where,  taking  every  fact  given  in  evidence  on  the  part  of  th 
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iff  to  be  true,  he  has  entirely  failed  to  make  out  his  case,  it  is  not 
for  the  court  to  charge  the  jury  that  there  is  no  legal  evidence  to 
B  the  plaintiff  to  recover,  and  that  their  verdict  ought  to  be  for  the 
dant.  Weidler  v.  Farmers'  Bank,  11  S.  &  R.  134. 
i.  It  is  error  for  the  associate  judges  of  the  Common  Pleas  to 
e  the  jury  ^'that  if  they  thought  their  opinion  of  weight  they  would 
1  to  it,  but  that  it  was  not  the  opinion  of  a  legal  court,  nor  did  they 
it  as  that  of  a  court  informed  in  points  of  law.  Richardson  v. 
orf,  2  S.  &  R.  84. 

5.  It  is  not  error  for  the  judge  to  state  the  evidence  truly,  declining 
re  an  opinion  on  points  on  which  no  opinion  is  requested.     Cara^ 
fyalv.  DunningSf  3  S.  &  R.  380. 

8.  The  opinion  of  a  judge,  concerningyac^^,  delivered  in  his  charge, 
t  the  subject  of  a  writ  of  er^or.  If  the  judge,  in  his  charge,  ex- 
es an  opinion  on  facts,  not  warranted  by  the  evidence,  the  only 
dy  is  by  a  motion  for  a  new  trial.  JBurxi  v.  Dansdale,  3  Binn.  80. 
jr  T.  Ramsey y  1  S.  &  R.  72.  Brown  v.  Campbell j  lb.  176.  Crra^ 
V.  Graham,  lb.  330.  Hamilton  v.  Minor,  2  S.  &  R.  270.  Renn 
^enn.  Hospital,  lb.  413.  Poorman  v.  Smith's  £x'rs,  lb.  464 
wood  V.  Cheeseman,  3  S.  &  R.  500. 

;7.  And  the  court  below  is  not  bound  to  give  an  opinion  on  facts. 
.    Oalbraith  v.  Black,  4  S.  &  R.  210. 

18.  Where  the  jury  found  a  verdict  for  the  plaintiff,  "subject  to  the 
ion  of  the  conrt,  on  the  facts  proved,"  and  no  facts  appeared  upon 
record,  the  Supreme  Court  reversed  the  judgment.  Roberts  v.  Hop- 
,11  S.  &R.  202. 

^.  It  is  not  error  that  the  President  of  the  Common  Pleas,  although 
ested,did  not  give  his  reasons  for  the  opinion  delivered,  and  file  the 
5  of  record.  Atorberger  v.  Hackenberg,  13  S.  &  R.  26.  Kennedy 
^ily,  6  W.  269. 

*0.  It  is  error  if  the  court  reject  evidence  on  the  ground  that  the 
I  point  had  been  determined  between  the  parties  in  a  previous  case; 
is  is  a  question  of  fact  for  the  jury.  Crotzer  v.  Russel,  9  S.  & 
I. 

*1.  Where  the  court  below,  after  a  preliminary  inquiry  as  to  the 
ence  and  loss  of  a  writing,  admit  parol  evidence  of  its  contents,  it 
:  be  a  strong  case  to  induce  the  Supreme  Court  to  interfere.  Leazure 
^Ikgas,  7  S.  &  R.  313. 

^S.  Where  evidence  is  offered  and  objected  to  generally,  it  is  suffi- 
:  for  the  party  who  had  offered  it,  to  show  in  the  Court  of  Error, 
it  was  proper  for  some  purpose.    Bennerv,  Hanson^  11  S.  &  R. 

^3.  It  was  field  not  to  be  error,  where  the  court,  after  laying  down 
lav  to  the  jury,  correctly  said,  "These  positions  are  all  true  as  gene- 
Petitions;  you  ^re  to  decide  how  far  they  are  applicable,  under  the 
ence  in  this  cause."     Cassell  v.  Cooke,  8  S.  &  R.  268. 
IM.  If  the  opinion  of  the  court  be  requested  on  a  certain  point,  by 

party,  and  the  court,  in  answer,  say,  that  the  adverse  party  has 
^  an  answer  to  the  point,  stating  the  answer,  it  is  error.    Simpson 
^ray,  7  S.  &  R.  336. 
9^  The  court  are  bound  to  instruct  the  jury  on  points  proposed  by 
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counsel  on  the  trial,  relevant  to  the  issue,  though  they  are  notnoiioedii 
the  argument,  but  they  may  regulate  the  practice  otherwise,  bj  rule  of 
court.     Bellas  v.  Hays^  5  S.  &  R.  427. 

196.  If  the  charge  of  the  court  be  contradictory,  so  astoleafedn 
jury  at  a  loss,  it  is  error.     Selin  v.  Snider,  11  S.  &  R.  427. 

197.  Where,  on  the  trial,  an  objection  is  made  to  a  deposition, in fofo^ 
without  specifying  the  objectionable  parts,  the  Supreme  Court  on  erni^ 
will  not  reverse  the  judgment,  if  any  part  of  it  is  legal  evidence,  tboo^ 
other  parts  may  be  inadmissible.  This  rule,  however,  may  be  liaUeto 
exceptions.    Anderson  v.  Neffy  11  S.  &  R.  208. 

198.  Where  the  court  below  charged  the  jury,  that  mere  lapse  c( 
time  between  the  commencement  of  a  suit  and  the  trial,  raised  no  pn* 
sumption  of  payment,  but  that,  if  it  appeared  there  was  a  scheme  to 
delay  the  trial  for  a  great  length  of  time,  in  order  to  gain  an  adfaotip 
by  the  death  of  parties  or  witnesses,  they  could  not  but  say  that  tUi 
might  raise  some  presumption  against  the  plaintiff,  the  Supreme  Qxul 
refused  to  reverse  the  judgment.     Paul  v.  Durborrow,  13  S.  &  R.  SSI 

199.  If  a  proposition  be  merely  a  repetition  of  one  which  has  bea 
already  stated,  in  different  words,  and  answered,  it  is  not  error  to  retf 
to  the  answer  already  given,  or  even  to  omit  to  answer  the  propositifll 
altogether;  and,  if  it  be  alleged,  that  the  second  proposition  is  diflefHl 
from  the  first,  it  is  the  duty  of  the  counsel  to  place  the  first  on  tbeieood 
Munderbach  v.  Zu/z,  14  S.  &  R.  220. 

200.  It  is  not  necessary  for  a  judge  to  repeat  the  evidence  in  bi 
answer  to  a  particular  proposition;  it  is  enough  if  he  refers  to  it  ge» 
rally.     Ibid, 

201.  The  Supreme  Court  will  not  reverse  a  judgment  because  ik 
court  below  has  answered  propositions  which  they  may  think  ought  to 
have  been  omitted;  especially  if  the  answer  be  correct.  Ibid. 
•  202.  Qiiesiions  proposed  by  counsel  must  be  confined  to  the  voaXSS 
of  law,  and  if  facts  are  introduced,  it  should  be  hypolhetically.  Suxilzv 
V.  Hummel,  3  S.  &  R.  228. 

203.  The  court  are  not  bound  to  declare  to  the  jury,  as  matter  of  li^i 
that  either  party  has  proved  certain  facts,  which  are  sufficient  to  support 
his  defence.     Zerger  v.  Sailor,  6  Binn.  27. 

204.  The  court  may  give  an  opinion  to  the  jury  on  the  weight « 
evidence,  or  they  may  decline  to  do  so,  if  they  think  proper:  if  it^ 
doubtful,  it  is  in  general  most  proper  to  leave  it  to  the  jury.  Constpt 
V.  mm  tig  fy  al,  1  P.  C  C.  229. 

205.  Nothing  should  appear  in  the  charge  from  which  the  joryni^H 
reasonably  infer  they  were  precluded  from  considering  the  facts.  WiW 
the  judge  told  the  jury  that  the  evidence  wa*"  too  loose  toentiileW 
party  to  a  verdict,"  the  judgment  was  reversed.  SampsonY, Sampf^ 
4  S.  &  R.  329.  ["  I  am  aware  that  the  propriety  of  this  decision  to 
been  doubled  by  the  profession,  not  however  because  a  binding  diw^ 
on  a  question  of  fact  is  not  error,  but  because  it  has  been  thought  tW 
nothing  in  the  expression  of  the  judge  ought  to  have  induced  a  suspK^ 
that  he  meant  to  take  the  cause  from  the  jury."  Sidwell^.Evan^r 
P.  R.  386.     Gibson,  C.  J.] 

206.  But,  although  a  pointed  opinion  be  given  on  the  facts,  yet  iib 
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liven  merely  as  opinion^  ^nd  not  as  a  direction,  binding  on  the  judg- 
t  of  the  jury,  it  is  not  error.  Porter  v.  M'ltrot/j  4  S.  &  R.  442. 
)7.  If  the  jury  do  not  misapprehend  the  charge,  the  judgment  ought 
to  be  reversed  on  critical  objections  to  the  language  of  the  judge. 
iraiih  v.  Black,  4  S.  &  R.  21 1.  Jll/en  v.  Bostain,  1 1  S.  &  R.  362. 
)S.  The  court  are  not  bound  to  answer  an  abstract  question^  without 
ying  the  general  principle  of  law  to  the  case  before  the  jury,  and 
idg  such  observations  and  distinctions  as  may  be  necessary.  &ra- 
i  Y.  Moore,  4  S.  &  R.  471. 

19.  Where  the  question,  whether  a  contract  was  rescinded,  depended 
variety  of  disputed  facts,  it  is  not  error,  that  the  court  left  it  to  the  • 
to  decide.     Youst  ^  al  v.  Martin,  3  S.  &  R.  423,  429. 

0.  The  withdrawal  of  material  facts  from  the  jury,  is  error.    New- 
V.  Wright,  4  R.  195. 

1.  That  the  court  below  remarked  in  their  charge  upon  certain 
snoe  which  had  been  given,  without  objection  on  either  side,  though 
strictly  legal,  cannot  be  assigned  for  error.  Scott  v.  Sheakly,  3 
)0. 

2.  It  ia  not  error  to  charge  a  jury  that  they  may  believe  part  of  a 
iration  made  by  a  party  in  interest,  and  reject  the  residue.  Bank 
Washington  v,  Barrington,  2  P.  R.  27. 

3.  The  expression  by  the  court  of  an  opinion  upon  the  evidence, 
if  incorrect,  is  not  the  subject  of  a  writ  of  error:  but  if  the  court 

a  binding  direction  on  the  facts,  and  thus  withdraw  them  from  a 
it  is  error.    Baker  v.  Lewis,  4  R.  356. 

4.  Where  a  judge  charged  a  jury  that  <^  the  circumstance  of  a  deed's 
lining  a  general  warranty,  renders  it  probable  that  the  purchasers 
7  the  title  not  to  be  without  suspicion;''  it  was  held,  that  as  this 
ared  to  have  been  affirmed  as  his  opinion  on  matter  of  fact,  and  as 
,  there  was  no  error.     Bobinson  v.  Justice,  2  P.  R.  19. 

5.  Where  there  was  some  evidence  tending  to  establish  the  facts  of 
laintiflTs  cause,  it  was  held  to  be  error,  to  charge  the  jury  that  ^<  if 
aw  is  as  laid  down  by  the  court,  the  plaintiff  has  failed  in  making 
lis  case,  and  is  not  entitled  to  recover."  Spangler  v.  Hummer,  3 
.  370. 

6.  Where  the  court  below  charged  the  jury  as  follows;  "  we  are 
union,  that  in  point  of  strict  law,  the  plaintiff  is  entitled  to  recover;    ' 
f  the  jury  believe  that  the  j)laintiff  was  satisfied,  we  leave  it  to 

I  to  say  whether  the  plaintifiis  entitled  to  one  farthing:  and  if  they 
i  proper,  they  may  find  a  general  verdict  for  the  defendant;"  the 
•eme  Court  reversed  the  judgment.  The  Commonwealth  v.  Heti- 
on,  1  P.  R.  401. 

7.  A  judge  cannot  be  required  to  give  a  legal  construction  to  the 
Is  of  a  witness,  as  if  they  stood  in  a  deed  or  will,  and  say  whether 
)int  of  law,  they  sustain  the  allegation  in  point  of  fact.  Sidwell  v. 
ns,  1  P.  R.  383. 

8.  And  it  is  error  in  a  judge  to  give  such  legal  interpretation  to  the 
is  of  a  witness,  and  say  whether,  in  point  of  law,  they  sustain  the 
ation  of  fact.     Simpson  v.  MP  Beth,  4  W.  409. 

9.  Though  a  judge  is  not  bound  to  attribute  a  legal  effect  to  words 
sn  by  a  witness  in  a  question  of  fact,  yet  he  ought  not  to  submit  to 
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the  jtiry  a  question  which  does  iiol  arise  out  of  the  evidence.  WkMU 
V.  Wilson,  3  P.  R.  405. 

220.  Where  a  party  requested  the  optipion  of  the  court,  whether  the 
evidence  given  by  the  other  party,  i^fTorded  any  legal  presamptki, 
that  any  of  the  debt  had  been  paid,  in  opposition  to  the  direct  ui 
positive  evidence  of  the  judgment,  &c.,  and  the  court  charged  the  jtnf,' 
that  the  evidence  did  form  a  strong  presumption  of  payment,  &&;  im 
heldj  that  there  was  no  error  in  the  answer.  Williams  v.  Carr^  1 1. 
420. 

22,1.  When  it  appears  that  the  judge  considered  the  whole  case,  ui 
gave  a  charge  on  the  whole  facts,  and  error  is  not  alleged  in  that,  tb 
court  will  generally  not  reverse,  because  in  answering  a  point  noton- 
terial  if  taken  literally,  the  judge  answered  it  as  it  was  put,  aDddidoet 
in  the  answer,  state  the  whole  law  of  the  case.  Kleintrobb  v.  TraaHl^ 
4  W.  301. 

222.  That  it  is  error  not  to  answer  a  legal  question  pertinent  to  lb 
issue,  has  been  often  decided;  as  it  is  often  matter  of  dispute,  whethv 
the  questions  proposed  to  the  court  have  been  answered,  I  will  suggetf  i 
mode  of  proceeding  in  suqh  cases  that  will  prevent  all  probability  of  fr 
putc;  and  that  is  to  give  the  opinion  on  each  question  in  writing.  ioia» 
diately  following  the  question.  Freeman  v.  Pennock,  3  P.  R.  318,  ■ 
note.    TiLOHMAN,  C.  J.    S.  C.  1  W.  405,  in  note. 

223.  It  is  not  necessary  that  a  proposition,  put  by  counsel,  should  bi 
answered  in  the  very  words  put;  nor  is  it  error  that  several  points  voe 
answered  collectively,  provided  they  all  related  to  the  same  matter,  ail 
were  answered  fairly  and  fully.     Coates  v.  Roberts^  4  R.  100. 

224.  It  is  not  necessary  for  the  court  to  answer  propositions  sab- 
milled  for  their  opinion,  in  the  very  words  of  the  propositions;  it  is 
enough,  if  the  answers  be  sufficiently  full  to  be  understood.  Geigtrt 
Welsh,  1  R.  349. 

225.  Nor  is  it  necessary,  where  the  same  proposition  is  repeatfti, 
though  in  different  words,  for  the  court  to  answer  every  repetition  of  it; 
one  full  answer  is  sufBcient.     Jbid, 

226.  The  following  propositions  were  submitted  to  the  court  belof, 
viz.:  "  1.  That  a  conveyance,  made  with  a  view  to  defraud  crediiors,ii 
fraudulent  and  void.  2.  That  a  debtor  cannot  give  his  property  to  to 
children,  to  the  injury  of  his  creditors.  3.  That  a  debtor  cannot  proride 
for  the  maintenance  of  himself  and  his  wife  out  of  his  properly,  to  the 
injury  of  his  creditors;  and  every  instrument  of  writing  orcouveyaD^ 
for  such  purpose,  is  void  as  to  creditors.  4.  That- if  the  jury  areofojif' 
nidn,  that  M.  L.  conveyed  his  property  to  his  children,  for  thepnrjK* 
of  preventing  his  creditor  from  levying  upon  it,  the  conveyance  is  fraud* 
lent  and  void  as  to  creditors.  5.  That  if  the  conveyance  of  M.  L  to  W 
children  was,  in  the  opinion  of  the  jury,  for  the  purpose  of  preventw? 
his  creditors  from  levying  on  the  premises,  the  plaintiff  is  entitled  toi** 
cover  in  this  suit."  The  oourt,  in  their  charge,  submitted  to  the  jury  iw 
facts  of  the  case  for  their  consideration  and  decision,  and  to  the  points oi 
law,  answered  "that  no  act  whatever,  done  to  defraud  a  creditor  or  cre- 
ditors, shall  be  of  any  effect  against  such  creditor  or  creditors."  "^^ 
that  this  was  not  a  sufBcient  answer.    Ibid, 

227.  A  judge  cannot  be  required  to  charge  the  jury  as  to  the  sufr 
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rf  of  the  evidence  to  support  the  plaintiflfs  claim.  Jldams  v.  CoL 
\mbaat  Co.j  3  Wh.  75. 

18.  Ay  the  defeDdant  in  an  action  of  trespass  justified  under  an  exe- 
\n  issued  by  a  magistrate  in^  suit  brought  by  B  before  him,  and 
pned  to  Jl.  The  plaintifif  objected  to  the  admission  of  the  execution 
ridence,  and  offered  to  prove  that  B  was  dead  before  the  issuing  of 
The  court  received  evidence  of  the  death  of  B^  and  decided  that  the 
utioQ  was  not  admissible  under  the  circumstances.  Heldy  that  it 
error,  thus  to  take  the  question  of  the  fact  of  death  from  the  jury. 
y  V.  Sharp,  4  Wh.  339. 

19.  It  is  not  error  in  a  judge  to  fell  a  jury  that  a  witness  was  ^^  a  very 
ng  witness/'  and  that  '<  very  little  confidence  was  to  be  placed  in  her 
nony:"  nor  to  remark  upon  the  strength  or  absence  of  evidence,  or 
iggest  presumptions  arising  from  the  relationship  and  conduct  of  one 
e  parties.    Burr  v.  Sim,  4  Wh.  150. 

K).  Where  a  charge  misleads  the  jury,  by  inducing  them  to  believe 
i  is  but  one  point  of  defence,  when  there  are  two,  and  the  part 
ted  the  most  uncertain,  the  cause  will  be  remanded  on  writ  of 
p.    Relf  V.  Rapp,  3  W.  &  S.  21. 

U.  If,  from  the  charge  of  the  court,  the  jury  may  be  led  to  suppose, 
certain  material  points,  which  are  matters  of  yiir/,  are  matters  of 
which  they  had  no  right  to  consider,  it  is  error.  Work  fy  al,  v. 
jfay,  a  S.  &  R.  415.  Hershey  v.  Hershey,  8  S.  &  R.  333. 
\2.  It  is  not  error  that  the  court  requested  the  jury  if  they  found  for 
of  the  parties,  to  find  specially  as  to  certain  matters  of  fact  in  dispute 
lis  cause,  especially  if  the  jury  find  for  the  other  party.  Chambers 
)avisj  3  Wh.  40. 

33.  It  is  not  matter  of  error  that  the  court  below  neglected  to  charge 
way  not  indicated  by  any  prayer  for  specific  direction.    Rahn  v. 

Elraih,  6  W.  151. 

34.  It  is  error  to  leave  to  a  jury  a  matter  as  one  of  fact  of  which 
•e  is  no  evidence  whatever.  Swilland  v.  Holgatey  8  W.  385; 
nnay  v.  Stewart,  6  W.v487. 

35.  Though  the  court  ought  not  to  submit  a  matter  to  the  jury  with- 
sotne  evidence  of  it,  yet  the  jury  have  a  right  to  make  inferences  of 

^  from  other  facts;  and  evidence  consists  not  only  of  what  is  proved* 
what  is  not  proved.  Myers  v.  Hart,  10  W.  107.  Huston,  J. 
'36.  Where  certain  facts  had  been  sworn  to  by  witnesses  respecting 
clearing  of  land;  it  wa:$  held,  to  beerror  to  charge  that  there  was  no 
■ttiony  as  to  the  extent  of  the  land  cleared,  and  ''  for  this  reason  the 
'Hoe  set  up  fails,  and  the  plaintiff  is  entitled  to  recover."  Fish  v. 
>t«m,  5  W\441. 

^7.  If  the  court  in  their  charge  refer  to  the  evidence  and  comment 
^  it,  they  ought  to  bring  everything  to  the  notice  of  the  jury  which 
«iny  bearing  upon  the  question.    Nieman  v.  Ward,  1  W.  &  S. 

KsNNEDT,  J. 

^8.  If  there  be  no  proof  before  the  jury  to  raise  the  question,  an 
^  in  the  charge  in  respect  to  it  would  be  immaterial.  Hake  v.  Finkj 
.  336. 

^9.  In  ejectment,  where  there  was  conflicting  testimony  in  respect 
^  identity  of  the  tract  claimed  by  the  plaintiff,  it  was  held  to  be 


withhold  it.     Slaymaker  v.  Si,  John,  5  W.  27. 

248.  It  is  error  to  leave  a  qnestion,  as  a  &ct.  to  the 
noeridetice  whHlevtron  llie  point.  Dubois  v.  Lord,  S^ 
V.  Trevor,  Id.  275. 

243.  Where  the  judge  instructed  the  j»ry,  as  to  ihe 
of  a  written  contract,  and  told  them  that  thef  luight  lal 
tion  the  declarations  and  acts  of  the  parties,  in  order  t 
der  clear  what  might  be  doubtful  or  obscure  in  the  b 
held  that  this  was  not  erroneous.    Colder  t.  Weaver, 

244.  ir  a  jnry  make  a  plain  mistake  in  their  rerdi 
recommend  them  to  reconsider  it;  but  this  is  not  a  a 
which  any  parly  can  insist,  and  a  refusal  bo  id  charg 
error.    Moaer  v.  Mayberry,  7  W.  12. 

245.  On  a  question  of  the  ownership  of  goods,  wt 
competent  testimony  on  the  snbjecl,  it  is  error  in  the  eoi 
jury  that  there  is  no  legal  evidence  that  the  defendant's 
perty  is  fraudulent.     Troviilo  v.  Tilford,  6  W.  468. 

246.  In  ail  action  for  an  assault  and  battery,.the  d< 
evidence  in  mitigation  of  damages,  Ihe  record  of  his 
Mayor's  Court,  on  an  indictment  for  the  same  assault 
the  sherilT  for  the  fine  and  costs  of  the  proaecQtion: 
was  no  error  in  the  judge  charging  "  that  the  record  ol 
conviction  in  the  Mayor's  Court  having  been  given  in 
defendant  himself,  it  was  no  longer  matter  of  doubt  tfai 
been  committed:  and  the  plaintiff  would  be  entitled  to 
Moaer  V.  Bradley,  3  Wh.  878. 

247.  In  assumpsit  the  plaintiff  declared  for  lumber  an 
furnished  at  the  request  of  the  defendant,  for  a  certain  1 
ing  it);  and  averred  in  the  usual  terms  the  defendant's 


ERROR.  SISff 

ynijj  who  was  the  original  debtor,  and  that  the  action  ought  to  be 
ight  against  the  original  debtor,  there  was  no  cause  for  reversing  the 
(inent.    Linn  v.  Nagletj  4  Wh.  92. 

18.  In  ejectment  by  persons  claiming  as  heirs,  against  others  claim- 
as  devisees  under  a  will,  which  was  revoked  by  a  general  convey- 
\  of  the  testator's  land;  where  the  question  was,  whether  there  was 
publication  of  the  particular  will,  after  the  date  of  a  reconveyance 
lie  same  land,  and  a  great  deal  of  conflicting  testimony  was  given, 
some  evidence  was  given  that  another  will  was  made  after  the  re* 
^eyance,  it  was  held  not  to  be  error  to  charge  the  jury,  '^  that  it 
dtimes  occurs,  that  a  jury  are  obliged  to  cut  a  knot  they  cannot 
s:  this  may  be  when  the  facts  are  nearly  in  equipoise;  and  there  is 
ther  mode  of  settling  a  controversy  than  by  a  verdict,  &c.;  that  the 
hen  of  proof  of  a  republication  was  on  l!he  party  asserting  it;  and 
if  the  jury  do  not  see  their  way  clear,  the  intestate  act  may  relieve 
1,  by  being  allowed  to  go  into  operation;''  and  that  '<  it  has  been 
led  by  the  plaintiff's  counsel,  that  as  it  appears  from  the  testimony 
Ir.  R,  that  the  testator  intended  at  one  time  to  make  a  new  will,  so 
ly  be  inferred  from  various  matters  in  evidence,  that  he  did  so  after 
reconveyance,  &c.,  that  the  jury  would  decide  for  themselves,  in 
rd  to  these  matters  as  in  regard  to  other  facts,  that  they  were  entitled 
msideration;  and  that  if  the  jury,  adopted  the  views  urged  by  the 
itiff's  counsel  on  this  subject,  there  was  an  end  to. the  cause;"  the 
B  then  calling  the  attention  of  the  jury  to  the  reply  which  the  de- 
ant's  counsel  had  made  on  this  point  and  having  recapitulated  their 
iment,  told  the  jury  it  was  for  them  to  determine  between  the  parties. 
Its  V.  Hartey,  3  Wh.  178. 

G.  What  may  he  assigned  for  error. 

49.  The  general  rule  is,  that  the  plaintiff  in  error  is  con6ned  to  the 
actions  taken  at  the  trial  and  stated  on  the  face  of  the  bill  of  excep- 
ts.   Baring  v.  Shippen^  2  Binn.  168. 

150.  And,  a  party  may  be  called  on  to  state  the  particular  ground  on 
ieh  he  rests  an  objection  to  the  incompetency  of  evidence;  and  if  it 
I  him,  it  is  not  error  to  receive  the  evidence,  although  it  be  incompe- 
l  on  other  grounds.  Wolverton  v.  Commonwealth^  7  S.  &  R.  277. 
51.  Where,  in  an  action  against  a  sheriff  and  his  sureties,  for  an 
tpe  on  an  execution,  the  plaintiff,  after  having  given  notice  to  the 
tndant  to  produce  the  execution,  offered  to  prove  the  existence  of  the 
Wion  by  parol  evidence,  and  the  defendant  objected  to  the  evidence, 
he  ground,  that  *<a  record  cannot  be  proved  by  parol  evidence,"  and 
«ourt  admitted  the  evidence,  upon  which  the  defendant  excepted;  it 
Mdy  that  he  could  not,  on  error,  avail  himself  of  an  objection  to  the 
ence,  that  there  was  no  proof  of  the  execution  having  come  into  the 
iff's  hands.  Id,  273.  [Duncan,  J.  dissenting.] 
^9.  On  a  bill  of  exceptions  to  the  admission  of  a  paper,  for  want  of 
'f  of  authenticity,  a  court  of  error  will  permit  no  objection  to  be  made 
^h  was  not  urged  below.  Berks ^  fyc.  Co,  v.  Myers^  6  S.  &.  R.  12. 
^d.  But  the  court  will  lake  notice  of  an  error  not  assigned,  which 
^ly  appears,  when  the  justice  of  the  case  requires  it.  Anderson  v. 
iff,  10  &  &  IL  55.  ■ 
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254.  Error  cannot  be  assigned  on  a  decision  in  a  matter  collateral  to 
the  action.     Irwin  V.  Gallakerj  8  S.  &  R.  528. 

255.  '1  herefore,  where  the  court  below,  by  consent,  decided  a  qoettifli 
between  the  plaintiff  and  another  judgment  creditor,  as  to  the  right  to 
the  ^tr/y^/n^  remaining,  after  satisfying  the  plaintiff *8  execatioD,  it  m 
held^  that  their  decision  was  not  the  subject  of  error.     Ibid, 

256.  The  admission  of  incompetent  evidence  cannot  be  assigned {| 
error,  when  the  fact  has  afterwards  been  established  by  other  competol 
evidence.     Wolverton  v.  Commonwealthj  7  S.  &  R.  273. 

257.  The  plaintiff  in  error  cannot' complain  of  an  erroneous  answer  of 
the  court  in  his  favour.  Collins  v.  Rush^  7  S.  &  R.  147.  Brawns 
Caldwell,  10  S.  &  R.  114. 

258.  Irregularities  in  the  conduct  of  the  jury  in  the  court  below, an 
not  examinable  in  the  Court  of  Error.  Uniled  States  v.  GillietjXit 
C.  C.  159. 

259.  It  cannot  be  assigned  for  error,  that  the  adverse  party  has » 
nounced  a  matter  agreed  on  for  his  own  benefit.  Prevost  ?.  NiduJU,^ 
Y.  479. 

260.  The  defendant  cannot  take  advantage  of  the  omission  of  the  pio^ 
thonotary's  name  to  the  process,  if  it  is  under  seat,  after  appearing aai 
pleading  to  issue.     Benjamin  v.  ^^rmstrongy  2  S.  &  R.  5P2. 

261.  Such  defect  in  process  is  also  made  good  by  the  act  of  21st  Much, 
1806.     Ibid. 

262.  The  court  will  not  decide  on  all%ged  errors  in  an  execiition,if 
the  writ  of  error  does  not  mention  the  execution.  APFarlin  v.  itlkih 
c//,  3S.  &R.  413. 

263.  The  Supreme  Court  will  not  reverse  a  judgment  taken  bydefinlC 
in  the  Common  Pleas,  on  the  objection,  that  it  did  not  appear  thai  ihe 
declaration  was  filed  in  duo  time,  and  that  no  rule  to  plead  waseiilered. 
The  court  will  woi  presume  irregularity  in  the  proceedings.  Melchiorx, 
Ralston,  2  Y.  154. 

264.  A  Court  of  Error  will  not  inquire  minutely  into  the  lime  and 
order  in  which  witnesses  were  examined  in  the  court  below,  hiswl 
error,  that  the  court  below  permitted  evidence  to  be  given  in  an  ear!f 
stage,  which  ought  properly  to  have  been  reserved  as  rebutting evideiKt 
Salmon  4-  al.  v.  Ranee,  3  S.  &  R.  311,  314. 

265.  It  cannot  be  alleged  for  error  that  the  charge  of  the  court  belof 
was  dictated  and  drawn  up  by  the  counsel  for  one  of  the  parties.  &fa 
V.  Snyder,  11  S.  &  R.  319. 

266.  Nor  that  the  court  permitted  an  improper  question  tobepatw 
a  witness,  if  the  witness  is  unable  to  answer  the  question.  AM^* 
Rostain,  II  S.&R.  362. 

267.  And  the  parly  by  whom  the  question  was  put,  has  a  right » 
have  the  answer  of  the  witness  inserted  on  the  record.     Ibid, 

268.  Where  a  deed  of  assignment  was  read  in  the  court  belov  wiik- 
out  objection,  it  was  held,  that  it  could  not  be  objected  in  the  Courts 
Error  that  it  was  not  recorded  within  thirty  days  from  the  date,Mfe- 
quired  by  the  act  of  24lh  March,  1818.  Wilmarth  v.  MountfordfS^ 
&R.  124. 

269.  Where  a  judgment  appears  to  be  regularly  entered  by  warrant 
of  attorney,  the  Supreme  Court  will  not  on  error  inquire  into  the  validity 
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5  bond  which  the  warrant  accompanied,  though  it  is  sent  up  with 
icord.  The  party  should  apply  to  the  court  below  to  open  the  judg- 

Carlisie  ▼.  Woods,  7  S.  &  R.  207. 
h  Where  a  plaintiff  has  issued  a  scire  facias  in  the  county  of  B, 
a  mortgage  on  lands,  lying  partly  in  the  county  of  B  and  partly  in 
»anty  of  C,  he  cannot  afterwards  assign  for  error,  that  the  suit  was 
in  the  county  of  By  upon  the  whole  mortgage,  and  that  judgment 
Qtered  generally  for  the  defendant.  Morris  y.  BuMey,  11  S.  & 
3. 

..  The  appearance  of  an  infant  by  an  attorney  in  the  court  below  is 
lable  for  error  in  the  Supreme  Court.  Sliver  v.  Shelback,  1  D.  165. 
e  Y.  MEwen,  5  S.  &  R.  373. 

t.  It  cannot  be  assigned  as  error,  that  the  court  have  committed  a 
Ice,  in  the  course  of  a  preliminary  examination  of  a  witness  on  his 
dire,  the  examination  being  unnecessary  to  the  admission  of  the 
ss,  and  therefore  irrelevant.  Brown  v.  Downing j  4  S.  &R.  494. 
L  In  the  replevin  against  J.  S.,  who  justified  as  bailiff  of  another, 
eared  that  the  jury  was  summoned  and  returned  by  J.  S.  sheriff. 
iourt  on  error  cannot  presume  that  the  defendant  and  sheriff  are 
me  person,  unless  it  so  appear  on  the  record.    Legaux  v.  fVells, 

la 

L  And  even  if  it  so  appear,  and  the  plaintiff  did  not  challenge  the 
,  be  cannot  assign  it  for  error  after  verdict.  Ibid. 
i.  Upon  a  writ  of  error  to  remove  a  judgment  upon  a  scire  facias, 
•urt  cannot  examine  the  regularity  of  the  original  judgment,  if  it 
sen  obtained  more  than  seven  years  before.  Compher  v.  •Snawalt, 
490. 

f.  An  execution  issued  by  the  cpurt  below,  is  not  removed  by  writ 
or,  unless  specially  mentioned  in  the  writ.  Shuman  v.  Pfoutz^ 
11.61. 

\  The  Supreme  Court  will  not  upon  a  writ  of  error  inquire,  in  the 
astance,  into  the  costs  upon  an  execution.  The  court  below  should 
plied  to  first,  to  tax  the  bill  of  costs.  Ibid. 
I.  Where  a  case  was  tried  in  a  Circuit  Court,  and  verdict  rendered 
B  plaintiff,  and  the  defendant  filed  reasons  for  anew  trial  and  made 
ion  in  arrest  of  judgment,  which  being  overruled,  he  appealed  to 
ipreme  Court,  but  the  appeal  not  having  been  entered  in  time,  it 
[uashed;  a  writ  of  error  afterwards  taken  by  him  was  quashed. 
H  V.  Sanderson,  1  P.  R.  74. 

•  Where  an  action  was  brought,  ^<for  use,"  without  specifying  for 
)  use,  and  the  court  refused  on  the  trial  to  compel  the  counsel  to 
m  the  docket  for  whose  use  the  suit  was  brought ;  this  was  field 
error.     Holdship  v.  Doran,  d-P.  R.  9. 

*.  It  cannot  be  assigned  for  error,  that  the  court  below  declined 
(ring  the  question  put  to  them  by  a  juror  on  a  point  of  law.  Kri- 
Lafferty,  1  Wh.  303. 

.  ll  seems  that  it  must  be  a  very  strong  and  gross  case  to  induce 
ipreme  Court  to  reverse  a  decision  of  the  court  below,  on  the 
on  of  the  admissibility  of  a  deposition,  instead  of  the  examination 
witness  in  court.    Dietrich  v.  Dietrich,  1  P.  R.  306. 
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evidence  was  not  given.  The  Bank  of  Pennsylvania 
P.  R.  161. 

385.  If  the  court  betow  allow  an  improper  questioi 
witness,  yet,  if  the  witness  is  unable  to  answer  the  pni 
the  jiidgnieiit  will  not  be  reversed  on  tliis  acconiit,  altht 
stale  in  addition  something  that  is  not  admissible.  Ia 
R.  114. 

S86,  The  Supreme  Court  will  not  notice  an  error  of 
in  tl)o  constrnclion  of  a  writing,  if  independently  of  i 
euccessfiil  parly  would  upon  other  grounds  have  been  en 
on  the  testimony  of  a  witness  not  impeached  orconlrai] 
Franciscua  v.  Reigart,  4  W.  98  and  477. 

2S7.  It  is  no  reason  for  reversing  a  judgment  thtlt 
rejected  "sundry  documents,  letters  and  papers,"  not 
Ihe  record,  or  in  any  way  connected  with  it,  bnt  stati 
exceptions  to  have  been  "  to  and  from  the  parties  in  l\ 
the  premises  in  question  and  matters  in  dispute,"  an 
offered  hy  the  plaintiff  in  error,  as  rebutting  evidence  to 
"  similar  letters,  documents  and  other  papers,  as  to  date 
ously  read  by  the  opposite  counsel,  without  objection  b; 
the  plaintiff  in  error,  and  without  its  having  been  ad' 
judge,  that  tliey  were  dated  after  suit  brought;  and  ih 
rejected  the  documents,  letters  and  other  papers  oflen 
their  being  dated  after  the  commenc^ent  of  the  ac 
Gratz,A  R.  411. 

S8S.  A  declaration  in  debt  on  a  bond  given  by  Ji  am 
anis,)  as  principal  and  surely,  set  forth  that  the  condil 
was,  that  if  ^  should  not  he  and  appear  at  the  next  Ci 
Pleas,  &c.,  to  take  the  benefit  of  the  insolvent  laws,  ftc 
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:s  appeared  and  pleaded  by  their  guardian  ^d.    Mercer  v.  TVutson^ 
344. 

).  On  a  scire  facias  upon  a  mechanic's  claim  against  ^d  and  J?,  an 
1  of  arbitrators  was  made  against  both,  and  an  appeal  entered  by  B 
.  On  the  trial  the  jury  were  sworn  as  to  both,  and  the  attorney  of 
)ved  the  court  to  dismiss  the  jury,  in  consequence  of  the  mistake; 
1  was  refused.  A  ver(fict  was  given  against  both,  whereupon.  jB 
cuted  a  writ  of  error  alone,  *d  not  interfering:  Held^  that  there  was 
ror  as  respected  B.  Hills  v.  Elliott j  16  S.  &.  R.  5Q. 
..  After  a  trial  on  the  merits,  the  Supreme  Court  will  not  reverse  a 
aeut  on  the  ground  that  there  were  blanks  left  in  the  declaration  for 
ates,  and  that  there  was  no  plea  nor  issue  joined.  Sauerman  v. 
xrly,  17  S.  &  R.  116.  Bratton  v.  Mitchell^  5  W.  70.  Collum  v. 
'ewSj  5  W.  418. 

S.  It  is  not  sufficient  cause  for  reversing  the  judgment,  that  there 
lo  replication  to  the  defendant's  pleas.  Thompson  v.  Cross^  16  S. 
350.     Baxter  v.  Graham^  5  W.  418. 

).  Where  the  defendant  in  an  action  of  debt^  pleaded  not  guilty^ 
he  parties  went  to  trial  on  this  plea,  and  a  verdict  was  had  on  the 
3;  it  was  held^  that  this  was  not  sufficient  cause  for  reversitig  the 
aent.     Donahue  v.  Dougherty ^  5  R.  124. 

t.  The  improper  admission  or  rejection  of  evidence  not  in  chief,  is 
subject  of  error.  Quinn  v.  Crowelly  4  Wh.  334. 
5  Unless  exception  be  made  at  the  trial  to  the  admission  of  evi- 
I,  the  court  will  affirm  the  judgment  of  the  court  below,  although 
iridence  be  brought  up  with  a  bill  of  exceptions  to  the  charge  of  the 
,  and  error  is  assigned  in  respect  tdthe  admission  of  the  evidence. 
?//  V.  Sedgwicky  5  Wh.  336. 

S.  Where,  in  ejectment  by  persons  claiming  as  heirs  of  the  person 
eiscd,  the  defendants  pleaded  jointly,  and  defended  on  the  ground 
will,  which,  if  substantiated,  defeated  the  claim  of  the  plaintiffs 
ether,  and  the  defendants  showed  no  separate  defence  or  title,  nor 
1  for  a  separate  trial,  it  was  held^  that  they  could  not  assign  for  error 
the  plaintiffs  had  joined  in  the  action  different  persons,  in  possession 
flferent  properties,  in  different  situations,  and  holding  under  different 
,  and  that  a  general  verdi4  and  judgment  was  entered  agaiust  all 
lefendants.    Jones  v.  Hartley y  3  Wh,  178. 

7.  Where  a  cause  had  been  in  the  Supreme  Court  on  a  writ  of 
,  and  the  judgment  was  reversed  on  the  ground  of  error  in  the  re- 
m  of  evidence,  and  the  cause  was  again  tried  below,  and  a  verdict 
judgment  passed  for  the  same  party,  it  was  held^  on  a  second  writ 
ror,  not  to  be  sufficient  ground  of  reversal,  that  it  did  not  appear  by 
ecord,  that  any  writ  issued  out  of  the  court  below,  under  the  signa- 
of  the  prothonotary,  and  seal  of  the  court,  and  that  the  sheriff  had 
J  return  of  any  writ  between  the  parlies;  nor  that  the  writ  (if  any) 
d  without  a  precipe  signed  by  counsel  or  party;  nor  that  a  declara- 
was  filed  after  the  verdict  without  the  consent  of  or  notice  to  the 
sel  of  the  defendants;  and  that  the  cause  was  tried  in  the  court 
V  without  an  issue  joined  between  the  parties.    Ibid. 

8.  A  declaration,  in  an  action  on  the  case,  set  forth  that  the  plaintiff 
possessed  of  certain  shares  of  stock  which  he  sold  to  the  defendant 
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for  a  certain  price,  which  the  defendant  promised  to  pajr;  and  that  he^ 
the  plaintiff,  was  ready,  and  offered  to  transfer  the  stock  to  the  defendutfi 
who  refused  to  accept  and  pay,  &c  Afterwards  the  plaintiff  filed  other 
counts,  setting  forth  that  the  defendant,  as  agent,  undertook  and  pi- 
mised  the  plaintiff  to  sell  the  said  stock  for  him,  &c,  yet  the  defim^ 
not  regarding  his  duty  or  promise,  negligently, &c.  condiKted  hiinseK|» 
that  the  plaintiff  lost  the  same,  &c.:  Held^  that  if  there  was  a  misjoiodir, 
the  defendant  could  only  take  advantage  of  it  by  special  demnrrer,  ui 
that  it  could  not  be  assigned  for  error.     Martin  v.  Stille^  S  Wh.  337. 

299.  The  reasons  of  the  court  below,  on  depositions  there  read,oai 
rule  to  show  cause  why  an  execution  should  not  be  set  aside,  on  the 
ground  that  a  conditional  verdict  rendered  in  the  case  had  been  complied 
with,  cannot  be  inquired  into  by  the  court  on  a  writ  of  error.  Mojp 
V.  The  Germantown  Railroad  Co.y  3  W.  &  S.  91. 

300.  In  an  action  to  recover  the  price  of  machinery  made  by  the  pliin- 
tiff  for  the  defendant,  where  the  defence  and  evidence  are  that  the  mih 
chinery  is  defective,  if  the  defendant  have  procured  the  machinery  to  be 
made  good,  the  time  necessarily  lost  in  the  process,  unless  so  small  Mi 
fall  within  the  maxim  de  minimis^  &c.  would  be  a  legitioiate  subject ef 
compensation;  though  time  lost  by  working  on  with  it  in  a  defectifi 
condition  would  not  be.    Cummiiig  v.  Garside^  6  Wh.  299. 

301.  If  the  court  below  have  erred  in  respect  to  the  measure  of  difr 
ages,  yet,  if  the  jury  give  no  damages  at  all,  this  court  will  not  revene 
for  such  error.    Ibid. 

302.  In  an  action  of  ejectment  against  four  defendants,  upon  all  ef 
whom  the  writ  had  been  served,  and  against  all  of  whom  some  proof 
had  been  given,  the  refusal  of  the  court  to  direct  the  jury  to  find  a  w 
diet  for  two  of  them,  that  they  might  be  examined  as  witnesses  for  die 
other  two,  is  not  error.     Brotherton  v.  Livingston^  3  W.  &  S.  334. 

303.  In  assumpsit  on  a  contract  alleged  to  have  been  made  withihe 
plaintiff,  a  native  of  France,  by  an  agent  of  a  society,  of  which  the  de- 
fendants were  members,  upon  which  contract  the  plaintiff  cameover» 
this  country,  to  teach  the  art  of  making  sewing  silk,  it  was  held  ihaii 
deposition  of  a  third  person,  stating  certain  conversations  between  ilie 
said  agent,  and  the  plaintiff  and  the  deponent,  relating  to  the  siinaiioe 
and  prospects  of  the  plainiifT,  ouglil  to  Wve  been  admitted  in  erideflce; 
but  the  judge  having,  at  the  conclusion  of  other  testimony,  offered  io»* 
mit  parts  of  the  deposition  in  evidence,  and  the  counsel  for  the  plaint 
not  offering  the  deposition  at  all  in  evidence  after  the  offer  of  the  juta 
it  was  held  that  he  could  not  assign  this  for  error.  D^Homergue  r  H^ 
gauy  3  Wh.  26. 

304.  A  judgment  will  not  be  reversed  on  account  of  the  admission « 
evidence  which  was  improperly  received  at  the  time,  if  subsequent  en- 
dence,  properly  admitted,  rendered  it  legal.  Hannay  v.  SttvcarU^^' 
487. 

305.  If  a  party  joins  issue  with  his  opponent  upon  matters  of  fact,  vhw 
he  might  avail  himself  of  estoppels  in  law,  and  the  jury  find  againS 
him  generally,  he  cannot  have  relief  in  a  court  of  error.  Maus  v.  -Mif*' 
6  W.  275. 

306.  If  it  appear  by  the  record  that  the  plaintiff  has  no  cause  of  action, 
the  Supreme  Court  will  reverse  a  judgment  in  his  favour,  although  the 
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mot  have  been  made  in  the  court  below^or  assigned  for  error. 
Wightman,  5  W.  205. 

There  a  cas6  was  stated  in  the  Common  Pleas  for  the  opinion 
irty  and  judgment  rendered  for  the  plaintiff,  and  four  days  after- 
i  after  the  adjournment  of  the  court,  the  president  judge  wrote 
thonotary  that  the  intention  was  to  enter  judgment  for  the  de^ 
and  at  the  next  term  a  rule  was  made  absolute,  that  the  judg- 
aid  be  entered  for  the  defendant,  the  Supreme  Court  on  error 
he  judgment.    Stephens  v.  Cowans  6  W.  511. 

Of  the  judgment  in  error  j  and  the  proceedings  thereupon^ 

There  the  writ  of  error  is  brought  by  the  plaintifC^  the  su* 
art  may  enter  such  judgment  as  ought  to  have  been  entered 
It  where  the  defendant  brings  the  writ  of  error,  the  superior 
only  reverse  the  judgment.    Swearingen  v.  Pendleton^  4  S.  & 

is  the  duty  of  the  Supreme  Court,  when  they  reverse  a  judg- 
he  court  below,  given  either  upon  a  case  cited,  or  a  special  or 
erdict,  to  give  such  judgment  as  the  court  below  ought  to  have 
id  this,  whether  the  writ  of  error  were  sued  out  by  the  plaintiff 
ant  below.  Stephens  y.  Cowan^  6  W.  513;  (overruling  Stvear- 
Pendleton^  ul  supra.) 

.  judgment  may  sometimes  be  reversed  in  part  and  affirmed  in 
rhere  the  judgment  is  good  for  the  debt,  but  bad  for  the  costs. 

396;  S.  P.  Boaz  v.  Heister,  6  S.  &  R.  18. 
3  in  an  action  of  dower,  judgment  to  recover  seisin  may  be 
and  judgment  for  damages  may  be  reversed.    Bamet  v.  Bar^ 
.  &  R.  51. 

ut  where  the  judgment  in  the  court  below  in  an  action  against 
tor,  on  the  plea  of  plene  administravitj  was  de  bonis  testa- 
,4*^.,  et  si  non  de  bants  propriis^  the  court  refused  to  affirm 
nent  in  part,  by  retaining  only  the  first  words,  de  bonis  testa- 
\  striking  out  the  rest.  Swearingen  v.  Pendleton^  ut  supra, 
.nd  where  a  judgment  is  entered  jointly  against  two,  which  is 
)  as  to  one,  it  is  not  divisible,  but  must  be  reversed  in  toto. 
Heist er,  6  S.  &  R.  \ST 

iter  reversal  of  the  judgment,  a  writ  of  restitution  is  not  ex 
'stitisSy  but  depends  on  the  grace  of  the  court.  Pitzalden  v. 
.  205;  S.  C.  1  Y.  160,  207;   S.  P.  Kirk  V.  Eatonj  10  S.  &  R, 

inhere  *A  and  B  agreed  to  try  their  right  to  land  by  a  plaint, 

t  landlord  and  tenant  act,  and  judgment  having  been  rendered 

I  was  put  in  possession,  the  Supreme  Court  in  error,  although 

irsed  the  judgment,  refused  to  award  a  writ  of  restitution. 

n  V.  Lee  J  ut  supra. 

•ut  it  is  a  matter  of  course,  when  an  execution  executed  is  re- 

>  award  restitution  of  the  money  levied.    Cassel  4*  al.  v.  Dun- 

&  R.  57. 

f  the  record  still  remains  in  the  Supreme  Court,  restitution 

awarded  at  a  subsequent  term,  and  the  record  transmitted. 
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31S.  When  a  judgment  of  the  Common  Pleas  has  been  reTened,il» 
court  will  not  in  future  direct  a  writ  of  restitution  to  issue,  bat  will  seal 
the  record  to  the  Common  Pleas,  in  order  to  have  the  jud^eot  carried 
into  effect.    Russell  v.  Gray,  6  S.  &  R.  208. 

819.  On  the  reversal  of  a  judgment  where  land  had  been  soMbythi 
sheriff  for  a  small  sum,  subject  to  the  claim  of  the  plaintiff  below  asii* 
certained  by  verdict,  &c.,  and  the  plaintiff  purchased  it  of  the  sberifi 
vendee,  and  obtained  possession,  the  Supreme  Court  refused  to ordern- 
stitution  of  the  amount  subject  to  which  the  land  was  sold.  Caueifr. 
Cooke,  8  S.  &  R.  296. 

320.  And  they  refused  to  award  a  scire  facias  to  show  caose 
why  this  should  not  be  done,  or  to  grant  the  plaintiff  in  error  sack 
relief  as  to  justice  might  appertain;  no  special  relief  being  applied  far. 
Ibid. 

321.  On  the  reversal  of  a  judgment  of  a  lower  court,  on  a  billof  ex- 
ceptions to  evidence,  the  Supreme  Court  may  award  ^venirtdtwm, 
Sterrett  v.  Bull,  1  Binn.  238. 

322.  Where  entire  damages  are  assessed  upon  several  counts,  soinerf 
which  are  good  and  some  bad,  and  judgment  is  for  that  reason  revmed, 
a  Court  of  Error  may  award  a  venire  de  novo.  Shaffer  v.  ftn/rer,! 
Binn.  537,  546. 

323.  A  reversal  of  a  judgment  on  a  scire  facias  brought  to  remi 
judgment,  does  not  reverse  or  affirm  the  first  judgment.  Rand  t 
Becker,  12  S.  &  R.  412,  427. 

324.  A  venire  de  novo  will  not  be  granted  where  there  wasnoemf 
in  the  course  of  the  trial.  Miller  v.  JRalslon,  1  S.  &  R.  309.  Reedi 
Collins,  5  S.  &  R.  351. 

325.  Nor  can  it  be  awarded  where  the  cause  has  been  decided  by 
arbitrators,  and  not  by  a  jury.     Ebersoll  v.  Krug^  5  Binn.  51. 

326.  Nor  where  the  object  of  the  defendant  in  error  is  to  haveanolbef 
and  a  quite  differont  cause  submitted  to  the  jury.     Ibid. 

327.  After  a  judgment  in  the  Supreme  Court,  removed  by  writ  of 
error  to  the  Court  of  Errors  and  Appeals,  and  there  non-prossed, and 
the  record  remitted  upon  a  suggosiion  filed,  a  rule  will  not  be  graiiledio 
plead  thereto.     Hill  v.  West  §•  a/.,  4  Y.  385. 

328.  On  the  affirmance  of  a  judgment  by  the  High  Court  of  ErrofJ, 
a  scire  facias  on  a  recognisance  on  a  writ  of  error  might  have  ijswj 
before  the  term  in  which  the  record  was  remitted  to  the  Supreme  Court 
Daintry  v.  Johnson^  3  Y.  148. 

329.  In  all  cases  where  judgments  are  affirmed  upon  writs  of  error, 
the  execution  niav  include  the  interest  from  the  date  of  theorigiM^ 
judgment.     Respublica  v.  Nicholson,  2  D.  256. 

330.  On  the  affirmance  of  a  judgment,  interest  is  to  be  charged  on  the 
judgment  below  until  the  affirmance,  and  the  aggregate  is  to  beariDt** 
rest.     MCausland  v.  Bell,  9  S.  &  R.  388. 

331.  But  the  plaintiff  cannot  in  such  case  charge  interest  on  the  costs 
of  suit  until  he  pays  them;  though  on  payment  he  may  charge  interest 
from  the  time.     Ibid, 

332.  Where  a  judgment  of  the  Common  Pleas  has  been  reversed  on 
error,  but  the  record  not  remitted,  nor  a  venire  de  novo  awarded,  and 

^  there  has  been  a  trial  on  tlie  merits  in  the  Common  Pleas^  the  court  will 
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lose  rules  to  be  entered  nunc  pro  tunc,  to  support  the  verdict, 
after  error  brought.  ^Albright  fy  aL  v.  M^Ginnis,  4  Y.  517. 
And  where  a  judgment  was  reversed  upon  a  scire  facias  post 
et  diem,  on  which  the  defendant's  land  had  been  sold,  and  part 
Doney  paid  to  other  judgment  creditors,  and  part  to  the  plaintiff, 
ippeared  that  the  defendant  was  insolvent,  the  court  refused  to 
-estitution,  but  ordered  the  money  received  by  the  plaintiff  to  be 
;  into  court  to  await  their  further  order;  and  took  no  order  as  to 
'tion  paid  to  the  judgment  creditors,  as  they  were  not  before  the 
Kirk  V.  Eaton,  10  S.  &  R.  103. 

But  the  court  will  not  suspend  restitution  for  the  purpose  of 
ig  an  issue  to  try  the  merits  of  the  original  judgment.  Band 
£r,  13S.  &R.  41. 

Where  land  had  been  sold,  bound  by  several  judgments  poste- 
that  under  which  it  had  been  sold,  and  the  defendant  was  in- 
,  the  court  directed  the  restored  money  to  be  first  applied  to  the 
;e  of  the  existing  judgments,  and  the  balance  to  be  paid  to  the 
nt.     Ibid. 

Where,  upon  nul  tiel  record,  legal  evidence  had  been  overruled 
Common  Pleas,  the  record  was  remitted.  Frey  v.  fVells  4*  a/., 
7. 

Where  proceedings  in  the  Common  Pleas  have  been  affirmed  in 
»reme  Court  on  error,  and  the  record  ordered  to  be  sent  back,  the 
le  Court,  in  an  action  of  debt  on  a  judgment  recovered  in  the 
>n  Pleas,  will  consider  the  record  as  beini;  out  of  the  court, 
r  it  has  been  actually  sent  back  or  not.  M^Call  v.  Crousillatj 
R.  7. 

And  even  if  the  record  were  still  in  the  Supreme  Court,  the 
I  nul  tiel  record  would  be  with  the  plaintiff,  where  the  declara- 
3S  not  aver  that  the  record  was  remaining  in  ihe  Common  Pleasj 
Y  that  judgment  was  given  by  that  court.  Ibid. 
The  object  of  a  venire  facias  de  novo  is  to  submit  the  same 
3  the  consideration  of  another  jury,  after  the  correction  of  an 
hich  took  place  on  the  former  trial;  as  where  there  has  been  an 
irity  in  choosing  or  returning  the  jury;  or  where  there  has  been 
r  of  law,  in  rejecting  competent,  or  admitting  incompetent  evi- 
or  the  jury  have  been  misled  by  an  erroneous  opinion  of  the 
rith  respect  to  the  law  arising  from  the  evidence:  or  where  entire 
is  have  been  assessed  on  several  counts,  some  of  which  are  bad. 
//  V.  Krug,  5  Binn.  53. 

When  some  of  the  counts  are  bad,  and  no  evidence  is  given  in 
;  of  them,  the  court  before  whom  the  cause  is  tried,  may  amend 
diet,  by  entering  it  in  favour  of  the  defendant  on  the  bad  cx>unts, 
the  plaintiff  on  the  good  counts  only;  but  a  court  of  error  knows 
;  of  the  evidence,  and  can  make  no  such  amendment.  Freeman 
nock,  3  P.  R.  319,  in  note;  Tilghman,  C.  J.     S.  C.   1  W.  405, 

A  writ  of  restitution,  on  the  reversal  of  an  erroneous  judgment, 
1  on  the  goods  of  the  party  from  the  time  the  writ  goes  into  the 
»f  the  sheriff,  and  on  his  lands  from  the  time  of  the  levy.  BoaPa 
f,  2  R.  37.    (Judges  Rogers  and  Tod  were  of  opinion,  that  the 
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lien  commenced  from  the  time  of  the  remittance  of  the  recordyand  dock- 
etting  it  in  the  county  from  which  it  was  removed.) 

342.  Where  an  indictment  is  good,  and  there  is  no  error  in  the  trial, 
but  the  sentence  is  defective,  the  Supreme  Court  will  not  send  back  the 
prisoner  for  a  new  trial,  but  will  sentence  him  de  novo.  Dnwi,  Tk 
Commonwealthj  1  Wh.  279. 

343.  Although  it  may  be  considered  as  a  general  rule,  that  the  Si- 
prenie  Court,  on  a  writ  of  error  sued  out  by  either  plaintiflfordefesdo, 
will  grant  a  venire  de  novoj  wherever  the  judgment  of  the  court  bekiv 
is  reversed  for  an  error,  committed  in  the  course  of  the  trial  of  thecaoK^ 
yet  as  an  exception  to  this  rule  it  must  be  understood,  that  it  willnotbe 
done,  where  it  appears  from  the  plaintiff's  own  showing  thatbehuu 
cause  of  action  to  try,  or  that  he  cannot  legally  sustain,  in  the  tame  v* 
lion,  all  the  causes  which  he  has  joined  in  his  declaration.  Griftht 
Eshelman,  4  W.  58.    Kennedy,  J. 

344.  Therefore,  where  the  declaration,  in  a  qui  tarn  action  to  worn 
the  penalty  for  taking  usurious  interest,  charged  the  defendant  with I^ 
ceiving  more  than  six  per  cent,  interest  for  one  year,  upon  certain  tn» 
actions,  and  it  appeared  from  the  same  declaration,  that  the  som  • 
taken  was  in  fact  not  more  than  six  per  cent,  upon  the  money  duebf 
the  plaintiff  to  the  defendant;  and  in  the  course  of  the  trial, eTidoa 
was  erroneously  received  on  the  part  of  the  defendant,  and  a  TdU 
and  judgment  rendered  for  him,  the  Supreme  Court,  although  theyn* 
versed  the  judgment,  refused  to  award  a  venire  de  novo,  Grifiki 
Eshelmany  4  W.  51. 

345.  Where  in  ejectment  the  jury  found  for  the  plaintiff,  and 
a  certain  sum  to  the  defendant  for  his  improvements,  upon  which  jtidf 
ment  was  entered  by  the  court  below,  it  was  held  that  the  jadgnwtf 
might  be  affirmed  so  far  as  it  was  in  favour  of  the  plaintiff,  and  refcned 
as  to  the  assessment  for  the  improvements.     Miller  v.  ATecne,  5  W.S4& 

346.  In  an  action  by  the  superintendent  of  the  Cumberland  n*l 
against  the  contractors  for  carrying  the  United  States  mail,  to  recowf 
tolls  for  passing  over  the  road,  the  Common  Pleas  gave  jiidgmeotfr 
the  defendants,  on  the  ground  that  the  act  of  assembly  imposing  tdk 
upon  the  United  States  mail,  was  in  violation  of  a  contract  with  tbe 
United  Slates.  Upon  a  writ  of  error,  the  Supreme  Court  reversed  tk 
judgment,  in  order  that  the  case  might  go  back  and  be  put  in  stJch  i 
shape  that  a  writ  of  error  might  be  taken  to  the  Supreme  Court  of  th 
United  Slates.     Hopkins  v.  Stockton,  2  W.  &  S.  163. 

347.  If  a  plaintiff  recover  a  judgment  for  the  amount  claimed  inti> 
statement,  a  part  of  which  he  was  not  legally  entitled  to,  the  court  vili 
not  affirm  the  judgment,  upon  the  plaintiff  entering  a  remittitur  bi'^ 
excess.     Pontius  v.  The  Commonwealth^  4  W.  &  S.  52. 

I.  Of  the  writ  of  error  coram  nobis. 

348.  A  writ  of  error  coram  nobis  lies  in  the  Common  Pleas.  Oo^V' 
Hamburghy  1  Br.  75, 82. 

349.  Error  in  law  cannot  be  reversed,  unless  in  a  superior  court:  ^^ 
an  error  in  fact  may  be  examined  by  a  writ  of  error  coram  nobis*  Agf  1 
V.  Hamburgh  J 1  Br.  82.  ' 

350.  The  Supreme  Court,  when  sitting  out  of  the  county  of  Phil«^^' 
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•a,  cannot  eutertain  a  writ  of  error  for  error  in  fact.     Watson  y. 

rrccr,  17  S.&R.  843. 

)51.  ^uert*  Whether  a  writ  of  error  coram  nobis  lies  in  the  District 

an  or  Comnion  Pleas.    Ibid, 

952.  The  death  of  a  plaintiff  before  suit  brought  may  be  pleaded 

ber  in  abatement  or  in  bar;  and  when  a  judgment  in  favour  of  or 

linst  a  dead  man  is  inadvertently  rendered,  the  party  aggrieved  may 

relieved  by  writ  of  error  coram  nobis.    Hurst  v.  Fisher^  1  W.  &  S. 

L    RoaBRS,  J. 

E.  When  a  writ  of  error  will  be  granted  in  criminal  cases. 

53.  In  general  the  court  will  not  proceed  upon  writs  of  error  con- 
y  to  the  agreement  of  the  parties.  Smith  v.  Commonwealth^  14  S. 
.69. 

54.  But  the  rule  is  not  applicable  to  capital  cases,  or  where  the  judg- 
it  is  imprisonment  for  life.    Ibid, 

55.  A  writ  of  error  in  a  criminal  case  is  ex  gratia,  and  will  not  lie 
il  final  judgment  rendered.    Miles  v.  JRempublicam,  4  Y.  319. 

56.  Writs  of  error  will  not  be  allowed  in  criminal  cases  merely  to 
3rse  a  judgment,  where  the  merits  have  been  fairly  tried,  unless  an 
»r  has  been  committed  of  an  important  nature  in  its  bearing  on  other 
ss.    Com,  v.  Fennocky  3  S.  <&  R.  199.  S.  P.  Com,  v.  Immel,  6  Binn. 

57.  A  writ  of  error  will  not  remove  an  indictment  without  a  special 
>catury  or  the  consent  of  the  attorney  general.  Shaffer  v.  Rempubli' 
>,3Y.39. 

58.  So  a  special  allocatur  is  necessary  to  a  writ  of  error  on  an  la- 
ment for  forcible  entry,  in  which  the  defendant  has  been  convicted. 
91.  V.  Meyer ^2  S.  &  R.  453. 

59.  So,  under  sect  21,  of  the  act  to  incorporate  the  city  of  Philadel- 
I,  writs  of  error  from  the  Mayor's  Court,  in  prosecutions  for  felony 
nisdemeanours,  which  subjected  the  offender  to  an  infamous  punisb- 
it,  are  not  grantable  without  the  consent  of  the  attorney  general  or  a 
ge  of  the  S^ipreme  Court.     Com,  v.  Froffitj  4  Binn.  424. 

•60.  A  judgment  in  a  criminal  case  must  be  reversed  or  affirmed  alto- 
^er.  It  cannot  be  affirmed  in  part  and  reversed  in  part.  Jackson  v. 
Timonwealthj  2  Binn.  79.    [But  see  4  S.  &  R.  451,] 
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.  In  the  case  of  the  death  of  an  intestate  without  heirs  or  known 
(Iredy  the  commonwealth,  as  ultimus  hasres,  has  the  same  remedy 
m  any  administration  bond  that  may  have  been  given,  as  the  next 
:in  would  have  had.  Crawford  v  The  Commonwealth^  1  W.  480. 
.  But  the  commonwealth  cannot  pursue  such  remedy,  until  her  right 
escheat  has  been  established  by  the  finding  of  an  inquest  duly  coa- 
led by  the  court.    Ibid. 

,  An  inquisition  in  case  of  escheat,  which  does  not  find  that  the  de- 
uit  died  intestate  and  without  heirs  or  known  kindred,  is  a  nullity, 
VOL,  X.— 69 
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and  a  transcript  of  such  finding  is  not  a  lien  on  the  lands  of  one,  n 
whose  hands  the  estate  is  found  to  be.    Ramsey^s  ^pptalj2  W.228. 

4.  I  am  inclined  to  think  that  the  commonwealth,  after  the  fin^ 
of  an  inquest  duly  confirmed,  could  not  seize  goods  of  an  intestate  dying 
without  heirs,  &c.,  in  the  hands  of  his  administrator,  nntil  after  thou- 
piration  of  the  year,  given  by  law  for  the  payment  of  debts,  It 
Crawford  v.  The  Commonwealth^  1  W.  484,    Kennedy,  J. 

5.  In  cases  where  no  letters  of  administration  have  been  graDted,! 
do  not  consider  that  the  commonwealth  is  bound,  after  having  esub- 
lished  her  right  by  inquest,  dec.,  to  delay  seizing  the  property.  Bni 
Kennedy,  J. 

6.  A  traverse  of  an  inquisition  of  escheat  must  be  tried  by  a  jury  ii 
the  county  where  the  inquisition  was  taken,  and  cannot  be  tried  by  tin 
court  in  a  summary  way.  The  Supreme  Court  has  no  power  to  try  it 
by  a  jury  of  the  county  of  Philadelphia,  nor  to  summon  a  jury  from  the 
county  where  the  inquisition  was  taken.    Lock  v.  Lloyd,  5  Binn.  375. 

7.  Therefore,  as  the  traverse  of  an  inquisition  can  only  be  tried  in  die 
Supreme  Court,  an  inquisition  in  any  other  county  than  that  of  Philadel- 
phia cannot  be  traversed.     Ibid. 
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1.  A  conveyance  in  fee  by  a  tenant  by  the  curtesy,  is  not  a  forfeiun 
of  his  estate,  notwithstanding  the  5th  section  of  the  act  of  1715.  ifJ&r 
V.  Pfontz,  3  D.  489. 

2.  The  act  of  1715,  which  provides  for  the  recording  of  deeds,  meast 
only  to  give  to  a  grant  of  lands  a  greater  effect  on  the  estate  than  oouii 
previously  have  been  enjoyed  without  livery  of  seisin,  and  not  to  woA 
a  forfeiture  on  the  common  law  doctrine  of  alienation  by  tenant  for  Ufc 
or  years.     Ibid.    M'Kean,  C.  J. 

3.  A  common  recovery  suffered  by  a  tenant  for  life,  works  a  forfeiiiw 
of  the  particular  estate.     Stump  v.  Findlay^  2  R.  16S. 

4.  Where  .^  was  tenant  for  life,  with  remainder  in  fee  to  his  issac,if 
he  should  leave  any  at  his  death,  and  ji  suffered  a  common  recovery  i 
fee,  which  was  void  for  want  of  a  sufficient  tenant  to  the  pnecipe^ii^ 
held  that  .^'s  estate  was  forfeited  by  the  recovery,  and  the  conliDgerf 
remainders  to  her  issue  destroyed.     Ibid, 


ESTATE-TAIL. 

1.  Where  lands  of  a  tenant  in  tail  had  been  taken  in  execution 
sold  by  the  sheriff,  and  afterwards  a  common  recovery  was  suffered, 
wherein  the  sherifPs  vendee  was  tenant,  and  he  vouched  the  tenant  in 
tail,  who  vouched  the  common  vouchee,  it  was  held,  that  the  recovery 
was  valid  to  bar  the  issue  in  tail.     Sharp  v.  Petit,  4  Y.  413. 

2.  Previous  to  the  year  1 750,  the  only  way  of  docking  entails  in  Penu- 
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Dia^.was  by  taking  the  fands  in  execution  in  a  suit  against  the 
itors  of  the  decedent.  Morris  v.  Smithy  1  Y.  244.  Shippen,  J. 
A  collateral  warranty  of  the  ancestor,  with  sufficient  real  assets, 
nding  to  the  heirs,  will  bar  the  heirs  from  recovering  the  lands 
inted;  the  statute  4  and  5  Anne,  c.  16,  sect.  21,  not  being  in  force 
nnsylvania.  Eshelman  fy  al.  v.  Hoke,  2  Y.  509;  S.  C.  by  name 
Jman  v.  Old,  4  D.  168. 

•^,  tenant  in  tail,  by  indenture  of  bargain  and  sale,  dated  the  23d 
ivember,  1797,  and  acknowledged  on  the  24th  of  the  same  month, 
isideratfon  of  2218  dollars,  conveyed  the  estate  to  B  and  C  his  wife, 
heirs  and  assigns,  with  9.  covenant  for  further  assurance.  By 
ler  deed  of  bargain  and  sale,  dated  the  24th  of  November,  1797, 
cknowledged  on  the  same  da,y,Ji,  in  consideration  of  five  shillings, 
or  the  purpose  of  barring  the  estate  tail,  &c.,  conveyed  the  same 
( to  jffand  his  heirs,  to  the  intent  and  purpose  that  j9  should  become 
t  of  the  freehold^  and  be  seised  thereof,  until  a  common  recovery, 
single  voucher,  should  be  had,  &c.;  and  it  was  covenanted  that  •d 
d,  before  the  end  of  the  next  term,  permit  and  suffer  B  to  sue  forth 
t  of  entry,  &c.,  against  him  (i^)  in  the  Court  of  Common  Pleas,  &c., 
at  judgment  might  be  thereupon  had  against  him  (^),  &c.;  and  the 
9f  the  said  recovery  were  declared  to  be,  that  B  and  his  heirs  should 
seised  of  the  premises,  to  the  use  of  the  said  B,  his  heirs  and  as- 
,  &c.  On  the  same  24th  of  November,  w^,  by  letter  of  attorney, 
ng  that  he  was  about  to  proceed  on  a  voyage  by  sea,  appointed  two 
)ns  his  attorneys,  to  appear  for  him  in  the  said  recovery,  declaring 
ame  and  the  uses  thereof  as  in  the  last  mentioned  deed.  A  writ  of 
S  sur  disseisin,  &c.,  tested  the  9th  of  December,  1797,  issued,  at  the 
)f  B,  demandant,  against  Ji,  tenant,  returnable  at  the  March  term 
iving  of  the  Court  of  Common  Pleas;  at  which  term  a  common  re- 
ry,  with  single  voucher,  was  suffered;  and  a  writ  of  seisin,  tested 
'ih  of  March,  1798,  issaed  accordingly.  On  the  19lh  of  December, 
,  ^,  with  C  his  wife,  in  consideration  of  2218  dollars,  conveyed  the 
lises  to  D  in  fee.  In  an  ejectment  (instituted  in  1829),  by  the  heir 
[I  of  j3,  against  a  purchaser  under  D,  it  was  held,  that  the  second 
was  to  be  considered  a  nullity;  that  the  first  deed  was  to  be  taken 
daring  the  uses  of  the  recovery;  and  that  the  recovery  was  well 
red,  and  operated  to  vest  the  estate  in  B  and  liis  wife,  to  the  use  of 
vendee.  Sharp  v.  Thompson,  1  Wh.  139. 
In  a  common  recovery,  the  tenant  to  the  praecipe  must  be  tenant 
legal  title:  It  is  not  sufficient  that  articles  of  agreement  had  been 
uted,  without  any  purchase-money  having  been  paid,  stipulating  for 
iveyance,  which  was  not  executed  until  after  the  recovery  suffered. 
np  V.  Findlay,  2  R.  168.     [And  see  Deeds,  Wills.] 
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ped  from  controverting  the  reversioner's  right  to  possession.    Ca^fitum 
V.  Congregation  of  Cedar  Spring,  6  Binff.  59. 

2.  Jif  in  consideration  as  well  of  natural  affection  as  of  five  shillingi, 
conveys  land,  by  deed  of  bargain  and  sale,  to  B^  his  son-in-law,  in  fa, 
subject  to  the  following  restrictions,  viz.:  ^  that  B  is  not  to  sell  thesam 
during  the  natural  life  of  w?,  but  if  J3  should  sell  the  land  on  which  he 
now  lives,  then  B  is  at  liberty  to  sell  and  convey  in  fee  simple;  and  if  A 
should  die  before  a^,  or  before  .^  sells  the  land  on  which  he  lives,  then  J 
is  to  leave  the  premises  to  his  wife  or  her  lawful  issue;  but  if  t^  should 
die  before  J9,  or  should  sell  his  land  before  the  death  of  £,  then  £  may 
sell  or  bequeath,  as  he  chooses.''  B  conveys  the  land  to  C,  and  after- 
wards  j2  dies,  leaving  By  and  without  having  sold  his  own  land.  HtH  I 
that  By  having  acquired  title  to  the  land  he  had  conveyed,  his  heirs  din*  I 
ing  under  him  are  estopped  from  contesting  the  title  of  his  graoteei  i 
M'JVilliams8ralv.Nislyfyaly2S.&LR.50Q.  1 

3.  •Ay  the  owner  of  ground  adjoining  an  alley  09  the  eaat  and  hariaf  I' 
a  right  of  passage  through  the  alley  as  appurtenant  to  the  lot  adjoioki} 
though  not  as  appurtenant  to  other  lots,  conveyed  the  lot  adjoining, ud 
which  was  bounded  south  by  a  court,  to  By "  together  with  the  ox  rf 
the  alley  in  common  with  Ay  and  his  tenants  and  occupiers  ofik 
adjoining  ground,  as  also  of  his  other  ground  bounding  ontktdi 
court"  Afterwards  J?  acquired  title  to  the  ground  adjoining  the  iSir 
on  the  westy  and  then  conveyed  it  to  C:  heldjihRi  by  accepting  thedea 
from  tdy  B  was  estopped  from  denying  the  right  of  way  throagh  dn 
alley  to  the  occupiers  of  ground  adjoining  the  conrt,  though  notadjois' 
ing  the  alley;  and  that  C  was  also  estopped  from  denying  the  right  rf 
way.     Ewing  v.  Dcsilvery  8  S.  &  R.  92. 

4.  A  party  may  be  estopped  as  effectually  by  matter  in  pais ^^^ 
matter  of  record.     Martin  v.  Tves,  17  S.  &  R.  364. 

5.  4/^,  being  tenant  in  tail  of  the  land  in  dispute,  conveys  the  same  in 
fee,  with  a  general  warranty,  to  B,  who  had  a  title  to  the  land  by  vir- 
rant,  and  survey  under  the  proprietaries,  and  who  on  such  conveyance 
by  t^,  went  into  possession  and  retained  it  ever  afterwards.  In  cjecl- 
ment  by  the  issue  in  tail  of  j1  against  By  the  latter  is  not  estopped  todcny 
the  validity  of  the  plaintiff's  title,  and  to  set  up  his  own  paramoonltiw 
against  him.     Gardner  v.  Sharpy  4  W.  C.  C.  R.  609. 

6.  Where  an  action  for  work  and  labour  done  had  been  brought  by 
•/?  against  B^  before  a  justice  of  the  peace,  and  on  the  hearing Cftf 
offered  as  a  witness  for  the  plaintiffs,  and  objected  to,  on  the  ground  thai 
he  was  a  partner  of  *^  in  the  contract,  and  the  witness  was  rejected bf 
the  justice,  who  dismissed  the  suit  on  the  ground  that  it  could  not  be 
maintained  by  .^  alone,  and  another  suit  was  then  brought  by  •i  a* 
C  jointly,  against  B  for  the  same  cause  of  action:  it  was  held,  on  the 
trial  of  that  cause,  that  the  defendant  was  estopped  from  denying  thai 
the  action  was  well  brought;  although  it  appeared  by  evidence  that  the 
contract  was  with  Jl  alone,  and  that  C  was  not  interested.  Keilen  ^• 
Eichmauy  4  VVh.  419. 

7.  Where  one  who  had  taken  real  estate  at  a  valuation,  set  forth  in  an 
application  to  the  Orphans'  Court,  that  the  share  of  an  uncle  ofaformtf 
valuation  was  due  as  so  much  money:  it  was  heldy  that  he  wasestoppw* 
on  the  death  of  the  uncle,  from  claiming  it  as  real  estate.  Jndersonf 
•/Jppea/,4  Y.  35. 
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r  in  ejectment,  who  has  set  up  a  written  agreement  to  con- 
which  he  has  failed  to  prove,  is  not  thereby  estopped  or 
»m  proving  a  parol  agreement  made  with  him  by  the  same 
Reynolds^.  MCordj  6  W.  288. 

nowledgment  of  an  adverse  title  by  one  of  several  co-heirs 
)  no  one  but  himself,  and  not  even  himself,  if  made  in  igno- 
right.     Ibid. 
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Q.  In  what  cases  general  character  may  be 
given  in  evidence. 

R^  When  evidence  of  a  custom  or  usage  will 
be  admitted. 

8.  When  parol  evidence  of  the  contents  of 
written  instruments  will  be  received. 

T.  Witnesses;  (a)  general  rules,  dec;  (6) 
when  agents,  factors,  and  servants  may 
be  witnesses;  (c)  creditors,  legatees  and 
co-heirs;  {d)  husband  and  wife;  («)  mas- 
ter and  mariners  of  a  vessel;  (/)  gran- 
tor and  vendor;  {g)  partners  and  tenants 
in  common;  (A)  members  of  a  corporat- 
tion;  (t)  executors,  administrators,  and 
trustees;  (k)  competency  of  a  drawer 
and  endorser  in  respect  to  interest;  (/) 
how  far  a  party  to  an  instrument  is  coa^ 
petent  to  invalidate  it;  (m)  when  a  r»- 
l^pe  to,  or  assignment  by,  an  interested 
person  will  enable  him  to  become  a  wit- 
ness; (n)  when  a  defendant  may  be  a 
witness;  (o)  how  fiur  the  injured  party  is 
a  witness  in  a  criminal  prosecution;  {p) 
who  are  privileged  from  examination  in 
respect  to  confidence;  {q)  how  far  a  wit> 
ness  will  be  excused  from  examination; 
(r)  other  cases  of  incompetency,  dec; 
(«)  what  facts  an  interested  person  may 
prove;  (t)  of  the  manner  of  proving  a 
witness  to  be  interested. 

U.  Of  the  time  and  order  in  which  evidence 
is  to  be  ofiered;  how  Cur  evidence  is  ad- 
missible to  discredit  a  witness;  and  of 
the  manner  of  examining  a  witness. 


A.  Oenercd  rules. 

ict  rules  of  law,  with  regard  to  evidence,  ought  not  to  be  ex- 
ercantile  transactions.  JRichevi  Broadfield^  1  D.  17;  S.  P. 
Inderson,  2  Y.  93.  * 

ity,  either  absolute  or  moral,  is  sufficient  ground  for  dis- 
h  the  usual  rules  of  evidence.     4  Binn.  3)26.    Tilob- 


8.  Evidence  must  be  relevant  to  the  matter  in  issue.  ' 
script  of  a  record  not  relevant  lo  the  issue,  caonot  be  giv 
Coe  V.  Button,  1  S.  &  R.  29S.     . 

9.  Oil  tlie  trial  of  an  information,  in  nature  of  a  qua  vn 
the  issue  is  on  the  legality  of  the  election  of  the  defeni 
may  be  given  of  conversations  between  individuals,  i 
tions  at  meetings  of  the  corporation  prerions  to  the  e 
transactions  were  connected  with  the  election,  although 
given  that  such  evidence  would  be  offered.  Com.  v.  h 
S.  &  R.  29. 

10.  It  is  not  error  to  reject  evidence  as  irrelevant,  althi 
dence  might  afterwards  be  given  in  connection  with  ' 
become  relevant.     Weidler  v  Farmers'  Bank,  11  S.  &  1 

11.  In  a  question  of  fraud  depending  upon  a  variety  o\ 
great  latitude  must  be  allowed  in  the  admission  of  tet 
even  a  remote  reference  lo  the  points  in  issue.  Reinhart 
6  W.  93. 

IS.  When  testimony  is  offered,  the  other  party  ma] 
purpose  it  is  offered;  if  he  does  not  ask  this,  bnl  objects 
the  general  rule  seems  to  be,  tlmt  if  the  evidence  is  reli 
patent  for  any  purpose,  it  is  not  error  to  admit  it  M'Cl 
sat/,  1  W.  &  S.  363.     Huston,  J. 

13.  On  the  trial  of  a  canse,  in  which  the  question  tsas 
receipt  given  by  the  plainiifT  lo  the  defendant,  for  moi 
latter  to  the  former,  evidence  that  the  defendant  was  at  i 
alleged  by  (he  plaintiff  to  be  the  dale  of  the  receipt — i 
money,  was  held  to  be  relevant  and  admissible,  ^rtn 
rowea,  6  W.  866. 

14.  The  rule  that  the  hfist  n  vide  nee  mtist  be  eiven. 
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lence  in  every  other  state,  that  such  a  judgment  was  rendered,  but 
Jtisive  evidence  of  the  right  which  it  has  decided.  Green  v.  Sar- 
nto,  1  P.  C.  C.  74;  S.  C.  3  \V.  C.  C.  R.  17.  Field  v.  GibbSy  Id.  155. 
7.  But  if  the  proceedings  appear  from  the  record  to  have  been  ex- 
fe,  and  the  defendant  has  had  no  opportunity  to  make  his  defence, 
the  law  of  the  state  should  leave  the  injured  party  without  a 
edy,  quere,  whether  the  courts  of  another  state  would  be  bound  to 
ider  such  judgment  as  conclusive.  "Green  v.  Sarmiento^  ut  supra. 
).  Thus,  a  judgment  obtained  in  a  court  of  another  state,  in  a 
Ign  attachment^  is  not  conclusive  evidence  of  the  debt,  in  a  suit 
reen  the  same  parties.  Phelps  v.  Holker  fy  al.y  1  D.  261;  S.  P. 
ri  V.  Deathy  Add.  265. 

h  Where  the  record  of  judicial  proceedings  in  one  state  is  given  in 
ence  in  the  courts  of  another,  the  latter  have  no  right  to  decide 
ther  the  courts  of  the  former  have  misconstrued  their  own  ac^s  of 
mbly,  or  whether  such  act  is  unconstitutional  or  not.  Kean  v.  JSice^ 
>.  &  R.  203.    [And  see  Judgment.] 

C.  What  18  sufficient  evidence  of  a  record, 

).  The  court  has  a  discretionary  power  to  admit  circumstantial  evi- 
56  of  the  existence  of  a  record.  Morris  v.  Vanderen^  1  D.  65. 
Lean,  C.  J. 

1.  If  part  of  a  record  is  produced  to  prove  a  fact,  and  is  deficient,  it 
lot  be  helped  out  by  evidence  dehors  the  record:  but  the  whole 
Td  must  be  produced.    James  v.  Siockey,  1  W.  C.  C.  R.  330. 

2.  A  paper  containing  short  minutes  of  proceedings  in  the  court,  but 
appearing  to  be  a  record  of  the  whole  proceedings,  nor  certified  by 
clerk  to  be  a  copy  of  any  part  of  the  record,  is  not  evidence.  Bar- 
V.  Commonwealth^  Sup.  Ct.  April  20,  1814,  MS, 

3.  The  mode  of  authenticating  records  prescribed  by  the  acts  of 
gress,  is  not  exclusive  of  other  evidences;  and  therefore  the  record 
udicial  proceedings,  not  certified  according  to  the  acts,  may  still  be 
iv\d  in  evidence.  Baker  v.  Fields  2  Y.  532;  Kean  v.  Bice,  12  S. 
L  203. 

4.  Thus  the  record  of  proceedings  before  two  justices  of  the  peace 
New  Jersey,  proved  to  be  the  original  record,  and  to  be  in  the  hand- 
ting  of  the  justices,  accompanied  by  evidence  that  the  court  had  no 
9  was  held  to  be  admissible.     Kean  v.  Bice^  ut  supra. 

A  To  make  a  record  of  one  state  evidence  in  another,  the  attestation 
Btbe,  not  according  to  the  form  used  in  the  state  where  it  is  offered, 
to  that  of  the  state,  or  of  the  court  whence  the  record  comes;  and 
only  evidence  of  this  fact  is  the  certificate  of  the  presiding  judge  of 
t  court.     Craig  v.  Brown^  1  P.  C.  C.  352. 

^*  Whenever  the  court  whose  record  is  certified,  has  no  seal,  this  fact 
uld  appear  either  in  the  certificate  of  the  clerk,  or  in  that  of  the  judge. 

7-  A  certificate  of  a  presiding  judge,  that  the  person  whose  name  is 
fd  to  the  attestation,  is  clerk  of  the  court,  and  that  the  signature  is 
^  proper  hand-writing,  is  not  a  sufficient  authentication  of  the  record, 
'>Q  the  act  of  Congresss.     Rid, 
^*  The  attestation  by  the  clerk,  of  the  record  of  a  judgment  in  another 
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State,  must  have  the  seal  of  the  court  annexed  to  it,  and  it  ia  not  i 
that  the  seal  of  the  court  is  annexed  to  the  certificale  of  the  judgi 
ner  v.  Waddingtan,  3  W.  C.  C.  R.  126. 

29.  A  record  informally  certified,  cannot  be  read  on  a  questio 
charging  on  common  bail,  any  more  Ihan  on  a  trial  of  the  cause. 
V.  Brownj  ut  supra. 

30.  To  make  the  certificate  of  a  judge,  authenticating  a  j 
in  another  state,  evidence,  under  the  act  of  Congress  of  1797,  it 
necessary  that  it  should  have  been  stamped.    Frty  v.  Wtlh^  4 

31.  A  paper,  purporting  to  be  a  copy  of  a  decree  of  a  forei 
of  admiralty,  not  certified  under  the  seal  of  the  court,  cannot  b 
the  jury  in  an  action  between  the  assured  and  the  underwriter, 
quence  of  having  been  exhibited  by  the  former  to  the  broker  oi 
ter,  as  one  of  the  proofs  of  loss.  It  is  only  evidence  of  the  fact 
communication  having  been  made.     Thurston  v.  Murray^  3  E 

82.  On  the  issue  of  nuliiel  record,  it  is  not  an  error  if  the  co 
parol  evidence  to  show  that  the  record  was  in  the  hand-w 
another  person  than  the  prothonotary.    Pation  v.  Miller,  13  S. 

33.  Nor  can  such  evidence  be  given  under  the  plea  of  payme) 

34.  Where  a  prothonotary  certified  that  a  paper  offered  in 
was  "  truly  copied  from  the  records  of  the  Court  of  Common 
Cumberland  county,''  this  was  held  to  be  sufficient  evidence  th 
a  copy  of  the  whole  record.    Edmiston  v.  Schwartz,  13  S.  & . 

35.  So  a  certificate  from  a  prothonotary  that  a  paper  ^contaii 
of  the  record,"  means  that  it  is  a  copy  of  the  whole  record. 
Smith,  13  S.  &  R.  334. 

36.  Where  a  sale  of  the  real  estate  of  infants  has  been  m; 
guardian  on  entering  into  a  recognisance  to  be  approved  of  b] 
phans'  Court,  according  to  an  act  of  assembly,  a  certificate  by  z 
that  court  that  such  recognisance  was  given,  is  not  evidence;  s 
the  recognisance  should  be  certified,  with  the  approbation  tliere 
court.    Jones  v.  Hollopeter,  10  S.  &  R.  426. 

37.  On  the  trial  of  an  ejectment  by  a  purchaser  at  sheriiTs 
original  records  of  the  court,  in  which  the  judgment  was  givi 
which  the  sale  took  place,  were  held  to  be  admissible,  although  t 
had  been  removed  to  the  Supreme  Court  on  error,  and  the  recor 
in  contemplation  of  law,  still  there.  Eisenhart  v.  Slaymaker, 
R.  153. 

38.  If  the  transcript  of  a  record,  not  relevant  to  the  issue,  is  re 
out  opposition,  it  is  not  error  that  the  court  permitted  the  jury 
of  the  correctness  of  the  transcript.     Coe  v.  Button,  1  S.  &  R. 

39.  The  loss  of  a  record  cannot  be  proved  by  a  certificate 
officer,  but  must  be  proved  as  other  facts  are.  Robinson  v.  CI 
W.  C.  C.  R.  1. 

40.  A  paper  purporting  to  be  a  copy  of  the  record  of  certain 
ings  of  an  Orphans'  Court,  stating  that  J.  W.  appeared  and  a 
take  certain  lands  at  the  appraisement,  and  containing  the  decrc 
court  assigning  those  lands  to  him,  and  concluding  thus:  ^  I  cei 
the  foregoing  is  a  true  copy  taken  from  the  original  record  re 
in  the  office  of  the  clerk  of  the  Orphans'  Court  of  Y.  county;'*  \ 
not  to  be  admissible.     Christine  v.  fVhitehill,  16  S.  &  B.  98. 
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.  In  an  action  by  a  surety  against  his  principal,  to  recover  the 
nnt  paid  for  him  under  a  judgment  obtained  in  the  District  Court  of 
United  States,  the  following  copy  of  docket  entries,  viz:  "U.  S.  v. 
ItC  NarVy  filed;  on  motion,  judgment  for  the  U.  S.  v.  L.,  ex.,  ca,  sa» 
)2;"  was  held  not  to  be  admissible  as  evidence  of  a  judgment;  being 
Ay  the  minute  of  proceedings.  Leveringe  v.  Dayton^  4  W.  C.  C.  R. 

I.  A  trial  list,  though  certified  under  an  act  of  assembly,  for  holding 

^ial  court,  does  not  partake  of  the  character  of  a  record.    It  is  the 

ite  paper  of  the  judge,  which  he  has  a  right  to  do  with  as  he  pleases. 

re  ▼.  Kline  J  1  P.  R.  133.     Rogers,  J. 

s.  A  book  purporting  to  be  the  docket  of  a  justice  of  the  peace,  and 

lining,  as  was  alleged,  the  record  of  a  judgment,  accompanied  with 

f,  that  the  justice  was  absent  from  the  county,  and  had  been  so  for 

rai  weeks;  that  the  book  was  found  in  his  office,  and  was  in  his 

[writing;  held  to  be  admissible  in  evidence,  although  no  subpcena 

been  taken  out  for  the  justice,  who  resided  within  the  county,  and 

,  at  the  time  of  the  trial,  within  reach  of  an  attachment.    Denni9on 

tit,  2  R.  9. 

;.  It  is  not  the  law,  that  no  person  but  the  justice  can  prove  his 

et     Any  person  who  knows  the  fact,  may  identify  the  docket,  so 

a  to  lay  a  foundation  for  its  introduction  to  the  jury.    Jbid. 

I.  Docket  entries  are  admissible  on  proof  that  all  the  record  is  lost. 

vey  V.  Thomas^  10  W.  63. 

I.  To  prove  that  a  person  alleged  to  be  a  justice  of  the  peace  was  in 

so,  an  exemplification  of  the  commission,  &c.  from  the  office  of  re- 

er  of  deeds  of  the  county  is  admissible.    Bennei  v.  Paine,  7  W. 

r.  If  a  mistake  or  fraud  have  been  committed  in  making  up  a  record, 
n  neither  be  averred  nor  proved  in  a  collateral  proceeding,  nor  in  an 
in  founded  upon  it.  If  wrong,  the  only  mode  of  having  it  set  right 
J  an  application  to  the  court  where  the  proceedings  were  had,  to 
B  the  record  reformed  according  to  the  truth,  or  vacated,  as  may  be 
lisitc;  of  which  a  record  must  be  made;  which  when  done  will  be 
livable  as  evidence  thereof  afterwards.     Morris  v.  Galbraith,  8  W. 

•  Kennsdv,  J. 

8.  To  permit  a  person  other  than  the  officer  to  whom  is  committed 
keeping  of  the  records  to  take  them  out  of  the  office,  is  a  most  dan- 
m  and  pernicious  practice;  and  a  paper  so  produced  is  not  admissi- 
in  evidence.  Devling  v.  Williamson^  9  VV.  317.  Rogers,  J. 
^  An  administration  account  obtained  from  the  office  of  the  clerk  of 
Orphans'  Court  in  another  county  by  an  attorney  at  law,  not  the 
r  or  deputy,  and  produced  by  him  on  the  trial,  was  held  not  to  be 
tssible.     /i.  311. 

L  The  mere  filing  of  a  paper  in  the  prothonotary's  office — viz:  the 
timent  of  a  judgment — does  not  relieve  the  plaintiff  from  the  ne- 
ty  of  proving  its  execution  by  a  subscribing  witness.  Himes  v. 
nilz,  8  W.  39. 

•  A  certified  transcript  from  the  docket  of  a  justice  of  the  entry  of 
hformation  showing  that  the  defendant  had  charged  the  plaintiff  with 
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rufednoi  to  be  evidence,     ti'eatons  v.  Stammers,  1  D. 

54.  It  is  a  settled  rule  of  law,  ih&t,  what  a  witness 
former  trial,  between  the  same  parties,  for  the  same  cam 
be  given  in  evidence  in  ciise  of  his  death.  Miles  ▼.  O'Ht 
Richardson  v.  Sleioart,  2  S.  &  R.  81. 

5.5.  The  decision  of  a  court  of  competent  jorisdictio 
llic  same  point,  is  conclusive,  where  the  same  point  com 
troversy,  directly  or  collaterally.       H'rigkt  t.  Dtklyne, 

56.  It  is  a  general  rule  of  our  law,  that,  where  any  n 
the  jurisdiction  of  one  court  so  peculiarly  that  other  com 
cognisance  of  the  same  subject  incidentally  and  indirect 
bound  by  the  sentence  of  the  former,  and  must  give  credi 
ton  y.  Cunliff,  1 1  S.  &  R.  429. 

57.  A  judgment  of  n  court  of  competent  jnriiidictio 
debtor  under  the  Bread  act,  can  not  be  impeached  colla 
that,  at  the  time  of  his  dlsclmree,  he  had  a  sufficient  sun 
his  pcr!!on,  to  discharge  the  debt  for  which  he  was  con 
ney  v.  Crawford,  8  S.  &  R.  354. 

55.  Where  au  entry  has  been  made  on  the  docket  of 
agreement  filed,"  evidence  is  not  admissible  to  show  ih 
made  by  the  cnnrt,  against  the  consent  of  the  defendo 
Dauphin  Turnpike  Co.  v.  Hendel,  11  S.&  R.  123. 

5D.  A  former  verdict  in  the  same  cause,  which  had  I: 
the  court  is  nol  evidence.     Bidgeley  v.  Spencer,  2  Binn 

60.  Uut  where  the  jndgnient  of  the  Common  Pleas  hi 
and  a  venire  de  novo  awarded,  if  on  another  trial  th( 
Supreme  Court  is  read  to  ihe  jury  by  one  party,  the  oH 
charge  of  the  court  below,  to  explain  the  opinion,  tho 
deuce  of  law  or  fact.     King  v.  Diet,  9  S.  &  R.  409. 
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ence  that  he  had  given  in  this  suit.  Foster  v.  SAaWf  7  S.  &  R.  156. 
.  Moore  v.  Smiih,  14  S.  &  R.  388. 

I.  The  transcript  from  a  justice's  docket  of  a  suit  which  was  dlscon- 
ed  by  the  plaintitT,  who  paid  the  costs,  is  not  evidence  between  the 
9  parties,  to  show  that  the  phiintiff,  at  the  time  of  bringing  the  suit, 
Qot  consider  himself  entitled  to  recover  more  than  one  hundred  doU 

Sweigart  v.  Frey,  8  S.  &  R.  299. 
».  In  debt  on  bond  against  w^,  B  and  C,  «/^  being  the  principal,  and 
3d  C  the  sureties,  an  award  under  a  reference  between  «^  and  the 
;ee,  is  not  evidence  to  prove  the  amount  due  by  Ji,    Simonton  v. 
cker,  2  VV.  C.  C.  R.  473. 

K  The  record  of  a  judgment  against  James  Reed^  administrator  of 
ras  admitted  as  evidence  in  an  action  against  Joseph  ii^ee^/,  adminis- 
»r  of  By  it  appearing  by  parol  evidence,  that  the  latter  was,  in  fact, 
^  to  the  suit,  and  defended  it.  Slevelie  v.  Reed,  2  W.  C.  C.  R.  274. 
r.  An  order  of  the  sessions  on  a  dispute  between  two  townships^ 
ectiiig  a  pauper,  is  conclusive  upon  a  new  township,  subsequently 
ted,  by  a  division  of  one  of  them.     Oibson  v.  Cliffordy  2.  S.  &  R. 

J.  Where  several  suits  had  been  instituted  on  a  policy  of  insurance, 
an  agreement  had  been  signed  by  all  the  underwriters,  to  be  bound 
»nc  verdict,  it  was  ruled  that  a  special  verdict  given  in  that  action, 
bt  be  read  as  evidence  in  a  suit  against  another  of  the  underwriters, 
igh  not  as  conclusive  evidence.  Pat  ton  v.  Caldwell^  1  D.  419. 
9.  ^,  the  holder  of  a  pronnssory  note,  having  obtained  judgment 
mst  By  the  drawer,  assigned  the  judgment  to  C,  who  issued  an  exe- 
on  under  which  B  was  committed  to  prison,  and  discharged  imder 
Bread  act.  C  then  sued  *d  for  money  paid  and  expended  on  the 
{ment;  and  in  this  suit  />,  the  endorser  of  the  note,  became  special 
.  Heldy  that  in  an  action  by  Jl  against  Z>,  the  record  of  the  suit  by 
igainst  ^  was  admissible,  to  show  that  D  knew  that  the  note  had 
been  paid  by  B.    M' Kinney  v.  Crawford^  8  S.  &  R.  351. 

0.  The  record  of  a  verdict,  finding  damages  for  the  plaintiff,  to  be 
jased  on  the  performatice  of  a  certain  act  by  the  defendant,  is  conclu- 
9  as  to  the  same  matters  coming  directly  in  question  in  another  suit, 
loiigh  judgment  has  not  been  entered  upon  the  verdict,  if  the  re- 
Kd  act  was  performed  by  the  defendant,  and  rendered  the  judgment 
lecessary.     Estep  v.  Hutchmany  14  S.  &  R.  435. 

1.  If  the  same  matter  in  dispute,  in  the  action  at  law  in  one  state, 
been  decreed  in  equity  in  another,  the  decree  is  conclusive.     Mont^ 

i  V.  Hunt,  3  VV.  C.  C.  R.  28. 

2.  But  a  decree  of  a  Court  of  Chancery,  dismissing  a  bill  between 
same  parties,  and  on  the  same  matter,  is  not  conclusive  in  a  court  of 
•    IVright  V.  Deklyney  1  P.  C.  C.  199. 

3.  In  an  action  of  ejectment  between  •^  and  J5,  the  record  of  a 
tier  judgment  in  an  action  of  trespass  between  B^  and  the  cestui  gut 
H  of  w^,  is  admissible  in  evidence.    Calhoun  v.  Dunning,  1  D.  120. 

4.  A  defendant  in  ejectment  cannot  give  in  evidence  the  record  of  a 
against  a  third  person  on  which  the  land  was  sold  to  one  under 

>ni  be  clainos,  unless  some  colour  of  title  be  first  shown  in  the  person, 


sureties  had  uo  notice,  is  not  conclusive  as  to  the  amnui 
a  subsequent  suit  upon  the  recognisance  against  the  she 
joiiitljr.     Carmack  v.  Commonwealth,  5  Binn.  1S4. 

7S.  Ill  an  action  against  one  of  several  co-obli^rs,  ij 
fendant  averred  that  the  plaintiff  had  becouie  nonsuit  a 
an  action  against  another  co-obligor,  it  is  not  competea 
to  give  evidence  that  iho  nonsuit  was  suffered  by  su 
qnencG  of  one  of  the  defendant's  witnesses  having  swo 
to  the  action,  and  that  it  had  since  been  discovered  that 
perjured,     Hosltiter  v.  Kaufman,  1 1  S.  &  R.  146. 

80.  In  an  action  of  homine  replegiando,  lo  try  the  rig 
to  freedom,  the  judgment  in  a  former  suit  of  homine 
favour  of  the  freedom  of  the  mother  oi<S,  is  conclasive 
half  of  ^,-  he  having  been  born  after  the  judgment  in  t} 
Jiltxander  v.  Stoktly,  7  S.  &  R.  299. 

81.  In  an  action  by  a  negro  claiming  freedom  under  I 
waa  manumitted  by  a  will,  the  record  of  a  peiiiinn  for 
grandmother,  who  claimed  to  have  been  manumitted  b 
and  which  was  dismissed,  is  not  evidence  against  him. 
phen,  1  S.  &.  R.  75. 

82.  In  an  action  for  a  libel,  which  charged  the  plainti 
liar,  the  record  of  an  action  of  slander  in  which  the  del 
wife  were  plaintiffs,  and  Die  plaiptiff,  defendant,  brougl 
the  wife,  lo  which  the  plea  was  not  guilty,  merely,  a 
jury  found  for  the  then  plaintiff,  cannot  be  given  in  ei 
the  falsehood  of  the  words  spoken  lo  the  wife,  thongi 
ceived  to  prove  the  mere  peaking  of  the  words  for  wh 
brought.     Magauran  v.  Patterson,  6  S.  &  R.  878. 

83.  Whether  such  record  was  inadmissible  on  the  grot: 
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i  for  good  behaviour  against  a  principal,  is  not  evidence  against  the 
y.    Respublica  v.  Davis ^  3  Y.  128. 

.  The  record  of  proceedings  by  justices  and  freeholders  under  the 
ord  and  tenant  law,  is  not  conclusive  evidence  against  either  party 
subsequent  suit  brought  by  the  tenant.     Oalbreath  v.  Blacky  4  S. 
206. 

.  A  plaintiff  who  had  brought  two  actions  upon  the  same  articles  of 
anient  for  the  purchase  of  land,  in  one  of  which  he  had  recovered, 
held  not  to  be  estopped  in  the  other  action,  in  which  he  had  de- 
d  specially  on  the  contract,  from  proving  the  contract  as  laid,  al- 
;h  it  might  be  inconsistent  with  the  record  of  the  recovery  in  the 
:  action.    Hess  v.  Heebie^  4  S.  &  R.  246. 

.  If  the  defendant  give  in  evidence  a  verdict  and  jndgtncnt  in  a 
er  suit,  to  which  the  plaintiff  was  a  party,  the  latter  may  show  that 
evidence  given  in  the  present  suit  was  not  known  or  produced. 
idle  V.  Mllvaine,  10  S.  &  R.  282. 

'.  Where  the  declaration  in  a  former  suit  was,  in  one  count,  for  an 
e  sum,  (as  for  the  whole  of  the  purchase-money  of  land  payable  by 
Iments)  the  record  of  the  recovery  in  such  suit,  is  a  conclusive  bar 
lother  suit  brought  on  the  same  contract  to  recover  a  sum  which 
included  in  the  declaration  in  the  first  suit;  and  the  plaintiff  will  not 
ermitted  to  prove  that  no  evidence  was  given  to  the  former  jury,  in 
»ort  of  the  latter  claim.     Hess  v.  Heebie,  6  S.  &  R.  57. 

1.  But  in  an  action  by  a  widow  against  an  executor  for  her  distri- 
ve  share  of  money  received  by  the  defendant,  a  former  recovery  in 
iction  of  the  same  nature,  is  only  prima  facie  evidence,  that  the 
»le  amount  with  which  the  executor  then  charged  himself,  in  the  set- 
tent  of  his  accounts,  was  recovered:  the  plaintiff  may,  in  the  second 
on,  recover  moneys  received  since  the  bringing  of  the  former  suit, 
igh  contamed  in  the  account,  if  they  were  not  before  recovered. 
Ison  V.  Hamilionj  9  S.  &  R.  424. 

2.  Where  the  defendant  had  covenanted  to  pay  SlOOO  by  instalments, 
an  amount  sufficient  to  discharge  a  judgment  which  bound  the  land, 
a  certain  sum  yearly  until  all  should  be  paid,  and  the  plaintiff  as- 
ed  for  breach  generally  in  the  words  of  the  covenant,  that  the  defend- 
had  not  discharged  the  judgment,  and  had  not  paid  the  annual 
ilments,  &c.:  it  was  held,  that  a  recovery  in  this  suit  was  not  a  bar 
lother  action  on  the  same  covenant  to  recover  instalments,  which 
lue  after  the  first  suit  was  brought     Slerner  v.  Gower,  3  W.  &  S. 

3.  A  verdict  and  judgment  between  the  same  parties,  or  their  privies, 
lie  same  subject-matter,  though  in  a  different  form  of  action,  is  ad- 
^ible  and  conclusive.     Marsh  v.  Pier,  4  R.  273. 

*•  Therefore  in  replevin  upon  the  plea  of  property,  a  judgment  in 
•ction  brought  in  New  York,  by  the  same  plaintiff,  against  the  per- 

froni  whom  the  defendant  in  the  replevin  purchased  the  goods,  to 
^er  the  value  of  the  goods,  on  which  a.  verdict  and  judgment  were 
'or  the  defendant,  was  held  to  be  admissible  and  conclusive  against 
Plaintiff.    Ibid. 
'•  Whenever  the  record  of  a  judgment  between  the  same  parties,  or 

privies,  on  the  same  subject-matter,  is  admissible  in  evidence  with- 
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out  its  being  pleaded — such  judgment  ought  to  be  considered  as  con* 
elusive,  and  binding  upon  both  court  and  jury.  Marsh  v.  Pitr^K  R. 
267,  &c.     Kennedy,  J.  ^' 

96.  This  doctrine  is  not  inconsistent  with  the  rule  laid  down  bf  the 
majority  of  the  court  in  Kilheffer  v.  Horn^  17  S.  &  R.  382,*  bnt  coral 
within  the  qualification  there  mentioned,  that  whenever  the  party  is  M 
bound  to  plead  specially,  to  enable  him  to  give  the  record  of  aforoNr 
recovery  in  evidence,  it  will,  when  given  in  evidence,  although  not 
pleaded,  be  conchisive  and  binding  upon  the  plaintiff,  the  court  and  tin 
jury.     Id,  28S.    Kennedy,  J.     [And  see  Actions,  §  385.] 

97.  A  decree  in  chancery  may  be  given  in  evidence  on  the  same  foo^ 
ing,  and  under  the  same  limitations,  as  the  verdict  and  judgment  of  I 
court  of  common  law.     Owen  v.  Datosouy  1  VV.  149. 

98.  The  record  of  the  forfeiture  of  a  recognisance  in  the  proper  eomt, 
is  conclusive  evidence  of  the  forfehure  in  debt  on  the  recognisaoot 
Shriver  v.  The  CommonweaUh,  2  R.  206. 

99.  '<  It  appears  to  me,  that  whenever  a  plaintiff  introduces  ni 
makes  the  record  of  an  action,  and  a  recovery  therein  against  hin)sel( 
the  foundation  of  his  suit,  or  basis  of  his  claim  in  an  action  brought  bf 
him  afterwards  against  a  third  person,  he  is  not  at  liberty  todenytli 
principle  upon  which  it  appears  from  the  face  of  the  record  itself,  thtf 
the  action  was  decided,  and  the  recovery  had  against  him;  or  in  othef 
words,  to  prove  that  the  recovery  was  wrong.*'  Per  KsNN£Dr,J.il 
Weckerly  v.  Lutheran  Congregation,  3  R.  180. 

100.  A  certified  copy  of  "  the  docket  entries'*  of  an  action  of  ejectment 
was  held  not  to  be  admissible  to  show,  that  another  action  for  thesaai 
land  was  depending  in  another  court.     Ingham  v.  Craig j  I  P.  R.  SS9L 

101.  In  debt  on  a  bond  given  by  t>d?  and  j5,  evidence  having  beei 
given  to  show,  that  the  bond  was  given  to  indemnify  the  plaintiff  agaiwt 
liability  as  the  endorser  of  a  note,  discounted  for  the  benefit  of»^, -fiaod 
C,  against  whom  a  judgment  was  confessed  by  c^  and  B  in  the  naw 
of  the  firm,  it  was  held  that  the  record  of  such  judgment  was  admissible 
on  the  part  of  the  deOMidanr,  without  havimr  previonsly  proved  a  part- 
nership between  ./^,  B  and  C     Martin  v.  Kaprofh,  16  S.  &  R.  12a    I 

102.  Upon  the  plea  of  payment  with  leave,  &c.  to  such  aciion,* 
paper,  not  under  st^al,  purporting  to  be  a  release  of  such  judgment,  iwf 
be  given  in  evidence.     Ibid, 

103.  In  ejectment  for  land  sold  as  the  property  o(  ^^  and  B,  in  OciO' 
ber,  1S18,  where  it  became  a  material  question  whether  »i  resided  « 
the  land  at  that  time  or  not,  and  evidence  had  been  siven  to  show  ihsl 
he  left  the  county  a  year  before,  and  that  an  execution  had  beeijisjnfli 
against  him  in  November,  ISIS,  it  wixfi  held  that  the  execution  itsell 
was  admissible  in  evidence.     Schall  v.  Miller,  3  VVh.  250. 

104.  In  an  action  for  maliciously  indicting  the  plaintiff  for  a  larceny  m 
the  Mayor's  Court  of  Philadelphia,  a  witness  for  the  defendant  tesiiW 
that  the  jury  deliberated  for  some  lime,  and  that  a  majority  of  them  wew 
at  first  in  favour  of  convicting  the  plaintiff.  Held,  1.  That  the  witness 
could  not  be  asked  on  what  ground  the  majority  were  in  favour  of  con- 
victing, nor  what  was  the  charge  of  the  court,  nor  whether  if  he  had 

*  See  Pleading. 
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I  the  premises  in  which  the  larceny  was  said  to  have  been  comraitted, 
]e  lime  of  the  trial,  it  would  have  made  any  difference  in  his  verdict. 
d^  2.  That  the  plaintiff  might  give  in  evidence  the  record  of  the 
(Tor's  Court  of  his  indictment  nnd  acquittal  for  the  alleged  larceny  of 
ain  other  goods,  owned  by  a  different  prosecutor,  who  had  sworn^ 
rever,  on  the  trial  of  this  action  to  the  simultaneous  larceny  of  the 
mdant's  goods  and  his  own,  and  that  he  had  instituted  a  prosecution 
it.     Quinn  v.  Crotoell^  4  Wh.  334. 

05.  In  ejectment  by  an  executof  the  defendant  may  give  in  evidence 
rmer  ejectment  for  the  same  land  by  the  plaintiff  in  his  individual 
It,  to  show  that  the  plaintiff  claimed  the  land  in  his  own  right.  Rict 
lixler,  1  W.  &  S.  445. 

06.  The  proper  kind  of  evidence  to  prove  matters  which  have  been 
ontroversy  in  a  former  trial,  is,  in  (he  first  place,  the  evidence  given 
hat  trial;  and  then  in  order  to  affect  a  third  party  with  it,  his  acts  atid 
larations  ought  to  be  shown.   ArCormick  v.  Crallj  6  VV.  211.   Ser- 

iVTy    J. 

07.  In  an  action  against  three  partners,  in  which  the  writ  was  served 
one  only,  it  was  held  that  the  record  of  a  former  action  by  the  same 
iiHiff  against  the  same  defendant  alone,  in  which  he  pleaded  in 
itement  that  the  other  defendants  in  this  suit  were  partners  with  him, 

was  admissible  against  the  defendant,  to  show  that  he  was  jointly 
lie  with  the  other  defendants.  MClelland  v.  Lindsay^  1  W.  &  S. 
). 

108.  In  debt  brought  in  the  name  of  the  commonwealth  to  the  use  of 
tna  Maria  F.  upon  a  recognisance  given  by  the  defendant  to  secure  to 
(heirs  of  an  intest.ite,  of  whom  the  plaintiff  was  one,  thpir  shnres  of 
I  valuation  of  the  real  estate,  the  declaration  averred  thaf  the  plaintiff 
d  been  divorced  from  her  husband  before  suit  brought:  Held^Xh^i 
in*cord  of  the  divorce  was  admis!«ible  in  evidence  in  support  of  the 
timiff's  claim,  thou6;h  the  proceedings  might  be  objectionable  on  the 
m  of  collusion.     Hake  v.  Fink,  9  W.  336. 

109.  It  seems  that  a  deposition,  or  verdict,  in  a  former  cause  in  rela- 
D  to  the  same  question,  between  the  same  plaintiff  and  a  co-adminis- 
tor  of  the  same  defendant,  is  evidence.  Boudereau  v.  Montgomery ^ 
V.  C.  C.  R.  186. 

10.  A  special  verdict  or  deposition,  taken  in  another  cause  between 
erent  parties,  is  admissible  to  prove  pedigree;  but  in  the  case  of  depo- 
>r)s,  it  must  first  be  shown  ihat  the  witnesses  are  dead.  Boudereau 
Montgomery f  ut  supra.     Banert  v.  Day^  3  W.  C.  C.  R.  243. 

1 1.  And  in  a  question  of  boiindary,  depositions  taken  in  the  presence 
»oth  parties,  though  before  any  cause  was  pending,  are  admissible. 
ntgomery  v.  Dickey,  2  Y.  212. 

12.  A  deposition  taken  in  a  former  suit,  between  the  same  parties, 
r  be  given  in  evidence  where  the  witness  is  still  living,  and  out  of  the 
e.    Carpenter  v.  Graff,  5  S.  &  R.  162. 

13.  Where  a  deposition  was  taken  by  consent,  while  a  catise  was 
ending  before  arbitrators,  it  was  held,  that  it  could  not  be  read  on  the 
I  after  the  appeal,  without  proving  that  the  witness  was  dead,  or  not 
hin  the  state.    Forney  v.  Hallagher,  11  S.  &  R.  203. 

14.  Where  two  actions  against  the  amne  defendant,  one  brought  by 
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A  and  By  and  the  other  by  •/?  alone,  were,  by  consent,  tried  together,!! 
was  heldy  that  a  deposition  taken  in  the  suit  brought  by  .^ alone,  stithf 
that  the  defendant  promised  to  pay  interest  on  iiuth  accounts, might k 
given  in  evidence  by  the  plaintiff.     Smith  v.  Lanej  12  S.  &  R  80. 

115.  Depositions,  taken  between  the  same  parties  on  a  cavea/befan 
the  board  of  property,  are  inadmissible,  though  the  witnesses  voi 
cross-examined,  and  are  since  dead.  Aiontgomery  v.  Snodgrass,%l, 
230.  Be  Haas  fy  al.  v.  Galbreath,  2  Y.  315.  Sherman  v.  />i7/,4T. 
j395. 

116.  So,  a  deposition,  sworn  to  before  referees,  appointed  by  mie  of 
court,  before  the  same  parties,  in  a  former  suit,  brought  for  the  lands  it 
question,  the  witnesses  having  died  since  the  reference,  was  rtf/etf  lob 
inadmissible.     Starret  v.  Chambers  fy  al.y  cited  2  Y.  232,  in  tiote. 

117.  But  the  deposition  of  a  witness,  which  had  been  read  to  arbitii' 
tors  in  a  dispute  between  the  same  parties  five  years  before,  and  aikfr 
wards  confirmed  on  his  personal  examination  before  them,  was  alloid 
to  be  read  on  the  trial  of  the  same  controversy;  the  witness  being  sioa 
dead,     f^hiie  v.  Bisbingy  1  Y.  400. 

118.  A  letter  produced  in  evidence  on  the  trial  of  a  cause  by  onerf 
the  parties,  is  evidence  for  the  other  party  on  a  subsequent  trial  of  tli 
same  suit.     Maclay  v.  Worky  10  S.  &  R.  194. 

119.  The  charge  of  the  court  to  the  jury  in  one  cause  cannot  begiroi 
in  evidence  in  another,  as  proof  that  that  suit  was  prosecuted  fora]tf 
ticular  use.     Lazarus  v.  Fallmery  4  W.  &  S.  9. 

120.  It  is  no  part  of  the  official  duty  of  a  judge,  to  take  notes  of  cfi* 
dence  given  on  trial;  nor  are  his  notes  at  all  in  the  nature  of  a  deposiliflft 
Miles  v.  O^JIaray  4  Binn.  110. 

121.  A  copy  of  a  judge's  notes  of  the  testimony  given  by  a  wiiMfl. 
who  is  since  dead,  upon  a  former  trial  between  the  same  parlies, aaii 
which  is  certified  by  the  judge  to  be  a  true  copy,  is  not  evidence;  Mf 
are  the  original  notes  evidence,  without  the  oath  of  the  judge.  Id.\^ 
S.  P.  Foster  v.  ShaiOy  7  S.  &  R.  156. 

122.  Notes  of  the  testimony  given  by  a  witness  on  a  former  fii>i 
taken  by  the  judge  who  tried  the  cause,  were  held  not  to  be  admissblP 
for  the  purpose  of  contradicting  the  witness;  the  judge  having  testiW 
that  it  was  not  his  practice  to  lake  full  iioies  of  the  teMiniony,  excepii 
cases  where  it  was  probable  that  the  cause  would  be  reviewed;  andi| 
not  appearing  that  full  notes  were  taken  bv  him  on  that  trial.  Sdoh 
v.  Miller y  5  Wh.  156. 

123.  It  is  a  rule  of  law,  that  what  a  deceased  wiiues^  swore  ai* 
former  trial  may  be  given  in  evidence  at  a  subsequent  trinl  of  thesaaie 
point  between  the  same  parties.    Lis^htner  v.  IVikey  4  S.  &  R.  205. 

121.  And  so,  where  the  witness  is  out  of  the  state.  Magilh'l^w 
many  4  S.  &  R.  319. 

125.  But  the  notes  taken  by  a  counsel,  of  the  testimony  of  a  deceaw 
witness,  supported  only  by  his  oath  that  he  believed  he  took  down  [I* 
substance  of  what  the  witness  said,  but  that  he  had  no  other  recollediflo 
of  what  the  wiuiess  said  than  from  his  notes,  are  not  evidence  of  il* 
testimony  of  the  witness.     Lightncr  v.  JVikCy  4  S.  &  R.  203. 

126.  So  where  the  witness  called  to  prove  what  a  deceased  wi^'J^ 
had  sworn,  stated  that  he  recoUected  there  was  a  cross  ezamiDatioo  "^^ 
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not  remember  what  questions  were  put,  his  evidence  was  held  to 
dmissible.  Watson  v.  Gilday,  11  S.  &  R.  337. 
•  What  a  witness  (since  dead)  swore  on  a  former  trial  of  the  same 
nay  be  proved  by  a  person  who  was  present,  if  he  can  repeat  the 
ony  as  the  witness  gave  it,  and  not  merely  what  he  conceives  to 
B  substance  and  effect  of  it.  He  may  refresh  his  memory  from 
taken  at  the  time,  or  from  a  newspaper  printed  by  himself  contain- 
e  evidence  as  taken  down  by  him.  United  States  v.  Wood,  3  W. 
R.  440. 

.  The  testimony  of  a  witness  (since  dead)  on  a  question  of  bail, 
same  case,  before  a  judge  in  his  chamber,  is  to  be  considered  as  a 
ation  in  pais  in  the  presence  of  the  party.  Where  he  agrees  to 
itement,  it  may  be  received  in  evidence  as  his  confession;  where 
iilent,  the  maxim  qui  facet  consent  ire  videtur  is  applicable;  but 
!  he  totally  denies  it,  the  evidence  is  not  admissible.  Jackson  v. 
hestCTj  2  Y.  529. 

.  A  deposition,  taken  in  the  Register's  Court,  upon  the  hearing  of 
se  litigated  in  that  court,  but  not  decided,  is  not  evidence  upon  the 
f  an  issue  between  the  same  parties,  directed  by  that  court,  with- 
oof  that  the  deponent  is  dead,  out  of  the  jurisdiction  of  the  court,, 
ible  to  attend.  Dietrich  v.  Dietrichy  1  P.  R.  306. 
L  A  deposition,  taken  before  the  register  in  support  of  an  alleged 
n  consequence  of  a  caveat  entered  by  the  widow  of  the  deceased, 
leld  to  be  admissible  on  the  issue  of  devisavit  vel  non,  ordered  by 
legister's  Court  on  an  appeal  afterwards  entered  by  a  son  of  the 
sed,  who  was  not  a  party  to  the  original  proceeding.  Ottinger  v. 
\gery  17  S.  &  R.  142. 

I.  A  deposition,  read  by  one  party  on  the  argument  of  a  rule  to 
cause  why  a  feigned  issue  should  not  be  directed  to  try  his  right 
>uey  in  court,  cannot  be  read  in  evidence  by  the  opposite  party  on 
iai  of  the  issue,  when  the  witness  is  himself  in  court,  and  capable 
ng  examined.  Stiles  v.  Bradford,  4  R.  394. 
I,  Perhaps  the  reading  of  the  deposition  might  be  deemed  an  ad- 
)n  of  the  competency  of  the  witness,  so  far  as  respects  existing 
lions  on  the  side  of  the  party  reading  it;  but  it  cannot  be  deemed 
an  admission  of  its  contents  as  to  supersede  the  rule,  that  the  best 
nee  in  the  power  of  the  party  must  be  given.    Ibid. 

3.  The  plaintiff  cannot,  by  joining  in  one  ejectment  two  defendants, 
e  possession  and  titles  are  distinct,  read  in  evidence  depositions 
i  ill  a  former  suit,  in  which  only  one  of  the  defendants  was  a  party, 
ially  if  the  land  is  not  the  same.     Walker  v.  Walker,  1 6  S.  &  R. 

4.  In  an  action  of  covenant,  upon  a  warranty  of  title  in  a  deed  of 
iin  and  sale  executed  by  the  defendant  to  the  plaintiff,  for  certain 
i  ill  the  ^ate  of  Ohio,  the  plaintiff  offered  in  evidence  a  copy  of  the 
d  of  an  action  of  ejectment,  by  which  he  had  been  evicted,  and 
ill  depositions  taken  for  the  purpose  of  identifying  the  land,  all  of 
b  were  rejected  by  the  court  below,  and  thereupon  the  judgment 
reversed  by  the  Supreme  Court.  Hough  v.  Frantz,  2  P.  R.  198. 
^  It  does  not  appear  from  the  report  of  this  case,  why  the  evidence 
d  was  rejected  by  the  court  below.) 
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opoc  viudi  flK  vmmnc  v^u  zrufiti,  are  iiiX  adaBaiAle  io  2 
Cbe  M^!UOt  of  probable  cubk.  vfun  tfte  ■>»■  ■■  1  ue  aare  a 
fbe  joniiictadB  oC  ;be  cDen.    ^FH^bfcvper  t.  Cmitom^  Z  W.  56 

136.  What  a  vitnes.  stjck  dfceased,  rvore  oa  a  fiwiBer  ti 
aiiiie  Ckose.  oibt  te  cirea  ki  ene&ssce  fer  one  cf  the  eoonsel 
eeroed  for  the  aiaie  fK^rrr,  ifaoozh  be  does  boc  reeoCecs  the 
mkpeodtmiir  of  bit  oo^es  oor  vhechn^  there  was  a  qo»€xa 
axid  can  eire OQ- T  the  sabsuooeof  iheforiDeriesdoKMtr.    CA«sj 
17  S.  Il  E.  4«. ' 

177.  Bdt  if  the  auueja  is  Imas  in  the  countr*  eridenee  of 
temiitd^  cannot  he  admmed,  althougfa  suKe  tbe  fomier  tml  h 
eome  interested.     T^ti/. 

138.  A  depositioo  of  one.  who,  vfaen  k  was  taken,  was  not  z 
or  interested  in  the  sait,  bat  afterwards  bfcame  to,  is  not  adoi 
eridence.     Ckrw  r.  Parker,  3  R.  283. 

139.  But,  where  the  parties  to  a  suit  depending  in  the  Soprei 
entered  into  a  wriuen  agreement  that  ^the  eYidenoe  which  1 
taken  in  the  ejectment  depending  in  the  county  of  F.,  of  fi.  C 
J.  B.  and  others,  and  also  against  C.  D.,  shall  be  admitted  to  b< 
the  trial,  saring  all  legal  exceptions  which  might  have  been 
those  action^''  it  was  held  that  a  deposition  taken  in  the  suit 
against  J.  B.  and  others,  was  admissible  in  eTidenoe,  althoogh 
Hess  had  since  become  interested,  and  ahhongh  the  action  in 
was  taken,  was  not  (hen  depending,  having  been  tried  and  de 
before  the  date  of  the  agreement;  it  app>eahiig  that  the  snit  in  \i 
deposition  was  taken,  was  the  only  ejectment  ever  broaght 
against  J.  B.  and  others  in  the  county  of  F.,  and  the  depositior 
tbe  only  evidence  taken  in  that  suit     Ibid 

140.  The  testimony  of  a  witness,  who  is  dead  or  out  of  t 
which  was  given  on  the  trial  of  an  ejectment  by  one  tenant  in  ( 
cannot  be  given  in  evidence  on  the  trial  of  an  ejectment  for  pa 
same  land  by  another  tenant  in  common.  Norris  v.  Mone 
405. 

141.  A  witness  may  be  admitted  to  testify,  that  on  a  formei 
the  same  cause  another  witness  did  not  state  a  particular  circui 
although  he  does  not  give  the  state  of  his  recollection  as  to  the  tc 
of  that  witness  generally.     Bemas  v.  Howard,  3  W.  255. 

142.  Where  a  witness  has  sworn,  on  the  trial  of  the  cause  bef< 
trators,  that  a  certain  occurrence  had  happened  on  a  certain  da; 
be  knew  from  an  entry  on  his  day  book,  which  he  produced  be 

•arbitrators,  and  the  witness  died  before  the  trial;  upon  the  appes 
held,  that  the  evidence  of  what  he  swore  was  admissible,  witht 
ducing  his  day  book.     Cox  v.  Martin,  1  P.  R.  412. 

143.  It  is  not  as  a  general  rule  true,  that  a  man  called  to  testi 
a  witness  said  on  a  former  trial,  can  refresh  his  memory  by  wha 
person  or  the  witness  himself  has  since  told  him  was  sworn.  < 
V.  ^tkinson^  1  W.  243.   Huston,  J. 

144.  A  witness  cannot  be  permitted  to  refresh  his  memory  I 
or  memoranda  made  by  any  other  person  than  himself,  except  j 
in  a  case  where  he  looked  over  the  writer  and  saw  at  the  lie 
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It  was  written  was  written  correctly,  or  where  he  immediately  after 
'as  written,  read  it  over  and  found  it  correct,  and  where  he  can  posi- 
\f  swear  that  the  paper,  to  which  he  refers  to  refresli  his  memory,  is 
very  cue  he  saw  written,  or  what  he  read  immediately  after  it  was 
Uen.     Id.  244.     Huston,  J. 

45.  A  witness  having  testified  to  what  was  sworn  to  on  a  former 
I  by  a  person  since  dead,  and  having  said  that  bis  memory  had  been 
ashed  by  hearing  the  notes  of  the  deceased  witness's  testimony  read, 
'as  held  to  be  a  proper  question  to  ask,  whether  he  had  not  heard 
counsel,  who  took  the  notes,  admit  in  court,  when  examined  as  a 
less,  that  they  were  not  the  notes  of  what  the  deceased  witness  said 
he  trial,  but  memoranda  of  what  he  expected  to  prove,  made  in  his 
1  oflSce.     Withers  v.  ^tkinsoUy  1  W.  236. 

46.  Where  an  action  was  referred  to  arbitrators,  under  the  act  of 
0,  and  on  the  trial  before  the  arbitrators  the  plaintiff  was  offered  as 
itness,  having  assigned  her  interest,  and  the  sum  of  $50  was  fixed 
the  arbitrators  as  the  amount  of  costs,  and  paid  by  her  to  one  of  the 
itrators,  and  she  was  then  examined  as  a  witness;  but  no  record  was 
le  of  the  payment  of  this  sum,  and  the  arbitrators  found  for  the 
ifUiff,  with  costs;  and  the  money  paid  by  the  plaintiff  was  applied 
ards  the  payment  of  the  arbitrators'  fees,  and  other  expenses  of  the 
itration,  but  was  inadequate  for  the  purpose,  and  afterwards  the 
intifT  died;  it  was  held  that  the  notes  of  her  testimony  before  the 
Urators  could  not  be  read  in  evidence  on  the  trial  in  court,  although 

full  amount  of  the  remaining  costs  was  paid  in  during  such  trial. 
wtra  V.  Hagnevy  3  Wh.  48. 

L47.  Where  an  action  on  a  promissory  note  was  brought  in  the  name 
id, and  OD  the  trial  in  which  the  merits  were  fully  considered,  it  appear- 
that.^  had  disclaimed  all  interest  in  the  note  and  in  the  suit,  and  there- 
on a  verdict  passed  for  the  defendant;  it  was  held^  that  what  a  wit- 
n  swore  on  the  trials  who  had  since  gone  to  reside  out  of  the  state, 
|ht  be  given  in  evidence  to  a  subsequent  trial  between  the  real  holder 
3  the  same  defendant.  Hocker  v.  Jamison^  2  W.  &  S.  438. 
■48.  The  act  of  28th  March,  1814,  which  auihorises  depositions  taken 
one  causey  to  be  read  in  any  subsequent  cause,  wherein  the  same 
itter  is  in  dispute  between  the  same  parties,  their  heirs,  executors, 
'lUnistrators,  or  a^signSy  does  not  apply  to  the  case  of  assigns^  who 
sime  such  before  the  deposition  was  taken.  Good  v.  Goody  7  W. 
'•    Kennedv,  J. 

419.  In  an  action  brought  by  ./^  against  jB,for  the  price  of  goods  sold, 
proposed  to  set  off  a  debt  alleged  to  be  due  to  him  by  «^,  upon  a  re- 
^isance  given  by  •d  for  distributive  shares,  &c..,  and  a  deposition  was. 
^n  for  the  purpose  of  establishing  the  set-off.  The  set-olf  was  not 
lilted,  and  it  was  held  that  the  deposition  was  not  admissible  in  an 
on  brought  upon  the  recognisance  by  jB  against  t^,  with  notice  to  C, 
erre-tenant;  C  having  become  assignee  of  •dy  before  the  taking  of 
deposition.     Good  v.  Goody  7  W.  195. 

So.  Whether  under  the  circumstances  the  deposition  would  have  been 
^tssible,  if  C  were  not  made  a  parly,  dubitatur.    Ibid. 
<^1.  An  account  by  the  defendant  of  cash  paid  for  the  firm,  and  of 
lits  given,  produced  by  him  before  arbitrators,  and  given  in  evidence 


154.  Tiie  senience  of  a  foreign  court  of  admiralty,  o 
perty  as  prize,  is  conclusive  evidence,  not  only  as  to  il 
bnt  also  as  lo  the  facts  directly  decided  by  it.  Brmo 
Pennsylvania,  4  Y.  US;  S.  C.  in  High  Court  of  E 
Dempsey  v.  Ins.  Co.  of  Pennsylvania,  I  Binn,  299,  in 

155.  Tims  if  a  foreign  prize  court,  possessing  gene 
has  decided  that  a  seizure  was  made  conformably  wil 
decree  is  conclnsive  upon  this  poiiii.    Cheriof  v.  Fouuo 

156.  And  thus  the  sentence  of  a  French'Court  of 
dcmning  an  American  vessel  and  c:irgo,  under  ihe  Mila 
cinsivo  upon  tho  conns  of  this  country  so  as  to  chanj 
although  ihe  decree  upon  which  il  is  founded  is  repugni 
nations,  nnd  although  the  French  courts  do  not  ackno 
elusive  elfi^ct  of  ihe  sentences  of  foreign  prize  courts.  tA 
Hams,  S  W.  C.  C.  R.  508. 

157.  Ditt  the  jurisdiction  of  a  foreign  tribunal  may  1 
both  as  respects  the  anihorily  from  which  it  has  em 
subject  matter  over  wiiich  it  is  exercised.  Cheriot  ▼.  1 
S20. 

15S.  A  condemnation  of  neutral  property  by  an  unaut 
is  not  lo  be  regarded  by  the  courts  of  other  nations.  S 
1  W.  C.  C.  R.  371;  S.  C.  3  Binn.  241,  note. 

159.  And  if  the  source  of  the  authority,  under  which 
consiiluled,  be  contrary  to  the  usual  mode  of  constitntin] 
would  snpport  the  sentence  must  prove  its  legitimacy,  i 
aat,  3  Binn.  230. 

160.  But  a  foreign  court,  the  origin  of  which  does  noi 
presumed  to  be  a  legitimate  tribunal.     Jbtd. 

161.  Where  a  libel  in  a  foreii^n  court  of  Bdmiraltyi 
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&rt  of  the  United  States,  that  the  property  is  American/'  the  assured 
entitled  to  vindicate  the  truth  of  his  warranty;  but  the  underwriter 
.y  combat  the  fact  by  reading  the  proceedings  of  a  foreign  court  of 
miralty  as  evidence,  though  not  as  conchisive  evidence.  Calbraith 
thracie,  1  W.  C.  C.  R.  219;  S.  C,  cited  1  Binn.  296,  in  note.  Cat- 
un  V.  Jns.  Co,  of  Pennsylvania  J 1  Binn.  293. 

163.  If  the  sentence  of  a  foreign  court  be  free  from  ambiguity,  so  as 
:  to  require  aid  from  any  other  part  of  the  record  in  order  to  ex- 
.10  the  ground  upon  which  it  went,  no  other  part  of  the  record  can  be 
.d.    Marshall  v.  Union  Ins.  Co.^  2  W.  C.  C.  R.  452. 

164.  But  the  record  may  be  referred  to  for  certain  purposes,  as  to 
iw  that  no  claim  was  put  in,  that  the  condemnation  was  probably 
iduce  by  an  untrue  and  fraudulent  claim,  or  by  other  misconduct  of 
I  captain,  or  from  his  answers  to  the  standing  interrogatories  to  im* 
ich  his  evidence  given  on  the  trial,  or  to  show  what  papers  were  found 
boardi  and  the  like.  Ibid,  S.  P.  Jlsuria  fy  al.  v.  Ins,  Co,  of  Penn- 
hania,  3  W.  C.  C.  R.  177. 

165.  If  the  sentence  of  a  foreign  court  show  the  ground  of  condemna- 
D,  no  other  part  of  the  proceedings  need  be  produced.  Hourquebiev. 
tard,  2  W.  C.  C.  R.  212. 

166.  If  the  record  of  a  foreign  court  of  admiralty  be  read  without  ob- 
ition  at  the  time,  it  is  too  late  to  object  to  it  after  the  argument  lias 
Dimenced.   Eusselv.  Union  Ins.  Co.,  1  W.  C.  C.  R.  409. 

167.  Depositions  taken  in  a  foreign  court  of  admiralty  may  be  read,  to 
aw  on  what  ground  the  sentence  went.  Dederer  v.  Delaware  Ins. 
».,  3  W.  C.  C.  R.  61. 


When  the  laws  of  Pennsylvania  or  other  states  will  he  admitted  in 

evidence. 

168.  A  printed  pamphlet,  containing  legislative  acts  not  authenticated 
'  the  seal  of  the  state,  is  not  evidence  in  any  other  state,  under  the  act 
Congress.     Craig  v.  Broum^  1  P.  C.  C.  352. 

169.  Where  the  great  seal  of  a  state  is  affixed  to  an  exemplification  of 
act  of  the  legislature,  the  attestation  of  a  public  officer  is  not  required, 
tier  the  act  of  1790.     United  States  v.  Johns^  4  D.  413,  416:  S.  C.  1 

•  C.  C.  R.  363. 

170.  But  a  copy  of  an  act  of  assembly  of  another  state,  contained  with 
er  acts,  in  a  pamphlet,  printed  by  the  printers  of  the  commonwealth, 
s  held  to  be  good  evidence.  Thompson  v.  Musser,  Sup.  Court,  1 
462.  Atleb,  J.  dissenting.  S.  P.  Biddis  v.  JameSj  6  Binn.  321. 
an  V.  Rice,  12  S.  &  R.  203. 

'71.  And  the  printed  journals  of  Congress  have  been  allowed  to  be 

d  without  proof  of  their  authenticity.     Com,  v.  De  Longchamps, 

erand  Terminer,  Philad.  17S4,  MS. 

'72.  Copies  of  the  laws  of  Pennsylvania,  printed  under  the  authority 

•he  legislature,  are  evidence  in  this  state,  whether  the  laws  be  public 

private.     Biddis  v.  James^  6  Binn.  321. 

t  73.  It  has  long  been  settled  by  decision  and  practice,  that  the  copy 

the  laws  published  annually,  by  the  authority  of  the  legislature  is 

dence  of  the  statutes  contained  in  it,  whether  they  be  public  or  private. 

*€ty  V,  Monongahela  Navigation  Co,^  2  W.  &  S.  159.  Gibson,  C.  J. 


law  was  toritten.  Dougherty  v.  Snyder,  15  S.  &  R.  8' 
177-  A  primed  copy  of  itie  Irisli  slatiites,  with  (he  oat 
in  Ireland,  that  he  received  thmn  from  [he  king's  printer, 
that  ihey  are  good  evidence  there,  may  be  adiniiled  as  < 
Ihw  of  Ireland.     Jones  v.  Maffet,  5  S.  &  R.  523. 

178.  The  voles  of  the  a.iseinbly  and  the  minutes  of  a. 
milled  as  evidence,  to  prove  the  lime  of  the  notification  i 
an  act  of  assembly  by  the  king  and  council.  ^IbertBon 
D.  9. 

179.  The  usual  modes  of  authenticating  foreign  taws^i 
or  unwritten,  may  be  relaxed  or  changed,  as  necessity, eii 
moral,  may  require,  where  there  is  reason  to  believe  tfa 
attuiiiable,  and  where  a  rigid  adherence  to  thent  will  pp 
extreme  inconvenience  or  manifest  injustice.  Fhillipa  r 
169.   RooEBs,J. 

160.  It  was  keld  that  evidence  that  it  was  customary  in 
hood  of  Natchez,  upon  the  Mississippi,  during  the  time 
colonial  government,  for  prolestanis  to  be  married  by 
peace,  that  such  regulation  had  been  made  by  the  gov 
such  marriages  were  always  held  valid  by  the  politic 
admissible,  although  the  witnesses  who  made  the  proof  w 
in  the  lanr.    Ibid.  15S. 

G.  Other  public  toritingi. 

181.  A  certificate  from  a  public  officer,  made  eviden 
assembly,  is  admissible,  though  the  officer  certifies,  in  adi 
neotis  matter  not  evidetice.    Johnson  v.  Bbcker,  1  D.  40 

182.  In  an  action  against  the  drawer  of  a  promisaor 
"one  day  after  the  conclusion  of  the  drawing  of"  a  cer 
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185.  A  prothonotary's  entries  upon  the  record,  of  the  acknowledg- 
nt  io  open  court,  of  a  deed  to  himself,  by  the  sheriff,  and  his  certifi- 
m  of  such  acknowledgment,  are  evidence  in  an  ejectment  brought  by 
Dself  to  recover  possession  of  the  land.  Rickets  v.  HendersonyS 
3n.  133.. 

186.  But,  the  docket  entries  of  a  prothonotary,  are  not  evidence  of  the 
ling,  service  and  return  of  a  writ.  The  writ  itself,  with  the  return 
lorsed,  must  be  produced.     Vincent  v.  Huff^  4  S.  &  R.  298. 

[37.  The  entries  of  a  sheriff  in  his  private  memorandum  book  or 
ket,  are  not  evidence.     Salmon  v.  Ranctj  3  S.  &  R.  311. 

88.  Thus,  an  entry  in  a  private  memorandum  book  of  a  sheriff,  that 
d  had  been  struck  off  to  t^,  is  not  evidence.  The  best  evidence  that 
d  was  struck  off,  is  the  oath  of  a  person  who  attended  the  sale.     Id, 

;,  314. 

89.  But,  where  it  was  proved  that  a  fi,  fa,  and  venditioni  existed, 
I  were  lost,  it  was  held^  that  the  execution  docket  of  the  prothonotary 
s  evidence,  to  prove  their  contents  and  the  proceedings  had  upon  them. 
ckanan  v.  MoorCy  10  S.  &  R.  275. 

.90.  A  genealogical  table,  certified  under  the  seal  of  a  foreign  public 
cer,  is  not  evidence.  Banert  v.  Dayy  3  W.  C.  C.  R.  243. 
91.  A  report  of  surveyors  of  a  vessel,  is  not  evidence  of  the  facts 
ted  in  it,  but  only  that  a  survey  took  place.  fVatson  ^  al  v.  Ins,  Co, 
Tth  America  J  2  W.  C.  C.  R.  152,  480.  Coit  v.  Delaware  Ins,  Co., 
375. 

192.  But,  the  deposition  of  surveyors,  referring  to  their  report  as  to 
I  condition  of  the  vessel,  as  containing  all  they  know,  makes  the  report 
dence.     United  States  v.  Mitchell,  2  W.  C.  C.  R.  478. 

193.  The  record  of  a  warrant  and  survey  of  a  vessel  in  the  admiralty, 
evidence  to  prove  a  want  of  seaworthiness,  in  an  action  by  the 
ured  against  the  underwriter.     Brown  v.  Girardy4  Y.  115. 

194.  QuerCy  If  the  register  of  a  vessel  be  prima  facie  evidence  that 
I  belongs  to  a  citizen.  Dederer  v.  Delaware  Ins.  Co,,  2  W.  C.  C. 
6. 

95.  The  register  of  a  ship,  being  an  affidavit  made  by  one  of  the 
mdants  (who  was  returned  non  est  inventus,)  staling  that  tlie  ship 
mged  jointly  to  him  and  other  persons,  copied  from  the  books  of  the 
al  officer,  and  certified  under  his  seal  of  office,  was  allowed  to  be  read 
Tidence  against  the  defendants.     Woods  v.  Courier  ^  al.y  1  D.  141. 

96.  The  registry  of  any  religious  society  in  this  state,  is  evidence,  by 
of  assembly;  but  it  must  be  proved  as  at  common  law.  A  copy 
ified  under  the  seal  of  the  corporation,  is  not  evidence.  Stoever  y. 
iitmany  6  Binn.  416.     [But,  see  post,  as  to  copies  of  foreign  registries.] 

97.  Under  the  21st  section  of  the  impost  act  of  March  2d,  1799, 
ch  makes  it  the  duty  of  the  collector  '^to  record  in  books,  to  be  kept 
the  purpose,  all  manifests,^'  a  copy  of  the  manifest  ofa  vessel,  certified 
«r  the  hands  and  seals  of  the  custom-house  officers  of  By  and  proved 
31  witness  to  have  been  compared  .with  the  record,  was  rt^/e// to  be 
lissible  on  an  indictment  for  destroying  a  vessel  at  sea.  United 
its  V.  JohnSy  4  D.  413,415. 

98.'  Where  a  notary  public  gives  notice  to  an  endorser,  of  the  failure 
he  drawer  to  pay  a  note,  this  is  such  an  officidl  act  as  comes  within 


the  act  of  1815,  however  insufGcienily  or  defeciirely  i 
stated  wiih  respect  lo  demand  and  notice.  The  qiies 
ciency  arises  afierwards.     Hastings  v.  Barrington,  4 

801.  A  protest  made  by  a  notary  public,  who  is  a  at 
bank,  is  nut  admissible  evidence  to  charge  the  eiidorsei 
gahela  Bank  v.  Porter,  3  W,  141. 

203.  All  exparte  affidavit  of  a  notary's  cierk,  mad< 
meticement  of  the  action,  and  aftei  an  award  of  arbitri 
be  admissible  to  prove  notice  to  an  endorsei  of  the  n 
promissory  note.     Farmers'  Bank  v.  fVhitehili,  16  S. 

203.  Nor  is  evidence  admissible  of  inquiries  by  thee 
of  residence  of  the  endorsers  and  of  his  declarations  thai 
serve  liim  with  notice,  with  proof  that  he  set  off  in  thi 
endorser's  residence.     Ibid. 

804.  The  certificate  of  a  notary  public,  undei  his  notai 
/acie  evidence  that  the  person  who  uses  it  and  signs  th 
notary,  commissioned  by  the  governor.  Browne  v.  Phi 
6  S.  &  R.  484. 

205.  A  certificate  of  a  clerk  in  chancery,  in  Hollan 
commission,  stating  that  alistof  names  was  signed  by  ** 
of  the  Spiel-house,"  in  his  presence,  was  ruled  not  to  t 
testimony  not  having  been  taken  on  oath,  and  ihe  repo 
cial.     Janes  v.  Boss,  2  D.  143. 

206.  An  entry  of  an  appointment  by  the  governor,  in 
by  ihe  secretary  of  the  commonwealth,  is  good  evidence 
mcnt,  it  being  proved  that  it  had  never  been  the  custoi 
mifisions  at  length.    Moore  v.  Houston,  3  S.  &  R.  169] 

207.  A  retnni  of  a  class  list,  or  inspection  roll,  of  pe 
compaiijr,  proved  by  the  ailirination  of  the  captain,  bi 
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Jlowed  to  be  given  in  evidence.  United  States  v.  Mitchell  fy 
W.  C.  C.  R.  95. 

.  But  a  certificate  of  the  collector  general  of  the  customs  at  the 
na,  under  his  seal  of  office,  stating  that  a  cargo  insured  was  de- 

by  the  intendant  to  be  sold,  is  not  good  evidence  as  it  relates  to 
insactionsof  another  tribunal,  which  are  presumed  to  be  in  writing. 
Jf  V.  Pleasants,  3  W.  C.  C.  R.  201. 

.  The  certificate  of  an  American  consul  at  a  foreign  port,  where 
ssel  was  forced  in  by  stress  of  weather,  that  the  ship's  papers  were 
1  with  him,  is  evidence  of  that  fact,  but  of  no  other.  United 
?  V.  Mitchell,  2  W.  C.  C.  R.  478. 

.  The  certificate  of  the  secretary  of  state,  is  good  evidence  to  prove 
foreign  minister  was  received  by  the  government  United  States 
f/fe,  2  W.  C.  C.  R.  205. 

.  Books  of  a  corporation  are  evidence  in  disputes  between  mem- 
f  the  corporation,  but  not  against  strangers.     Com.  v.  Woelper  4* 
S.  &  R.  29.     S.  P.  Fleming  v.  Wallace,  2  Y.  120. 
.  The  proceedings  of  a  presbytery  are  evidence  of  a  suspension  or 
Tge  of  a  minister,  but  not  of  the  particular  facts  alleged,  or  proved 

them.    Riddle  v.  Stevens,  2  S.  &  R.  537. 

•  Where  the  public  book  in  which  the  accounts  of  a  county  trea- 
(vere  kept,  had  been  called  for  and  given  in  evidence  by  the  plain- 
was  held  that  the  defendant  might  read,  from  the  same  book,  the 
nent  of  the  treasurer's  account  by  the  auditors  of  the  county  with- 
oving  their  handwriting,  or  tbat  they  were  the  county  auditors,  or 
he  person  there  called  the  county  treasurer,  was  such;  and  that 

upon  the  opposite  party  to  show  that  they  did  not  hold  those 
I.     Boggsv.  Miles,  3  S.  &  R,  407. 

'.  And  it  was  held  that  such  settled  account  was  evidence,  not- 
:anding  the  act  of  30th  March,  1791,  directs  the  auditors  to  make 
;  to  the  next  Court  of  Common  Pleas,  among  whose  records  the 
:  and  settlement  are  to  be  filed.     Ibid. 

\  It  seems  that  the  books  of  the  land  office,  and  of  the  board  of 
rty,  are  records.  Ream  v.  The  Commonwealth,  3  S.  &  R.  207. 
t.  The  original  private  book  of  memoranda  of  the  secretary  of  the 
>ffice,  was  admitted  in  evidence  by  consent,  on  the  recommenda- 
f  the  court,  but  no  determination  was  given.  Hewes  v.  McDowell, 
5. 
).  Minutes  of  the  commissioners  of  property  were  allowed  to  be 

in  evidence.     Westons  v.  Stammers,  1  D.  2. 
).  Exparte  proceedings  of  the  board  of  property,  directing  a  survey 
rtain  districts,  and  declaring  a  former  survey  made  for  the  plaintiff 
are  not  evidence.     Crriffith  v.  Evans,  1  P.  C.  C.  106. 
..  A  decision  of  the  board  of  property  between  the  same  parties, 
t>e  given  in  evidence;  but  if  it  be  founded  on  a  wrong  principle,  it 
lave  no  operation  on  the  case.     Galbraith  v.  M^Gaw,  Add.  305. 
\.  The  minutes  of  the  board  of  property  are  not  evidence  of  any 
nit  what  passes  immediately  before  it.    Deal  4*  al.  v.  M^Cormick, 
it  R.  343. 

3.  And  they  are  not  evidence  of  the  facts  stated  in  them  to  have 
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ing  a  list  ofrelurnsbydeptily  surveyors,  being  a  chaise 
surveyor  for  die  land  in  question,  is  evidence  that  ihe 
turned.   Penn  v.  Ingham,  3  W.  C.  C.  R.  90. 

227.  A  memorandum  made  by  a  deputy  surveyor, 
surrey,  of  n  matter  not  within  the  line  of  his  duly  to  slai 
be  proved  by  better  evidence,  is  not  admissible,  especial 
surveyor  have  been  examined  in  person  on  the  iriaL 
Bance,  3  S.  &.  R.  311,315. 

SS8.  A  letter  from  an  assistant  deputy  surveyor  haa  1 
prove  the  property  of  a  location.  Peterson  r.  CAure^ 
R.  218. 

229.  In  ejectment  founded  on  an  improvement  right 
which  was  alleged  to  be  bounded  by  the  land  of  certa 
it  was  held,  that  the  warrants  and  surveys  to  those  pera 
sible  to  prove  those  boundaries.     Schall  v.  Miller,  3  V 

230.  A  paper  purporting  to  be  an  original  survey  n 
the  surveyor  general's  office,  but  found  among  Ihe  pape 
deputy  surveyor  in  the  hands  of  his  executor,  is  evidenc 
that  the  body  of  the  writing  and  the  endorsements  w« 
writing  of  several  persons  who  had  been  deputy  surve; 
deputy  surveyors  of  Ihe  county.     Leaxure  v.  Hiliegtu, 

S31.  u^n  extract  from  the  surveyor  general's  book,  c 
a  deputy  surveyor,  is  not  evidence.  Griffith  v,  Evant 
166,418. 

232.  The  copy  of  a  warrant  of  survey  under  the  sai 
hatid,  and  contniiiing  his  direction  to  the  deputy  sum] 
survey,  has  always  been  admitted  as  evidence  in  Peniw 
V.  M'Dowell,  1  D.  5.    Metx  v.  Bolardy  6  S.  &  R.  810.  * 


EYIDENCB.  563 


36.  The  general  rule  is,  that  payments  made  to  any  other  person 
I  the  plaintiff  in  the  suit,  must  be  proved  by  the  oath  of  a  witness. 
ggage  F.  Swan^  4  Binn.  150.  Cutbush  v.  Gilbert^  4  S.  &  R.  556. 
Yl.  But  payments  for  land,  made  to  the. officers  of  the  land  office, 
be  proved  by  a  receipt  signed  by  the  officer.  So  of  the  receipts  of 
ity  surveyors  for  their  fees  and  expenses  of  survey.  Cluggage  v. 
71,  ut  supra. 

(S.  But  a  certificate  by  one  who  had  been  a  deputy  surveyor,  that 
id  paid  him  the  fees  of  a  certain  survey,  at  a  previous  timcy  is  not 
3nce.    Ibid. 

9.  A  map  of  the  town  of  Germantown,  showing  the  lines  of  the  lots 
9Utlands,  made  about  thirty  years  back,  is  not  proper  evidence  to  go 
jury.    Biddlev.  SMppen,  1  D.  19. 

0.  A  connected  plot  of  different  tracts,  made  out  and  put  together 
n  officer  of  the  land  office,  and  not  appearing  to  be  a  copy  of  any 
of  record  in  the  office,  is  not  evidence.     Griffith  v.  Thinchouser,  1 

C.418. 

1.  But  a  connected  map  of  adjoining  tracts  of  land,  recorded  in  the 
ty  annexed  to  the  deposition  of  a  surveyor,  to  show  that  the  land 
spute  is  covered  by  elder  patents,  may  be  given  in  evidence  without 
ucing  the  separate  surveys.    Jones  v.  Bachej  3  W.  C.  C.  R.  199. 

2.  A  connected  draft  of  two  surveys  in  the  handwriting  of  T.,  a 
Ity  surveyor,  which  was  not  proved  to  have  been  in  the  office  of  the 
Ity  surveyor  of  the  county,  or  returned  to  the  surveyor  general,  was 
not  to  be  evidence,  particularly  as  T.  was  interested  in  the  surveys. 
:kburn  v.  Hollidayj  12  S.  &  R.  140. 

13.  The  list,  commonly  called  i\\Q\\sio(  first  pxirchaserSyWdiS  ad- 
sd  in  evidence  to  prove  a  grant  by  William  Penn,  the  deed  of  which 
alleged  to  be  lost.  Hurst  v.  DippOj  1  D.  20.  [This  paper  has 
1  since  been  received  without  opposition.  10  S.  &  R.  387.  Tiloh- 
,  C.  J.] 

H.  So,  a  copy  from  the  office  of  the  surveyor  general  of  a  list  of  the 
grantees  or  renters,  from  the  proprietaries,  was  held  to  be  admisible 
3nce.    Kingston  v.  Leslie,  10  S.  &  R.  383. 

5.  So,  to  show  a  grant  to  the  persons  under  whom  the  plaintiff 
aed,  without  proof  of  the  loss  of  the  deed.     Morris  v.  Vanderen^ 
64. 

16.  Copies  of  old  maps  and  plans  of  the  city  of  Philadelphia,  in  the 
e  of  the  surveyor-general,  and  certified  by  him,  held  to  be  admissible 
ndence,  on  a  question  of  the  title  to  an  open  square  in  the  city. 
imonioealth  v.  ^Iburger^  1  Wh.  469. 

17.  The  "list  of  first  purchasers,"  with  the  advertisement  annexed, 
to  be  admissible  in  evidence  on  the  same  question.     Ibid. 

18.  Historical  books  which  have  been  generally  received  as  authen- 
are  inadmissible  as  furnishing  evidence  of  remote  transactions.  Ibid. 
td.  It  is  the  constant  usage  to  receive  a  certificate  of  one  of  the 
ers  of  the  land  office,  that  a  warrant  or  return  of  survey  cannot  be 
icl  in  their  respective  offices;  and  such  certificate  has  been  decided 
his  court  to  be  sufficient  to  I.et  in  secondary  evidence.  Buggies  v. 
fey,  2  R.  236.     Huston,  J. 

K).  So  if  a  deed  is  lost,  a  certificate  of  the  recorder  of  the  proper 


ferences.  Robinson  v.  Gibbons,  2  R.  45. 

255.  A  connected  draft  of  a  nimiber  of  surveys,  in  lh( 
a  depiiiy  of  the  deputy  siirveynr,  who  had  executed  tt 
made  some  of  the  siirreys,  and  which  was  made  an 
papers  of  his  principal,  was  held  not  to  be  evidence  of 
action  nf  ejeclineni,  for  a  part  of  the  land  included  in  oi 
made  by  him.     tVoods  v.  Ege,  W,  333. 

256.  A  draft  made  by  the  as.>!isiant  of  a  former  depal 
held  to  be  admissible  lo  show  the  extent  and  limits  o: 
originnlly  on  iinprovemeni  and  actual  selilement  commei 
and  continued  wilhoiit  interrnplion.     Norris  v.  Montr, 

257.  Articles  of  agreement  between  the  proprietaries 
and  Maryland,  ascertaining  the  boundaries  of  the  two  pr 
in  the  court  of  chancery  in  England,  but  tiot  proved  or  n 
sylvunia,  may  be  considered  in  the  light  of  a  state  paper, 
ly  admissible  in  evidence.     Ross  v.  Culshalt,  1  Binn.  9 

253.  A  cerlificale  of  a  surveyor  general,  that  he  had 
order  lo  a  depniy  surveyor  to  snrvey  lands,  was  alio 
in  evidence,  under  .■special  circumstances.  Todd  v.  Oei 
Y.  295. 

259.  A  certificate  of  the  secretary  of  the  common  vei 
by  a  certificate  of  the  receiver  general,  it  appeared  ih 
money  had  been  paid  on  the  plaintiff's  warrant,  and 
usual  practice  not  lo  affix  the  seal  of  office,  imtil  it  ap| 
lilicate  of  the  receiver  general  that  the  money  has  besQ 
dence  lo  show  at  what  lime  the  seal  was  affixed  to  the 
rant.     Brown  v.  Galloway,  I  P.  C.  C,  291,  293. 

260.  A  paper,  in  the  nature  of  a  certificate,  from  a 
general,  that  a  snrvey  had  been  made,  copied  from  a  be 
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the  original  in  his  office,  purporting  to  be  a  return  of  a  survey,  and 
itaiiiing  a  draught  made  in  pursuance  of  a  warrant,  but  the  paper  not 
Jig  signed,  nor  stating  by  whom  or  when  the  draught  was  made,  a 
nk  beins?  left  for  the  day  and  year,  was  ruled  not  to  be  admissible. 
nn  V.  liartmanj  2  D.  230. 

^63.  A  paper  returned  into  the  land  office  of  Pennsylvania,  by  a 
>uty-surveyor,  and  there  accepted  as  a  return  of  survey,  which  pur- 
ted  to  be  a  draft  of  a  tract  of  land  said  to  have  been  surveyed  by  an 
istant  to  a  deputy  surveyor,  was  admitted  in  evidence.  Dubois  v. 
vman,  4  W.  C.  C.  R.  74. 

64.  When  a  survey  is  found  in  the  office  without  any  mark  or  other 
ience,  showing  when  it  was  returned,  it  becomes  a  matter  of  fact  for 
jury  to  determine  when  it  was  returned,  and  it  is  error  in  the  court 
;ive  a  legal  direction  on  the  subject.   Snyder  v.  BowmaUj^  W.  132. 

65.  A  papei^  found  in  the  office  of  a  former  deputy  surveyor,  who 
been  dead  about  thirty  years,  proved  to  be  his  handwriting,  and  pur- 
ling to  be  a  memorandum  of  instructions  received  in  a  course  of  of- 
i\  duty,  in  relation  to  warants  taken  out  in  the  name  of  j9^  was  held 
»e  admissible  in  evidence  to  show  that  £  was  the  owner  of  the  war- 
t.    Lindsay  v.  Scroggs,  2  R.  141. 

66.  Where  a  book  purporting  to  be  the  book  of  a  deputy  surveyor, 
taining  his  field  notes  of  a  resurvey,  had  been  frequently  in  evidence 
9re  the  court,  and  three  times  before  in  the  same  cause,  without  any 
Mion;  and  no  proof  of  handwriting  was  called  for,  but  it  was  ob- 
ted  to  on  other  grounds:  it  was  held^  that  it  was  not  error  to  permit 
D  be  read  to  the  jury,  without  proof  that  it  was  the  book  of  the 
mty  surveyor,  or  in  his  handwriting.  Unger  v.  WigginSy  1  R.  331. 
J67.  Though  the  acts  of  a  deputy  surveyor,  done  for  the  benefit  of 
cannot  be  given  in  evidence  by  him,  in  support  of  his  own  claim, 
hout  producing  the  authority  under  which  the  deputy  acted,  yet,  the 
uthorised  act  of  the  deputy  done  or  attempted  by  the  procurement 
^,  may  be  given  in  evidence  by  jB,  to  show  the  invajidity  of  *S.^s 
•     Ibid, 

S8.  In  ejectment  to  recover  a  tract  of  land,  where  reference  is  made 
deposition  to  lines  run  and  surveys  made,  and  a  draft  is  annexed 
cb  does  not  embrace  all  those  lines  and  surveys,  but  only  those  of  the 
I  in  dispute;  it  will  be  sufficient  if  the  defendant  was  present  to  cross- 
mine,  and  did  not  ask  for  any  other  or  further  draft.  Smay  v.  Smith, 
.  R.  1. 

69.  The  list  of  the  storekeepers  returned  to  the  clerk  of  the  Quarter 
lions,  is  not  admissible  evidence  in  respect  to  the  ownership  of  goods, 

question  of  partnership.     fFolli  v.  Brown^  4  Wh.  365. 

70.  A  constable's  return  on  the  list  of  retailers  of  foreign  merchan- 
I,  that  A.  B.  was  one  of  the  retailers,  is  not  admissible  on  evidence 
le  fact  in  an  action  in  which  the  fact  is  material.  Wood  v.  Turner, 
^.  486. 

71.  A  party  may  refer  to  a  survey  as  evidence  of  a  boundary,  with- 
prodacing  the  warrant  or  draft;  not  for  the  purpose  of  making  title 

ler  it,  but  as  an  abuttal  or  land  mark,  especially  if  it  be  sustained  by 
''itness  who  had  traced  the  lines  on  the  ground.    Miller  v.  Keene,  5 
348. 
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272.  The  field  notes  of  a  deputy  surveyor  who  was  dead,showin| 
that  he  paid  the  hands  employed  and  other  expenses  in  making  i)» 
survey,  were  held  to  be  admissible  on  the  part  of  his  heirs  to  soppoit 
their  title  to  the  land  in  an  ejectment  against  them.  Oalbraith^.  EWr^ 
8  W.  81.     (Huston,  J.  dissenting  ) 

273.  Under  the  act  of  11th  April,  1799,  copies  of  proceedings  of  conntj 
commissioners  must  be  signed  and  sealed  by  the  commissioners  to  render 
them  admissible  in  evidence;  it  is  not  sufficient  that  they  are  certified  bf 
the  clerk  of  the  commissioners  under  the  county  seal.  fVitmer  v.  Cm- 
tin,5  W.  24S. 

274.  Books  from  the  county  commissioners'  office  were  held  not  to 
be  duly  authenticated  by  a  person  who,  though  he  had  once  been  a 
clerk  of  the  commissioners,  yet  at  the  time  of  the  trial  had  no  coonecUon 
with  the  office.     Hockenbury  v.  Carlisle^  1  W.  &  S.  282. 

275.  A  copy  of  the  minutes  of  the  proceedings  of  th^  governor  is  net 
evidence  of  the  fact  that  a  pardon  has  been  granted.  The  pardon  itadf 
should  be  produced  or  its  loss  accounted  for.  Spalding  v.  Saxton^i 
W.  338. 

276.  A  paper  purporting  to  be  a  pardon  granted  by  the  governor  ofa 
state  ui]der  the  great  seal  of  the  state,  held  to  be  admissible  withott 
proof  of  the  seal.     Untied  Slates  v.  Wilson^  1  Bald.  78. 

277.  A  collector  of  taxes  is  a  public  officer;  a  registry  therefore  uak 
by  him  in  writing,  of  his  having  performed  certain  duties  as  such,is« 
official  act,  and  as  such,  evidence  for  some  purposes.  Letmsburg  t 
•dugusla,  2  W.  &  S.  69.     Kennedy,  J. 

278.  In  a  proceeding  for  the  removal  of  a  pauper,  it  was  held  tint 
the  duplicate  and  warrant  of  a  tax  collector,  with  a  return  or  mark  on 
the  dn[)licate  showing  the  payment  of  a  tax  by  the  pauper,  with  proof 
of  the  handwriting  of  the  collector,  was  evidence  to  prove  payment  of 
the  tax  witiiout  calling  the  collector.     Ibid, 

H.  Deeds;  (j\)  deeds  by  public  officers;  (b)  private  deeds;  (c)  when  a  rtdiJ 

in  a  deed  is  evidence, 

(a)  Deeds  by  public  officers, 

279.  A  sheriff's  deed  of  land  may  be  read  in  evidence,  though  acknot- 
ledged  aftei'  ejectment  brought.     Duncan  v.  Robeson,  2  Y.  454. 

2S0.  So,  a  sheriff's  deed,  which  has  never  been  acknowledged,  niaf 
be  received  after  a  great  lapse  of  time,  during  which  no  objection  vas 
made  by  the  debtor.     Moorhead  v.  Pierce^  2  Y.  456. 

281.  A  sheriffs  deed  cannot  be  given  in  evidence,  without  pro<^llciflJ 
the  judgment  and  execution  under  which  he  made  the  sale.  ff^H^ 
V.  MVaugh,  2  Y.  SQ.  Ilartshorne  v.  Wright,  1  P.  C.  C.  64,66. 
Weyand  v.  Tipton,  5  S.  &  R.  332.  Hampton  v.  Speckenagle,9^'^ 
R.  212. 

282.  But  in  an  action  of  ejectment,  a  sherifPs  deed,  which  did  not  re- 
cite tlie  record,  was  allowed  to  be  given  in  evidence;  more  than  tventy 
years^  posseseion  having  gone  witli  it.     Burke  v.  Ryan,  1  D.  94. 

283.  A  deed  of  land,  sold  under  an  order  of  the  Orphans'  Court,  can- 
not be  read  without  producing  the  order  of  the  court.    Harishorru 

^v.  Wright,  1  P.  C.  C.  64,  67.     Hampton  v.  Speckenagle^  gS.&R-l" 
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t84.  And  the  whole  record  must  be  produced:  therefore,  where  an 
aiinplification  of  proceedings  in  the  Orphans'  Court,  showing  a  valua- 
Oiaud  partition  of  a  certain  estate,  and  the  order  of  the  court  there- 
DO,  was  offered  in  evidence,  it  was  held  not  to  be  admissible  without 
iducing  the  petition  and  other  proceedings.  Ibid. 
S85.  A  commissioner's  deed,  for  land  sold  for  taxes,  was  not  evidence, 
less  it  appeared  that  the  ten  days'  notice  of  sale,  required  by  the  act 
;D4th  March,  1791,  was  given,  in  conformity  with  the  provisions  of 
I  act.  Blair  4*  «/.  v.  Waggoner^  2  S.  &  R.  472.  [But  see  Taxes.] 
\BB.  A  patent  from  the  commonwealth  is  prima  faciey  but  not  con« 
sive  evidence,  of  the  regularity  of  the  previous  steps.  Huidekopper 
Burrowes,  I  W.  C.  C.  R.  109. 

(b)  Private  deeds. 

187.  Any  deed  under  seal,  when  proved,  may  be  given  in  evidence. 
Dill  V.  JUPDilly  1  D.  63;  S.  P.  Shrider  v.  Nargan,  Id.  68.  [It  has 
n  generally  conceived  that  in  these  cases  the  law  was  carried  too  far, 
ulkner  v.  Eddy^  1  Binn.  190.  1'ilohman,  C.  J.  This  decision  haa 
n  considered  as  a  slip  in  the  hurry  of  business.    Peters  v.  Condron, 

L  &  R.  83.      TiLGHMAN,  C.  J.] 

188.  But  a  deed  is  not  evidence,  unless  it  is  first  shown  that  the 
ntor  possesses  some  interest,  either  in  law  or  equity,  in  the  matter  io 
ilroversy.  Peters  v.  Condrorij  2  S.  &  R.  84.  Faulkner  v.  Eddy^  I 
in.  168.  Hoak  v.  Longy  10  S.  &  R.  1.  Kennedy  v.  Sheer y  3  W.  95 
289.  And  a  deed,  from  a  person  claiming  by  settlement  and  improve- 
mt  only,  cannot  be  read,  if  it  appear  that  he  never  resided  on  the  land. 
wk  V.  Longj  10  S.  &  R.  1. 

890.  A  deed  or  will  cannot  be  given  in  evidence  in  ejectment,  unless 
mc  paper  title  is  first  shown  in  the  grantor  or  testator,  or  in  the  ab- 
Dce  of  this,  an  actual  possession  of  the  land  continued  for  some  time. 
^^rphy  V.  Loydj  3  Wh.  538. 

^dl.  Before  a  deed  can  be  given  in  evidence,  some  title  must  be  shown 
the  grantor.  But  this  need  not  be  a  perfect  title.  Any  evidence  of 
e,  however  small,  is  sufficient.  2kigler  v.  Hanlz^  8  W.  380. 
292.  And  the  rule  does  not  apply  to  the  same  extent  to  a  deed  contain- 
an  executory  contract  between  the  parties  for  the  future  procurement 
i  conveyance  of  title  to  land.     Ibid. 

>93.  And  if  some  evidence,  tending  to  show  title,  has  been  given,  it  is 
>r  to  reject  the  deed.    Ibid. 

•94.  Although  a  deed,  purporting  to  convey  a  title  to  land,  cannot  be 
ejn  in  evidence  without  some  proof  of  title  in  the  grantor,  yet  the  rule 
!a  not  apply  in  the  same  extent  to  a  deed  containing  an  executory 
tract  between  the  parties,  for  the  future  procurement  and  conveyance 
1  title  to  land.     Chew  v.  Parker^  3  R.  283. 

-95.  In  ejectment  by  one  claiming  under  a  deed  from  a  feme  covert j 
Qre  it  appeared  that  those  claiming  under  the  deed  had  been  in  pos- 
sion  for  more  than  twenty-one  years,  it  was  Ae/(/,that  the  deed  of  the 
'ke  covert  was  admissible  in  evidence  as  inducement.  Hunt  v.  Dev* 
g,  8  W.  403.  V 

i96.  Where  a  deed  purports  to  convey  the  right  of  a  warrantee  or 
Udiitee  of  laud,  it  is  not  necessary  for  the  person  who  produces  it  to 


299.  An  assignment  or  the  cause  ol  action  made  : 
may  ba  given  in  evidence  whure  it  is  referred  lo  in  lli 
juT^  are  svorn  in  the  nnnie  of  the  assignee,  as  plaintiS 
maker,  10  S.  &  R.  27. 

300.  The  official  bond  of  a  coroner,  may  be  givea 
action  against  hitn  nnd  his  sureties,  thongh  not  recorde 
act  of  assembly.    Young  Sf  al.  v.  Commonioealth,  6 

301.  Papers,  purporiing  to  lie  cancelled  bonds,  can 
evidence  without  proof  itiat  they  once  existed  aa  bond 
Aaas  4-  aL,  1  Y.  37. 

308.  A  deed  between  other  persons  may  be  given 
ferred  to  in  an  agreement  between  the  parties.  Bla 
104. 

303.  Ill  covenant  on  an  alleged  warranty  of  title, 
the  defendant  might  give  in  evidence  as  the  first  link 
warrant  for  the  land  dated  in  1 763, "  provided  it  is  no 
Springtlsbury,"  ailhongli  the  land  dJd  lie  within 
Chrislinev.  Whitehill,  16  S.  &  R.  98. 

304.  The  plaintifT  hiiviiig  given  in  evidence,  pat 
March  IS,  1795,  for  certain  lands,  and  a  deed  date 
1795,  for  the  same  lands  from  A  to  B,  and  a  deed  di 
1795,  for  the  same  land  from  B  \o  himself  (the  plainii: 
ing  that  B  had,  at  the  last -mentioned  date,  any  inten 
any  prospect  of  acquirint^  any,  and  without  showing 
rangement  B  obtained  the  subsequent  deed  from  •& 
with  a  view  of  showing  that  B  obtained  the  deed  froa 
of  certain  articles  nf  agreement  which  he  had  entered 
Don  the  llih  of  ^ep/ewiAw, 1 794, offered  the  said  iiti 
in  evidence,  stating  that  he  should  also  offer  in  eridt 
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,  a  deed  may  be  read  without  proof  of  its  execution.  Zeigler  ▼. 
r,  1  W.  &  S.  533. 

^  One  who  claims  in  ejectment  under  a  deed  from  persons  pro- 
%  to  be  heirs  of  a  former  owner  of  the  land,  must  show  by  some 
nee  that  they  are  the  heirs  before  the  conveyance  can  be  read. 
mi  V.  Oreggj  10  W.  289. 

(c)  When  a  recital  in  a  deed  is  evidence, 

U  The  rule  of  law  is,  that  a  deed,  containing  a  recital  of  another 
is  evidence  of  the  recited  deed  against  the  grantor  and  all  persons 
ing  by  title  derived  from  him  subsequently.  Penrose  v.  Griffithj 
n.  231.     Garwood  "v,  Dennis y  Id.  327.     Morris  y,  Vanderenyl 

).  But  such  recital  is  not  evidence  against  a  stranger,  nor  against 
^ho  claims  by  title  derived  from  the  grantor  be/ore  the  deed  which 
ins  the  recital.     Ibid. 

X  But  where  a  satisfactory  foundation  is  laid  of  the  former  exist* 
and  loss  of  an  ancient  deed,  and  where  the  subscribing  witnesses 
been  long  dead,  and  there  has  been  no  possession  against  the 
and  the  recital  is  made  by  persons  likely  to  be  acquainted  with 
uth  of  the  fact,  such  recital  is  evidence  of  the  lost  deed,  as  against 
{ers.  Garwood  v.  Dennis^  4  Binn.  314.  [See  the  remarks  of 
ON,  J.,  in  3  Wh.  549.] 

I.  So,  a  deed  containing  a  recital,  by  the  person  to  whom  the  lost 
is  alleged  to  have  been  made,  who  had  been  in  possession  a  long 
and  who  held  originally  as  tenant  by  the  curtesy,  may  be  admitted 
plain  the  nature  of  his  possession,  and  to  show  that  he  exercised 
»f  ownership  of  a  public  nature,  inconsistent  with  the  curtesy  estate. 

I.  And  recitals  in  a  conveyance  are  evidence  of  pedigree.  Paxton 
ncey  1  Y.  500.  Morris  v.  Vanderen,  1  D.  67.  But  see  Murphy 
n/d,  3  Wh.  538. 

3.  In  ejectment  for  a  lot  of  ground  in  the  city  of  Philadelphia,  the 
tiff  having  given  in  evidence  the  list  of  first  purchasers  under  Wil- 
Penn,  containing  the  name  of  George  Green,  offered  a  deed  from 
Thomas  Green  to  the  person  under  whom  he  claimed,  reciting  that 
as  the  son  of  Edmund  Green,  who  was  the  son  of  Benjamin  Green, 

was  the  son  of Green.    There  was  no  evidence  of  any  pos- 

on  by  Thomas  Green,  or  those  under  whom  he  claimed,  previous  to 
late  of  the  deed :  Held^  that  the  deed  was  not  admissible  as  evidence 
e  pedigree  of  Thomas  Green.     Murphy  v.  Loydy  3  Wh.  538. 

4.  A  recital  in  a  deed,  by  two.  trustees,  that  a  third  trustee  had  re- 
I  to  intermeddle  with  the  trust,  is  not  evidence  of  the  fact.  Milner 
ummingSy  4  Y.  577. 

5.  A  recital  in  a  deed,  that  certain  land  had  become  the  property 
9  is  evidence  against  the  grantor,  that  j9  had  an  estate  in/ee  in  the 

but  the  grantor  may  nevertheless  show  that  «^  had  only  a  life  es- 

Stoever  v.  Whitman^  6  Binn.  416. 
3.  A  recital  in  a  deed,  that  the  grantor  had  entered  upon  lands  con- 
1  to  .4,  for  breach  of  a  condition,  does  not  estop  a  party  claiming 
r  wf y  and  not  under  the  deed  in  which  the  recital  is  contained,  al- 
irojL  I. — 63 


320.  the  recital  in  a  patent  of  a  release  to  the  paiente 
tenant  ill  common, is  not  Hviiienci}  of  siicb  release  agaitists 
yig  under  such  former  lenaul  in  common,  alitiongh  the 
entered  into  a  contract  with  the  plainiilF  for  the  purchaj 
from  him.     Smith  y.  JVebster  3  W,  478. 

I.  ffiUt. 

321.  A  will  proved  before  the  register  with  the  depositu 
nesses,  or  under  a  feigned  issue,  has  always  been  receire 
to  go  to  the  jnry  ;  bin  there  is  nothing  in  ihe  acts  of  as 
requires  that  such  probate  should  be  conclusive  evideni 
lands.     fValmsley  v.  litad,  1  Y.  87.  Cook  v.  Brown,  eil 

322.  Although  a  will  is  produced  by  a  party  to  an  ej< 
lice  by  the  opposite  party,  yet,  unless  it  has  been  proved  ai 
laws  of  the  state,  it  cannot  be  read  in  evidence.  Hylto. 
W.  C.  C.  R.  343. 

323.  A  will,  proved  by  two  witnesses,  before  a  justice 
and  registered,  was  admitted  in  evidence.     Sharp  v.  Peti 

324.  An  ancient  will  of  land,  which  has  accompanied 
for  thirty  years  or  upwards,  may  be  read  in  evidence  wil 
iu  execution.     Shaller  v.  Brand,  6  Binn.  435. 

3S5.  The  exemplification  of  a  will  made  in  England, 
generally,  to  have  been  proved  in  the  prerogative  court  c 
under  the  seal  of  that  court,  may  be  read  iu  evideoca 
Stammers,  1  D.  2. 

326.  The  probate  of  a  will,  under  the  seal  of  the  prero 
Canterbury  in  England,  not  recorded  here,  offered  to  pro 
in  Pennsylvania,  was  allowed  to  be  read.     Morria  v.  yan 

327.  But  to  entitle Tareiirn  letters  testameutarv  to  be  rea 
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K.  Other  private  writings. 

(a)  Shop  books, 

)29.  Though  in  England,  the  shop  book  of  a  tradesman  is  not  evi- 
ice  of  a  deb^,  without  the  assistant  oath  of  the  clerk  who  made  the 
ry;  yet  hercj  from  the  necessity  of  the  case,  as  business  is  often  car- 

I  on  by  the  principal,  and  many  of  our  tradesmen  do  not  keep  clerks, 
book  proved  by  the  oath  of  the  plaintiff  himself,  has  always  been  ad- 
ted.  Poultney  fy  al.  v.  Boss,  1  D.  239.  Shippen,  Pres.  [This  kind 
evidence  ought  not  to  be  extended  beyond  its  ancient  limits.     13  S. 

i.  127.   TiLGHMAN,  C.  J.] 

)30.  But  if  the  entries  in  a  shop  book  are  in  the  handwriting  of  a 
rk,  they  titust  be  proved  by  him,  or  proof  made  that  he  is  dead,  or  out 
the  power  of  the  court.     Sterret  v.  Btill^  1  Binn.  234. 
131.  A  day-book,  is /wima yacje  evidence  of  the  prices  of  goods,  c^ 

II  as  of  their  sale  and  delivery.  Aliter  of  ny)uey  lent,  or  cash  paid. 
coign  V.  Schreppely  1  Y.  347. 

32.  Entries  made  by  the  party  himself,  are  evidence  to  charge  the 
indant  in  two  cases  only,  namely,  where  goods  are  sold,  and  work 
e.     TVilmer  fy  al,  v.  Israel ,  1  Br.  257.  • 

33.  Therefore  a  book  of  original  entries,  kept  by  the  plaintiff,  is  not 
lissible  to  prove  the  number  of  days  a  vessel  has  laid  at  the  plaintiff's 
irf,  in  order  to  charge  the  defendant  with  wharfage.     Ibid. 

34.  The  law  fixes  no  precise  time,  at  which  the  entry  in  the  trades- 
I's  books  should  be  made;  if  made  at  or  near  the  time  of  the  trans- 
on,  it  is  sufficient.     Curren  v.  Crawford,  4  S.  &.  R.  5. 

35.  But  where  it  appeared,  that  some  of  the  entries  were  not  made 
several  months  after  the  transactions  happened,  and  without  dis- 
uishing  the  regular  from  the  irregular  entries,  or  any  reason  being  as- 
led  for  the  irregularity,  the  book  was  ruled  not  to  be  admissible. 
nee  V.  Fairesy  2  D.  217;  S.  C.  1  Y.  321. 

36.  Where  the  evidence  was  that  a  servant  in  the  course  of  deliver- 
out  goods  to  customers,  made  memoranda  for  his  own  use,  and 
same  night  or  the  next  day,  Entries  were  made  by  the  master  in 

^ks,from  these  memoranda,  it  was  held  that  these  books,  accompanied 
h  the  plaintiff's  oath,  were  admissible  evidence  as  books  of  original 
ries.    Ingraham  v.  Bockius^  9  S.  &  R.  285. 

^37.  The  principle  of  Ingraham  v.  Bockius  is,  that  a  minute  intend- 
not  to  be  itself  the  evidence  of  the  sale,  but  to  be  used  in  the  prepa- 
^on  of  such  evidence,  is  not  an  original  entry  within  the  meaning  of 
^erm  as  it  is  used  in  the  books.  If  such  be  its  effect,  the  material  on 
ich  it  is  written,  or  the  size  and  shape  of  it,  must  be  indifferent.  PaU 
^.  By  any  4  R.  410.  Gibson,  C.  J. 

38.  A  book  containing  entries,  transcribed  from  a  slate  in  which 
''ges  had  been  originally  made,  is  not  evidence.  Ogden  v.  Miller ,  1 
l47. 

^9.  In  an  action  by  a  blacksmith  to  recover  for  work  done,  the  plain- 
produced  a  book  containing  entries,  part  of  which  he  swore  were 
^  by  himself  not  laXer  than  the  second  day  in  the  evening  after  the 
b:  was  done,  and  were  partly  taken  from  a  slate  and  partly  from  his 


341.  A  book  made  up  by  transcribing  eniries  made  on 
joumeyman,  the  transcript  being  mnde  sometimes  on  the  t 
sometimes  not  until  nearly  two  weeks  after  tlie  work  doDi 
be  admissible  as  a  book  of  original  entries.  Keaalar  v. 
1  R.  435. 

343.  But  in  an  action  fur  work  and  labonr  by  a  blaci 
the  eniries  had  been  m^de  on  a  slate  by  a  Journeyman,  a 
afterwards  transferred  to  llie  book  by  the  plainiiff,  it  was 
book  supported  by  the  testimony  of  the  journeyman,  that 
done  and  the  price  about  itie  same  charged,  was  admisa 
V.  Lighlner,  2  W.  347. 

343.  Entries  in  the  plaintiff's  books  not  made  at  the  tic 
from  loose  slips  of  paper  carried  in  the  pocket  for  one 
before  they  were  iransTerred  to  the  books;  /teld  not  to 
Vicary  v.  Moore,  2  W.  451. 

344.  Where  a  shopkeeper  makes  an  entry  of  goods  soli 
with  pen  and  ink,  and  the  same  evening  or  the  next  day  i 
eniries  into  a  book,  the  book  is  to  be  considered  as  a  bo 
entries,  and  as  such  admissible  in  evidence.  Patlon  v 
40S. 

345.  A  book  in  which  the  defendant  was  charged  with 
goods  sold,  which  account  was  "copied  in  part,"  from  a 
in  the  handwriting  of  the  defendani,  being  an  inventory  < 
therein  mentioned,  wiih  the  value  affixed  lo  each,  was  I 
admissible  as  a  book  of  original  entries.  Fairchild  v.  Ih 
85S. 

34G.  Where  it  appeared,  that  the  entries  had  been  tram 
memorandum  book,  some  on  the  first,  some  on  ihe  second, 
the  third  day  after  the  entry  therein,  it  was  held  that  the 
evidence.     Cook  v.  Aahmead,  2  M.  268. 

347.  Where  the  plaintiff,  a  drn^gist,  had  entered  tb 
anantilies  of  ihit  nriicle^  nrilert>il  when  the  onler  was  r 
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h  Where  the  demand  was  for  the  price  of  the  labour  of  the  plaintiff, 
;ging  coal  for  the  defendant,  and  the  plaintiff  swore  that  the  wagoner 
was  hired  by  the  defendant  to  haul  the  coal  from  the  pit,  made 
irn  to  him  every  day  after  the  coal  was  delivered,  and  that  he  made 
itries  himself  in  the  book  as  the  returns  were  thus  given  in,  it  was 
that  the  book  was  admissible,  although  the  wagoner  was  not  pro- 
L    Jones  v.  Long,  3  \V.  325. 

).  A  book  of  entries,  manifestly  erased  and  altered  in  a  material 
,  cannot  be  considered  as  entitled  to  go  to  the  jury  as  a  book  of 
lal  entries,  and  ought  to  be  rejected  by  the  court,  unless  the  party 
Qg  it  gives  an  explanation  which  does  away  with  the  presumption 
g  from  its  face.  Churchman  v.  Smithy  6  Wh.  146. 
i.  Entries  on  a  day  book  ought  to  be  made  in  the  course  of  busi- 
and  with  the  intention  of  making  a  charge  for  the  work  done,  and 
3ugtit  not  to  be  made  after  the  lapse  of  one  day.  Walter  v.  Boll- 
8  W.  545. 

I.  It  is  not  a  sufficient  objection  to  the  admission  of  a  book  of  ori- 
entries,  that  it  contains  entries  which  are  admitted  not  to  be  ori- 
if  such  entries  are  not  offered  in  evidence.     Ives  v.  NileSy  5  W, 

I.  It  is  difficult  to  lay  down  any  other  rule  than  that  such  mode  of 
ng  books  as  is  usual  and  known  to  all  tradesmen  in  the  same  busi- 
and  all  customers,  cannot  be  safely  declared  bad  by  the  court. 
:hley  v.  Brewer,  16  S.  &  R.  133.  Huston,  J. 
r.  It  is  known  that  in  some  trades  the  work  is  in  hand  for  several 
and  goes  through  more  than  one  hand;  and  if  the  entry  is  made 
I  the  period  of  the  manufacture,  or  a  stated  time  when  it  has  pro- 
d  a  certain  length,  I  think  that  the  tradesman's  book  would  be 
sible.     Ibid. 

K  Where  cloth  was  delivered  to  a  tailor  to  be  made  up  into  a  coat, 
e  swore  that  the  book  was  his  book  of  original  entries,  and  that 
aries  were  made  at  the  time  they  respectively  bore  date,  and  that 
be  had  cut  out  the  work  and  delivered  it  to  the  journeyman  (who 
in  the  same  house  with  him,)  he  made  the  charge;  it  was  held 
he  book  was  admissible.  Ibid,  (Tod,  J.  dissenting.) 
3.  A  book  purporting  to  be  a  book  of  original  entries,  containing 
IS  of  the  sale  of  goods,  made  when  the  goods  were  ordered,  but 
3  they  were  delivered,  is  not  admissible.     Rhoads  v.  Gaul,  4  R. 

7.  Nor  is  the  delivery  of  the  goods  proved  by  certain  arbitrary 
or  marks  affixed  to  the  entry  of  each  article,  not  for  \hh  purpose 
arging  the  defendant,  but  to  inform  the  porter,  so  as  to  prevent  a 
id  delivery,  particularly  when  it  appears  that  the  signs  or  marks 
not  always  made  by  the  same  person  who  made  the  charge.  Ibid. 

8.  Where  due  proof  is  made  of  the  entries,  the  only  inquiry  on  the 
of  the  admissibility  of  the  book  is,  whether  such  facts  are  disclosed 
pect  to  the  delivery  of  the  goods,  as  destroy  the  right  of  the  plain- 
have  the  book  submitted  to  the  jury  diS  prima  facie  evidence  of 

^le  and  delivery  of  the  goods  to  the  defendant.  Parker  v.  Donald- 

»  W.  &  S.  20.     Rogers,  J. 

K  When  the  name  of  the  vendee  is  written  by  his  directions,  or  by 


361.  Id  aa  action  of  trespass  for  taking  goods  allege 
the  plaintiff,  where  the  question  was  whether  the  persoi 
of  llie  goods  at  the  time  they^  were  taken,  was  the  tena 
the  plaintiff,  it  was  held  that  a  book  of  original  entriei 
tenant  or  agent,  was  not  admissible  on  the  part  of  the  pi 
the  relation  in  which  the  parties  siood;  as  such  tenanl 
alive,  and  might  be  eiamined.     Townsend  v.  Kema,  8  ' 

363.  Where  a  contract  in  writing  had  been  made  for 
the  plaintiffs  of  certain  bottles,  to  be  manufactured'by^  tb 
wasAe/c/in  an  action  upon  such  contract,  that  the  bo 
entries  were  not  evidence  on  the  part  of  the  defendants  t 
livery  of  the  bottles  in  pursuance  of  the  contract.  Lonei 
head,  10  W.249. 

363.  There  appears  to  be  no  case  in  which  the  bo 
entries  of  the  party  has  been  admitted  to  prove  the  delivf 
made  in  pursuance  of  a  previous  contract.     Id,  S50.     ] 

364.  In  assumpsit  for  lumber  furnished  for  a  certain  I 
request  of  the  defendant,  the  plaintiff's  books  of  origini 
offered  in  evidence.  The  books  contained  several  enti 
furnished  for  the  building;  one  of  them  charged  to  tht 
account  of  ^  and  B  (the  original  owners  of  the  lot);  otl 
and  B  for  lumber  "  got  by"  the  defendant,  fis.  Evidenc 
show  that  the  defendant  had  ordered  the  lumber  in  qi 
that  the  entries  were  admissible  to  show  the  amount  an 
articles  furnished.     Linn  v.  Naglee,  4  Wh.  92. 

365.  The  book  of  original  entries  of  the  plaintiff  is  t 
scire  facias  on  a  claim  under  the  mechanics'  lien  law,  to 
materials  for  which  the  suit  was  brought,  were  furnishac 
particular  building  which  is  the  subject  of  the  lien.  APJiiv 
2  Wh.  877. 

366.  The  book  of  original  entries  of  a  parly  claiming 

nr  \vnt\r  unit  lohnnr  ilftnD    ia  nnl  Iho  Knor   nr  nn\v  oviAnni 
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mrg,  it  was  held  that  it  was  perhaps  sufficient  to  authorise  the 
below  to  admit  evidence  of  his  handwriting.     Hay  v.  Kramer^  2 

S.  137. 

K  A  book  kept  by  a*  forge  master  for  the  purpose  of  setth'ng  with 
orkmen,  in  which  were  entered  their  names,  the  quantity  of  iron 
ifed,  the  date,  and  sometimes  the  price,  held  not  to  be  such  a  book 
guiai  entries  as  to  be  evidence  against  the  purchaser  of  the  iron, 
igh  it  contained  also  the  names  of  the  purchasers.  Sogers  v.  Old^ 
I  R.  404. 

).  If  the  book  appear,  on  investigation,  or  by  the  examination  of 
arty  in  court,  not  to  be  a  book  of  original  entries,  the  court  may 

it  as  incompetent.  But  if  this  do  not  clearly  appear,  it  must  be 
ilted  to  the  jury.  Curren  v.  Crata/ord,  4  S.  &  R.  6. 
..  Where  the  books  are  duly  proved  to  be  the  original  books  of  the 
,  this  is  enough  to  lay  them  before  the  jury;  and  subsequent  evidence 
the  general  practice  of  the  party  in  not  copying  the  entries  from  a 
until  some  days  afterwards,  is  not  sufficient  to  take  the  case  from 
iry;  the  evidence  not  showing  that  the  practice  was  pursued  as 
ied  the  particular  case.     F'an  Swearingin  v.  HarriSf  I  W.  &  S. 

{.  An  account  sworn  to  be  ^'faithfully  made  out  from  the  original 
s  in  the  books"  of  Ji^  with  which  it  was  faithfully  compared  by  the 
lent,  &c.  without  stating  that  the  books  were  books  of  original 
s,  &c.  or  giving  any  account  of  the  person  by  whom  the  entries 
made,  was  held  not  to  be  admissible.    Sudden  v.  Peirikin,  5  W. 

I.  Entries  in  a  book  of  payments  made  for  another,  were  held  to 
missible  in  a  question  of  the  distribution  of  money  arising  from  a 
r's  sale,  where  it  appeared  that  the  person  for  whom'the  payments 
alleged  to  have  been  made  had  constant  access  to  the  books  and 
ted  to  the  entries.  Himes  v.  BarnitZy  8  W.  39. 
I.  A  paper  containing  an  account  of  the  particulars  of  carpenter's 
done  by  the  plaintiff,  with  the  measurement  of  the  same,  and  the 
of  each  particular  according  to  the  rates  established  by  the  corpo- 
\  of  Lancaster,  but  unsupported  by  the  oath  of  any  person,  that  the 
3  were  reasonable,  was  held  not  to  be  admissible.  Summers  v. 
jw,  12S.&R.405. 

5.  Unconnected  scraps  of  paper  containing,  as  alleged,  original  en- 
of  sales  by  an  agent,  on  account  of  his  principal,  but  appearing  on 
face  to  be  irregularly  kept,  were  held  not  to  be  admissible  as  a  book 
iginal  entries.  Thompson  v.  M^Kelvey^  13  S.  &  R.  126. 
'6.  It  was  held^  that  the  books  of  a  miller,  sworn  to  be  original,  and 
:h  contained' an  account  of  the  delivery  at  the  mill,  of  wheat  belong- 
«  w^,  to  be  ground  at  the  mill,  and  of  the  flour  to  certain  Wagoners 
to  be  in  the  employ  of  J9,but  which  did  not  contain  daily  entries  of 
[eneral  transactions  of  the  mill,  nor  of  all  the  flour  delivered  to  the 
^ners  of  jB,  or  to  other  persons,  were  not  conipetent  evidence  for 
lefendant  in  an  action  by  B  against  A  to  show  the  number  of  barrels 
*t]r  belonging  to  the  defendant,  delivered  to  the  plaintiff;  it  appear- 
^at  the  plaintiff  generally  sent  written  orders  for  the  flour  which 
>een  burnt  by  the  miller^  the  entries  not  having  been  always  made 
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at  the  time  of  delivery,  and  the  wagoners  to  whom  the  flour  was  de- 
livered not  having  been  called,  or  their  absence  acconnted  for.  Smith 
y.  LanCy  12  S.  &  R.  80. 

377.  A  receipt  for  goods,  written  by  a  clerk  in  a  book,  sworn  to  bet 
book  of  original  entries,  containing  similar  receipts,  and  signed  by  the 
person  to  whom  the  goods  were  delivered,  must  be  proved  in  the  m 
manner  as  other  receipts;  and  a  custom  to  treat  such  book  as  a  book  of 
original  entries,  is  bad.     Sterret  v.  BuU^  1  Binn.  234. 

378.  The  practice  of  admitting  the  oath  of  the  plaintiff  to  proTe  \k 
sho|)  book,  is  confined  to  charge  the  original  debtor;  therefore,  when 
the  defendant  accompanied  •^  to  the  plaintiff's  store,  and  told  (he  piaih 
tiff  he  would  see  him  paid  for  such  goods  as  •^  should  buy,  and  Ik 
plaintiff  charged  the  defendant  in  his  shop  book  as  the  original  pnrchaM; 
it  was  ruled,  that  the  plaintiff  could  not  be  a  witness  to  prove  the 
sumption.     Poulteney  fy  al.  v.  JRosSy  1  D.  238. 

379.  A  book  of  entries,  in  the  form  of  a  ledger,  was  allowed  to  h 
read;  the  court  leaving  it  to  the  jury  to  determine  on  the  face  of  i^ 
whether  it  was  an  original  or  a  transcript,  and  directing  them,  in  tlwh^ 
ter  rase,  to  pay  no  regard  to  it.     Rodman  v.  Hoops,  1  D.  85. 

380.  That  a  book  of  original  entries  was  kept  in  the  form  ofaledlff 
was  held  not  to  prevent  its  admission.  Thompson  v.  Hopper,  1  W.ll 
467,  (as  stated  by  Kennedy,  J.  p.  468.) 

381.  A  book  of  entries  kept  by  the  defendant  showing  the  number^ 
days  the  plaintiff  worked  for  him,  was  held  not  to  be  evidence  fbrih 
defendant  in  an  action  to  recover  the  value  of  the  work.  Summmt 
M Kim,  \2S.Si  R.405. 

382.  The  plaintiff's  book  of  original  entries,  is  not  evidence  to  prow 
work  done  for  the  defendant  by  the  t^ervant  of  the  plaintiff,  ffri^hit 
Sharp,  1  Br.  644. 

383.  But  it  is  good  evidence  to  prove  a  sale  and  delivery  of  linip,afri 
it  is  not  neces*?ary  to  produce  the  carters  by  whom  the  lime  was  d^ 
livered.     Citrren  v.  Crawford,  4  S.  &  R.  3. 

384.  Whether  the  books  of  a  defendant  are  evidence  to  determinf* 
collateral  questioii,  as,  that  a  third  person  was  the  defendant's  dcbwU 
a  particular  period,  duhitatitr.    Mifflin  v.  Bingham,  1  D.  276. 

3J^5.  In  an  action  between  •^  and  B,  the  book  of  original  entriesoff 
is  not  evidence  to  show  a  collateral  fart,  as  that  ►^  was  charged  hrf 
as  a  partner  in  a  certain  firm.  Juniata  Bank  v.  Brown,5S.ki- 
226. 

386.  An  entry  in  the  defendant's  day-book,  that  he  had  receircd  foo* 
to  sell  on  commission,  was  ruled  to  be  inadmissible  evidence  in  23 
action  for  the  price  of  the  goods.    Baisch  v.  Hoff,  1  Y.  198.  ^ 

387.  The  book  of  original  entries  of  a  tradesman,  is  not  eridenffo. 
the  delivery  of  the  goods  to  be  sold  on  commission,  even  though  ^ 
book  be  offered  not  to  charge  the  defendant,  but  as  rebutting  evidenced' 
explain  certain  payments  proved  by  the  defendant.  Murphy  "f-  ^^ 
2  Wh.  33. 

388.  The  day-book  of  a  consignee  and  agent,  was  ruled  to  be  gp* 
evidence  to  prove  his  disbursements  in  the  outfit  of  a  vessel  in  a  forei?" 
port,  in  an  action  against  the  owners  of  the  vessel.  Seagrover-S^^^^ 
^al.,2  Y.  254;  4  b.  153. 


I:. 
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!89.  Where,  in  an  action  against  A^  a  partnership  between  A  and  B 
vom  to  by  a  clerk  of  one  of  the  partners,  the  books  of  B  may  be 
en  in  evidence,  to  fortify  or  discredit  the  testimony  of  the  witness. 
3fer  4*  «/•  V.  BrumauXy  3  Y.  30. 

190.  The  books  of  an  incorporated  bank  are  not  evidence  in  a  suit 
irhich  the  bank  is  not  a  party,  without  proving  that  the  clerk  who 
ie  the  entry  is  dead,  or  beyond  the  reach  of  process.  Philadelphia 
nk  V.  Officer^  12  S.  &  R.  49;  S.  P.  Ridgway  v.  Farmers^  Bank,  18 
k  R.  856. 

91.  Nor  is  such  book  admissible  to  explain  an  entry  in  the  private 
k  book  of  the  opposite  party,  if  the  latter  be  produced  only  upon 
ce  from  the  opposite  party.    Ibid. 

98.  The  book  of  original  entries,  supported  by  the  supplementary 
I  of  the  party,  is  the  best  evidence  in  an  action  for  goods  sold,  or  work 
;;  and  where  the  action  is  brought  by  assignees,  and  the  book  is 
red  to  be  in  their  possession,  parol  evidence  by  the  bankrupt  to  prove 
sale,  will  not  be  admitted  until  the  non^production  of  the  book  is  ac- 
ited  for.    Kelly  v.  Holdship,  1  Br.  36. 

}d.  And  to  prove  that  the  goods,  for  the  price  of  which  the  action 
brought,  were  bought  of  a  third  person,  and  not  of  the  plaintiff,  it  is 
competent  for  his  clerk  to  prove  that  he  made  an  entry  of  the  sale  in 
books;  the  books  themselves  must  be  produced.  Keely  v.  Ord  4*  ah^ 
.310. 

H.  Where  the  plaintiff  had  given  in  evidence  his  book  of  original 
ieSy  and  a  letter  from  the  defendant  acknowledging  the  receipt  of 
Its  from  the  plaintiff  without  mentioning  their  contents,  and  stating 
inability  to  pay  the  balance  and  asking  time,  it  was  held  that  he  could 
give  in  evidence  his  journal  and  ledger  to  show  what  was  the  balance 

Worman  v.  BoyeTj  14  S.  &  R.  212. 
95.  An  entry  m^de  nineteen  years  before  in  the  books  of  the  de- 
lant's  testator,  that  a  promissory  note  of  twenty-three  years'  standing 
I  paid,  was  allowed  to  be  read,  to  support  the  general  presumption 
jiayment.  But  the  decision  was  not  to  be  considered  a  precedent. 
iman  v.  Hoops^s  Ex^rs,  1  D.  65, 

»96.  A  book  kept  by  an  agent,  and  containing  copies  of  invoices,  is 
evidence  of  the  sale  and  delivery  of  goods.  Cooper  v.  Morrel,  4  Y. 
I. 

(97.  Abstracts  from  the  books  of  merchants  abroad,  with  the  oath  of 
clerk,  are  evidence  of  the  shipment  of  goods,  but  they  must  be  sup- 
ted  by  other  proof.    Bell  fy  al.  v.  Keely ,  2  Y.  255. 

(b)  Accounts, 

^8.  An  account  exhibited  by  one  party  to  the  other,  is  evidence 
'inst  him  who  exhibits  it,  as  to  the  articles  which  it  contains;  but 
B^e  referees  admitted  an  account,  furnished  by  a  party,  as  conclusive 
ience  of  the  value  of  specie  and  depreciated  money,  the  report  was 
^de.     Pringle  v.  APClenachan,  I  D.  486. 

^9.  An  account  may  be  exhibited  to  the  jury  to  show  the  items  of 
c4aim,  and  the  jury  will  judge  whether  the  items  are  proved:  Miter 
^  a  deed,  which,  if  not  proved  to  tfie  satisfaction  of  the  court,  will 
t>«  suffered  to  go  to  the  jury.  Cambioso  v.  Maffet,  8  W.  C.  C.  R.  98. 
YOL.  I.— 64 


claimed  by  ihe  derendant.    Beli  v.  Davidson,  3  W.  C.  ( 
V.  Hurat,  1  W.  C.  C.  R.  433. 

403.  Toprorev^to  hare  been  a  dormant  partner  of 
milled  by  B  to  W,  and  retained  by  lijm,  may  be  given  i 
V.  Robinson,  2  W.  C.  C.  R.  38S. 

404.  An  account  kept  by  an  inieslale,  as  guardian  c 
containing  receipts  and  payj|^ents  of  continental  mone] 
by  him  on  oaih,  according  to  the  act  of  X781,  is  not  ei 
the  account  of  the  same  receipts  and  payments  eviden 
his  admiiiislrators  on  oath,  as  to  their  belief,  accompai 
their  part  to  answer  on  oath  anyqnestions  touching  th 
they  both  together  evidence.     Heckerl  v.  Haine,  6  B 

(c)  ProUtti  by  the  master  or  leamen  of  at 
1.  In  the  state  courts. 

405.  The  protest  of  a  master  of  a  ship  was  allowed 
dence,  in  an  action  of  covenant,  by  the  owners  of  the 
charterers.     Nixon  v.  Long,  1  D.  G,  and  as  stated,  3  1 

40G.  So,  a  protest  of  a  captain,  made  at  Jamaica,  t 
notary  public  there,  was  allowed  to  be  given  in  evidi 
against  the  underwriters.     Story  v.  Stretiell,  1  D.  10 

407.  So,  a  protest,  xaiAe  in  Philadelphia,  iK^a  adn 
by  a  shipper  of  goods,  against  the  captain.  GilchrUi 
Binn.  41.     3  Binn.  328,  in  note. 

40S.  So,  a  protest  made  by  the  master  is  evidence,: 
plevin,  by  the  owner  of  the  cargo,  against  the  veiic 
Cheriot  v.  Foitssat,  3  Binn.  227,  258. 

409.  So,  a  protest  made  in  Philadelphia,  where  bo 
insured  resided,  ttnd  without  notice  to  the  insured,  w 
dence,  in  an  action  between  those  parlies,  to  show  the 
viation.    Brown  v.  Girard,  4  Y.  U  5;  S.  C.  1  Binn.  41 
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13.  //  seems  that  the  practice  of  admitting  such  protests,  is  not  to  be 
nded  beyond  its  present  linnits.     Gordon  v.  LitiUy  8  S.  &  R.  533. 
L4.  A  protest  made  by  the  captain  and  crew  of  a  boat,  employed  in 
nd  navigation,  is  not  evidence.    Ibid. 

L5.  The  practice  of  admitting  the  protest  has  its  root  in  an  imperfect 
of  an  erroneous  decision  of  this  court,  at  a  time  when  its  bench  was 
occupied  by  judges  bred  to  the  law.  In  any  circumstances,  it  is  a 
^rous  sort  of  evidence;  and  the  principle  oi  Nixon  v.  Longy  if  not 
ruled,  must  be  restrained  to  protests  regularly  made.  Fleming  v. 
Hne  Ins.  Co.y  3  W.  &  S.  144.    Gibson,  C.  J. 

16.  The  better  opinion  seems  to  be,  that  the  protest  must  be  made, 
consequently  completed,  if  not  within  the  twenty-four  hours,  yet 
liniy  before  the  goods  have  been  landed,  or  the  condition  of  the 
o  ascertained.     Ibid. 

17.  Where  the  protest  was  noted  within  the  twenty-four  hours,  but 
sxtended  until  sixteen  days  afterwards,  it  was  held  to  be  too  late. 


f 


.8.  In  an  action  on  a  policy  of  insurance,  where  a  vessel,  having  re- 
sd  damage  at  sea,  put  into  a  French  port,  and  the  captain  (who  was 
rt  owner)  delivered  into  the  x\dmiralty,  there,  a/?roce*  verbaly  which  - 
not  attested  on  oath,  and,  subsequently,  in  the  form  of  a  protest, 
•e  to  the  authenticity  of  a  copy  of  it,  at  Philadelphia,  it  was  ruled^ 
the  proces  verbal  was  not  admissible  in  evidence.  Bichette  v.  Stew- 
1  D.  317. 

2.  In  the  Circuit  Court  for  Pennsylvania. 

.9.  The  captain's  protest  is  not  essential  to  prove  a  loss  by  cap- 
Other  evidence  may  be  offered.    Buan  v.  Gardner,  1  W.  C.  C. 
45. 

50.  Where  the  terms  of  a  policy  were,  that  payment  should  be  made 
tin  thirty  days  after  proof  made  of  the  loss,  the  protest  of  a  sailor,  de- 
'ed  at  the  insurance  office,  for  the  purpose  of  proving  a  loss,  was  held 
e  admissible  only  as  evidence  of  a  compliance  with  the  provision, 
not  of  the  facts  staled  in  it.     Ibid. 

Zl.  A  protest  is  inadmissible,  in  an  action  on  the  case,  by  the 
ter  of  a  vessel,  against  one  of  the  officers,  for  an  injury  sustained 
he  plaintiff  in  consequence  of  the  defendant  putting  on  board  of  the 
ie\,  at  a  foreign  port,  prohibited  articles.  Sparks  v.  West,  I  W,  C. 
I.  238. 

22.  If  the  captain's  protest  be  evidence  at  all,  which  was  doubted, 
mst  be  made  at  the  first  port.     Ruan  v.  Gardner,  ut  supra. 

23.  And,  finally,  the  Circuit  Court  determined,  in  an  action  by  the 
ared  against  the  underwriters,  that  the  protest  of  the  captain  could 
be  read  in  evidence  by  either  party.  Scriba  v.  Ins.  Co.  of  North 
wica,  I  W.  C.  C.  R.  408,  in  note. 

124.  Unless  to  contradict  what  he  has  said  in  his  examination  on  the 
il,  in  order  to  discredit  him.  Larnalere  v.  Caze,  Id.  413.  S.  P. 
kthrop  V.  Union  Ins,  Co.,  2  W.  C.  C.  R.  7. 

125.  So,  in  an  indictment  for  making  a  revolt  and  confining  the  mas- 
a  protest  made  at  a  foreign  port,  not  offered  for  the  purpose  of 
^editing  any  one  who  bad  signed  it,  and  who  Yvad  %viQvi  ^Vv^^w^:^ 


facie  evidence  of  the  value  of  the  goods,  if  it  carrie 
fairness.     Graham  v.  Penn.  Ins.  Co.,  2  W.  C.  C.  R.  : 

429.  An  invoice  of  goods  received  b/  a  consignee, 
objected  to,  is  evidence  that  all  the  articles  enumera 
ceived  by  ilie  consignee;  and  if  he  renders  no  accoui 
lapse  of  time,  and  offers  no  evidence  to  the  contrary 
will  be  ihal  he  sold  them  at  the  invoice  prices,  t^aai 
Mouhon,  2  W.  C.  C.  R.  155. 

430.  In  an  action  for  wages,  by  (he  executors  of  th 
set,  against  the  owners,  a  bill  of  lading,  signed  by  theca 
port,  was  allowed  to  be  given  in  evidence,  to  show  t 
of  trade  at  a  certain  port,  the  captain  was  entitled  to 
Vicary  v.  Boss,  1  Y.  38. 

431.  But  a  copy  of  a  bill  of  lading,  not  signed  b 
verified  by  an  affidavit,  was  ru/etf  not  to  be  admissible. 
S  D.  180;  S.  C.  1  Y.  177- 

432.  If  a  Jog  book  is  offered  in  evidence  by  one  pai 
the  other  party  to  produce  it,  it  must  be  shown  to  bi 
the  voyage.     United  Stales  v.  Milchell,  3  W.  C.  C. 

433.  In  an  indictment  for  making  a  revolt  and  con 
the  tog  book  kept  by  the  master,  is  not  evidence  agaii 
United  State.')  v.  Sharp,  1  P.  C.  C.  118, 119. 

434.  A  jonrnal  kept  by  the  master  of  a  vessel  who 
insane,  was  allowed  to  be  read,  to  prove  his  sanity  fir 
but  not  as  evidence  of  any  fact  stated  in  it.    Ibid. 

435.  In  assumpsit  to  recover  the  freight  of  certain  ( 
the  defendant,  it  appeared  that  the  plaintiff  had  hirei 
of  the  vessel  for  the  voyage,  by  a  charter  party  unde 
executed  by  one  of  the  owners  of  the  vessel,  who  wt 
partnership  name,  with  one  seal.     The  full  amount  ol 
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om  a  party  in  ejectment  claims,  was  in  possession  at  a  certain  time. 
prris  V.  Vanderen,  1  li  66. 

^38.  la  ejectment  by  the  lessee  of  the  proprietary,  letters  written  by 
ancestor  of  the  proprietary,  offered  by  the  plaintiff  to  prove  that  a 
Jit  to  the  ancestors  of  the  defendant  was  conditional,  were  rejected. 
^iprietary  v.  JRalstoriy  1  D.  18. 

139.  A  letter  signed  by  one  of  the  defendants,  was  held  to  be  admis- 
le  against  them,  although  the  body  of  the  letter  was  in  the  handwrit- 
•  of  the  plainti£  Holmes  v.  Keitlingerj  4  Y.  532. 
MO.  Letters  written  by  one  under  whom  a  defendant  in  ejectment 
ims,  as  lessee,  are  evidence  against  such  defendant.  Morris  v.  Van- 
"en,  1  D.  65. 

141.  A  letter  of  instructions  from  the  plaintiff  to  the  master  of  a  ves- 
»  at  the  time  of  sailing,  sworn  by  the  master  to  be  his  only  instructions, 
m  allowed  to  be  given  in  evidence  by  the  plaintiff,  in  an  action  against 
i  underwriter,  to  disprove  the  master's  authority  to  purchase  on  their 
»nQt.    Story  v.  Siretlle,  1  D.  10. 

142.  So,  a  letter  of  instructions,  written  by  the  plaintiff  to  the  master 
a  vessel,  about  which  the  controversy  had  arisen,  was  allowed  to  be 
Ld  io  evidence,  on  the  part  of  the  plaintiff.  M^Clenachanv.  ATCarty^ 
3.51. 

§43.  In  trover,  by  the  assignees  of  •/?,  an  insolvent,  against  By  who 
imed  to  hold  the  goods  as  a  security  for  a  debt  due  him  by*/?,  a  letter 
instructions  written  by  the  defendant  to  his  supercargo,  stating  that  •/? 
ho  had  purchased  the  goods  of  B,  and  shipped  them  by  the  same  su- 
rcargo,)  had  agreed,  that  the  return  of  his  adventure  should  be  ad- 
assed  to  him  {B)  as  a  guarantee  for  the  payment  of  the  notes,  which  •/? 
18  to  give  for  the  amount  of  the  notes,  is  not  evidence  for  J9,  although 
'a  letter  of  instructions,  respecting  the  goods,  has  been  previously  given 
evidence.  Jacoby  v.  Laussaty  6  S.  &  R.  300. 
444.  An  extract  from  a  lost  letter  is  not  admissible,  although  the  wit- 
«,  by  whom  its  correctness  is  offered  to  be  proved,  be  ready  to  swear 
Bt  there  was  nothing  in  the  letter  relative  to  the  business  in  question, 
bich  was  not  contained  in  the  extract.  Dennis  v.  Barber^  6  S.  &  R. 
M. 

445.  In  an  action  against  an  underwriter,  on  a  policy  of  insurance, 
tiers  from  the  captain  to  his  owners,  showingjn  what  manner  the  cargo 
as  shipped,  and  by  whom  it  was  owned,  were  ruled  to  be  inadmissible. 
rousillat  V.  Ball,  3  Y.  375. 

446 .  Letters  written  to  a  witness  by  strangers,  are  not  evidence  to 
o^e  an  independent  material  fact,  but  they  may  be  received  as  intro- 
•ctory  evidence.   Lewis  v.  Manly j  2  Y.  200. 

^7.  A  letter  written  by  the  correspondent  of  a  witness,  to  him,  is  not 

idence  in  a  suit  between  other  persons.    De  Tastet  v.  Croussillaty  2 

'•C.C.R.132. 

^8.  In  an  action  by  «/?,  administrator  of  J9,  against  the  administrator 

O,  for  money  paid  by  B  tp  the  use  of  C,  letters  written  by  C  to  •/?  and 

jointly,  and  to  .^separately,  which  seemingly  indicate  a  joint  contract, 

^  not  conclusively,  are  admissible,    ^sh  v.  Patton^  3  S.  &  R.  300. 


(f)  Other  private  p 

449.  The  leaf  of  a  Bible,  sworn  lo  befoi 
some  of  tlie  heirs  of  the  person  under  wl 
which  was  exlracted  from  the  book,  In  tht 
held  to  be  admissible  in  a  question  of  pedig 
1  D.  116;  S.  C.  I  Y.  15. 

450.  Bill,  an  entry  respecting  the  age 
the  family  Bible  of  his  deceased  father)  in 

'  of  the  child,  and  supported  by  his  oath  1 
entries  respecting  the  ages  of  the  fHrnilv. 
the  original  entries  were  made,  in  his  fa' 
deuce,  without  proof  that  the  original  was 
Puttan,  6  S.  &  R.  135. 

451.  A  diagram,  made  to  show  the  situat 
evidence,  unless  made  under  the  orders  of 
1  W.  C.  C.  R.  330. 

452.  In  an  action  by  a  carrier  of  goods, 
the  freight  of  goods  delivered  to  A,  on  ao 
tificate  by  the  clerk  of  t/1,  slating  that  a  ( 
been  delivered  by  the  plaintiff,  several  raoi 
Glastr  V.  Reno,  6  S.  &  R.  206. 

453.  A  paper  signed  by  one,  as  aICom< 
be  read  without  produciug  the  power.  « 
R.  333. 

454.  A  copy  of  a  "  list  of  lands,"  belor 
the  handvvriiiiig  of  his  executor,  who  is  a 
nor  would  the  original  of  such  list  be  evi 
Cinn.  463. 

455.  A  nakeJ  check,  payable  to  one  or 
of  payment  to  the  person  whose  name  i; 
prove  that  the  person  to  whom  it  was  pt 
the  bank,  and  in  order  to  charge  him  as  de 
given,  to  show  the  consideration  of  the  ch 
R.  116. 

456.  A  hank  book  of  one  of  the  partii 
writing  of  ihe  clerk  of  the  bank,  who  luad 
in  case  of  his  death.     Ibid. 

457.  An  order  on  the  defendant,  signed 
to  pay  money  to  a  third  person,  whose  reci 
(though  not  objected  to  on  this  ground)  is 
not  conclusive.     fVeidner  v.  Schweigart, 

458.  It  seems,  that  such  order  would  i 
dence  of  the  handwriiing  of  the  receipt,     . 

459.  In  an  action  against  the  owrjers  < 
of  their  captain,  the  opinion  of  a  counsel  i: 
taken  by  the  captain,  wiis  allowed  to  be  n 
the  defendant,  to  prove  the  fact,  that  il 
Hartshorne  v.  Campbell,  1  Y.  143 

460.  A  \iwmv5S0TV  uole,  relevant  to  the 
dence  if  nolh\ttg  a'pi;ieM  qu  v\\fe  ta.cft  ol "' 
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operation,  as  evidence,  may  afterwards  be  affected  by  evidence  of 
instances  dehors  ihe  note.     Myers  v,  Irwin^  2  S.  &  K.  368. 

1.  A  receipt  is  not  evidence  to  prove  a  payment  against  a  third  per- 
il is  evidence  against  himself;  but  against  another  his  oath  must  be 
need.     Cutbush  v.  Gilbert j  4  S.  &  K.  556. 

2.  A  receipt  by  a  third  person  who  might  be  examined  on  the  trial, 
t  admissible  in  evidence.  Townsend  v.  Kernsj  2  W.  180.  English 
annah,  4  W.  424. 

3.  In  an  action  by  one  co-obligor  against  the  other,  to  obtain  con- 
tion^  a  receipt,  purporting  to  be  for  a  sum  equivalent  to  the  defend- 

proportion  of  the  debt,  given  by  the  obligee,  is  not  evidence  of 
eration  for  the  defendant.     Craig  v.  Craig,  5  R.  91. 

4.  A  certificate  by  a  third  person,  of  the  amount  of  a  debt  due  by 

0  the  defendant,  is  not  admissible  to  affect  the  plaintiff.  Paull  v. 
fcey,  3  W.  110. 

5.  To  the  rule,  that  payments  to  any  other  person  than  the  party 
;uit  must  be  proved  by  a  witness,  a  payment  to  a  public  olSScer  is  an 
lished  exception.     M^Call  v.  Neely^  3  W.  73.    Gibson,  J. 

6.  Thus  a  receipt  for  taxes,  given  by  a  collector  of  taxes,  is  admis- 
without  producing  the  officer.     Ibid, 

7.  So  of  the  duplicate  of  the  assessment  of  a  township.    Ibid. 

S.  Where  it  appeared  that  the  plaintiff  and  defendant  had  had  a 
ing,  at  which  the  defendant  produced  certain  receipts,  which  the 
tiff  admitted  to  be  right,  and  a  third  person  present  made^  list  or 
act  of  them,  it  was  Ae/(/that  such  list  or  abstract  was  not  admissible 
idence  against  the  plaintiff,  the  receipts  themselves  being  the  best 
»nce.     iiart  v.  Yunt,  1  W.  253. 

9.  In  an  action  to  recover  the  amount  of  an  alleged  deposh  in  a 
,  an  entry  made  by  the  clerk  who  received  the  deposit,  in  the  book 
le  bank,  immediately  before  the  entry  made,  by  him  of  the  same 
sit  in  the  customer's  bank  book,  and  supported  by  the  oath  of  the 
:,  is  admissible  on  the  part  of  the  defendant.  Farmers  and  Me- 
lies  Bank  v.  Boraef,  1  R.  152. 

U  In  an  action  of  covenant  for  work  done  for  the  defendant,  in 
ling  a  building,  an  order  drawn  by  the  plaintiff  in  favour  of  a  jour- 
nan  and  paid  by  the  defendant,  was  held  to  be  admissible  as  evi- 
le  of  payment,  although  it  was  alleged  that  the  order  was  drawn  for 
k  done  by  the  plainiiff  on  another  contract.  Viear^  v.  Moore,  2 
151. 

lU  Where  the  question  was,  whether  a  deed,  an  exemplification  of 
;h  had  been  given  in  evidence,  the  original  being  alleged  to  be  lost, 
a  forgery  or  not,  it  was  he/d  that  a  book  of  accounts,  belonging  to  the 
istrate  before  whom  the  deed  purported  to  have  been  acknowledged, 
who  was  also  a  subscribing  witness,  but  who  was  dead  at  the  time 
le  trial,  containing  charges  for  taking  the  acknowledgment  of  deeds, 
admissible  in  evidence  to  show  that  the  deed  could  not  have  been 
owledged  before  him.  Nourse  v.  M^Cay,  2  R.  70. 
'2.  In  an  action  of  debt  on  a  book  account,  it  was  held  that  a  check 

1  a  bank,  drawn  by  the  defendant  in  favour  of  the  plaintiff  or  bearer, 
certain  sum,  accompanied  with  proof,  that  on  the  day  of  the  date 

3of,  a  check  for  the  same  sum  was  credited  lo  \Vi«  iB\a\ti\\^  qvv  >Xv^ 


their  handwriting.     OocAenauer  v.  Good,  3  P.  R,  SSa 

474.  When  the  bank  is  situate  at  a  great  distance  fn 
trial,  and  the  books  are  in  dnily  iise  and  demand  in  the 
the  |irodiiction  of  Uiem  is  required  at  different  places  at 
ill  such  cases,  an  examined  copy,  wiih  proof  iliat  the 
were  made  by  an  officer  of  ihe  bank,  and  this  proveil  bj 
self,  if  (0  be  found,  and  if  not,  by  proof  of  his  hand  writing 
be  fairly  adraitled  in  evidence.     Jbid. 

475.  Iij  an  action  to  recover  dnmages  for  falsely  a 
affirming  that  a  certain  tract  of  land  which  the  plainlU 
pnrchase  from  the  defendant,  contained  lOO  acres,  whe 
tained  only  84  acres;  it  appeared  that  the  defendant  had 
J3,  but  at  the  time  he  agreed  to  sell  to  the  plaintitfa,  had 
conveyance  from  •>$.  Heid,  1.  'rhat  a  memorandum  co 
fignres,  of  a  number  ofacres  and  perches,  making  agro« 
acres,  which  was  sworn  by  a  witness  who  had  been  an 
be  in  his  own  handwriting,  although  he  could  not  reco 
circumatSDces  under  which  it  was  written,  was  admiasi 
on  the  part  of  the  defendant,  to  rebut  the  allegation  of 
evidence  was  not  admissible  on  the  part  of  the  plaiotiSi 
of  damages  against  them,  for  not  performing  an  agreem 
tease  of  the  premises  to  a  third  person,  which  they  dk 
consequence  of  Ihe  defendants  not  being  able  to  make  a 
the  100  acrea.     Musinger  v.  Hagenbuck,  S  Wh.  410. 

476.  In  au  action  in  which  the  plaintiff's  Gompeteocy 
in  the  an  of  making  sewing  silk  was  in  question,  it  was 
tificate  of  the  Franklin  Institute  that  they  had  award 
medal  as  a  fbstimonial  of  their  satisfaction  from  the  sill 
him,  was  not  admissible.     O'Homergue  v.  Morgan^  3 

477.  In  an  action  by  a  bank  upon  a  promissory  note 
t)y  the  defendant  upon  the  bank  is  not  evidence  of  pf 
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;ces9ors/'  in  respect  to  his  land;  it  was  heldj  in  an  action  against 
n  who  had  purchased  the  land  of  one  of  the  original  corporators, 
3  books  of  the  corporation  were  admissible  in  evidence  against 
prove  the  amonnt  of  the  assessment,  and  his  proportion  tliereof. 
rt  V.  Ldandy  3  Wh.  81. 


L.  Of  the  proof  of  instruments, 

(a)  By  acknowledgment  before  a  magistrate. 

A  deed  executed  in  England^  and  recorded  here,  was  allowed 
5ad  in  evidence.    Morris  v.  Vanderen^  I  D.  66. 
So,  of  a  deed  executed  in  England  and  acknowledged  here,  but 
orded.     Ibid, 

A  deed,  dated  in  1786,  was  acknowledged  before  J.  C.  who 
himself  "  one  of  the  justices  of  the  Court  of  Common  Picas,  for 
nty  of  Bedfordy^  but  the  certificate  of  acknowledgment  bore  no 
The  land  lay  in  the  county  once  Bedford,  afterwards  Huntingdon, 
!n  Cambria.  Held  that  the  deed  was  not  admissible  in  evidence. 
ng  v.  Oaliagherj  2  S  &  R.  455. 

Under  the  uniform  usage  and  practice  of  the  state,  a  power  of 
Y  for  the  sale  of  land,  &c.  acknotvledged  before  any  mayor  or 
lagistrate  of  a  city,  and  certified  under  the  public  seal,  may  be 
n  evidence,  although  the  act  of  1705  declares  that  such  powers 
rney,  beinii  proved  by  two  witnesses  before  any  mayor,  &c.  shall 
I,  &C.  Milligan  v.  Dickson^  1  P.  C.  C.  433. 
A  certificate  by  a  notary  in  a  foreign  city,  that  a  power  of 
y  to  sell  land  in  Pennsylvania^  was  proved  before  him  by  two 
«s,  is  not  sufficient  under  the  act  of  1705.  Griffith  v.  Blacky  10 
160. 

Nor  is  evidence  admissible  in  an  ejectment  by  one  claiming 
mch  power,  that  other  persons  had  purchased  and  held  lands 
he  same  power,  that  the  defendant  held  another  lot  under  it,  &c. 

Where  a  deed  has  been  acknowledged  before  the  officer  of  a 
tion^  who  has  affixed  the  corporate  seal,  the  deed  is  not  admissi- 
hout  proof  of  the  seal;  but  it  is  not  necessary  that  the  witness 
swear  that  he  saw  the  seal  affixed.    Fost^  v.  ShaiVj  7  S.  &  R. 

A  deed,  the  execution  of  which  is  sworn  to  by  one  witness, 
\  magistrate,  who  certifies  the  same,  may  be  given  in  evidence  to 
a  title.     M'Dill  v.  M'Dill,  1  D.  63. 

A  deed,  acknowledged  in  1783,  before  a  member  of  the  Supreme 
ive  Council,  and  never  recorded,  cannot  be  read  in  evidence  with- 
;her  proof.  Shields  v.  Buchanan^  2  Y.  219. 
The  certificate  of  acknowledgment  of  a  deed  before  a  person 
^les  himself  a  justice  of  the  Common  Pleas,  is  prima  facie  evi- 
hat  he  was  such;  and  it  is  not  necessary  to  produce  the  commis- 
the  justice,  until  some  evidence  is  given  on  the  other  side  to 
the  fact  questionable.  Willink  v.  Miles j  1  P.  C.  C.  429.  Gorf- 
.  Gloninger,  5  W.  219.  Huston,  J. 
Where  the  acknowledgment  by  the  justice  waaYie^^e^  ^^ 


certiry  (hat  ^  B  was  a  subscribing  witness.     Luffb 
12  S.  &  R.  48. 

492.  A  deed,  proved  by  ihe  affidavit  of  one  of  the 
justice  of  the  Common  Pleas,  but  not  recorded,  woa 
in  evidence.     Hamilton  v.  Oalloway,  1  D.  93. 

493.  The  bond  of  a  constable,  taken  under  the  a 
1804,  and  SOth  March,  1810,  but  not  acknowledged 
read  in  evidence,  without  proving  it  in  the  usual  d 
scribing  witness.    Fetii  v.  MAdam,  2  S.  &  R.  42a 

494.  A  deed  called  for  and  produced  by  the  adn 
presumed  to  have  been  duly  executed,  and  may  b 
without  further  proof.     Frantz  v.  Harman,  8  Y.  4' 

495.  Where  a  judge  took  the  probate  of  one  of 
deed,  and  certified  the  same,  but  not  ander  his  seal, 
to  be  well  proved.     Whitmire  v.  Napier,  4  S.  &  R. 

496.  The  act  of  1705,  providing  for  the  case  of  ] 
proved  by  attesting  witnesses,  does  not  exclude  othei 
the  execution  of  such  powers.  Milligan  v.  Didu 
436. 

497.  A  deed  of  land  acknowledged  or  proved  bef 
peace,  or  other  snfficient  authority,  so  as  (o  entitle  I 
admissible  in  evidence  without  other  prooC  Kelfy  ^ 
136. 

498.  And  it  is  not  material,  that  the  acknowledgl 
made  after  suit  brought,  and  without  notice  (o  the  op 
S.  P.  JoTua  V.  Porter,  3  P.  R.  138. 

499.  The  acknowledgment  of  a  deed  makes  the  n 
the  deed,  for  the  purchase-money,  evidence.  Kelly  r.  J 

500.  QuarCf  Whether  a  deed  purporting  to  have  I 
before  the  mayor  of  a  foreign  corporation,  and  reeoi 
county,  is  admissible  in  evidence  without  proof  of  I 
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to  enable  them  to  compare  the  two  seals, and  judge  of  the  genuine- 
of  the  second,  from  the  comparison.    Chew  v.  Keckj  Ibid. 

4.  A  certificate  of  proof  by  a  subscribing  witness  to  an  agreement 
srning  lands,  or  an  acknowledgment  of  it  by  the  party  before  a 
strate,  is  enough  to  dispense  with  the  common  law  evidence  of 
Jtion.    Brothetton  v.  Livingston^  3  W.  &  S.  334. 

5.  A  deed  made  out  of.  the  state  proved  by  a  subscribing  witness 
e  a  judge  of  a  Court  of  Common  Pleas,  may  be  given  in  evidence, 

certificate  of  proof  be  signed  by  the  judge,  and  the  seal  of  the 
be  affixed  to  a  certificate  signed  by  the  clerk  of  the  court,  and  an- 
1.    Sancfford  v.  Decamp^  8  W.  542. 

h  A  deed  of  lands  in  Pennsylvania  acknowledged  before  an  asso- 
judge  of  a  county  court  in  Maryland,  and  so  certified  by  him.  with 
:ificate  under  the  hand  of  the  clerk  of  the  court,  and  with  the  seal 
e  court,  that  the  person  before  whom  the  acknowledgment  was 
was  an  associate  judge,  &c.,  was  held  to  be  admissible.  Criswell 
iemuSf  7  W.  566. 

^  (b)  By  subscribing  toitnesses. 

1.  Though  a  deed  may  not  be  necessary  to  constitute  a  deputy  for 

Beer,  yet,  if  it  appear  that  the  deputation  is  by  deed,  the  deed  must 

educed  and  proved  like  other  deeds.    Beale  v.  Worrell^  11  S.  & 

)9.    Beale  v.  Smedley^  Id.  305. 

B.  And  if  the  subscribing  witness  to  such  deed  do  not  attend,  evi- 

3  is  not  admissible  of  the  deputy  having  acted  as  such  in  other 

aces.    Beale  v.  Smedley^  11  S.  &  R.  305. 

9.  Where  a  promissory  note  is  attested  by  witnesses,  they  must  be 

need.    January  v.  Ooodmany  I  D.  208. 

0.  In  an  action  by  the  assignee  of  articles  of  agreement  against  the 
Qantor,  it  is  necessary  to  prove  the  handwriting  of  the  assignor, 
»agh  in  a  subsequent  agreement  a  reference  is  made  to  the  assign- 
t  to  the  plaintiff,  if  the  reference  be  general  and  contains  nothing  to 
lify  it.     Oardner  v.  Grove j  10  S.  &  R.  137. 

.1.  The  execution  of  a  sealed  instrument  is  sufficiently  proved  by 
)roduction  of  the  subscribing  witnesses,  who  recognise  their  signa- 

1.  and  remember  the  transaction,  though  neither  remembers  the  fact 
formal  delivery.    Miller^s  Estate^  3  R.  312. 

2.  If  the  subscribing  witnesses  to  an  instrument  are  unable  to  re- 
st material  circumstances,  the  testimony  of  another  person  who  was 
\ni  at  the  time,  is  admissible  to  establish  the  facts.    Ibid. 

3.  A  deed  of  lands  in  this  state,  proved  by  the  oaths  of  the  two 
bribing  witnesses  before  the  president  of  a  court  in  Ohio^  held,  not 
I  admissible  in  evidence.    Innis  v.  Campbell^  1  R.  373. 

4.  If  the  question  be,  whether  a  receipt  was  given,  the  subscribing 
ess,  if  there  be  any,  must  be  produced;  but  the  fact  of  the  payment 
toney  may  be  proved  by  any  witness.    Heckert  v.  Haine,  6  Binn. 

Whhart  V.  Downey y  15  S.  &  R.  77. 

5.  To  prove  a  lost  receipt,  attested  by  a  subscribing  witness,  the 
cribing  witness  must  himself  be  produced,  or  the  omission  to  do  so 
i  be  supplied  in  the  same  manner  as  if  the  paper  were  produced. 
^iahan  v.  MQrady,  5  S.  &  R.  314. 


518.  So, where  one  deposed  that  he  was  called  inloa 
the  execuiion  of  articles  of  agreement  for  the  sale  of  la 
not  actually  see  the  vendor  sign,  seal  or  deliver  the  pap 
saw  the  money  paid,  and  knew  the  handwriting  to  be  thi 
it  was  ruled,  that  this  was  sufficient  proof  of  the  vendo 
let  the  UisErutnent  go  lo  ihe  jury.  Lesher  v.  Levan,  S  I 
dissenting.) 

519.  Where  the  handwriting  of  a  deceased  subscrib 
proved,  it  was  held  that  the  court  cotild  not  go  into  an 
witnesses  on  the  part  of  the  defendant,  to  show  that  the 
grantor  was  forged,  and  withdraw  the  deed  from  the 
Galloway,  U  S.  &  R.  347. 

520.  If  there  is  no  evidence  of  execution,  the  court 
the  deed  to  be  read  in  evidence;  but  if  there  be  any  fact 
tending  to  prove  tlie  execuiion,  or  from  which  the  exe< 
presumed,  then  it  is  error  to  withhold  the  deed  from  the 
V.  Levan,  6  S.  &  R.  318.     Ber/a  Co.  v.  A/yers,  6  S.  & 

521.  A  subscribing  witness  to  a  warrant  of  attorney,) 
1795,  swore  that  on  a  reference  to  hia  minutes,  he  found 
at  a  certain  place  on  chat  day,  and  that  upon  refereiKe 
he  found  his  name  in  his  own  handwriting,  as  the  attesti 
,the  defeasance  to  tlie  warrant  was  in  his  own  handwrili 
pression  of  the  seal  appeared  to  hare  been  taken  from  t 
then  and  slill  bad;  and /ram  all  these  circumstances  At 
that  he  was  present  and  witnessed  the  execution  <tf  I 
Held  that  this  was  sufficient  proof  of  Ihe  warrant  to 
Pigott  V.  HoUoway,  1  Binn.  436. 

523.  The  court  may  of  themselves  decide  whether  a  ] 
evidence  is  sufficiently  proved,  or  they  may  leave  it  to  tti 
mine  Ihe  sufficiency  of  the  proof,  directing  them  not  to  cc 
validity,  unless  saiisfied  of  the  proof.  Commisaionera  o/ 
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that  this  was  sufficient,  the  defendant  not  having  by  any  cross 
ogatory  inquired  into  the  witness's  means  of  knowledges  fFhittier 
M,  8  W.  485. 
».  In  an  action  on  a  promissory  note  given  in  the  name  of  a  firm, 

plaintiff  prove  the  signature  to  be  in  the  handwriihig  of  one  of 
legcd  partners,  the  note  may  be  read,  subject  to  being  thrown  out 
\  evidence,  if  the  plaintiff  should  fail  to  prove  the  fact  of  the  part- 
ip.     Haughty  v.  Strickery  2  W.  &  S.  41 1. 

)  When  evidence  of  the  handwriting  of  witneasea  tmll  he  admitted. 

I.  The  best  evidence  of  the  execution  of  an  iDstrument  is  the  tes-  ^ 
y  of  the  subscribing  witness:  the  next  best,  is  proof  of  the  hand- 
ig  of  the  witness,  and  this  will  be  admitted  when  the  witness  is 
or  out  of  the  jurisdiction  of  the  court.  Clark  v.  Sanderson^  3 
198.  Peters  v.  Condron,  2  S.  &  R.  SO.  Eagles  v.  Bruingtonj 
545. 

\  So,  if  the  witne^  has  become  interested  since  the  time  of  sub- 
ig,  although  the  interest  arises  by  his  own  voluntary  act.  Ham- 
V.  Marsdenj  6  Binn.  45.  Lautermilch  v.  Kneagy^  3  S.  &  R.  202. 
i.  And  in  such  case,  it  is  not  necessary  to  prove  the  handwriting  of 
)ligor;  but  the  evidence  of  ^e  handwriting  of  the  witness  is  con- 
e.     Hamilton  v.  Marsden^  6  Binn.  45. 

I.  Where  a  subscribing  witness  resides  within  the  state^  though  in 
smt  county,  evidence  of  his  handwriting  is  not  admissible  in  the 
non  PleaSy  as  the  court  may  issue  sul^cenas  to  any  part  of  the 
and  it  uH)uld  seem  that  even  if  they  had  not  that  power,  the  evi- 
would  not  be  admissible.  Hantz  v.  Rough,  2  S.  &  R.  349. 
K  If  the  subscribing  witness  to  a  bond  is  out  of  the  jurisdiction  of 
lurt,  and  upon  diligent  search,  no  person  can  be  found  within  its 
iction  who  can  prove  his  hand wrhing,  evidence  of  the  handwriting 
i  obligor  is  admissible.  Clark  v.  Sanderson^  3  Binn.  192. 
..  Absence  from  the  state,  as  far  as  it  affects  the  admissibility  of 
dary  evidence,  has  the  same  effect  as  the  death  of  the  witness,  ^l- 
BerghauSy  8  W.  78.     Rogers,  J. 

I.  Whore  one  of  the  plaintiffs,  who  had  made  the  entries  in  the  book, 
ibsent  from  the  state,  it  was  held,  in  an  action  by  copartners  that 
oof  of  his  absence  and  handwriting  by  an  indifferent  witness,  the 
was  admissible.     Id.  77.  ^ 

3.  It  seems  settled  that  it  is  not  sufficient  to  authorise  the  admission 
idence  of  handwriting,  that  the  witness  is  out  of  (he  bounds  of  the 
y.  Hay  v.  Kramer,  2  W.  &  S.  138.  Sergeant,  J. 
1.  In  debt  on  bond,  on  the  plea  o{non  est  factum,  where  the  sub- 
ng  witness  was  unable  to  prove  the  execution,  evidence  of  parol 
rations  of  the  defendant,  that  he  had  executed  the  bond,  was  ad- 
d.     Taylor  v.  Meekly,  4  Y.  79. 

5.  So,  a  deed  may  be  read,  if  proof  is  made  of  the  handwriting  of 
)r  the  two  subscribing  witnesses,  who  is  dead,  and  no  such  person 
c  other  can  be  found,  after  diligent  search,  although  there  is  no 
t  proof  of  the  death  of  the  latter.  Powers  v.  M^Ferran,  2  S.  & 
\. 


590  EVIDENCE. 


536.  Wliere  reasonable  and  proper  exertions  have  been  made  to  fill 
the  subscribing  witnesses  to  a  paper,  the  confession  of  the  party  that  K 
he  had  executed  the  paper,  is  proper  evidence  to  be  received.  Con-  i 
rad  V.  Farrow^  5  W.  536.  I 

537.  A  deed  attested  by  two  witnesses,  one  of  whom  became  ifi»  1 
wards  interested,  was  offered  in  evidence  on  proof  of  his  handwritiai^ 
but  rejected  by  the  court,  because  the  other  witness,  who  resided  withii 
the  county,  was  not  produced.    Davison  v.  Bloomer,  1  D.  123. 

53S.  Where  the  witness  to  an  instrument  offered  in  evidence  by  the 
defendant,  had  become  special  bail  for  the  defendant,  it  was  Ae/rf,thit 
the  handwriting  of  the  parties  to  the  instrument  and  of  the  witoe% 
might  be  proved.     Bell  v.  Cowgelly  1  Ash.  8. 

539.  Where  there  are  two  subscribing  witnesses  to  a  deed,  proof  tin 
one  of  them  has  removed  out  of  the  state,  and  that  the  other  is  dead,  wik 
proof  of  the  handwriting  of  the  latter,  is  sufficient  &lfy  v.  Dunifi 
3  P.  R.  1 38. 

540.  Where  the  only  subscribing  witness  to  a  receipt,  had  midot 
deposition,  and  seven  days  before  the  trial,  went  out  of  the  juriadictioorf 
the  court  without  having  been  subposnaed^  but  without  the  party  biTiii| 
been  apprised  of  his  intention,  it  was  held,  that  his  handwriting  mightb 
proved.    Hamilton  v.  M'Guire,  2  S.  &  R.  478. 

541.  //  seems  that  where  possession  has  gone  along  with  the  itti,'i 
is  not  necessary  to  prove  the  execution,  after  thirty  years,  nor  perlifi 
after  twenty-one.     ATGinnis  v.  Allison,  10  S.  &  EL  197. 

542.  A  deed  fifty  years  old,  from  the  person  whose  name  was  iMdi 
an  application  for  land,  in  what  was  then  Northumberland^  since  WfA» 
moreland  county,  both  grantor  and  grantee  being  described  as  of  th 
city  of  Philadelphia^  diligent  search  having  been  made  for  the  subscrib- 
ing witness,  in  Philadelphia^  and  the  handwriting  of  the  grantor  beinf 
proved,  was  held  properly  admitted,  though  possession  did  notaceoD- 
pany  the  deed,  and  there  was  a  short  adverse  possession.    Ibid, 

543.  An  assignment  of  an  application  for  lands,  sent  tothedepntysv* 
veyor,  bearing  date  upward  of  twenty-eight  years  previous,  aod  acooD- 
panied  by  possession,  was  allowed  to  be  read  in  evidence,  wiibotf 
giving  an  account  of  the  subscribing  witness;  another  person  pronif 
that  he  was  present  at  the  execution  thereof.  Everli/ v.  Stoner^i^' 
122. 

(e)  Of  comparison  of  hands. 

544.  Handwriting  cannot  be  proved  by  a  comparison  of  handi 
Martin  v.  Taylor,  1  W.  C.  C.  R.  I.     United  States  v.  Johns,  li^ 

545.  But,  in  civ/7  cases,  after  evidence  has  been  given  in  support  of* 
writing,  it  may  bo  corroborated  by  comparing  the  writing  in  questka 
with  other  writing,  concerning  which  there  is  no  doubt.  ATCofilt^* 
Binns,  5  Binn.  349;  S.  P.  Farmers'  Bankv.  Whitehill^  lOS.&ILHO' 

516.  And  it  seems,  that  in  criminal  cases,  such  evidence  is  admissible. 
6  S.  &  R.  57 1.  Duncan,  J.  and  S.  P.  Pennsylvania  v.  MKte,  Add.  33, 
35. 

547.  A  witness,  who,  though  much  conversant  in  writings,  has  ncrer. 
been  employed  in  the  business  of  delecting  forgeries,  cannot  be  asked 
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ether  a  certain  paper,  supposed  to  have  been  forged^and  certain  other 
«n  prored  to  be  m  the  handwriting  of  a  particular  person,  were  in 
ame  handwriting.  Lodge  r.  Phipher^  11  S.  &  R.  333. 
46.  An  ancient  deed,  which  had  not  been  attended  by  possessibn, 
tallowed  to  be  read  on  the  evidence  of  a  person  who  swore  he  had 
I  known  one  of  the  witnesses  to  it,  and  had  seen  many  deeds  and 
m  signed  by  him,  and  believed  it  to  be  his  handwriting,  though  he 
never  seen  him  write.  Thomas  v!  Hor locker,  1  D.  14. 
19.  On  the  same  principle,  that  comparison  of  hands  is  sometimes 
itted,  the  jury  may  be  permitted  to  compare  the  types,  devices,  &c. 
ewspapers,  a  foundation  being  first  laid.  JMPCorkle  v.  Binns,  5 
1.  340. 

0.  Comparison  of  hands,  held  not  to  be  admissible  in  a  criminal 
in  the  Circuit  Court  of  the  United  States.     Untied  States  v. 

igj  4  W.  C.  C.  R.  729. 

1.  A  comparison  of  handwriting  is  admissible  as  evidence  in  civil 

1.  in  corroboration  of  the  belief  of  a  witness,  formed  upon  actual 
riedge.    Bank  of  Pennsylvania  v.  Haldeman^  1  P.  R.  161. 

2.  The  testimony  of  an  expert^  who  speaks  from  his  knowledge  and 
in  handwriting,  is  not  admissible  to  establish  forgery.     Ibid. 

3.  In  an  action  on  the  case  for  a  libel  contained  in  an  anonymous 
*,  sent  through  the  post-office,  comparison  of  handwriting  is  admis- 
>  in  corroboration  of  other  evidence,  tending  to  prove  the  writing  td 

been  published  by  the  defendant.     Callan  v.  Oaylord,  3  W.  321. 

4.  Where  the  daughter  of  J.  S.,  a  subscribing  witness  to  an  instru- 
:,  swore  that  the  signature  was  in  the  handwriting  of  J.  S.,  without 
ig  that  she  had  seen  her  father  write,  or  other  circumstances  to  show 
knowledge;  it  was  field,  that  the  deposition  ought  to  have  been 
ted.     Slaymaker  v.  Wilson,  1  P.  R.  216.  - 

^5.  Whenever  an  account  is  admitted  to  be  d tie,  or  a  paper  to  be 
line,  before  arbitrators,  perhaps  the  proof  of  this  may  generally  be 
5nce  in  court  Cox  V.  Norton,  1  P.  R.  415.  Huston,  J. 
i6.  But  it  is  not  a  sufficient  reason  for  the  admission  of  evidence 
rwise  inadmissible,  that  it  was  admitted  on  the  trial  before  arbitra* 
without  objection.    Ibid. 

»7.  On  a  question  whether  a  receipt  in  the  handwriting  of  «tf,  one  of 
lefendantSy  was  given  at  a  certain  date  or  not,  the  writing  being  almost 
ible,  it  was  held  that  the  defendants  might  give  in  evidence  their 
:s  kept  in  the  handwriting  of  «/9  for  the  purpose  of  showing  the  general 
acter  of  his  handwriting.  Armstrong  v.  Burrowes,  6  W.  266. 
^8.  The  doctrine  in  this  state  is,  that  mere  unaided  comparison  of 
Is  is  not  in  general  admissible.  But  after  evidence  has  been  given 
ipport  of  a  writing,  it  may  be  corroborated  by  comparing  the  writing 
nestion  with  a  writing,  concerning  which  there  is  no  doubt.  Baker 
iaines,  6  Wh.  284. 

S9.  To  authorise  the  admission  of  the  writing  offered  as  a  test  or 
dard,  nothing  short  of  evidence  by  a  person  who  saw  the  party  write 
paper,  or  of  an  admission  by  stich  party  of  its  being  genuine,  or  evi- 
:e  of  equal  authority,  is  sufficient    Ibid. 


561.  The  recording  of  a  deed  is  prima  facie  evidi 
thatihedeed  was  legally  proved  and  admitted  to  recon 
son.  1  P.  C.  C.  18S-9. 

562.  An  exemplilicjiiion  of  a  deed,  recorded  in  PI 
for  lands  lying  in  several  counties,  was  received  in  ev 
being  sliowii  lo  be  losL    Scoll  v.  Leather,  3  Y.  184, 

563.  The  office  copy  of  a  deed,  conveying  lands  in 
recorded  in  only  one,  is  evidence  in  ejectment  for  lam 
which  it  is  not  recorded.   Leazure  v.  Uillegat,  T  S.  t 

564.  Prior  10  tlie  act  of  1775,  a  deed  must  have  bi 
witnesses,  present  at  the  execution  thereof,  to  entitle 
Therefore,  an  office  copy  of  a  deed,  proved  in  1763, 1 
whness,  before  a  judge  of  the  Supreme  Court,  is  not  t 
the  execution  of  a  schedule,  endorsed  on,  and  refen 
proved  by  another  witness.    Vickroy  v.  M'Knight,* 

565.  The  copy  of  n  deed,  enrolled  in  the  King's  B 
proved  before  the  lord  mayor  of  London  to  be  a  true 
to  be  given  in  evidence  to  a  jnry,  to  support  a  title  ti 
vince.    Hyam  v.  Edwards.  1  D.  1. 

566.  A  copy  of  the  register  of  births  and  deaths 
Friends  in  England,  proved  before  the  lord  mayor 
exparte  affidavit,  was  allowed  to  be  given  in  evidence, 
of  a  person.  Hyam  v.  Edwards,  1  D.  3.  ["Considei 
riiics,  we  must  take  it  that  liic  case  of  Hyam  v.  Edt 
S.&R.  38!).     TILGH.MAN,  C.  J.] 

567.  And,  a  copy  oCa  parish  register  in  Barbadot 
tnie  copy  by  Ihe  rcclor,  proved  by  the  oalh  of  a  wit 
the  dnpniy  secretary  of  the  island,  and  notary  publii 
and  office  being  proved)  under  his  hand  and  notarial 
liiissible  to  prove  pedigree.    Kingston  v.  Leslie,  10  S. 

56H.  Where  an  award,  respeclinj;  land,  had  been  pn 
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I  agent  of  the  plaintiff,  abroad,  was  ruled  not  to  be  evidence  in  an 

1  against  the  underwriters,  not  being  parties  or  privies  thereto. 

ith  fy  al.  V.  Ins,  Co.  N.  ^merica^  4  Y.  275. 

I..  A  sworn  copy  of  entries  in  a  justice's  docket,  may  be  admitted 

idence  with  the  same  effect  as  the  original.     Welsh  v.  Crawford^ 

&  R.  440. 

3.  But,  in  certain  cases  the  justice  may  be  compelled  to  produce  his 

)t,  by  a  subpoena,  with  a  clause  of  duces  tecum.    Ibid. 

I.  And  the  transcript  of  thejustice's  proceedings,  not  authenticated 

s  seal,  is  not  evidence.     Wolverton  v.  Commonwealthj  7  S.  &  R, 

I.  Where  the  act  of  28th  March,  1803  provided  that  the  bonds  of 
ers  should  be  recorded  in  the  proper  county,  and  when  so  recorded, 
d  be  endorsed  by  the  recorder,  and  transmitted  to  the  secretary  of 
>mmon wealth,  and  that. copies  thereof,  under  the  seal  of  the  secre- 
i  office,  should  be  legal  evidence  in  any  suit  on  such  bond,  it  was 
that  a  copy,  duly  certified  by  the  secretary  of  state,  was  not  evi- 
),  unless  it»appeared  thereby  that  the  bond  had  been  previously 
ded.     Young  v.  The  Commonwealth^  4  Binn.  113. 

5.  In  an  action  to  recover  a  prize  drawn  in  a  lottery,  the  plan  of 
Mtery,  and  a  copy  of  the  bond  given  in  compliance  with  the  law^ 
in  the  secretary's  office,  and  copied  into  the  book  of  executive 
Ues,  are  evidence  against  the  proprietor  of  the  lottery,  without  proof 
he  had  executed  the  bond,  or  deposited  the  scheme:  it  being, at  the 
)  time,  shown  that  there  was  no  other  bond  or  scheme  in  the  office. 
its  T.  James  J  6  Binn.  321. 

6.  The  book  in  which  a  deed  is  duly  recorded  is  as  good  evidence 
e  deed  as  a  certified  copy  thereof.    Lewis  v.  Bradford^  10  W.  67. 

7.  An  exemplification  of  the  record  of  a  copy  of  a  deed,  is  not  evi- 
3.    Barger  v.  Miller^  4.  W.  C.  C.  R.  280. 

8.  An  exemplification  of  a  deed,  dated  in  1696,  acknowledged  in 
court,  in  the  same  year,  and  recorded  in  1740,  was  held  to  be 

ssible  in  evidence,  the  original  being  lost.  Duffield  v.  Brindley^  1 
I. 

9.  Where  a  certified  copy  of  a  record  had  been  improperly  admit- 
t  was  heldj  that  the  error  was  not  repaired  by  the  judge  directing 
ary  to  disregard  the  evidence.    Ingham  v.  Craigy  1  P.  R.  389. 

0.  An  office  paper  duly  authenticated,  needs  no  supplementary  proof 
ake  it  evidence;  and  if  it  be  not  authenticated,  it  cannot  be  helped 
roof  that  it  is  in  the  handwriting  of  one  who  was  an  office  clerk  at 
ime  of  its  date.    Snyder  v.  Bowman^  4  W.  132. 

(b)  Other  copies. 

1.  The  general  rule  is,  that,  before  a  copy  can  be  received,  the 
^enct  and  loss  or  destruction  of  the  original  must  be  proved.  Meyer 
arker^  6  Binn.  234. 

i2.  A  copy  of  a  letter,  proved  to  be  a  true  copy  of  the.  original,  put 
^epost  office,  directed  to  the  defendant's  intestate,  is  not  evidence^ 
cot  notice  to  produce  the  original.    Pat  ton  v.  .^M,  7  S.  &  R.  116. 
iS.  Though  copies  of  papers  cannot  be  read,  if  the  origiua.1  b«  lo^^ 
he  party  incapable  of  producing  them,  without  salVrffvn^  >\v%  cootv 
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535.  A  copy  of  a  notice  to  quit  may  be  given  in  < 
notice  to  produce  the  original.  Eiaenkart  v.  Slaym 
153. 

586.  Wliere  a  printed  advertisenient  is  offered  in  e 
testimony  of  a  witness,  that  the  mannscript  from  whic 
given  to  him,  and  that  he  had  left  ii  wilh  ihe  printer, 
williout  proof  of  search  for  the  nismiscript.  Stotegart ' 
S.  &  R.  200. 

667.  On  a  trial  for  treason,  a  copy  of  a  letter,  incilii 
was  ruhd  to  be  admissible,  on  proof  that  it  was  one  ol 
were  actually  circulated  at  the  time  of  the  insurrection 
T.  MUchell,  2  D.  357. 

5S8.  The  delivery  of  the  original  at  8  house  whe 
was  Siiid,  in  the  Directory  of  the  current  year,  to  resi 
BuilioHse  the  reading  of  a  copy  of  a  letter  to  a  jury,  n< 
given  10  produce  the  original.  Hazard  v.  Van  ^mri 
in  note, 

5ti9.  A  copy  of  a  cancelled  bond,  in  the  possession  o 
read  in  evidence,  af>er  notice  to  produce  the  original, « 
ing  how  it  came  to  be  cancelled.     Drum  v.  Simpton, 

590.  A  copy  of  a  deposition  was  held  to  have  been 
no  account  having  been  given  of  the  original  or  of  its 
proved  but  that  due  search  had  been  made  for  it;  and 
evidence  not  showing  that  the  paper  was  copied  fi 
Pipker  V.  Lodge,  16  S.  &R.  S14.   (Tod,  J.  dissenting.) 

59t.  A  paper  alleged  to  be  a  copy  of  a  lost  deed,ai 
without  due  proof  by  some  one  who  compared  Ihe  oo| 
nal.  An  exempliRcalion  from  the  recorder's  office  dti 
evidence,  if  such  deed  were  not  duly  acknowledged  or 
lo  the  recording  acts.     Kerns  v.  Swope,  2  W.  75. 

592.  Coni^  of  entries  in  ecrinin  boobs  of  original  e 
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mt  prodacing  the  subscribing  witness.    M*Cot/  v.  Lightrurj  2  W. 

1.  The  plaintiff  offered  in  evidence  a  copy  of  an  assignment  made 
e  defendant  on  the  4th  of  January,  1834,  for  the  benefit  of  credi- 
md  duly  recorded,  which  copy  was  annexed  to  the  defendant's  peti- 
K  the  benefit  of  the  insolvent  laws.   Evidence  had  previously  been 

that  the  assignee  had  refused  to  accept  the  trust,  and  the  plaintiff's 
iel  had  given  notice  to  the  defendant's  counsel  to  produce  on  the 
^the  assigument  of  the  defendant  of  the  4th  of  January,  1834;" 
»  that  the  presumption  was  that,  under  the  circumstances,  the 
lal  assignment  was  in  the  possession  of  the  defendant  or  his  counsel, 
bat  the  paper  having  been  annexed  by  the  defendant  to  his  petition, 
be  taken  to  be  a  true  copy,  and  having  been  recorded  it  must  be 
to  have  been  duly  executed;  but  that  the  notice  was  insufficient  to 
irise  the  reading  of  the  paper;  not  stating  to  whom  the  assignment 
oade,  or  what  was  the  nature  of  it.     Thomas  v.  Hodgson^  4  Wh. 

>•  A  nominal  plaintiff  in  a  suit,  having  disclaimed  and  being  in  an 
"se  position,  was  notified  to  produce  a  bond  of  indemnity  given  to 
by  the  person  who  had  used  his  name  in  the  suit;  he  admitted  in 
that  he  had  burnt  it:  Heldy  that  a  copy  was  admissible  in  evidence* 
tz  V.  Unangsty  3  W.  &  S.  45. 

N.  Hearsay i  and  exparie  affidavits, 

3.  Evidence  of  hearsay  was  permitted  to  be  given  to  prove  pedigree, 
klandv.  Poole,  I  D.  14. 

7.  But  evidence  of  hearsay,  from  the  father  and  mother,  is  not  ad- 
ble  in  a  question  of  age.    idlbertson  v.  RobesoUy  1  D.  9. 

S.  What  has  been  said  by  a  deceased  person,  in  relation  to  a  boun- 
is  received  as  evidence.  Caufman  v.  Congregation  of  Cedar 
ig,6  Biim.  59;  S.  P.  fVolfv.  Wyeth,  1 1  S.  &  R.  149. 
}.  And  such  evidence  is  admissible,  although  an  implication  follows 
it  that  a  survey  was  made.  Hamilton  v.  Minor^  2  S.  &  R.  70. 
).  But  declarations  respecting  boundary  by  a  person  living,  and 
might  be  produced,  are  not  evidence.  Buchanan  v.  Moore,  10  S. 
275. 

L  Where  a  witness  is  contradicted,  and  evidence  given  to  impeach 
haracter,  the  party  calling  him  may  produce  evidence  of  what  he 
s  on  a  former  trial  of  the  cause,  in  order  to  corroborate  his  testimony. 
ierson  v.  Jones,  10  S.  &  R.  322. 

2.  It  seems  that  the  rule  oi post  litem  motam,  in  respect  to  decla- 

15  in  relation  to  pedigree,  has  not  been  recognised  in  the  United 

8.  Boudereau  v.  Montgomery ,4  W.  C.  C.  R.  186. 

3.  An  exparte  affidavit,  made  abroad,  may  be  admitted  to  prove 
;rce,  and  the  identity  of  a  person  so  far  as  respects  marriage,  but 
5  establish  an  independent  fact.     Fogler  v.  Simpson,  1787,  cited  2 

7.  1  Y.  17,152.  Winder  V.  Little,  1  Y.  152.  Lillyv.Kintzmiller, 
28. 

4.  But,  it  seems,  an  exparte  affidavit  made  in  another  state,  would 

16  admitted  to  prove  pedigree.    Douglass  v.  Sanderson,  2  D.  116. 
5*  Whether  exparte  affidavits  taken  beyond  sea  ot  in  on)|  otUtr  oj 


V.  KintzmUler,  1  Y.  88. 

609.  Depositions  of  witnesses  tukcn  immediately  a' 
proJnced  to  explain  and  qualify  what  t)iey  said  on 
evidence  on  a  motion  for  a  new  trial.     Herr  v.  Slougi 

610.  A  witness  called  to  state  what  was  sworn  at 
another  witness  since  dead,  may  testify  to  the  subslar 
state  the  exact  words  of  the  witness.     Cornells.  Gth 

611.  It  seems  that  the  notes  of  counsel  of  what  a  w 
swore  on  a  former  trial,  are  competent,  if  they  contain  i 
of  what  was  said  by  the  witness.     Ibid, 

612.  But  he  mnst  give  the  whole  of  the  testimony,  i 
evidence  is  not  admissible  if  he  can  give  ohly  what  the 
swore  on  the  examination  in  cAi^,  without  giving  tli 
tion.     TFo//v.  fFr/elh,n  S.<tR.  149. 

613.  An  answer  in  a  deposition,  that  an  exparte 
the  witness  had  given,  is  true,  is  not  evidence.  Rtek 
3W.  C.  C.  R.  109. 

614.  An  exparte  affidavit  of  an  insolvent  debtor,  is 
((uestion  of  setting  aside  an  execution  on  his  goods. 
Cave,  2  Y.  370. 

0.  Confeitiont  and  dectaraliofU. 

615.  When  a  confession  is  given  in  evidence,  all  III 
be  staled,  and  the  whole,  generally  speaking, ought  to  I 
unless'  such  circumstances  of  improbability  appear, 
necessary  for  the  defendant  to  prove  what  he  aaserta, 
conceded  fact.  Netvman  v.  Bradley,  1  D.  240.  Fa 
D,  39& 

616.  But  what  a  party  lo  a  cause  had  said  at  am 
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iff,  were  allowed  to  be  given  in  evidence  by  the  plaintiff.  Andrews  v. 
Fkmmingf  2  D.  93. 

620.  So  confessions  of  the  person  under  whom  one  of  the  parties 
Nmed,  made  during  the  time  when  he  owned  the  land,  that  his  \var- 
Wai  and  survey  did  not  cover  the  land  in  dispute,  are  evidence.  fVeid- 
tmm  V.  KohTy  4  S.  &  R.  174. 

>^681.  But  declarations  of  an  intestate,  that  a  contract  was  without 
fcind,  are  not  conclusive  against  his  administrator  in  an  action  on  the 
Mtract.  Duncan  v.  M'Culloxighy  4  S.  &  R.  483. 
„.688.  Where,  in  an  action  in  which  the  validity  of  a  will  was  in  ques- 
m,a  witness  had  testified  to  a  confidential  intercourse  between  himself 
■d  the  testator,  it  was  held  that  evidence  of  declarations  of  the  testator 
t  another  witness,  tending  to  show  that  he  could  not  have  been  on 
Mfidential  terms  with  the  first  witness,  was  admissible.  Lightner  v. 
fike^  4  S.  &  R.  203. 

623.  Declarations  made  by  a  person  after  he  has  parted  with  his  in- 
vest, are  not  evidence  to  impeach  the  title  derived  from  him.  Packer 
.  Oonsalus,  1  S.  &  R.  526. 

624.  And  declarations  by  a  person,  under  whom  a  party  to  a  suit 
aims,  that  he  had  sold  and  conveyed  the  land  to  another,  and  had 
k  claim  to  it,  import  that  he  has  conveyed  by  writingy  and  therefore 
mnot  be  given  in  evidence  without  proof  of  the  loss  of  the  writing. 
V Donald  v.  Campbell,  2  S.  &  R.  473. 

625.  In  covenant  on  a  lease,  the  declarations  of  the  lessor  in  whose 
line  the  suit  is  brought,  for  the  use  of  another,  may  be  given  in  evidence 
r  the  lessee.    Johnson  v.  Kerr,  1  S.  &  R.  25. 

626.  Where  the  sheriff  sold  the  property  of  A  and  By  as  "two  hun- 
^  acres  of  arable  land  more  or  less,''  &c.  and  •A  and  B  had  two 
Ijoining  tracts  there,  it  was  held  that  declarations  of  •d  at  the  time  of 
le,  that  the  land  selling  contained  more  than  either  of  these  tracts  taken 
parately,  were  evidence  in  an  ejectment  by  the  purchaser  against  B 
id  others  for  the  land.     Buchanan  v.  Moore,  10  S.  &  R.  275. 

627.  And  this,  although  Ji  had  assigned  the  land  for  the  benefit  of  his 
editors,  twenty  years  before  the  trial,  the  assignees  not  having  accepted. 

628.  But  a  letter  of  a  grantor  was  held  to  be  admissible  to  gxplain 
e  whole  of  a  transaction,  respecting  which  partial  evidence  had  been 
Ven  by  the  opposite  parly.     Reigart  v.  Ellmaker,  10  S.  &  R.  27. 

629.  Where  a  deed  conveyed  certain  "  lots  in  the  town  of  H.  marked 
i  the  recorded  plan  of  said  town;"  it  was  held  that  evidence  of  de- 
lations of  the  grantor  (since  deceased)  was  admissible  to  prove  the 
entity  of  a  lot;  notice  having  been  given  to  otie  of  his  executors,  a 
kfendant  in  the  suit,  and  he  having  sworn  that  he  never  saw  any  such 
corded  plan,  and  the  records  of  the  proper  county  having  been  searched 
ilhont  success.     Patton  v.  Ooldsborough,  9  S.  &  R.  47. 

630.  But  declarations  of  the  grantor  subsequently  to  his  deed  were 
^Id  not  to  be  admissible  to  defeat  the  grant  by  showing  that  it  was  not 
»c  lot  referred  to.     Ibid,    S.  P.  Brindle  v.  M^Ilvaine,  Id.  74. 

631.  Where  one  had  granted  a  mill  to  j2  and  afterwards  conveyed  to 
^  a  tract  of  land  through  which  the  water  for  the  mill  ran,  it  was  held 
lat  declarations  of  the  grantor,  to  persons  in  possession  under  B,  that 
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ail  the  water  of  the  stream  belonged  to  the  mill,  were  admissible  in  an 
action  against  one  claiming  under  B^  for  obstructing  the  water.  Strkkier 
V.  Todd,  10  S.  &  R.  63. 

632.  The  declarations  of  a  mortgagor  made  after  he  has  parted  with 
the  mortgaged  premises,  are  not  admissible  in  evidence  on  the  trial  of  a 
scire  facias  on  the  mortgage,  where  the  grantee  is  party  ia  interest  u 
terre-tenant.     Hoffman  v.  Zee,  3  W.  352. 

633.  Although  declarations  of  a  grantor,  made  after  the  execution  of 
a  deed,  are  not  admissible  to  invalidate  it;  yet  where  the  qaestioo  istf 
the  sanity  of  the  grantor  at  the  time  of  executing  the  deed,  evidence  ii 
admissible  of  his  acts  and  declarations  about  the  time,  to  show  the  stall 
of  his  mind.     Chess  v.  ChesSy  1  P.  R.  32. 

634.  Where  the  question  was  as  to  the  validity  of  a  deed  executed 
by  a  father  to  a  son,  which  was  impeached  on  the  ground  of  want  of 
consideration,  declarations  by  the  father  made  to  the  scrivener,  at  tin 
time  he  was  writing  the  deed,  that  <<  the  object  was  to  secure  his  sot 
for  money  wliich  he  had  earned  when  working  for  himself^  which  bi^ 
the  father,  had  received,"  were  held  not  to  be  admissible.  Umid 
States  V.  Mertz,  2  W.  406. 

635.  A  conveyance  of  land  contained  a  clause  reciting,  thati^^  aol 
others,  heirs  of  C  Z>,  did  by  their  deed  of  release,  grant  and  confirmiha 
said  land  to  the  said  grantor.  In  an  action  of  covenant  on  the  allegrf 
warranties  in  the  said  conveyance,  it  was  held  that  evidence  of  dedan- 
tions  by  the  grantor  to  the  grantee  before  the  conveyance  wasdraw^ 
that  he  had  not  the  releases,  but  would  obtain  them  in  a  short  time,aid 
of  declarations  by  the  grantee  made  at  the  same  time,  that  he  was  saris' 
fied,  that  the  grantor  was  good  enough  for  him,  and  ihrit  he  must  hare 
a  warranty  title,  was  not  admissible.  Christ ine  w.  Whitehill^l^^i 
R.  98.  i 

636.  It  was  held  in  the  same  case,  that  evidence  of  subsequent de-  | 
clarations  by  the  grantee,  that  the  grantor  had   not  releases  when  ite 
deed  was  given,  but  was  to  get  them  soon,  and  that  the  grantor  vu 
good  enough  for  him,  was  not  ad«nissible.     Ibid. 

637.  It  seems  that  in  an  action  for  a  deceit  in  making  a  false  asser- 
tion, such  evidence  might  be  admiited.     Ihid. 

63S.  Declaratiotis  of  a  person  under  whom  a  party  in  ejectment  claiius. 
may  be  given  in  evidence  against  him,  if  such  declarations  were  made 
during  the  time  that  such  person  was  the  owner  of  the  land.  Rtti^- 
Dickey,  I  W.  1 52. 

639.  Although  declarations  of  a  grantor  after  parting  with  his  liile, 
are  not  evidence  to  support  or  impeach  it  in  the  hands  of  the  grantee, 
yet,  if  part  of  a  conversation  leading  to  such  declarations  have  beea 
given  in  evidence  by  one  party,  the  other  may  inquire  into  the  whole. 
Post  ens  V.  Post  ens,  3  W.  &  S.'  127. 

640.  In  a  scire  facias  to  revive  a  judgment,  evidence  of  declarations 
made  by  a  person,  under  whom  one  of  the  terretenants  claims  while  be 
was  owner  of  the  land,  is  admissible  on  the  part  of  the  plaintiff.  -VauJ 
v.Maus,5  W.  315. 

641.  Admissions  by  a  grantor  while  in  possession,  are  competent  evi- 
dence in  an  ejectment  against  his  grantee.  Kunkle  v.  Wolfenbtr§tr^^ 
W.  126. 
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2.  In  ejectment,  the  question  being  of  adverse  possession  under  the 
te  of  limitations,  declarations  of  a  deceased  occupant  of  the  premises, 
I  ante  litem  motarhy  that  he  held  the  land  under  t/f,  and  not  in  his 
right,  were  held  to  be  admissible.    Rankinv,  Tenbrooky  6  W.  3S8. 

3.  Declarations  of  a  deceased  occupant  of  land,  that  a  certain  other 
in  was  the  owner  of  the  land,  held  to  be  admissible,  being  against 
iterest.     Hiester  v.  Lairdj  1  W.  &  S.  245. 

4.  The  declarations  of  a  trustee,  that  an  investment  made  by  him 
of  the  trust  fund,  after  his  death,  may  be  given  in  evidence  as  proof 
e  fact;  it  being  the  confession  of  one  whose  sa<^rifice,  by  the  narra- 
is  an  equivalent  for  his  oath.  Harrisburg  Bank  v.  Tyler ^  3  W.  & 
r3. 

5.  The  declarations  of  a  cashier  of  a  bank  of  his  knowledge  that 
in  stock  which  stood  upon  the  books  of  the  bank  in  the  name  of  a 
in  individual,  was  a  trust  fund,  invested  for  the  bene6t  of  others, 
be  given  in  evidence,  under  certain  circumstances,  to  charge  the 

:  with  knowledge  of  the  fact.     Ibid. 

6.  In  an  action  against  ^,  B  and  C,  as  partners,  to  recover  the  price 
K>ds  sold  and  delivered  to  t/^,  where  the  defence  was  that  the  articles 
artnership  were  entered  into  through  fratid  on  the  part  o$  «^,  and 
T  actually  carried  into  effect,  it  was  held,  that  the  plaintiffs  might 
in  evidence  an  assignment  by  t/^  of  all  his  estate  and  effects  to  ^,in 
:h  B  was  preferred,  and  the  proceedings  of  B  under  the  assignment. 
}d  V.  Connelly  2  Wh.  542. 

(7.  Where  an  assignment  for  the  benefit  of  creditors  contained  a  pro- 
in  for  the  pnyment,  in  the  first  instance,  of  an  alleged  debt  to  the 
)f  one  of  the  assignors,  it  was  heldy  that  evidence  of  declarations  of 
issignors,  made  after  the  assigtmient,  tending  to  show  that  the  person 
irred  was  not  in  fart  a  creditor,  and  that  the  arrangement  was  in- 
ed  for  the  benefit  of  the  assignor  and  his  family,  was  admissible,  in 
eedings  between  the  assignee  and  judgment  creditors  of  the  assignor. 
'n  V.  Keen,  3  Wh.  347. 

8.  Declarations  of  a  party,  not  ai:nounting  to  more  than  an  ex- 
sion  of  opinion,  on  his  title,  are  not  admissible  against  him.  Colt  v. 
eny  5  W.  525. 

9.  In  ejectment,  where  the  plaintiff  claimed  under  a  sheriff 's  sale  of 
and,  as  the  property  of  Ji  and  B,  and  a  deed  from  the  sheriff  to  C, 
the  defendants  claimed  part  of  the  land  under  a  deed  from  By  who 
inued  on  the  land  after  the  sheriff's  sale;  and  the  question  was,  us  to 
)articular  land  sold  by  the  sheriff,  in  respect  to  which  the  testimony 
'  had  been  taken  by  the  defendants,  it  was  heldy  that  a  deposition  of 
ontaining,  among  other  things,  the  declarations  of  B  respecting  the 
sold  at  the  sheriff's  sale,  was  admissible  for  the  plaintiff.  Schall  v. 
leVy  3  Wh.  250. 

H).  In  ejectment,  evidence  is  not  admissible  on  the  part  of  the  de- 
ant,  of  declarations  made  by  the  ancestor  of  the  plaintiffs,  that  he 

parted  with  the  ownership  to  a  third  person  for  a  price  paid,  and 
he  had  surrendered  the  possession  to  such  vendee,  if  the  defendant 
ITS  no  privity  or  connection  with  such  vendee.    Lee  v.  Parkevy  5 

342. 
>1.  In  ejectment  by  the  devisees  of  A  against  one  claiming  under  a 
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deed  from  Ji^execwted  by  B  his  brother,  and  attorney  in  fact, the allega> 
tion  on  the  part  of  the  plaintiffs  being  that  J^  was  non  compoi  mrn^ 
its  at  the  date  of  the  deed,  it  was  heldj  that  evidence,  of  declaiatiooi 
that  ji  was  non  compos  about  the  time  of  the  execution  of  the  pon 
of  attorney  and  deed,  was  not  admissible  on  behalf  of  the  piaiotifi 
Bensell  v.  Chancellor^  5  Wh.  371. 

652.  The  declarations  or  acts  of  a  party  in  ejectment,  roadeordoBi 
either  before  or  after  suit  brought,  tending  to  show  that  he  htd  Dota 
good  title  to  the  land,  are  admissible  in  evidence  against  him.  Galbram 
V.  Elder  J  8  W.  103.     Kennedy,  J. 

653.  In  ejectment,  by  one  claiming  under  a  patent  from  the  ooi* 
monwealth,  it  was  held^  that  evidence  that  the  plaintiff  had  boQgk 
the  land  afterwards  at  a  sale  for  taxes,  was  admissible  on  the  partoflb 
defendant,  for  the  purpose  of  proving  that  the  plaintiff  had  ^no  coni- 
dence  in  his  original  title,and  had  purchased  at  the  treasurer's  sales^fortli 
purpose  of  fortifying  himself  with  a  better.''  Id.  81.  (Hustov,  J.fr 
seniing.) 

654.  Where  ^^  who  claimed  a  tract  of  land,  acted  as  chain-bearer ir 
a  jury  of  view  in  a  suit  between  ^and  C,  conversations  between  Jul 
C  relati\l&  to  the  locality  of  the  tract  claimed  by  •^y  where  there  was  M 
proof  that  he  could  or  did  hear  the  conversations,  were  held  not  toii^ 
evidence  against  him.     Moore  v.  Smithy  14  S.  &  R.  388. 

655.  The  declarations  of  a/^,  the  obligee  of  a  bond,  made  before  tb 
assignment,  as  to  his  being  paid  the  amount^  were  held  to  be  evideMi 
in  an  ejectment  to  recover  the  land  for  the  consideration  of  which  tb 
bond  was  given,  brought  against  one  holding  the  land  by  deed  from  4 
and  also  holding  the  bond  by  assignment.  Brindle  v.  ArJlvaine.M 
&  R.  282. 

656.  In  an  action  by  the  assignee  of  a  note  against  the  drawer,  onihe 
plea  of  payment  with  leave  to  give  the  special  matter  in  evidence, the 
defendant  cannot  give  in  evidence  declarations  made  by  the  payee  beftw 
the  assignment,  "  that  he  would  fix  the  drawer,''  if  no  notice  had  beai 
given  by  the  defendant  that  such  declarations  would  be  offered.  Li^hij 
V.  Brenner,  14  S.  &  R.  127. 

657.  Where  the  plaintiff  was  drawer,  and  the  defendant  wilhothm 
endorsers  of  a  promissory  note,  which  the  plaintiff  had  paid,it  wasAfW 
that  declarations  of  other  endorsers  that  the  parties  had  agreed  to  be 
mutually  responsible  for  the  note  were  not  evidence  against  the  defend- 
ant; there  being  tio  proof  of  a  partnership.  Slaymaker  v.  Giindackr^ 
10  S.  &  R.  75. 

658.  A  receipt  by  the  assignor  of  a  single  bill,  given  after  the  assign- 
ment, is  not  evidence  for  the  obligor  in  an  action  on  the  bill  in  theiiaDie 
of  the  obligee  to  the  use  of  the  assignee:  the  assignor  being  a  coropetcDi 
witness  to  prove  the  fact.     Morton  v.  Morton,  13  S.  &  R.  107. 

659.  The  declarations  of  the  plaintiff's  testator  respecting  theacconnt 
with  the  defendant,  are  not  evidence,  unless  to  rebut  a  presiiraptioo 
arising  from  such  testator  having  been  an  administrator  of  the  defendant's 
intestate,  and  not  having  brought  forward  his  account.  Scull  v.  Walkct^ 
15S.  &R.  231. 

660.  On  l\\e  Vm\o^  ^fe\%w^d  \s^vie  to  ascertain  whether  a  certain  judg- 
meut  assigned  lo  vVv^  ^W\^v\^^^^^\\^\vV\^^'«^%>wt\db>iN^ 
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assignor,  made  before  the  assignment,  that  the  defendant  had,  a  few 
I  alter  the  entry  of  the  judgment,  but  before  it  had  come  to  his 
viedge,  paid  him  a  certain  sum,  in  consideration  whereof  he  had 
ed  not  to  enter  judgment,  were  admissible  on  the  part  of  the  defend- 

KeU^g  V  Krauser^  14  S.  &  R.  137. 
II.  Declarations  of  a  bankrupt  before  assignment  are  evidence  against 
sees.  Marks  v.  Barkery  1  W.  C.  C.  R.  185. 
8.  Declarations  of  a  party  at  the  time  of  paying  money  for  a  tract 
nd,  **  This  is  the  amount  for  the  tract;  it  is  mine  nowy^  are  evi- 
3,  if  made  to  a  person  entitled  to  receive  the  money,  and  not  con- 
:ted;  or  if  spoken  to  another  in  so  loud  a  voice  as  to  make  it  quite 
in  that  the  words  were  heard  by  the  receiver  of  the  money.  Vin* 
v.  Huffy  8  S.  &  R.  281. 

3.  So,  on'  a  scire  facias  on  a  mortgage,  on  the  plea  of  payment  with 
,  &c.,  it  is  competent  for  the  defendant  to  give  in  evidetice  declara- 
of  the  mortgagee,  that  it  was  for  more  money  than  the  mortgagor 
eceived,  part  only  of  the  sum  mentioned  in  the  mortgage  having 
paid  to  him.  Mackey  v.  Brownjieldy  13  S.  &  R.  239. 
t.  Declarations  made  by  the  vendor  in  a  bill  of  sale  of  goods,  after 
lie,  cannot  be  given  in  evidence  to  invalidate  the  sale.  Babb  v. 
xson^  12  S.  &  R.  328. 

5.  Where  a  judgment  has  been  opened  to  try  whether  there  was 
illusion  between  the  plaintiff  and  defendant,  to  prejudice  creditors, 
rations  of  the  defendant,  made  in  the  absence  of  the  plaintiff,  are 
vidence  against  him.    Whiting  v.  Johnsouy  11  S.  &  R.  328. 

6.  In  ejectment,  where  the  defendant  claimed  under  a  sale  by  order 
phans'  Court,  the  fairness  of  which  was  disputed,  it  was  heldy  that 
rations  of  the  purchaser,  as  to  what  he  intended  to  bid,  were  not 
ssible  on  the  part  of  the  defendant,  but  that  evidence  might  be  given 
I  offer  to  take  others  as  partners  into  the  purchase,  to  show  that  the 
was  not  purchased  at  an  under  value.  Selin  v.  Snyder y  11  S.  & 
19. 

7.  Notwithstanding  evidence  has  been  given,  on  the  part  of  the  de- 
mt,  of  declarations  made  by  a  person  under  whom  the  plaintiffs 
1,  it  is  not  competent  for  the  plaintiffs  to  give  in  evidence  other  de- 
lions  by  the  same  person  on  other  occasions.  M^Peake  v.  Hutchin- 
5  S.  &  R.  295. 

8.  The  declarations  of  a  party  that  he  did  not  buy  the  lands  in  dis- 
,  are  evidence  against  him,  but  are  kiot  a  positive  bar  in  equity. 
rtz  V.  Moorcy  5  S.  &  R.  257. 

19.  In  an  action  against  a  surety,  on  a  recognisance  for  good  beha- 
r,  the  confessions  of  the  principal,  that  he  had  published  certain 
I,  may  be  giveti  in  evidence.  Jiliter  of  the  admissions  of  the  coun** 
)r  the  principal  in  a  former  suit  against  the  principal.  Respublica 
kivieSy  3  Y.  128. 

'0.  So,  in  an  action  on  a  bond,  against  a  principal  and  surety,  the 
38sions  of  the  principal  may  be  givei^  in  evidence.  Simonton  v. 
eker,  2  W.  C.  C.  R.  473. 

fl.  So,  in  ejectment  by  the  devisees  of  t^,  a^inst  By  parol  evidence 
be  given  of  the  declarations  ol^S,  that  the  land  in  question,  which 
bad  purchased  in  ber  own  name,  was  boughl  fox  iVve  v\sft  ol  B^'wv^ 
voz.  x — 67 


ti74.  wnere  lana  Mad  Oeen  devisea  oy  jt,  to  nis  v 
mainder  to  B,  evidence  of  declarations  by  the  widow, 
made  by  her  undue  influence,  and  impoaition  practist 
was  ruled  to  be  inadmissible  in  an  action  brought  by  tl 
to  recover  the  estate.     Gallagher  v.  Sogers,  I  Y.  390 

675.  The  declarations  of  the  widow  of  an  obligee  ir 
possessed  herself  of  the  bond,  against  the  consent  of  t 
who  was  not  interested  in  ihe  bond,  were  ruled  to 
prove  that  the  bond  was  discharged.  Boltz  Sf  at.  r.  B 

676.  Where  evidence  had  been  given  of  an  admissit 
that  he  was,  at  one  litne,  interested  in  a  firm,  it  was  hi 
of  the  firm  might  be  given  in  evidence,  as  part  of  his  ad 
the  nature  of  his  interest,  although  he  had,  at  Ihe  sai 
that  his  connection  with  the  firm  had  ceased  before  ll 
notes  upon  which  the  sait  was  brought.  Thommon 
&  R.  23S. 

677.  In  an  action  by  one  partner  against  another,  e 
nership  book  by  one,  afler  dissolution  of  the  partnen 
against  him  who  made  them.     Simonlon  v.  Boucher, : 

678.  The  acknowiedgment,  by  the  known  partner,) 
a  partnership,  cannot  be  given  in  evidence  against  anc 
dormant  panner.     Corp  v.  Robinson,  2  W.  C.  C.  R. ! 

679.  The  official  acts  and  declarations  of  the  truste 
tion,  both  before  and  after  its  incorporation,  are  evidi 
Constituents.  Aliter  of  confessions  of  trustees  not  mat 
of  their  acting  as  such.     Magill  v.  Kauffman,  4  S.  4 

680.  A  corporation  cannot  be  affected  by  declaratun 
as  to  what  passed  at  a  meeting  of  the  corporation, 
would  not  be  admissible  in  evidence.     Id.  381. 


EVIDENCE.  605 


€83.  la  an  action  b^  a  banking  company  on  a  promissory  note  against 
3  endorser,  on  the  plea  of  payment,  a  receipt  signed  by  the  president  of 
a  bank  (thongh  not  as  such)  for  money  to  be  deposited  in  the  bank  to 
e  credit  of  v!?,  who  was  the  original  debtor,  is  evidence— but  not  con- 
Mive—against  the  plaintiffs,  although  notice  had  not  been  given  prevU 
IS  to  the  trial.     Sterling  v.  Marietta  Co.y  11  S.  &  R.  179. 

684.  Declarations  by  a  person  who  had  been  president  of  the  bank, 
specting  payment  made  on  a  note,  are  not  evidence  in  an  action  by 
e  bank  upon  the  note.    Ibid. 

685.  Declarations  of  a  person  named  as  executor  and  devisee  in  a 
rtain  will,  are  not  evidence  in  an  action  in  which  the  validity  of  the 
ill  is  ia  question,  in  which  he  is  not  a  party,  and  would  be  a  competent 
itness.    Light ner  v.  Wtke^  4  S.  &  R.  203. 

686.  The  general  rule,  that  facts  are  to  be  proved  on  oath,  extends  to 
ents  as  well  as  other  persons;  and  the  exception  is  confined  to  acts, 
lements,  or  declarations  of  an  agent,  while  he  is  employed  in  making 
agreement,  or  acting  within  the  scope  of  his  authority.  Shelhamer 
Thomas,  7  S.  &  R.  109. 

»87.  Letters  or  declarations  of  an  agent  are  not  evidence  to  prove  the 
t8  stated  in  them,  if  his  parol  testimony  can  be  obtained.  But  if  the 
3ct  be  to  prove  that  an  agent  made  certain  statements,  his  letters  or 
larations  are  evidence,  not  of  the  facts  stated  in  ihem,  but  th^t  the 
ements  were  made.    Blight  v.  Ashley  4'  aLy  1  P.  C.  C.  15,  21. 

88.  Such  declarations  may  be  given  in  evidence,  to  corroborate  or 
:redit  other  declarations,  which  have  been  proved;  but  what  he  has 
I,  not  acting  in  his  agency,  cannot  be  received  to  establish  any  inde- 
dent  fact.     Turnhull  fy  al  v.  O'Haray  4  Y.  446. 

89.  And  the  declarations  of  an  agent,  appointed  to  effect  an  insu- 
ce,  are  not  evidence  against  his  principal,  where  they  relate  to  other 
Lters,  subsequent  to  the  insurance  effected.  Millick  fy  aL  v.  Peterson^ 
V,  C.  C.  H.  31. 

90.  Declarations  of  an  alleged  agent  in  regard  to  the  business  of  a 
d  person,  are  not  admissible  to  charge  a  party  without  proof  that  the 
ty  was  connected  with  such  third  person.  Irvine  v.  Buckaloe,  12 
k  R.  35. 

»91.  Where  a  receipt  was  offered  on  the  part  of  the  defendant,  signed 
A  and  B;  and  to  prove  that  A  was  an  agent  of  the  defendant,  a  wit- 
s  was  called  who  testified  that  he  had  done  business  with  A,  as  agent 
the  defendant,  one  or  two  years  after  the  date  of  the  receipt;  it  was 
W  to  be  error  on  the  part  of  the  court  to  instruct  the  jury  to  take  it  into 
isideration,  if  they  believed  the  witness,  but  if  they  disbelieved  him^ 
tirely  to  reject  it.     Ibid. 

B92.  Where  the  deposition  of  a  witness  stated,  <Uhat  the  clerk  of  A 
316  to  the  house  of  the  plaintiff,  and  requested  that  the  plaintiff  would 
lew  a  certain  note,  and  that  the  plaintiff  agreed  to  renew  it,"  &.C.  it 
u  held  that  it  was  not  necessary  to  produce  the  clerk  of  Aj  to  prove 
^t  he  was  sent  by  «/?,  but  that  being  his  agent  his  sayings  and  doings 
§ht  be  proved.  Ship  Portland  v.  Leuns,  2  S.  &  R.  197. 
693.  The  general  rule  is  this:  when  it  is  proved  tllat  one  is  the  agent 
Anotheri  whatever  the  agent  does,  or  says,  or  writes  at  the  making  of 
^Qtract  as  agent^  is  admissible  in  evidence  against  the  principal;  but 


V.  Stewart,  6  W.  490.    KKirasDr,  J. 

696.  Where  there  is  some  evidence,  hoiveTer  slig 
of  an  agency,  declarations  of  the  alleged  agent  are  at 
a  question  of  fact  for  the  jury  whether  the  agency  hai 
of  the  declaration.     Stewariaon  v.  Watts,  S  W,  392 

697.  In  an  action  against  carriers  for  the  Don-dt 
declarations  of  the  agent,  who  was  alleged  to  have 
warded  the  parcel,  made  "  shortly  after"  the  day  oi 
alleged  was  sent,  were  held  to  be  admissible  agau 
Stockton  V.  Demuth,  7  W.  39. 

69S.  Statements  made  by  an  alleged  agent,  when 
of  hisanthority,  or  before  it  originated,  or  after  it  haa 
tnissibte  to  affect  his  principal.     Clark  t.  Bakeri  2  y 

699.  The  agency  of  a  party  cannot  be  proved  b 
Ibid. 

700.  In  an  action  forlumber,furnishedtocenaiali 
been  erected  under  an  agreement  made  by  the  defen 
the  building,  with  ^,  a  carpenter,  and  B,bl  bricklayer 
carliGcate,  signed  by  ./?  and  B,  setting  forth  tbat  all  th 
and  materials  had  been  paid,  was  not  admissible  ag 
although  ^  was  dead:  And  ^,  having  been  examin 
the  part  of  the  plaintiffs,  it  was  held  that  he  could  not 
not  stated  verbally  or  in  writing,  that  "all  the  bills,  fo 
materials,"  had  been  paid  prior  to  the  institution  of  t 

701.  Declarations  made  by  an  agent  at  the  time 
showing  on  whose  account  and  behalf  the  money  wi 
sible  as  part  of  the  res  gtsta.    Levering  v.  Bittenht 

702.  Quere,  Whether  the  acknowledgment  of  a 
things  done  by  him  in  the  courae  of  his  office,  is  ei 
principal.    Hec&er  v.  Jarret,  3  Binn.  404. 

703.  The  declarations  of  a  deputy  sheriff  to  the  i 
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ridence  a  letter  from  Bj  ackDowledging  that  he  had  received  certain 
:handize  from  the  plaintiff.  Longenecktr  v.  Hyde^  6  Binn.  1. 
16.  Declarations  of  a  witness  cannot  be  given  in  evidence,  except  in 
rer  to  evidence  of  other  declarations  of  the  witness,  inconsistent  with 
I  ha  had  before  sworn  to.  Wright  v.  Deklyne,  1  P.  C.  C.  203. 
^7.  An  offer  made  by  one  party,  but  not  accepted  by  the  other,  can- 
>e  given  in  evidence.  Htrr  v.  Slotighj  2  Br.  1 1 2,  in  note.  Slocum 
^kins,  3  S.  &  R.  295. 

)6.  Where  a  witness  stated  that  the  plaintiff  gave  him  a  check,  pay- 
to  Jiy  with  orders  not  to  deliver  it  until  he  saw  that  a  certain  note 
been  discounted,  it  was  held  that  the  delivery  of  the  check  and  the 
rs  were  one  transaction,  and  that  therefore  the  orders  of  the  plaintiff 
it  be  proved.  Ship  Portland  v.  Lewis j  2  S.  &  R.  197. 
9.  Declarations  of  one  man  are  not  evidence  against  another/unless 
are  proved  to  have  been  engaged  in  a  common  enterprise;  in  such 
they  are  evidence,  but  not  conclusive.  Com.  v.  Eberle  4*  al-j  3  S. 
9. 

0.  What  a  witness,  who  has  been  examined  for  the  commonwealth 
>een  heard  to  say,  as  to  the  intentions  and  views  of  the  prosecutors, 
rrying  on  the  prosecution,  cannot  be  admitted,  unless  the  witness  is 
sd  to  be  connected  with  the  prosecutors,  or  the  evidence  is  offered 
scredit  him.    Ibid. 

1.  Querej  Whether,  such  evidence  would  be  admissible  on  any 
ad  but  that  of  discrediting  the  witness.    Ibid. 

2.  To  prove  the  defendant's  confession,  by  two  witnesses,  in  an  in- 
lent  for  treason,  is  not  sufficient  under  the  act  of  assembly  to  convict 

But  a  confession  is  good  by  way  of  corroboration.  Therefore, 
'e  the  defendant  had  been  proved  guilty  of  one  overt  actj  it  was  heldj 
his  confession  might  be  produced  to  substantiate  another  species  of 
on.  Reapubliea  v.  Sober ts^  1  D.  39.  Respublica  v.  M*Carty,  2 
5. 

3.  Most  of  the  authorities  seem  to  lean  against  the  admission  of  the 
r's  confession  in  the  presence  of  two  witnesses,  as  sufficient  for  con- 
>n,  unless  made  at  the  time  of  committing  the  criminal  act,  or  before 
igistrate,  duly  authorised.     Ibid.    M'Kean,  C.  J.    2  D.  88. 

4.  A  confession  of  a  prisoner,  put  in  writing  from  his  mouth  by  a 
istrate,  though  not  signed  by  the  prisoner,  was  admitted  on  a  trial 
Qurder.     Pennsylvania  v.  SioopSy  Add.  383. 

.5.  On  an  indictment  for  murder  on  the  high  seas,  by  means  of  poi- 
the  Court  admitted  evidence  of  a  conversation,  in  which  the  defend- 
after  the  murder  had  been  eommitted,  informed  the  witness  of  a 
emplated  plan  to  administer  poison  to  the  crew  of  a  vessel,  adding 
'  he  had  had  experience  of  it;  the  evidence  being  admitted  to  prove 
cknowledgment  that  the  witness  had  administered  poison  previotisiy, 
the  acknowledgment  that  <<  he  had  had  experience  of  it,"  not  being 
ligible  without  connecting  it  with  the  rest  of  the  conversation.  United 
es  V.  Tardy  J 1  P.  C.  C.  458. 

6.  Declarations  by  a  principal  in  a  bond,  to  a  witness  in  the  absence 
Q  surety,  that  a  judgment  note  which  he  gave  to  him  to  deliver  to 
tirety,  was  for  the  purpose  of  securing  him,  accompanied  by  proof 
the  note  was  delivered  to  the  surety,  and  thai  he  euVetedi  vx"^  \v\^V 


derendani,  in  favour  of  the  intestate,  where  the  de 
bonds  had  been  given  to  the  defendant  by  the  int 
father:  it  was  held,  that  declarations  of  the  itilestale 
of  the  defendant,  lending  to  negative  the  allegatiot 
were  not  admissible  in  evidence.     Romig  v,  Romig 

719.  The  rule  of  policy  which  protects  the  husba 
sions  of  his  wife,  is  inapplicable  to  such  as  are  in  the 
respect  to  wtiichthe  presumptions  to  which  iheygivi 
from  the  credit  of  the  parly,  but  the  fact  that  sue 
actually  made.     Stee/ev.  Thompson,  3  P.  R.  39.    i 

730.  Therefore,  where  a  man  was  sought  for  at 
order  that  a  tender  inighl  be  made  to  him,  and  his  ' 
informmion  where  he  may  be  found,  and  declared  tli 
the  tender,  such  declarations  may  be  given  in  evideiu 
son,  3  P.  R.  34. 

721.  Whether  the  declarations  of  one  of  several 
fiible  in  evidence  to  invalidate  the  will,  upon  an  issu 
dubitatuT.  In  Bovard  v.  Wallace,  4  S.  &  R.  499, 
nold,  13  S.  &  R.  323,  such  declarations  were  held 
but  in  Dietrich  v.  Dietrich,  1  P.  R.  306,  the  coiirt  i 
on  the  question:  Gibsok,  C.  J.  and  Smith,  J.  being  ii 
to  the  decision  in  Bovard  v,  tVallace,  and  Nuaat 
Huston,  J.  and  Ross,  J.  being  of  opinion  that  the  e 
sible  in  the  particular  case — the  person  whose  decla 
being  the  principal  devisee  and  sole  plaintiff  in  the  ( 

732.  Declarations  of  a  partner  not  party  to  the  sui 
evidence  of  partnership.     Martin  v.  Kaffrath,  16  I 

723.  Evidence  is  admissible  of  admissions  made 
plaintiffs  or  defendants,  respecting  material  facts  wi 
of  the  party  making  the  admissions;  but  declaration 
plaintiffs  or  defendants  of  what  he  has  heard  Ih 
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nix^ion  of  evidence  of  acts  of  one  to  affect  the  other  parties.  Rogers 
Hall,  4  W.  359.  Gibbs  v.  Neely,  7  W.  305. 

1%1,  Where  evidence  has  been  given,  tending  to  establish  a  combina- 
D  to  defrand  creditors,  the  declarations  of  either  party  to  it,  although 
I  made  in  the  presence  of  the  other,  may  be^given  in  evidence.  ATKee 
Oilehrist,  3  W.  230. 

128.  On  the  trial  of  an  issue  to  determine  the  validity  of  a  bond,  given 
a  father  to  his  son,  evidence  having  been  given  to  show  a  combina- 
I  between  the  two,  to  commit  a  fraud  upon  the  creditors  of  the  former, 
ras  held  that  declarations  of  the  obligor  in  the  absence  of  the  obligee, 
t  the  bond  was  given  for  the  purpose  of  keeping  off  his  creditors, 
without  any  consideration,  were  admissible  in  evidence.  Seiieji' 
h  V.  Beiienbachy  1  R.  362;  S.  P.  Wilbur  v.  Strickland,  1  R.  458. 

29.  The  declarations  of  a  person,  while  holding  the  legal  title  to  an 
.te,  that  he  was  merely  a  trustee  for  another  who  had  paid  the  pur- 
se-money, are  admissible  in  evidence  against  all  persons  claiming 
ler  him,  although  he  be,  at  the  time  such  declarations  are  offered  in 
knee,  in  full  life,  and  within  the  reach  of  the  process  of  the  court. 
Wehouse  v.  Slong,  3  R.  437.     (Huston,  J.  dissenting.) 

30.  In  ejectment,  evidence  of  acts  and  parol  declarations  by  the 
Atiff,  tending  to  prove  that  he  had  rescinded  a  contract  for  the  pur- 
se of  land,  and  abandoned  a  title  which  he  had  acquired  under  a 
J,  is  not  admissible.    Paull  v.  Mackey,  3  W.  110. 

)1.  In  replevin,  where  the  plaintiff  claimed  under  a  sale  of  the  goods 
J,  and  the  defendant  claimed  as  purchaser  at  sheriff's  sale  of  the 
e  goods  as  the  property  of  A,  the  question  being  whether  the  sale 
16  execution  was  first  in  point  of  time,  it  was  held  that  evidence  of 
trations  by  A,  made  before  the  sheriff's  sale,  was  admissible.  Cald-- 
V.  Gamble,  4  W.  %^2, 

\%.  It  was  held  also  that  a  receipt  given  by  A  to  the  plaintiff,  for 
of  the  purchase-money,  dated  before  the  execution,  was  admissible. 

(3.  If  an  action  by  trustees,  in  a  domestic  attachment,  to  recover 
Proceeds  of  goods  which  had  belonged  to  A,  the  absconding  debtor, 
which  were  alleged  by  the  defendant  to  have  been  delivered  by  A 
iro,  for  the  purpose  of  securing  a  debt  due  to  him  by  A,  it  is  com- 
nt  for  the  defendant  to  prove  by  any  disinterested  witness,  acts  and 
orations  of  •^  prior  to  the  issuing  of  the  attachment,  tending  to  show 
I  delivery,  and  it  is  not  necessary,  that  A  should  be  examined  to 
-e  such  contract.  Ankrim  v.  Woodioard,  4  R.  345. 
)4.  And  such  evidence  is  admissible,  although  •/?  may  have  been 
nined  as  a  witness  for  the  defendant,  and  given  no  evidence  upon 
subject.    Ibid. 

35.  On  the  trial  of  an  ejectment,  where  one  question  was,  whether 
plaintiff  had  paid  the  purchase-money  of  a  certain  tract,  the  de- 
Lant  gave  evidence  to  show  that  the  plaintiff  was  insolvent,  and  the 
ntiff  offered  the  will  of  A  to  show  his  admission,  that  the  plaintiff 
I  joint  owner  with  him  of  certain  lands,  and  containing  a  direction 
meeting  his  share  of  the  proceeds,  amounting  to  a  certain  sum:  Held, 
t  the  will  was  not  admissible.  Pipher  v.  Lodge^  16  S.  &  R,  214. 
^«iRS^J.  dissenting.) 


738.  Such  declarations,  however^are  open  to  pro 
mislake.     Ibid. 

739.  In  an  action  by  one  co-obligor  on  a  bond 
obtain  contribution,  the  defendant  agreed  to  Bubmi 
decision  of  the  fart  of  payment  lo  him  of  the  ami 
the  plaintiff :  Held,  that  counter-declarations  of  the 
conversation  or  on  oatli,  were  admissible  OD  the  pi 
to  show  want  of  good  faith  or  of  memory  in  the 
CTaig,  5  R.  91. 

740.  In  an  action  by  the  executors  of  the  will  o 
minisiratoT  of  B,  to  recover  a  proportionable  par 
paid  by  ^,  upon  a  contract  for  the  purchase  of  li 
alleged  that  S  was  equally  interested,  the  evidenci 
of  a  series  of  letters  written  by  B  to  J?,  from  1805 
that  certain  letters  written  by  j9  to  »^,  between  ISl' 
ing  no  allusion  to  the  subject,  were  admissible  on 
fendanis  to  show,  that  the  agreement  for  the  partici 
in  the  purchase  had  been  rescinded.     Brady  v.  Cm 

741.  In  an  action  in  the  District  Court  by  the  payi 
of  a  promissory  note,  it  was  hrld,  that  an  affidan 
same  case  made  by  the  defendant  under  the  act  oi 
admitted  the  making  of  the  note,  might  be  read 
plaintiff  as  an  admission  of  the  fact  of  malting  the  i 
Latire,  6  Wh.  430. 

742.  In  an  action  by  the  endorsee  of  a  note  again 
rations  of  the  payee  after  he  had  parted  with  bis  inl 
sible.     Camp  v.  Walker,  5  W.  482. 

743.  In  an  action  by  t^  to  the  use  of  B  against 
promise  by  C  to  pay  the  plaintiff  a  debt  which  C 
him,  for  sea-stores  furnished  by  the  plaintiff  to  a  a 
and  1828.  then  owned  by  D,  and  which  vessel  was 
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led  to  aD7  other  matter.  The  witness  for  the  defendant  was  admit- 
lotwithstanding  the  objection.  Held^  that  upon  these  circiimstances, 
irations  of  the  plaintiff  respecting  the  general  character  of  his  son 
eracity  were  not  admissible  on  the  part  of  the  defendant.  Quinn 
rwDtlly  4  Wh.  334. 

6.  In  an  action  brought  by  the  administrator  of  a  deceased  grand- 
against  the  administrator  of  the  grandfather,  to  recover  a  distribn- 

share  of  the  personal  estate  of  the  latter,  an  account  in  the  hand* 
ng  of  the  deceased  parent  of  the  grandchild,  is  evidence  to  show 
ndebtedness  of  sn^h  deceased  parent  to  the  grandfather.  Levering 
itienhouse,4  VVh.  130. 

7.  In  such  action,  declarations  by  the  deceased  grandfather  are  not 
mce  to  establish  the  indebtedness  of  his  son,  unless  made  in  the 
ing  of  the  son.    Ibid, 

8.  Parol  declarations  of  a  deceased  parent,  tending  to  show  that  a 
had  been  advanced  by  him,  made  in  the  absence  of  such  child,  are 

idmissible  to  charge  such  child,  without  some  evidence  aliunde  of 
ict  of  the  receipt  of  money  or  other  thing  by  the  child.    Ibid. 

9.  In  an  action  against  a  factor  to  recover  the  amount  of  a  balance 
ed  to  be  due  to  the  principal  abroad,  and  remitted  by  a  bill  of  ex- 
ge,  endorsed  by  the  defendant,  which  was  protested  for  non-pay- 
,  where  the  question  was,  whether,  by  receiving  a  certain  per 
ige  for  '^commission  and  guaranty,"  the  validity  of  the  remittance 
guaranteed,  it  was  held^  that  letters  of  the  defendant  to  another 
antile  person  abroad,  and  accounts  sent  by  the  defendant  to  him, 
ing  his  transactions  of  a  similar  nature  with ,  that  other  person, 
!  not  admissible  on  the  part  of  the  plaintiff— being  res  inter  alias 

Sharp  V.  Emmet^  5  Wh.  288. 
0.  Where  an  assignment  for  the  benefit  of  creditors  contained  a 
ision  for  the  payment  in  the  first  instance,  of  an  alleged  debt  to  the 
>f  one  of  the  assignors,  it  was  held^  that  evidence  of  declarations  of 
issignors,  made  after  the  assignment,  tending  to  show  that  the  per- 
preferred  was  not  in  fact  a  creditor,  and  that  the  arrangement  was 
ided  for  the  benefit  of  the  assignor  and  his  family,  was  admissible, 
roceedings  between  the  assignee  and  judgmopt  creditors  of  the 
[nor.     Irtoin  v.  JSTcen,  3  Wh.  347. 

>1.  The  English  rule  seems  to  be,  that  the  court  roust,  in  the  first 
mce,  decide  upon  the  existence  of  the  consciousness  of  death  on  the 
1  of  the  declarant  before  permitting  his  declaration  to  go  to  the  jury; 
the  consciousness  of  death  may  be  inferred  by  the  judge  from  the 
re  of  the  wound  or  state  of  illness,  or  other  circumstances  of  the 
,  although  the  deceased  should  not  have  expressed  any  apprehension 
anger.  Commonwealth  v.  Murray^  3  Ash.  41. 
S8.  It  is  not  essential  that  the  consciousness  of  approaching  death 
lid  be  expressed  by  the  dying  man  himself;  it  may  be  collected 
sr  from  the  circumstances  of  the  case,  as  the  nature  of  the  wound 
state  of  the  body,  or  from  expressions  used  by  the  deceased.  Com^^ 
iwealth  V.  Williams^  2  Ash.  69. 

S8.  The  judge  must  be  satisfied  of  the  existence  of  consciousness  of 
mching  death  before  he  admits  the  declarations.    Ibid. 
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it  toaa  executed,  in  cases  ni  fraud  and  of  frusta,  tho 
declared  in  writing,  &c.  Thomson  S(  al.  v.  White,  1  I 
V.  Iddings,  7  S.  &  R.  1 14. 

757.  In  many  cases,  since  (he  decUralion  of  indepen 
dence  h&s  been  received  to  explain,  and  in  some  k 
appeared  on  tlie  face  of  the  writings.  M'Meenv.  i 
M'KSAM,  C.  J. 

75S.  A  written  instrument  cannot  be  explained  by 
unless  it  refers  to  6ome\\\\n%  dehors  of  so,  ambiguou 
require  explanation.  M^ Da-mot  v.  United  States  In 
«07. 

759.  Whenever  (he  question  arises  on  the  constrQCtii 
words,  no  parol  evidence  can  be  adtniiied.  Id.  609. 

760.  It  is  not  every  uncertainty  or  ambiguity  appare 
an  instrnment,  which  will  justify  the  introduction  of  pi 
explain  it:  it  is  only  iu  cases  where  the  ambiguity  avoiii 
the  modern  doctrine  is,  that  where  a  subject  ezista,  wt 
terms  of  the  will,  and  to  which  they  are  perfectly  oppli 
latent  ambiguity.    fFasthoffv.  Dracourt,  3  W.  249.    ] 

761.  Ont  he  subject  of  parol  evidence,  we  seem  to  h 
in  this;  whatever  material  to  the  contract  was  ezprem 
when  the  bargain  was  concluded  and  the  article  dtai 
expressed  in  the  article,  be  proved  by  parol,  unless  perht 
contrnry  to  the  writing.    Bollinger  v.  Eckert,  16  S.  i 

TOK,  J, 

762.  The  rule  that  parol  evidence  is  not  admissible  t 
diet  written  inatriiments,  applies  only  to  cases  between  i 
instrument,  their  representatives,  and  (hose  claiming  i 
not  to  strangere.     Kreider  v.Laffertv,  1  Wh.  303.   Ki 
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i€  instrnmenty  and  should  be  clear,  precise,  and  indubitable,  to  au- 
se  the  court  to  leave  it  to  the  jury  to  presume  fraud  or  oiistake. 
ev.Sherkj  1  W.  &  &  195. 

6.  Parol  evidence  is  admissible  in  all  cases  where  it  is  necessary  to 
r  wliat  cause  of  action  (he  plaintiff  prosecuted  before  arbitrators,  or 
:  matter  of  discount  was  brought  forward  by  the  defendant.  Bazire 
arry,  3  S.  &  R.  461.    Zigler  v.  Zigler,  2  S.  &  R.  286. 

7.  Querty  Whether  parol  evidence  could  be  received  of  a  mistake, 
3  by  the  clerk  of  the  peace  of  the  county  in  registering  the  name  of 
pro  slave,  the  original  return  of  the  supposed  owner  being  missing. 
ipbell  V.  Wallace,  3  Y.  572. 

8.  Parol  evidence  that  a  negro,  named  Lucy^  was  the  'person  in- 
id  to  be  entered  in  the  registry,  where  the  entry  was  by  the  name 
uihy  was  rejected.   Lucy  v.  Pumfrey,  Add.  380. 

9.  But  parol  evidence  was  admitted  to  prove  that  an  entry  of  a  ne- 
purporting  to  have  been  made  on  a  certain  day,  was  not  made  until 
IT  day.     Oiles  v.  MeekSj  Add.  384. 

0.  Parol  evidence  is  inadmissible  to  show  that  a  certain  part  of 
included  in  a  deed  by  administrators,  was  excepted  out  of  the 

e,  at  the  time  of  sale.     Snyder  v.  Snyder ,  6  Binn.  483. 

1.  The  general  rule  of  law  is,  that  parol  evidence  of  declarations  of 
ictioneer,  to  contradict  the  written  terms  of  the  sale,  are  not  admis- 
.    Wright  V.  Deklyne,  1  P.  C.  C.  204. 

'2.  But  where  an  advertisement  stated  that  a  certain  farm  would  be 
without  stating  that  the  whole  would  be  sold  at  one  time,  evidence 
iclarations  by  the  sheriff,  at  the  time  of  sale,  that  a  particular  part  of 
arm  would  not  be  sold,  was  admitted.  Ibid, 
'3.  If  land  is  described  by  reference  to  matters  not  contained  in  the 
,  and  which  could  only  be  made  to  appear  by  parol  evidence,  the* 
are  to  decide  what  land  was  the  subject  of  the  contract.  Richard- 
V,  Slewarl,  2  S.  &  R.  84, 

H.  Where  no  objection  was  made  on  the  part  of  the  notary,  it  was 
'  that  he  might  be  examined  to  explain  the  protest  and  even  to  con- 
id  it.    Craig  v.  Shailcross,  10  S.  &  R.  377. 

75.  Documents,  certified  by  a  foreign  notary,  tending  to  prove  a 
sfer  of  an  American  vessel  to  a  foreigner,  may  be  contradicted  by 
A  evidence.     United  States  v.  The  Jason,  1  P.  C.  C.  450. 

76.  In  an  action  on  a  bond,  given  for  the  purchase  of  land,  evidence 
le  value  of  the  property  sold  was  ruled  \o  be  inadmissible.  Lee  v* 
dis,  I  Y.  8. 

^7.  It  is  settled  law,  that  parol  evidence  of  what  passed,  at  or  before 
execution  of  an  instrument,  is  admitted  in  case  of  fraud  and  of  plain 
■ake  in  drawing  the  writing.  Christ  v.  Deffebach,  I  S.  &  R.  464. 
fer  V.  Henderson,  10  S.  &  R.  292.  » 

'8.  Parol  evidence  was  admitted  to  show,  from  what  passed  at  the 
of  executing  articles  of  agreement,  that  it  was  not  the  intention  of 
^  include  a  certain  manor  in  a  deed  of  all  his  lands  in  Pennsylvania. 
'*/  V.  Kirkbride  ^  a/.,  cited  1  Y.  139.  [«*I  have  never  been  fully 
fied  with  this  case."  2  D.  172,  1  Y.  140.  Bradford,  J.  ^  I 
*  agree  with  Mr.  Justice  Bradford  in  his  observations  on  this  case." 

881.     TlLOHMAN,  C.  J.] 


612  EVIDENCE. 


779.  [The  ground  upon  which  the  evidence  was  admitted  id  dui 
case,  is  stated  by  Tilohman,  C.  J.,  in  fVallace  v.  Baker^ll  Binn.61fiJ  K 
from  the  notes  of  C.  J.  Chew,  who  was  counsel  for  the  defendant  A    l 
conveyed  to  B^  a  lot  in  the  city  of  PhUade/phiaf  by  deed,  oontaimBt 
general  expressions,  comprehending  all  the  grantor's  land  in  Pewt^ 
vania.    It  was  contended  by  the  defendant,  that  the  manor  wumni^ 
eluded,  and  the  conveyancer,  who  drew  the  writings,  was  offered  H 
prove  conversations  with  the  parties,  when  he  received  his  instroctioBi^ 
and  while  he  was  drawing  the  writings,  and  that  •d^  immediately  abi 
he  had  signed  and  sealed,  and  before  the  witnesses  had  signed,  nM* 
tioned  the  manor  in  question  to  By  who  answered,  ^as  to  the  miDOi^I 
will  treat  with  you  about  it  another  time;"  upon  which  ground, as ahuv- 
ing  fraud,  the  evidence  was  admitted.] 

780.  But  parol  evidence  is  not  admissible  to  vary  the  conteDtsefi 
written  instrument,  even  in  the  case  of  a  clear  mistake  or  departm 
from  written  instructions,  where  it  would  aflfect  the  interest  of  thiid  pit 
sons  uninformed  of  the  facts,  and  who  have  bona  ^de  and  foravaloilii 
consideration  acquired  rights  under  it.  Heilner  v.  Imbritj  6  S.  t  L 
401. 

781.  But  although  parol  evidence  is  not  admissible  to  show  thatthni 
was  no  money  consideration  in  a  deed  of  bargain  and  sale  expressed  li 
be  in  consideration  of  money,  yet  it  may  be  admitted  ta  show  thattboi 
was  an  additional  consideration  of  natural  love  and  affection.  Abyidii 
V.  JMenizeTf  10  S.  &  R.  329. 

782.  Therefore  it  was  held  admissible  to  show  that  besides  the  e» 
sideration  of  money  in  a  deed  of  bargain  and  sale,  there  was  a  consider 
tion  of  advancement  to  the  daughter  of  the  bargainer.  Ibid. 

783.  Whether  a  consideration  contrary  to  what  is  expressed  inadeed, 
can  in  any  case  be  shown,  dubitatur.    Ibid. 

784.  Parol  evidence  was  admitted  to  show,  that  at  the  time  of  enter- 
ing into  articles  for  the  sale  of  land,  it  was  agreed  by  the  parties,  thit 
the  instalments  should  be  paid  in  whatever  money  was  current  at  the 
time  they  fell  due,  the  articles  not  specifying  in  what  kind  of  money  the 
consideration  was  to  be  paid.  M^Meen  v.  Owen^  2  D.  173;  S. C.l Y. 
135. 

785.  And  it  is  admissible  to  show  that  when  a  bond  was  executed, k 
was  agreed  that  it  should  be  void,  on  a  particular  contingency.  FuU 
fy  al  V.  Biddle,  2  D.  171;  1  Y.  132. 

786.  So  parol  evidence  hiay  be  admitted  to  prove  that  a  particular 
clause  or  covenant  in  an  article  of  agreement  was  inserted  therein  bf 
mistake.    Hamilton  v.  Asslin^  14  S.  &  R.  448. 

787.  So  it  was  admitted  to  show,  that  by  the  expression  "deed  of 
conveyance,*'  in  certain  articles  of  agreement,  the  parties  meant  and 
understood,  "a  deed  conveying  the  land  free  of  all  incurabrancci" 
Zant linger  v.  Ketchy  4  D.  132.  [The  evidence  in  this  case  was  ed- 
mitted,  with  great  reluctance,  on  the  authority  of  Hurst  v.  Fellj^d  the 
point  was  reserved,  but  the  verdict  being  for  the  plaintiff,  it  was  not  agaio 
stirred.] 

788.  In  covenant  against  the  vendor  of  land,  upon  a  covenant  in  tbe 
deed  of  conveyance,  "to  make  good  the  land  against  all  persons claiffl- 
ing,'*  where  the  vendee  had  been  ejected  in  consequence  of  a  jadgment 
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1  appeared  to  have  been  irregalarl^  entered,  it  was  heldy  that  parol 
Dce  was  admissible  to  show  that  at  the  time  of  the  execution  of  the 
the  vendor  had  agreed  to  defend  all  suits.  Birchjield  v.  Castle^ 
Add.  181. 

I.  If  the  question,  whether  mortgage  or  not,  depends  solely  on  writ- 
Mirol  evidence  is  inadmissible^but  if  it  be  admitted  and  the  question 
d  partly  on  that  evidence,  it  ought  to  be  left  to  the  jury.  Stoever 
fever,  9  S.  &  R.  434. 

).  It  seems  parol  evidence  is  admissible  of  what  passed  at  the  time 
\  execution  of  deeds,  to  show  fraud,  mistake,  or  trust,  or  matters 
consistent  with  the  deed,  but  not  to  prove  conversations  between 
LTties  the  day  before  the  execution  of  a  deed,  in  order  to  vary  their 
ements.  Cozens  v.  Sievenson,  5  S.  &  R.  421. 
.  Parol  evidence  may  be  given  of  what  passed  between  the  par- 
t  and  immediately  before  the  execution  of  a  writing,  where  the 
was  induced  to  execute  the  writing  by  the  parol  promise  of  which 
ice  is  proposed  to  be  given.  Campbell  v.  IMPClenachanj  6  S.  & 
I. 

.  Parol  evidence  of  conversations  previous  to,  or  leading  to  a 
n  contract,  cannot  be  given.     Gilpina  v.  Consequa^  1  P.  C.  C.  85, 
C.  3  W.  C.  C.  R.  184. 

.  Declarations  made  by  a  party«  at  the  time  of  executing  a  written 
nent,  are  not  evidence,  if  made  in  the  absence  of  the  other  party, 
communicated  to  him.  Wallace  v.  Baker,  I  Binn.  610.  fFoff 
rothersj  3  S.  &  R.  240.  Whiting  v.  Johnson,  1 1  S.  &  R.  328. 
see  Ante.  0.] 

.  Evidence  of  a  parol  declaration  of  Mr.  Penn,  respecting  a  sale  of 
was  rejected.  Richardson  v.  Campbell,  1  D.  10. 
.  Parol  evidence  of  declarations  of  a  grantor  that  a  certain  instru** 
imbiguously  worded  was  a  conveyance  of  certain  real  estate,  was 
)  be  inadmissible.  M^  Williams  v.  Martin,  12  S.  &  R.  269. 
.  In  debt  on  a  bond  given  for  a  former  debt  due  by  another,  it  was 
lat  parol  evidence  was  not  admissible  to  show  that,  at  the  time  it 
xecuted,  the  obligee  declared  that  he  would  require  nothing  more 
lie  interest  accruing  during  his  life,  and  that  after  his  death  the 
should  be  null  and  void,  unless  the  obligor  was  induced  to  execute 
nd  in  consequence  of  such  representations.  Hain  v.  Kalbach,  14 
I  159. 

.  The  declarations  of  a  grantee,  after  the  execution  of  a  deed, 
was  expressed  to  be  made  for  a  valuable  consideration,  that  he 
aid  nothing  for  it,  were  ruled  to  be  inadmissible.     Church  v. 
ih,  4  Y.  280. 

.  The  dedaration  of  a  grantee,  made  c{fter  the  execution  of  a 
offered  to  prove  that  a  purchase  was  partly  for  the  use  of  another, 
uled  to  be  admissible.  Gregory  v.  Setter,  1  D,  193. 
.  Evidence  of  declarations  made  by  a  purchaser  at  sheriff's  sale, 
9  was  bidding  for  another,  is  admissible  to  establish  a  trust  for  the 
1  for  whom  the  purchaser  declared  he  was  bidding.  Brown  v. 
ger,  1  R.  408. 
.  Declarations  of  a  grantor  to  a  grantee,  made  after  the  execution 


which  he  had  a  claim  of  six  thousand  dollars,  should 
eight  thousand;  and,  thnt  ihe  difference  between  his  cl 
should  be  paid  lo  the  plaintilf,  parol  evidence,  that  he 
pay  the  plainlifTaiiy  money  beyond  the  surplus,  ifm 
above  the  sum  of  six  thousand  dollars,  expected  to  ar 
the  house,  was  held  to  be  inadmissible.  Wallace 
fllO. 

504.  In  an  action  on  a  single  bill,  under  the  plea 
leave  lo  give  the  special  matter  in  evidence,  the  defei 
evidence  (o  prove,  that  the  bill  was  taken  subject  lo  i 
made  long  before  its  dale.  Lyon  v.  Huatingdon  . 
883. 

805.  Evidence  that  a  defendant  in  ejeclment  was  i 
land  in  dispute,  and  had  purchased  it  prior  to  the  d 
admissible.     Benner  v.  Hauser,  11  S.  &  R.  352. 

806.  Where  a  dispute  had  existed  between  the  ] 
been  compromised  by  articles  of  agreement,  it  is  not 
of  ihe  parties  in  an  action  upon  the  articles  of  agreeni 
dence  circumstances  relating  exclusively  to  the  nrigu 
troversy.     Berks  S,-  Dauphin  Turnpike  Co.  v.  Heni 

607.  Parol  evidence  is  iiiadmisstbie  in  the  Circuit  C 
States,  to  show  that,  at  the  time  of  executing  a  writli 
bond,  the  assignor  expressly  guaranteed  the  payn 
O'Hara  v.  Hall,  4  D.  340. 

505.  But  Petbks,  J.  thought  such  testimony  woiil 
the  courts  of  Pennsylvania,  where  there  is  no  court  ol 

8O9.  Where,  by  the  terms  of  the  assignment,  the  a 
guarantee  the  solvency  of  the  obligor,  it  was  Held,  i 
case,  alleKinj;  a  promise  to  ftnarantee,  that  parol  evi 
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hat  it  was  transferred  as  a  collateral  security,  and  not  as  payment. 
.  Jamts,  10  S.  &  R.  307. 

Declarations  by  a  grantor,  at  the  time  of  the  execution  of  a  deed, 
t  only  did  it  for  a  shamy  so  thai  the  people  could  not  come  at 
\d,  are  not  admissible  if  made  in  the  absence  of  the  grantee,  and 
round  is  laid,  by  previous  testimony,  tending  to  show  a  fraud  or 

Reichart  v.  Castator,  5  Binn.  109. 

Declarations  of  a  grantor,  made  to,  and  in  the  presence  of  the 
3,  immediately  before  the  execution  of  the  deed,  are  admissible  to 
lat  he  did  not  intend  to  convey  more  than  a  certain  tract,  although 
aight  be  included  in  the  deed.     Dinkle  v.  Marshall^  3  Binn.  587. 

So,  it  was  ruledy  that  parol  evidence  might  be  given,  that  a 
.ge  given  to  ^^  was  in  fact,  intended  for  the  security  of  iS.  Pe- 
V.  iVilling,  3  D.  506.  I 

Supposing  that  a  mistake  in  drawing  articles  of  agreement  may 
red  by  parol,  yet,  in  an  action  of  covenant  on  written  articles,  the 
f  cannot  prove,  by  parol  evidence,  an  agreement  different  from 
I  which  he  has  declared.     Barndollar  v.  TatCj  1  S.  &  R.  160. 

A  deed  is  to  be  considered  as  the  accomplishment  and  consum- 
I  of  all  previous  stipulaiions  between  the  parties  on  the  subject  of 
rchase;  and  therefore  parol  evidence  that  other  land  than  that  men- 
in  the  deed  was  intended  to  be  included,  is  not  admissible  except 
!  of  mistake  or  fraud.  Lighty  v.  Short j  3  P.  R.  450.  Beidelman 
.Ik,  5  W.  308;  S.  C.  6  W.  339. 

Parol  evidence  of  what  passed  at  the  execution  of  a  deed  is 
lible  to  show  that  the  conveyance  though  nominally  absolute,  was 

for  the  purpose  of  enabling  the  grantor  to  institute  an  ejectment 

name  of  the  grantee  in  the  Circuit  Court  of  the  United  States. 
m  V.  Crary,  1  P.  R.  389. 

Parol  evidence  is  admissible  to  prove  that  by  the  original  contract 

sale  of  a  lot  of  ground  then  enclosed  by  a  fence,  the  whole  within 
closure  was  intended  to  be  conveyed,  but  that  the  vendor  fraudu- 
omitted  a  part  of  it  in  the  articles  of  agreement,  and  deed  subse- 
y  executed  between  the  parties.     Flagler  v.  P/ew,  3  R.  345. 

Where  at  the  time  of  drawing  articles  of  agreement  for  the  sale 
I  estate,  the  purchase-money  of  which  was  to  be  paid  in  part  by 
I  bonds  of  j9^  (a  third  person)  the  scrivener  asked  ^\{  A  should 
hat  will  b?  the  consequence?'!  to  which  the  assignor  replied,  <<I 
ake  them  good,"  it  was  held  that  parol  evidence  of  this  conversa- 
as  admissible  in  an  action  by  the  assignee  against  the  assignor  of 
nds.    Bollinger  v.  Eckert,  16  S.  &  R.  422. 

In  debt  for  rent  on  an  indenture  of  lease,  parol  evidence  was 
)  be  admissible  to  prove  that  at  the  time  of  executing  the  lease,  it 
;reed  by  the  parties  that  the  rent  should  terminate  upon  a  certain 
eing  about  nine  months  earlier  than  the  time  expressed  in  the 

Hultz  V.  PFright,  16  S.  &  R.  345. 
,  Parol  evidence  is  admissible  to  prove,  that  through  the  mistake 
scrivener,  a  clause  intended  by  the  parties  to  be  in  an  at^reement 
I  sale  of  land,  was  omitted.     Oower  v.  Steiner,  2  Wh.  75. 
.  Parol  evidence  is  not  admissible  in  ejectment  between  the  heirs 

of  a  decedent  and  a  devisee  in  an  alleged  will,  to  prove  that  a 
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conveyance  made  after  the  date  of  the  will  and  absolute  on  itsiaoe^ 
was  in  fact,  made  in  trust  to  pay  the  debts  of  the  graDtor,  with  a  lenMBg 
interest  to  him.    Jones  v.  Hartley ^  2  Wh.  103. 

823.  In  ejectment  by  lessor  against  lessee,  where  the  questioQ  m; 
whether  the  lease  which  was  by  parol,  was  for  one  year  or  three,  ni 
the  plaintiff  had  produced  evidence  to  show  that  the  lease  was  for  qm 
year,  at  100  dollars  per  annum,  evidence  is  admissible  on  the  pan  of  iki 
defendant,  to  prove  that  for  a  single  year,  the  premises  were  not  woA 
50  dollars,  and  that  for  a  lease  of  three  years,  they  might  be  worth  Ul 
dollars  per  annum.     Senneit  v.  Bucher^  3  P.  EL  392. 

824.  Parol  evidence  is  not  admissible  to  prove  that  at  the  time  ae» 
veyance  of  a  lot  of  ground  was  made,  a  right  of  way  over  the  same  la 
reserved  to  the  grantor,  there  being  no  evidence  of  any  fraodormittli 
in  respect  to  th^ra  wing  of  the  deed.     Collmn  v.  Hoeker^  1  R.  1O0L 

825.  Where  the  conveyance  of  a  lot  of  ground  described  it  as  boooU 
by  a  certain  alley,  and  running  by  the  same  eighty-eighifed;wAh 
free  use  and  privilege  of  the  said  alley  was  granted;  it  was  ApU^  lb 
parol  evidence  was  not  admissible  to  prove  that  it  was  the  origiinlii' 
tention  of  the  grantor  of  the  right  of  way,  that  it  should  emdw 
further  than  a  certain  distance  less  than  the  eighty-eight  feet  jft^pM 
V.  TFaison,  1  W.  35. 

826.  And  where  such  evidence  had  been  given,  it  was  A^Mtobeemi 
in  the  court  to  instruct  the  jury,  that  if  from  the  facts  testified  bfli 
witness  they  were  satisfied  that  it  was  the  original  intentioa  of  Al 
grantor  that  it  should  extend  no  further  than  a  certain  point,  they  sbod 
give  their  verdict  accordingly.    Ibid, 

827.  In  ejectment  the  plaintiff  claimed  under  Jly  to  whom  tliehodis 
question  was  devised  by  jS  his  father;  and  to  support  his  title,  gafea 
evidence  a  deed  to  B  and  C  his  wife^  in  fee:  it  was  held^  Thalffi' 
dence  was  not  admissible  to  prove  that  the  grantor  in  that  deed  m 
ignorant  of  the  insertion  of  C's  name  in  the  deed,  and  had  no  inteotti 
to  make  her  a  gift,  and  that  C  was  herself  ignorant  of  the  fact;  bat  tlM 
the  plaintiff  might  prove  that  the  whole  of  the  consideration  waspaidbj 
It,  and  .^  his  son,  that  £said  he  intended  the  land  for  t^,  that  J9v« 
ignorant  of  the  insertion  of  his  wife's  name  in  the  deed,  that  Chad  ad- 
mitted that  her  name  was  inserted  without  authority,  and  by  atrickflf 
the  scrivener,  that  C  accepted  and  enjoyed  a  provision  under  the  willflf 
B  for  fifteen  years  before  claiming  the  land,  and  that  A  with  her  kmf- 
ledge,  claimed,  occupied  and  largely  improved  the  land,  t^ftar. 
M^  Masters,  3  W.  181. 

828.  In  an  action  for  the  price  of  land,  sold  by  order  of  the  OrphsDi' 
Court  at  a  certain  price  per  acre,  evidence  is  not  admissible  to  proretbi 
"by  the  general  understanding  of  the  country,  when  a  whole tractof 
land  which  has  been  officially  surveyed,  is  sold  by  the  acre,  wiihort 
strict  measure  being  mentioned,  the  allowance  is  given  in."  Pjh/I^. 
Lewis,  4  W.  402. 

829.  In  an  action  upon  bonds  given  for  the  purchase-money  of  l«iA 
where  the  deed  contained  a  general  warranty  of  the  title,  it  wasWt 
that  evidence  was  not  admissible  to  show  that  some  days  before  llw 
deed  and  bonds  were  executed,  a  parol  agreement  was  made  between 
the  parties  by  which  the  vendee  was  to  pay  for  the  pateotiog  ^  ^ 


EVIDENCE.  617 


nothing  having  been  said  at  the  time  of  the  execution  of  the  in-* 

lents,  and  no  mistake  of  the  scrivener  alleged.    APICennanv. 

rhmarijl  P.  R.  417. 

).  Where  a  deed  conveyed  land  by  certain  boundariesyit  was  held^ 

mrol  evidence  was  not  admissible  to  prove  that  a  certain  number 

res  therein  was  not  intended  to  be  conveyed.    Beeson  v.  Hutch- 

U  4  W.  442. 

I.  Where  a  conveyance  of  land  did  not  express  any  consideration, 

Common  Pleas  admitted  parol  evidence  of  the  consideration,  and 

upreme  Court  affirmed  the  judgment.     fFhite  v.  fVeeks^  1  P.  R. 

I.  In  ejectment  where  the  defendant  had  given  in  evidence  an  agree- 
between  the  plaintiflf  and  himself,  for  the  sale  of  the  land,  which  did 
lentton  the  consideration,  it  was  Md^  that  parol  evidence  of  the  pay- 
of  the  consideration  and  delivery  of  possession,  was  admissible. 
ahan  v.  Colgin^  4  W.  436. 

3.  If  a  money  consideration  is  expressed  in  a  deed  of  bargain  and 
there  shall  be  no  averment  to  the  contrary  so  as  to  affect  its  opera- 
is  such,  nor  is  any  evidence  to  the  contrary  admissible.  Jlllison  v. 
?r,  2  W.  187-8.     Sergeant^  J. 

4.  Parol  evidence  is  admissible  to  prove  that  a  greater  considera- 
passed  from  the  grantee  to  the  grantor  than  that  expressed  in  the 
y  wliere  the  deed  is  assailed  on  the  ground  of  fraud,  arising  from 
ipparent  inadequacy  of  the  consideration.  Jack  v.  Dougherty ,  3 
51. 

5.  In  an  action  for  work  and  labour,  &c.,  in  building  a  house,  the 
idant,  for  the  purpose  of  showing  that  the  house  really  belonged  to 
plaintiff  and  not  to  himself,  may  prove  by  the  vendor  of  the  lot 

at  the  time  of  the  purchase,  he  (the  defendant)  stated 'that  he 
[ht  it  for  the  plaintiff,  if  he  show  acts  of  confirmation  by  the  plain- 
(uch  as  payment  of  the  purchase-money,  &c.   Burk  v.  Hoover ,  3  P. 

(6.  In  debt  on  bond  for  the  purchase-money  of  land,  the  defence 
%  that  the  plaintiff  had  included  in  his  conveyance  a  piece  of  land, 
hich  he  had  no  title;  it  was  heldy  that  parol  evidence  was  admis- 
on  the  part  of  the  plaintiff,  to  prove  that  before  the  agreement  was 
red  into,  the  vendor  and  vendee  were  upon  the  ground,  and  the  lines 
Ktly  pointed  out,  which  did  not  include  the  piece  of  land  in  ques- 
and  that  the  defendant  knew  that  he  did  not  purchase  that  part,  and 
it  was  included  by  mistake  in  the  agreement  by  deed.  Bowman  v. 
enbender,  4  W.  290. 

17.  Parol  evidence  is  admissible  to  show  fraud  in  the  formation  of  a 
ten  instrument,  or  a  fraudulent  use  of  it  afterwards.  Oliver  v.  Oliver^ 
141. 

'8.  And  in  such  case  it  is  not  necessary  to  resort  to  an  action  of  deceit; 
r  may  be  given  in  an  action  on  the  case.  Ibid. 
19.  Where  an  instrument  of  writing,  given  in  evidence,  appears  to 
I  been  only  a  part  performance  of  a  parol  agreement  between  the 
69,  parol  evidence  is  admissible  of  the  original  contract,  in  cases 
rithifi  the  statute  of  frauds.    APCuUoch  v.  Oirardy  4  W.  C.  C.  K. 
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by  stakes,  set  up  through  the  plaintifi'a  land;  that  the  w, 
was  made  in  referenca  to  this  line;  that  the  land  lying 
the  river  was  the  same  land  that  was  described  in  the 
that  the  defendants,  instead  of  confining  themselves  to  I 
slaked  out,  in  constructing  and  making  their  canal,  or 
between  it  and  the  rirer,  extended  the  canal  beyond  the 
from  ihe  river,  into  the  other  land  of  the  plaintiff,  and 
greater  quantity  of  land  .from  the  main  body  of  his 
agreed  on.     Ibid. 

542.  But  parol  evidence  is  not  admissible  to  show  tha 
agreed  to  build  two  locks  upon  that  part  of  the  cam 
through  Ihe  plaintiff's  land,  as  part  of  the  consideration  h 
for  parting  with  it  to  the  defetidanU;  the  writlen  agreai 
no  such  provision.     Ibid. 

543.  In  an  action  on  a  written  promise  to  deliver  a  ce 
feet  of  boards,  which  were  expressed  to  be  *<  for  a  ba 
mill-frame  and  two  sets  of  running-gears,"  the  defendan 
to  show  that  the  consideration  had  in  part  failed:  Held. 
dence  was  admissible  on  the  part  of  the  plaintiff,  to 
defendant  received  all  that  was  intended,  and  all  that  ba 
ceive  of  the  alleged  consideration.     Packer  t.  Hook,  16 

844.  Where  at  the  time  of  the  execution  of  a  bond, : 
'  was  made  thereon,  setting  forth,  that  the  bond  was  gii 

ment  of  the  taxes  and  costs  due  on  certain  tracts  of  Ian 
the  obligor  "in  pursuance  of  an.  agreement  betuxen 
these  prtaenta,"  it  was  held  that  parol  evidettce  was  ad 
part  of  Ihe  defendant  in  an  action  on  the  bond,  to  pn 
agreement  referred  to,  the  purchase  was  made  for  (he  us 
and  that  the  defendant  was  not,inany  event,  to  be  peraon 
for  the  amount  of  the  bond.  Commiaaionen  qf  V, 
M'Calmonty  3  P.  R.  128. 

845.  In  eiecinient  braiicht  ncainsi  D.  and  others,  who  i 
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^arol  evidence  held  to  be  admissible  to  explain  ambiguities  in  a 
for  the  purchase  and  sale  of  a  lot  of  ground,  by  shotvine  that  it 
uniform  understanding  of  the  vendor  both  before  and  after  the 
that  a  certain  passage  way  was  to  be  left  open  between  the 
I  of  the  vendor  and*  vendee  for  the  accommodation  of  both. 
.  Williams,  9  W.  9. 

Vhere  an  assignment  of  a  mortgage  was  absolute  on  its  face, 
issignee  had  given  t^redit  to  the  assignor  upon  a  promissory  note 
lim,  for  so  much  money;  it  was  Ae/cf  that  parol  evidence  was 
issible  to  prove  that  the  assignment  was  given  only  as  collateral 

Hamilton  v.  Ned,  7  W.  517. 
Int  it  was  held  in  an  action  upon  the  promissory  note  that  the 
might  give  in  evidence  declarations  of  the  defendant,  (the*  as- 
*  the  mortgage)  that  if  the  money  could  not  be  collected  upon 
gage,  he  was  bound  to  pay  it  and  would  pay  it,  the  evidence 
Id  to  be  admissible,  for  the  purpose  of  showing  that  the  defend- 
acknowledged  that  he  had  not  paid  the  amount  credited  on  the 
iny  other  way  than  by  the  assignment  of  the  mortgage.     Ibid, 

V  receipt  is  only  evidence  of  a  payment  and  satisfaction,  and 
Bxplained  by  parol  or  other  testimony.  Maze  v.  Miller ,  1  W. 
328. 

V  receipt  in  full  of  all  demands,  is  only  prima  facie  evidence  6f 
purports  to  be;  and,  upon  satisfactory  proof  being  made  that  it 
lined  by  fraud,  or  given  either  under  a  mistake  of  facts,  or  an 
;e  of  the  law,  it  may  be  inquired  into  and  corrected  in  a  court  of 
rell  as  In  a  court  of  equity.  Thompson  fy  al.  v.  Foussat,  1  P. 
2,  185. 

But,  the  want  of  consideration  must  be  made  clearly  to  appear; 
he  legal  rights  of  the  party,  wlio  8:ives  the  receipt,  be  doubtful, 
honestly  contested  by  the  other  side,  and  time  and  opportunity 
rded  him,  to  satisfy  himself  on  the  matter  in  dispute,  and  he 
grees  to  compromise,  a  receipt  for  less  than  he  might,  in  strict- 
entitled  to,  will  bind  him.    Ibid, 

\n  acknowledgment,  in  the  body  of  a  deed,  of  the  payment  of 
hase-money,  and  a  receipt  endorsed  for  the  same,  are  not  conclu- 
lence  of  payment,  nor  a  bar  to  a  suit  for  such  purchase-money. 
on  V.  M'Ouire,  3  S.  &  R.  355. 

A.  receipt  may  be  shown  by  parol  evidence,  to  have  been  given 
)mis8ory  note,  which  remains  unpaid  and  not  for  money.  Jones 
»rson,l  W.  &S.  321. 

Parol  evidence  is  admissible  to  show  that  a  promissory  note  was 
^  the  holder  from  the  endorser,  under  an  agreement  that  it  was 
ed  by  the  holder  as  a  set-off  against  a  note,  which  he  had  given 
lakers,  and  also,  that  the  endorser  was  to  be  liable  without  any 
upon  the  makers  or  notice  to  him.    Hinckley  v.  WalterSj  9 

Parol  evidence  is  admissible  to  prove  that  an  agreement  in  writ- 
under  seal,  between  •&  and  Bj  for  the  delivery  of  certain  goods 
•tf,  was  in  fact  made  by  ^  as  the  agent  of  C,  and  for  his  bene- 
Mert  V.  Borden,  6  Wh.  79. 
To  prove  the  payment  of  money,  it  is  not  necessary  to  produce 
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a  receipt,  although  one  has  been  given:  the  fact,  that  iDoney  was  piid, 
may  be  proved  by  any  witness  who  knows  it  Heekart  t.  Hmt^% 
Binn.  16.     Wishart  v.  Downey^  15  S.  &  R.  77. 

S57.  Parol  evidence  cannot  be  given  of  a  fact  in  relation  to  wUdi 
there  exists  a  contract  in  writing.'  MKiniiey  v.  Leacack^  1  S.dcR.Sl 
Marshall  v.  Sprott^  Add,  361. 

858.  But,  although  written  articles  of  partnership  have  been  eoleni 
into,  yet,  parol  evidence  is  admissible,  to  prove  the  existence  of  aipii^ 
nership.     Widdifield  v,  Widdijieldj  2  Binn.  245. 

859.  The  declarations  of  a  person,  that  he  was  authorised  by  a  poiv 
of  attorney  from  the  plaintiff  to  sell  land,  are  not  evidence  of  sock 
power;  which  ought  to  be  produced,  or  its  existence  and  loss  prorei 
Vanhorn  v.  Frick,  3  S,  &  R.  278. 

860.  But  declarations  of  the  plaintiff,  that  he  had  authorised  anodw 
to  sell  land  by  power  of  attorney,  may  be  given  in  evidence,  if  thef 
tend  ta  show  a  fraudulent  conceidment  by  the  plaintiff  of  his  tidi^ 
whereby  he  would  be  barred  in  equity,  from  recovering  the  land.  M 

861.  Parol  evidence  of  a  contract  was  admitted,  where  there  vasM 
written  statement  of  the  contract^  but  a  provision  for  compet^sation,* 
the  happening  of  a  contingency,  relative  to  the  contract.  Work  v.  Gfk^ 
Add.  372. 

862.  Parol  evidence  may  be  given,  of  what  cannot  appear  on  a  writ- 
ten contract;  as,  of  a  variance  of  the  thing  sold  from  the  written  descrip* 
tion.     P)id. 

863.  In  slander,  for  saying  of  the  plaintiff,  "/Ac  reverend  T.  &'ti 
perjured  man,"  &c.,  parol  evidence  is  admissible  to  prove  4hat  the  plsis- 
tiff  is  a  minister  of  the  gospel.     Cummin  v.  Smithy  2  S.  &  R.  440. 

864.  Where  the  evidence  is  merely,  that  a  sale  by  a  foreign  Iribnrai 
was  decreedy  the  presumption  is  that  it  was  in  writing,  and  a  copy  of  il 
should  be  produced,  unless  the  contrary  is  proved,  in  which  case  parol 
evidence  of  the  decree  may  be  given.  Wood  v.  Pleasants^  3  W.  C.C. 
R.  201. 

865.  Where  a  vessel  has  been  regularly  condemned  as  unfit  for  the 
voyage,  the  proceedings  must  be  produced,  and  parol  evidence  is  iiiad- 
inissible  to  prove  the  condemnation.  But  the  facts  contained  in  the  re- 
port may  be  proved  by  parol.  The  report,  made  under  an  order  of  il» 
court,  is  evidence  of  the  statement  in  it,  relaiive  to  the  condition  of  ih« 
vessel.     Robinson  v.  Clifford,  2  W.  C.  C.  R.  1. 

866.  In  an  action  on  an  award  for  damages  done  to  the  plaiotiPs 
land,  the  defendant  gave  in  evidence  the  record  of  a  recovery  in  a  fonDtf 
action,  in  which  a  continuando  was  laid,  including  the  time  in  dispQtt: 
held  that  parol  evidence  was  admissible,  to  show  that,  on  the  trial  of  the 
former  action,  the  plaintiff  waived  his  claim  to  damages  for  part  of  the 
time  laid  in  the  continuando,  and  that  the  jury,  under  the  direction  of 
the  court,  did  not  include  that  period  of  time,  in  estimating  thedamagei. 
Haak  v.  Briedenhach,  3  S.  &  R.  204. 

867.  To  debt,  on  an  arbitration  bond,  the  defendant  pleaded  no  awani, 
and  a  recovery  by  the  plaintiff,  for  the  same  cause,  in  another  snit.  Tbe 
subject  in  controversy  was  the  damage  done  to  the  plaintiff  by  the  ere^ 
tion  of  a  dam,  and  the  arbitrators  gave  damages  to  the  4th  of  August, 
1786.    On  the  trial,  the  defendant  gave  evidence  of  a  recovery  in  a 
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er  suit,  on  which  the  plaintiff  complained  of  damage^  between  the 
of  August,  1785,  and  the  3d  of  November,  1788.  The  court  below 
,  that,  notwithstanding  the  time  laid  in  this  declaration,  the  plaintiff 
It  show  that  on  the  former  suit  be  gave  evidence  of  damages  siis- 
id  for  a  period  which  did  not  overreach  the  date  of  the  award,  while, 
e  same  time,  they  would  not  permit  the  defendant  to  show,  that,  in 
brmer  suit,  the  plaintiff  gave  evidence  of  damage  sustained  during 
ohoU  time  laid  in  the  declaration,  and  that  the  verdict  was  given 
rdingly:  Heldj  that  this  was  error.  Haak  v.  Breidenbach  fy  aL^S 
I.  12. 

« 

S.  In  covenant  on  a  special  warranty,  the  covenantee,  in  order  to 
r  that  he  has  been  evicted  in  an  ejectment,  by  a  person  claiming 
!r  the  grantor,  may  show,  by  parol  evidence,  what  was  the  testi- 
f  given  at  the  trial  of  the  ejectment;  and  it  is  not  necessary  that  he 
Id  first  make  efforts  to  obtain  the  written  documents,  or  the  wit- 
»  produced  on  the  trial  of  the  ejectment.  Leather  v.  Foultney,  3 
u353. 

9.  Where  a  defendant  gave  in  evidence  the  record  of  a  trial  and 
meat  between  the  same  parties  thirty-six  years  back,  and  the  plain- 
ffered  a  witness  to  prove  that  the  testimony  now  given  was  not  then 
uced,it  was  ruled  that  the  witness  was  not  admissible  after  so  great 
»se  of  time.    Leech  v.  ^rmitage,  2  D.  125. 

0.  Parol  evidence  of  a  trial  or  judgment  is  inadmissible:  but  a  pay- 
t  after  a  judgment,  being  matter  in  pais,  may  be  proved  by  parol. 
ihom  V.  Frick,  3  S.  &  R.  278. 

1.  In  an  action  against  A.  W.,  J.  W.,  J.  P.  and  C.  D.,  trading  as  A. 
W.  &  Co.,  the  first  two  only  were  taken  and  gave  bail.  After- 
Is  a  confession  of  judgment,  signed  <<A.  &  J.  W.  &  Co.,"  with  a  seal, 
entered  on  the  record  and  a  recognisance  for  stay  of  execution  given, 
hich  the  surety  stipulated  **l  hereby  become  bail  for  the  defendants," 

In  a  scire  facias  on  the  recognisance  upon  the  plea  of  nul  tiel 
*d  and  nil  debet,  it  was  held,  that  parol  evidence  was  not  admissible 
ove  that  the  judgment  was  confessed  by  A.  W.  alone,  and  that  J. 
vas  not  present  at  the  time.  Withers  v.  Livezey,  1  W.  &  S.  433. 
^3.  Parol  evidence  is  not  admissible  to  show  the  grounds  of  an 
r  or  decree  of  the  Court  of  Common  Pleas,  brought  collaterally  before 
Supreme  Court.  Gallaher  v.  Kennedy,  2  R.  163. 
JS.  The  docket  entries  of.  a  suit,  appearance,  plea,  and  issue,  are 
issible  in  evidence  to  show  that  a  suit  has  been  brought;  and  whether 
niit  was  for  a  particular  tract  of  land,  may  be  proved  by  parol.  Bug- 
V.  Gaify,  2  R.  232. 

14.  In  trespass  for  the  mesne  profits,  the  defendant  offered  evidence 
rove  that  he  obtained  possession  originally  under  a  sheriff's  deed, 
paid  the  whole  purchase-money  out  of  his  own  pocket;  that  the 
very  against  him  was  on  the  ground  of  his  being  trustee  for  the 
atiff,  who  paid  into  court  the  amount  of  the  purchase-money  with 
rest,  instead  of  deducting  the  mesne  profits  therefrom ;  but  the  court 
ned  the  evidence  and  the  Supreme  Court  affirmed  the  judgment. 
if(las  V.  Haldeman,  2  W.  81. 

75.  In  an  action  for  money  had  and  received,  to  recover  money 
ived  by  the  defendant  from  a  sheriff,  and  raised  by  the  sale  of  the 
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lands  of  a  person  against  whom  both  the  plaintiff  and  the  defendant  had 
judgments;  it  is  competent  for  the  plaintiff  to  show  by  paiol  efidenee, 
that  the  defendant's  judgment  (which  was  the  oldest)  had  been  satisfied 
before  the  money  came  into  the  sheriff's  hands;  that  it  was  kept  on  foot 
by  covin  and  fraud,  and  that  ho  (the  plaintiff,)  was  not  a  party  to  a  rale 
entered  in  the  suit  in  which  the  defendant's  judgment  was  obtained, to 
show  cause  why  that  judgment  should  not  be  postponed;  Dortoaneotif 
on  the  record,  made  the  next  day,  that  the  case  was  '^settled  by  con- 
promise  between  the  parties.''     Stahl  v.  Jarrttt^  2  R.  449. 

876.  Parol  evidence  is  admissible  to  show  who  was  the  actual  paitf 
to  a  suit,  before  a  justice  of  the  peace.    Lyon  v.  Chalker^  2  W.  14. 

877.  On  the  trial  of  a  feigned  issue  between  two  judgment  crediton^ 
to  determine  their  right  to  the  proceeds  of  a  sheriff's  sale  of  the  riI 
estate  of  the  debtor,  one  of  the  creditors  may  show  by  parol  evidenee^ 
that  the  judgment  of  the  other  was  satisfied  by  an  execution  issued  and 
levy,  and  payment  of  the  debt  and  interest  to  the  justice  who  issued  ttN 
execution,  though  the  execution  was  not  returned.  Johruon  v.  Bamtcj^ 
16  S.  &R  115. 

878.  In  such  case,  the  constable  is  a  competent  witness  to  profethi 
facts.     Ibid. 

879.  A  return  of  nulla  bona  to  a  fieri  facias^  which  had  been  retained 
in  the  sheriff's  hands  for  six  years,  was  held  not  to  be  conclusive;  but  tb 
purchaser  of  the  defendant's  property  might  show  that  the  plaintiff  ■ 
the  fi.  fa.  had  been  satisfied;  and  the  sheriff  himself  was  examined 
touching  these  facts.  Fennock^s  Ex^rs  v.  Griffith  4*  Corr,  Sup.  (X 
Sunbury,  1829,  MS.;  stated  by  Smith,  J.  in  Meredith  f.  ShewaU^X 
P.  R.  497. 

880.  In  replevin  for  six  cases  of  prints,  containing  a  specific  uutnber 
of  pieces,  and  property  bond  given,  reciting  the  tenor  of  the  writ,  ibe 
return  was  "  replevied,  summoned,  and  claim,  property  bond  gi?en.'' 
Held^  that  evidence  was  not  admissible  to  show  that  the  nnmberof 
pieces  actually  replevied,  was  less  than  that  mentioned  in  the  writ,  and 
that  divers  pieces  of  goods  mentioned  in  the  writ  of  replevin,  had  bett 
sold  in  the  course  of  business,  before  the  issuing  thereof.  Knowletx. 
Lardy  4  Wh.  500. 

881.  Where  the  question  was  of  the  validity  of  a  judgment  entered  br 
warrant  of  attorney  upon  a  bond,  given  by  a  father  to  his  son,soonafifr 
the  son  came  of  age,  and  when  the  father  was  on  the  eve  of  insolvency; 
the  alleged  consideration  of  which  was  service  rendered  by  the  80DW 
the  father;  it  was  held,  that  evidence  was  admissible  on  the  partof  tba 
general  creditors  of  the  father,  to  show  that  on  a  sale  by  the  sheriff  rf 
the  father's  goods,  the  son  had  claimed  and  retained  as  his  own  propertr, 
a  number  of  the  articles  which  had  been  levied  on.  Reitenbachy> 
Reitenbachy  1  R.  306. 

882.  Where  a  fieri  facias  had  lain  in  the  sheriff's  hands  six  yean, 
and  was  then  returned  by  him  nulla  bona;  it  was  held,  that  evidence 
was  admissible  to  contradict  the  return,  and  show  that  the  sheriff  had 
sold  property  under  it,  and  paid  the  proceeds  to  the  plaintiff.  Willio^ 
V.  Carr,  1  R.  420. 

883.  In  ejectment  against  a  sheriff's  vendee,  parol  evidence  that  a 
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lio  tract  was  not  included  in  the  sale,  is  inadmissible  to  contradict 
e?7«    Buson  v.  Hutchinson^  4  W.  442. 

14.  In  trespass  where  the  defendant  pleaded  not  guilty,  and  liberum 
mentum^  the  plaintiff  undertook  to  deduce  title  to  the  locus  in  quo^ 
t  the  patentee  of  a  larger  tract  to  a  person,  as  whose  property  it  was 
led  to  have  been  levied  and  sold:  Held^  that  evidence  was  not  ad- 
ible  to  sliow  that  the  locus  in  quo  was  not  included  in  the  levy,  or 
it  had  been  vested  in  the  defendant  by  virtue  of  proceedings  in  the 
lans'  Court,  disposing  of  it  as  the  property  of  the  patentee.  Bigelaw 
thr,  4  W.  377. 

15.  What  property  was  embraced  within  the  terms  of  a  levy  on  real 
e,  may  be  shown  by  parol  evidence,  where  the  description  in  the 
iff's  return  is  not  precise;  but  evidence  of  the  plaintiff's  directions  to 
iberiff  on  the  subject,  is  not  admissible.  Scott  v.  Sheakly^  3  W.  50. 
i6.  Where  a  liberari  facias  given  in  evidence,  was  endorsed,  <<  pro- 
ings  stayed  by  plaintiff's  attorney,"  but  a  line  had  been  run  through 
\  words,  it  was  held  that  the  sheriff  by  whom  the  liberari  was  di- 
d,  was  a  competent  witness  to  prove  that  these  words  bad  not  been 
:k  out  by  him.  Meredith  v.  Shewall^  1  P.  R.  495. 

J.  It  is  competent  to  prove  by  the  sheriff,  that  upon  such  writ  of 
'an,  he  did  not  deliver  the  land  to  the  plaintiff;  although  it  was  set 
I  in  the  inquisition  returned  with  the  writ,  that  the  sheriff  and  inquest 
caused  the  property  to  be  delivered,  &c.  Ibid. 
IS.  In  ejectment  by  a  person  claiming  under  a  deed  from  Nathaniel 
'ho  was  oileged  to  have  purchased  the  premises  at  a  sheriff's  sale,  it 
heldf  that  parol  evidence  was  not  admissible  to  show,  that  the 
lowledgment  by  the  sheriff  was  originally  of  a  deed  to  Nathaniel 
md  that  afterwards  the  prothonotary's  clerk,  at  the  instance  of 
rles  S.  and  by  collusion  with  him,  erased  the  name  of  Nathaniel  S., 
substituted  that  of  Charles  S.;  the  defendant  claiming  by  deed  from 
rles  S.     Hoffman  v.  Coster^  2  Wh.  453. 

)9.  In  ejectment  by  a  purchaser  at  a  sheriff's  sale,  where  it  was 
red  that  the  sheriff's  deed  was  lost,  and  the  levy  did  not  specify  dis- 
:ly  the  land  levied  on,  it  was  held^  that  parol  evidence  was  admis- 
i  to  show  what  land  was  levied  on  and  sold.  Schall  v.  Millery  3 
.250. 

90.  Parol  evidence  was  held  not  to  be  admissible  to  prove  that  the 
rder  had  made  a  mistake  in  entering  in  his  book  the  date  of  record 
mortgage,  as  of  the  15th  of  December,  and  that  the  mortgage  was, 
'act,  recorded  on  the  15th  of  November,  as  against  a  purchaser  or 
mbrancer;  although  the  certificate  on  the  mortgage  stated  the  record- 
to  have  taken  place  on  the  15th  of  November.  Musser  v.  Hyde^  2 
b  S.  314. 

)1.  •4,  who  was  the  holder  of  a  mortgage  upon  a  tract  of  land,  upon 
di  there  was  a  mortgage  of  a  subsequent  dale  to  i?,  purchased  the 
tgaged  premises,  and  shortly  afterwards  conveyed  them  to  C  by 
I,  in  which  the  mortgages  were  not  mentioned.  B  brought  suit  on 
mortgage,  obtained  a  judgment,  and  bought  the  premises  at  the 
iff's  sale,  under  a  levari /acias  issued  thereon.  Id  lb*  conditions  of 
,  it  was  stated,  that  she  took  the  property  subject  to  whatever  might 
lue  on  the  mortgage  to  Jl,  if  that  mortgage  was  not  extinguished. 


tion  was  whelher  ihs  purchase  included  a  certain 
possession  of  (he  plaintiff;  the  derendaut  gave  in 
signed  by  the  former  owner  of  the  land  sold  at  th 
which  he  agreed  to  gi?e  up  possession  at  a  certain  tin 
the  plaiiitilj*  might  examine  the  witness  who  gave  (I 
that  it  was  not  his  intention  (o  inclnde  in  the  agreemt 
by  the  plaintiff.     Krider  v.  JLaffertj/,  1  Wh.  303. 

S93.  Parol  evidence  may  be  given  of  a  sale  of  la 
of  the  Orphans'  Court,  without  a  retnrn  made  theraa 
SY.  117. 

894.  The  trnih  of  the  record  of  a  court,  of  tnatten 
diction, cannot  be  disputed.     Selin  v.  Snsder,T  S. b. 

S95.  Hence,  if  it  appears  by  the  record  of  an  Orpli 
administrator  peiitioned  for  a  sale,  and  prayed  the 
it  is  not  competent  for  such  adiumistrator  to  prove  t 
sent  In-siich  sale.     lind. 

896.  Although  parol  evidence  cannot  be  given  oft 
yet  after  an  execution  has  been  delivered  lo  the  tsht 
of  its  existence  is  admissible,  after  notice  to  him  to  pi 
ton  V.  Commonwealth,  7  S.  St  R.  8S1. 

897.  Evidence  of  parol  declarations  of  a  grantor,  U 
his  own  deed,  is  inadmissible.  Clyde  v.  Clyde,  1  Y. 
son,  1  Y.  Z9l.     Hubley  v.  JVkile,2  Y.  133. 

898.  A  vendor  cannot,  by  subsequent  declaralioni 
peach  his  own  aci;  but  evidence  of  independent  fact) 
of  either  vendor  or  vendee,  (ending  to  show  a  nippi 
gatio  falsi,  such  as  would  warrant  the  interposition  c 
IS  admissible.    Steward  v.  Richardaon,  i  Y.  89. 

899.  Where  one  has  sold  the  same  land  lo  differeat 
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»08.  A  will  must  be  judged  of  ex  visceribus  suis^  and  where  there  is 
tlier  latent  nor  patent  ambiguity,  extrinsic  evidence  shall  not  be  re- 
red.    Duncan  v.  Duncan,  2  Y.  308. 

^3.  Parol  evidence  is  not  admissible  to  prove  that  a  scrivener  in 
imng  a  will  inserted  words  of  the  meaning  of  which  he  was  ignorant, 
effect  of  which  was  to  alter  the  disposition  intended  by  the  testator. 
ttngs  V.  Iddinga,  7  S.  &  R.  1 1 1. 

^€4.  But  if  the  scrivener  ou  his  examination  state,  that  the  testator 
lisbed  him  with  instructions  for  the  will,  he  may  be  asked  what  those 
mctions  were.    IbicL  ^ 

>€5.  Where  one  had  devised  land  to  a  child,  who  died  in  the  lifetime 
he  testator,  parol  evidence  of  the  declarations  of  the  testator  as  to  his 
mtion  with  respect  to  the  premises  devised,  was  ruled  to  be  inadmis- 
e.    Sword  v.  Jidams,  3  Y.  34. 

K)6.  Where  a  testator  had  bequeathed  land  to  trustees,  for  the  use  of 
married  daughter,  parol  evidence  of  his  declarations  in  his  last  sick- 
B,  that  the  devise  was  intended  for  her  sole  and  separate  use,  was 
i  to  be  inadmissible.  Torbert  v.  Twining,  1  Y.  432. 
K)7.  Parol  evidence  is  admissible  to  prove  that  a  legacy,  given  to 
muel  P.,  was  intended  for  William  P.,  though  there  were  persons  of 
h  names.    Powell  v.  Biddle,  2  D.  70. 

K)8.  So  if  there  be  a  devise  of  a  lot  *^on  Third  street,  in  the  occupa- 
I  of  J.  S.,"  and  the  lot  lies  on  Fourth  street,  and  was  in  the  occupa- 
I  of  J.  S.,  this  is  a  latent  ambiguity,  and  may  be  explained  by  parol 
dence.     •dllen  v.  Lyons,  2  W.  C.  C.  R.  475. 

X)9.  Where  a  testator  made  his  will  in  the  French  language,  and  de- 
ad to  the  defendant  a  certain  house,  reserving  to  the  defendant,  two 
iambres^^  for  her  use,  and  directed  that  the  defendant  should  have 
choice  of  those  two  *^chambres/'  that  she  might  be  sure  of  a  retreat 
ring  her  life;  it  was  held  that  parol  evidence  was  not  admissible  to 
)lain  the  situation  of  the  property,  e.  g.  that  the  rooms  on  the  first  floor 
le  proper  for  offices  or  shops,  and  had  been  used  as  such,  with  a  view 
showing  the  intention  of  the  testator,  that  the  defendant  should  be 
ifined  in  her  selection  to  the  rooms  above  stairs.  Wasthoff  v.  Dra- 
xtt,  3  W.  243. 

^10.  In  an  action  to  recover  a  legacy  of  jIlOO,  it  was  htld  that  evi- 
ioe  was  admissible  on  the  part  of  the  defendants,  to  prove  that  at  the 
e  the  will  was  drawn,  the  testatrix  said  that  she  wanted  to  pay  to  J. 
[the  plaintiff)  the  sum  of  jIlOO,  which  her  deceased  husband  had  en- 
ed  upon  her  to  pay  him,  and  asked  the  witness  whether,  if  it  were 
rted  as  a  legacy, she  could  still  pay  it  in  her  lifetime;  and  that  in  fact 
testatrix  did  pay  this  sum  to  the  legatee  in  her  lifetime.  Bailey 
ferifce^,  1  P.  R.  126. 

1 1.  Whcgre  a  testator  having  a  nephew  named  R.  H.,  and  a  grand- 
lew  named  J.  V.  H.,  gave  a  legacy  jy  the  following  words:  <<I  give 
bequeath  to  my  nephew  J.  V.  H.,  son  of  my  deceased  sister  Eliza- 
I,  his  heirs  or  assigns,  the  sum  or  legacy  of  ^8000,  lawful  money,  to 
mid  to  him  one  year  after  my  decease,''  it  was  held  that  evidence 
admissible  to  prove  that  the  testator  had  no  nephew  named  J.  V.  H., 
a  grandnephe  w  of  that  name,  who  was  the  grandson  of  his  deceased 
t  Elizabeth,  that  the  testator  had  testified  bis  regard  for  this  grand- 
yoL.  L— 70  V 


teader,  it  vas  ruUd,  Ihat  evidence  to  prove  what  kind 
meant  under  the  words  "ntrreni,  lawful  money"  in  b  c 
the  plaiDtiS*  ond  defendant,  was  inadmissible.  Lee  w.  1 
Sondv.  Haas's  Ex'rs,2  D.  133. 

915.  Where  there  is  no  ambiguity  in  articles  of  sgr 
doubt  can  be  entertained  of  the  operatipn  of  the  instru 
dence  of  the  intenlioa  of  (he  parties  according  with  the 
ehall  not  be  received.     Lille  v.  Henderton  fy  al.,  i  Y. : 

916.  On  a  motion  to  set  aside  an  execution  which 
jndgment  entered  upon  a  bond  by  warrant  of  attorne] 
that  the  first  insialment  was  paid,  parol  evidence  to  pi 
been  agreed  by  the  parlies  lhat  ezectiiiou  might  inue  fi 
whole  sum,  was  rejected  by  the  court.  Plankenhor 
370. 

917.  In  an  action  for  a  malicious  abuse  of  legal  proc 
may,  in  support  of  his  declaration,  give  evidence  of  a  ] 
not  to  issue  execution  nn  a  bond  with  a  warrant  of  attc 
notice.     Sommer  v.  fVilt,  4  S.  &  R.  19. 

918.  Id  an  action  of  debt  on  bond,  against  the  snre 
where  (he  plea  was  payment,  with  leave  to  give  the  s] 
evidence,  it  was  ruled  lhat  the  return  of  "levied,  as  per 
not  conclusive  upon  the  defendants,  but  that  it  waa  cot 
to  shnw  that  the  Irregularity  of  the  sheriff's  proceeding 
interference  of  the  plaintifT.  ATKean  v.  Penrote's  Sat 
1S03,  MS. 

919.  In  debt  against  a  sheriS'  for  an  escape  on  a 
had  returned  "cepi  corpus  el  commiliitur,"  parol  evit 
not  arrest  the  prisoner  till  three  days  after  (he  return,  J 
Shewell  7.  Fell,  3  Y.  17;  4  Y.  47. 

990.  Nor,  that  the  defendant  never  was  actually  ar 
Seller,  5^.235. 
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In  trover  for  the  sails  of  a  vessel,  brought  by  the  owner  of  the 
against  the  vendee  of  the  marshal  of  the  dtstrict,  who  was  directed 

precept  to  sell  her,  <<  together  with  her  tackle,  apparel  and  furni-, 
r  so  much  thereof  as  might  be  necessary^  the  same  being  in  his 
f  and  possession/*  and  who  returned  that  he  had  sold  the  vessel, 
ackle,  apparel,  &c."  to  t/^,  for  a  certain  sum,  it  was  held  that  it  was 
tent  to  the  deputy  marshal  to  prove  that  the  sails  in  question  were 
y  in  possession  of  ^  at  the  time  of  the  inventory  and  sale,  and 
expressly  excepted  at  the  time  of  sale,  and  not  sold.  Dolan  v. 
Sj  4  Binn.  496. 

Referees  had  awarded  that  the  defendant  should  give  an  order 
— ^.  In  an  action  brought  for  not  giving  the  order,  parol  evi- 
was  ruled  to  be  admissible  to  show  who  was  the  person  intended 

referees.    Lynn  v.  Risberg,  2  D.  180. 
.  Parol  evidence  of  the  payment  of  consideration  money,  was  ad 

in  an  adion  on  the  case  to  recover  damages,  for  the  breach  of  an 
nent  for  the  sale  of  land.    Bell  v.  Andrews j  4  D.  152. 
.  In  special  assumpsit  for  damages,  on  a  breach  of  promise  to  con- 
e  privilege  of  a  water  course,  parol  evidence  of  the  agreement  was 
:ed.     Clyde  v.  Clyde^  1  Y.  92. 

.  In  ejectment  brought  by  A  against  B  and  C,  where  the  plaintiff 
!  under  written  articles  of  agreement  between  himself  and  J7,  and 
fendant  holds  under  a  previotis  parol  agreement  with  i?,  and  pos-^ 
1  delivered,  and  a  subsequent  deed  from  J3,  the  declarations  of  B, 
ms  to  the  written  agreement,  cannot  be  given  in  evidence  to  cor- 
ite  the  proof  of  the  parol  agreement.  Campbell  v.  Sproat  fy  al,^ 
96. 

.  Parol  evidence  of  a  person  having  a  freehold  is  admissible,  in 
to  show  a  settlement  gained  by  the  pauper.  Com,  v.  Jennings,  1 
)7. 

».  Parol  evidence  may  be  admitted  to  show  that  after  the  execution 
eed,  conveying  a  right  to  a  water-course  through  the  granted  land, 
iirses  and  distances,  a  verbal  agreement  was  entered  into  between 
irties,  for  thehr  mutual  accommodation,  altering  the  route  of  the 
-course,  provided  the  agreement  has  been  carried  into  effect.     Le 

V.  Le  Fevre,  4  S.  &  R.  241. 

.  The  real  time  of  the  delivery  of  a  deed  may  be  shown  by  parol 

ice.     Geis  4*  al,  v.  Odenheimer^  4  Y.  278. 

!.  A  subscribing  witness  to  a  deed  attests  nothing  but  the  sealing 

elivery  of  it.    Therefore,  one  may  be  called  to  prove  that  a  deed, 

)g  date  the  1st  of  April,  was  not  in  fact  executed  until  the  month 

vember  following.    Fox  v.  Palmer  fy  al.  2  D.  214. 

L  Where  one  of  three  assignees  for  the  benefit  of  creditors,  paid 

nountK)f  a  judgment  against  the  assignor,  out  of  the  trust  funds, 

)ok  an  assignment  of  the  bond  upon,  which  the  judgment  was  en- 

,  to  himself,  in  which  it  was  expressed  to  be  for  value  received,  it 

ie/{/,that  parol  evidence  was  admissible  to  show  that  the  assignment 

i  bond  was  made  merely  to  enable  the  assignee  to  enter  satisfaction 

6  judgment,  and  notlo  preserve  it  as  a  subsisting  debt.    Keller  v. 

,  1  P.  R.  220. 

4.  Where  the  papers  in  the  commissioners'  office  showed  that  a 


936.  In  a  debt  od  a  sealed  note  as  follows:  "  Six  day 
or  eilhtr  of  ua  promise  to  pay  S.  D.  W.  the  sum  of  092 
our  hands  and  seals,  this,  &c.,  for  J.  D.  (  l.  s. } 

W;  W.  ( L.  s. )" 
it  was  held,  that  parol  evidence  was  not  admissible  to  m 
executed  and  dtilirored  the  note,  as  bis  own  act  and  mt 
Weakly,  8  W.  89. 

937.  The  subject  matter  of  marine  and  fire  insurances* 
cantile  contracts,  makes  it  necessary  to  go  out  of  the  wri 
in  order  to  interpret  it  more  frequently  than  in  most  othei 
therefore,  tacts  and  circumstances  dehors  the  instrument 
in  order  to  discover  the  intention  of  the  parties.  Staeejf 
lin  Fire  Int.  Co.,  2  W.  &  S.  545,  6.    Rooxrs,  J. 

93S.  A  policy  of  insurance  a^inst  fire,  was  expressed 
cording  to  certain  conditions,  one  of  which  provided  il 
should  deliver  to  the  secretary  of  the  insurers,  certain  pat 
forth  of  what  materials  the  walls  and  roof  of  the  buildit 
constructed,  &c.;  and  also  declared,  that  if  any  person  si; 
or  their  building  or  goods,  and  cause  the  same  to  be  d 
policy,  otherwise  than  as  they  really  are,so  as  the  same  1 
lower  premium  than  therein  propowd,  such  insurance  a. 
force;  in  an  action  by  the  insured  against  the  insorera,  w 
the  ground  of  an  alleged  misdescription  of  the  premises 
was  held  that  parol  evidence  was  admissible  to  prove 
scription,  if  any,  arose  from  the  mistake  of  the*secretary 
to  whom  the  buildings  were  particularly  and  accurately  d 
insured,  at  the  time  of  the  insurance.  Moliere  v.  7n« 
Fire  Int.  Co.,  5  R.  343. 

Q.  In  what  eatea  general  character  may  be  give  n  in 
939.  Evidence  of  general  character  is  only  admisubl 
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may  give  evidence  of  his  character  before  it  is  attacked  by  the  de- 
AnL  Romayne  v.  Duane^  3  W.  C.  C.  R.  246. 
M2.  In  an  action  involving  the  question,  whether  a  judgment  con- 
■ed  was  fraudulently  obtained,  evidence  of  the  f^ood  character  of  the. 
.intiff,  in  the  judgment  is  not  admissible.  AT  Kinney  v.  Rhoads^  5 
•  343. 

B4d.  Evidence  of  general  character^  derived  from  common  report 
the  neighbourhood  is  admissible.  Kimmel  v.  Kimmely  3  S.  &  R.  336. 
D44.  But  a  witness  called  to  discredit  another  witness,  cannot  be  asked, 
lave  you  ever  heard  of  others  whether  he  bore  a  bad  character:''  the 
estion  ought  to  be,  what  is  said  by  ^*peopk  in  generaV*  Wike  v. 
grA/fier,  11  S.  &  R.  198. 

045.  If  a  witqi^ss  on  being  asked  whether  he  would  believe  another 
tnesson  oath,  Answer,  <'  I  could  not  place  so  much  confidence  in  his 
limony  as  in  that  of  a  man  of  integrity,"  it  is  not  evidence.  Ibid. 
B46.  Where  a  party  gives  in  evidence  his  books  of  original  entries 
pt  by  another  who  is  absent  from  the  state,  and  whose  handwriting  is 
3Ted,  the  opposite  party  may  give  evidence  as  to  the  general  character 
r  honesty  of  such  absent  person.  Crouse  v.  Miller ^  10  S.  &  R.  155. 
947.  Evidence  of  the  character  of  a  deputy  surveyor,  not  a  witness  in 
a  cause,  was  held  not  to  be  admissible,  although  the  plaintiff  claimed 
ider  a  survey  made  by  him.  Blackburn  v.  Holliday^  12  S.  &  R,  140. 

548.  Evidence  of  the  general  character  of  a  witness  for  drunkenness 
not  admissible.    Brindle  v.  MRvaine,  10  S.  &  R.  282. 

549.  But  direct  evidence  of  the  fact  may  be  given  by  way  of  impeach- 
gthe  character  of  the  witness.    Ibid. 

^SO.  In  assumpsit  for  money  had  and  received,  the  defendant  cannot 
ve  evidence  of  his  general  character,  though  he  is  incidentally  charged 
^  the  evidence  with  committing  a  particular  fraud.  Nash  v.  Oilkeson, 
S.  k  R.  352. 

^51.  And  if  such  evidence  be  admitted,  the  error  is  not  cured  by  the 

tut  telling  the  jury,  before  the  bill  of  exceptions  is  actually  signed,  that 

By  ought  to  pay  no  regard  to  it.    Ibid. 

^52.  Nor  can  such  evidence  be  admitted  under  the  plea  of  fraud  in  an 

^OD  of  debt  on  bond.    Jlnderson  v.  Long,  10  S.  &  R.  55. 

053.  Upon  the  trial  of  an  issue,  to  determine  whether  a  certain  sum 

money  had  been  paid  by  the  plaintiff  to  the  defendant,  a  witness 
Ore  that  he  paid  the  money  for  the  plaintiff  to  the  defendant,  and  a 
^ipt  was  produced  attested  by  the  sauie  witness:  several  witnesses 
it*e  produced  on  the  part  of  the  defendant,  to  prove  facts  tending  to 
>W  that  the  money  was  not  paid,  and  thatthetestimony  of  the  witness 
^  not  true.  Held  that  the  plaintiff  could  not  go  into  evidence  to  prove 
^t  the  general  character  of  the  witness  was  good.  Braddee  v.  Brown* 
fa^  9  W.  124. 

^54.  Where  a  settlement  of  accounts,  between  a  father  and  son,  had 
Bn  made  by  three  persons,  who  had  been  called  in  for  the  purpose, 
d  in  a  subsequent  litigaiion  the  mode  in  which  the  settlement  was  made 
^  called  in  question,  and  one  of  the  parties  asked  a  witness  what  were 
^  character  and  standing  of  the  three  persons,  to  which  the  reply  was 
tt  their  character  stood  fair;  it  was  A«&/ that  there  was  no  error.  Pot- 
»•  V.  Postens,  3  W.  t  S.  127. 
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R.  TFhen  evidence  of  a  custom  or  usage  teiU  be  admitted. 

955.  Evidence  of  an  usage  of  trade  is  not  admissible  when  the  hv 
upon  the  subject  is  settled.    Brown  v.  Jackson^  2  W.  C.  C.  R.  84. 

956.  Where  the  law  is  doubtful,  evidence  of  an  usage  to  explain  souk 
clause  in  a  policy  is  proper:  but  opinions  as  to  the  constructioa  are  uot 
evidence.     fVinthrop  v.  Union  Insurance  Co,^  2  W.  C.  C.  R.  7. 

957.  Evidence  is  admissible  of  an  usage  or  custom  on  the  Ohioui 
other  rivers,  varying  the  responsibility  of  carriers  by  water.  Oordmt 
Little,  8  S.  &  R.  533. 

958.  So,  evidence  is  admissible  of  a  custom  or  usage  fixing  the  coi* 
struction  of  the  words, « inevitable  dangers  of  the  river,"  in  a  bill  of  ladiof 
for  the  transportation  of  goods  on  a  river.  Ibid.  [And  see  Deamh 
Swoopf  2  Binn.  72.] 

959.  Where  an  usage  is  so  established,  as  to  leave  no  reasonable  dook 
of  its  existence,  it  becomes  a  part  of  the  law,  and  the  court  will  deddi 
upon  it  as  such,  without  requiring  it  to  be  again  proved.  Conseqvai 
Willing  Sr  aly  I  P.  C.  C.  230. 

960.  Thus  the  rate  of  interest  in  China  is  so  well  established  to  ki 
twelve  per  cent,  per  annum,  that  the  court  will  not  require  it  to  hi 
proved.    Ibid. 

961.  Evidence  of  the  usage  of  sportsmen  is  admissible.  Morgant 
Richards,  1  Br.  171. 

962.  A  witness  may  be  examined  to  prove  the  course  of  a  particdv 
trade,  but  not  to  show  what  the  law  is.  Euan  v.  Gardner^  1  W.  CC 
R.  145. 

963.  Witnesses  cannot  be  admitted  to  contradict  the  established  pric- 
ciples  of  law.  Therefore,  where  a  witness  was  offered  to  prove  ihali 
was  the  custom  of  the  trade  of  Philadelphia  to  allow  interesron  good? 
sold  after  six  months,  the  evidence  was  ruled  to  be  inadmissible.  Htnrj 
V.  Bisk  <5'  «/.,  1  D.  265. 

964.  So,  evidence  of  a  custom,  different  from  the  law,  in  a  particdir 
place,  to  re-enter  for  a  forfeiture  incurred  by  the  non-payment  of  io<j 
is  not  admissible.     Stoever  v.  Whitman,  6  Binn.  417. 

965.  In  an  action  for  goods  sold,  brought  into  the  Common  Pleas bf 
appeal  from  a  magistrate,  tlie  plaintiff,  to  prove  his  claim,  gave  in  en- 
dence,  that  on  the  trial  before  the  magistrate  the  defendant  admitted ilK 
account,  (which  was  for  S84  98,  ending  September  7th,  1835,)  to  bs 
correct,  but  said  that  it  had  been  paid.  The  plaintiff  also  gave  in  efi- 
dence  a  pass-book,  kept  by  the  defendant  with  the  plaintiff's  store,aiKl 
produced  by  the  defendant  on  notice:  Held,  l,That  the  defendant  migbt 
give  in  evidence  a  promissory  note  given  by  him  to  the  plaintiff,  daieii 
December  16th,  1835,  for  {551  77,  with  interest,  upon  which  a  receipio' 
the  amount  by  the  plaintiff  was  endorsed;  2d,  That  evidence  was  ad- 
missible on  the  part  of  the  defendant,  to  prove  that  when  the  plaintifi 
took  notes  for  money  lent,  his  practice  was  to  draw  them  in  one  vraf, 
and  when  for  goods  sold,  that  he  drew  them  in  another  form;  3d,  Thai 
the  court  had  a  right  to  refuse  to  charge,  that  there  was  no  evidence  that 
the  book  account,  or  any  part  of  it,  had  been  paid.  Snyder  v.  ^^J^^-i 
5  Wh.  163. 

9QQ.  Evidence  held  to  be  admissible  to  prove^  that  by  the  custom  of 
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le,  in  Philadelphia^  on  the  purchase  and  sale  of  cotton,  the  vendor 
St  answer  to  the  vendee  for  a  latent  defect  in  the  article  sold,  though 
re  be  neither  warranty  nor  fraud  on  the  part  of  the  vendor.  Snowden 
Warder^  3  R.  101.    (Gibson,  C.  J.,  dissenting.) 
^Aod  see  Custom  and  Usage.] 

When  parol  ^inde(ice  of  the  content e  of  written  insirumente  tMlbe  received. 

)67.  Parol  evidence  of  the  contents  of  written  papers,  is  not  adrnis- 
le,  unless  they  are  proved  to  be  lost  or  destroyed,  or  in  the  possession  of 
t  adverse  party,  and  not  produced  upon  notice.  Campbell  v.  fFal- 
«,  3  Y.  271.  Be  Haven  v.  Henderson,  1  D.  424. 
968.  And  parol  evidence  that  an  indenture  of  apprenticeship  was  exe- 
ted,  conformably  to  law,  will  not  be  admitted  unless  the  indenture  is 
>ved  to  be  lost.  St  Clair  v.  JoneSf  Add.  343. 
D69.  And  a  deposition  is  not  evidence,  which  goes  to  prove,  among 
ler  things,  the  contents  of  a  paper,  not  shown  to  be  lost  or  mislaid. 
^JTfe  V.  JReiff,  4  Y.  340.  ^ 

970.  In  debt  on  bond  given  for  the  purchase  of  land,  situated  in  Vir- 
nia,  it  was  held  that  the  defendant  might  give  in  evidence,  that  the 
tness  had  gone  to  Virginia  and  traced  the  lines,  in  a  patent  produced 
the  court  which  had  been  delivered  to  him  by  the  defendant  (his  father,) 
id  was  the  only  patent  for  lands  in  Virginia,  which  the  witness  had 
-er  known  to  be  in  his  father's  possession,  and  that  the  land  contained 

the  patent  was  situated  on  a  mountain  and  of  so  bad  a  quality  as  not 

be  worth  the  taxes:  the  defendant  having  proved  on  his  voir  dirCf 
at  the  deed  was  lost,  and  though  searched  for  could  not  be  found. 
tiul  V.  Durbarowj  13  S.  &  R.  392. 

971.  Where  proof  was  made  of  the  execution  and  existence  of  a  writ- 
Si  and  that  it  had  been  deposited  in  the  hands  of  •A  for  safe  keeping, 
ko,  upon  his  removal,  delivered  it  to  B,  whose  papers  on  his  death  came 

the  hands  of  C,  and  C  and  D  made  diligent  search  for  it  among  tlie 
^pers  of  J7,  which  fact  was  prbved  by  Z),  it  was  heldxhdii  this  was  suf- 
^ent  proof  of  the  loss  to  admit  parol  evidence  of  its  contents,  without 
^  oath  of  C,  as  to  the  search.  Cavfman  v.  Congregation  qf  Cedar 
"^ngj  6  Binn.  S9. 

072.  In  ejectment  by  a  purchaser  at  sherifTs  sale  against  a  stranger, 
3  plaintiff  cannot  give  parol  evidence  of  a  deed,  by  which  the  title  was 
^veyed  to  the  defendant  in  the  execution,  without  showing  that  all 
^^nable  endeavours  have  been  used  to  obtain  the  original.  Little  fy 
'  V.  Delancey,  5  Binn.  266. 

^73.  Parol  evidence  of  the  contents  of  a  lost  deposition,  made  by  a 
^oased  wuness,  was  refused,  the  party  offering  it  having  had  it  in  his 
Wer  to  supply  the  loss  in  the  lifetime  of  the  witness.  APCalley  v. 
^^nklin,  2  Y.  340. 

^74.  In  ejectment  by  a  purchaser  at  a  sheriff's  sale,  where  it  was 
^ved  that  the  sheriff's  deed  was  lost,  and  the  levy  did  not  specify  dis- 
'Otiy  the  land  levied  on,  it  was  held,  that  parol  evidence  was  admissible 

^ow  what  land  was  levied  on  and  sold.    Schall  v.  Miller,  3  Wb. 

^75.  A  witness,  once  entitled  to  lands,  may  prove  that  he  transferred 
^m  to  another,  where  his  deed  is  lost.    Fogler  v.  Evig,  2  Y.  1 19. 


coDtents  of  a  book,  which  was  not  id  the  possession  of 
the  trial,  and  which  no  notice  had  been  given  him  to  pi 

979.  Parol  evidence  of  the  contents  of  a  deed,  prove 
held  not  to  be  admissible,  as  the  party  might  have  ob 
confirmation,  or  an  order  of  court,  under  the  act  of  178( 
Van  Swraringen,  Add.  48* 

980.  The  act  of  27th  Februaiy,  1798,  which  aathoi 
enter  judgment  against  the  party  who  refuses  to  comp 
for  the  produciioD  of  papers,  does  not  affect  the  commi 
as  to  the  admission  of  parol  evidence  of  papers,  whic 
refused  to  produce  on  notice.    ^Uxandtr  v.  Coulter,  S 

981.  Upon  an  indictment  for  stealing  a  baolc  note,  bil 
parol  evidence  may  be  given  of  the  contents  of  the  inst 
a  previous  notice  to  the  defendant  to  produce  iL  Com. 
ah,  1  Binn.  273. 

962.  In  ejectment  by  the  sheriff's  vendee  against 
claiming  nnder  a  judgment  and  execution  against  B, 
parol  evidence  was  admitted  of  a  deed  by.which  ihalan 
was  conveyed  lo  B,  withoutproof  of  notice,  Edgar  v. 
4  D.  132.  [The  decision  was  at  Nin  PfiuB,and  for  au{ 
with  very  little  argument  or  consideration.  There  appe 
aomething  particular  in  the  circnmsiances  of  the  case, 
might  have  been  proper  to  admit  parol  evidence,  altho 
clearly  appear  what  those  circumstances  were.  S  '. 
TiLOHMAN,  C.  J.  and  Yxatxs,  J.] 
'  983.  But  the  bare  circumstances  of  ihe  party  Dot  1 
power  (0  produce  a  paper,  is  not  sufficient  reason  for 
evidence.  It  will  always  be  a  question,  whether  with  | 
he  might  not  have  had  it  in  his  power:  and  sometimes  i 
tioD,  whether,  if  the  paper  be  in  existence,  its  product: 
peosable.     Gray  v.  Pentland,  2  S.  &  R.  31. 
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ween  the  plaintiff  and  defendant  in  a  particular  transaction,  viz.  the 
cchase  of  land,  it  was  held  that  parol  evidence  of  the  contents  of  a 
per  once  in  the  possession  of  the  defendant,  containing  a  statement,  in 
%  handwriting  of  the  defendant,  of  the  money  paid  by  the  plaintiff  and 
%ndant  respectively  towards  the  purchase  of  the  land,  was  not  admis- 
k,  nntil  notice  to  the  defendant  to  produce  the  paper  was  proved. 
^man  v.  Pennocky  3  P.  R.  317,  in  note;  S.  C.  1  W.  405,  in  note. 

987.  Where  it  is  alleged  that  a  party  signed  an  advertisement,  which 
IS  published  in  a  newspaper,  the  original  writing  signed  by  the  party 
ght  to  be  produced  or  its  loss  duly  proved,  and  if  the  loss  be  legally 
ived,  then  proof  that  the  party  had  signed  it,  or  that  he  knew  of  it 
d  had  agreed  that  some  other  person  should  write  the  advertisement 
1  put  his  name,  is  sufficient.  Ai'Conahy  v.  The  Centre,  fyc.  Turn* 
he  Road  Co.,  1  P.  R.  426. 

988.  It  is  not  competent  to  give  parol  evidence  of  the  contents  of  a 
iUen  paper,  without  first  giving  positive  proof  of  its  destruction,  or 
a  diligent  search  by  which  its  loss  ha^  been  ascertained.  Parker  v. 
mkle,  3  W.  &  S.  991. 

989.  An  original  paper  in  the  hands  of  a  person  who  cannot  be 
lehed  by  the  process  of  the  court,  so  as  to  compel  its  production,  may 

proved  by  parol.    Ralph  v.  Brawny  3  W.  &  S.  395. 

990.  Evidence  of  the  contents  of  an  instrument  alleged  to  have  been 
It  cannot  be  given  without  previous  proof  of  its  due  execution,  which 
dodes  proof  of  its  delivery;  and  where  a  witness  called  to  prove  the 
rner  existence  of  an  instrument,  testified  that  it  had  been  put  into  the 
nds  of  A  as  an  escrow,  and  ^  on  his  examination  said  that  he  could 
t  recollect  on  what  occasion,  or  with  certainty  to  whom  it  was  given 
J  and  that  he  should  not  have  given  it  up  without  the  consent  of  both 
nies,  it  was  heldy  that  evidence  of  the  contents  of  the  instrument 
w  properly  rejected.     APCredy  v.  Schuylkill  Nap.  Co.,  3  Wh.  424. 

991.  Parol  evidence  of  a  witness  that  he  returned  a  survey  to  the 
▼eyor  general,  is  not  admissible  without  previously  showing  an  un- 
ceasful  search  for  the  paper  in  the  land  office.    AdaniB  v.  Easion,  6 

456. 

^92.  In  an  action  by  one  of  two  persons  jointly  interested  in  a  lottery 
^et  which  had  drawn  a  prize,  against  the  other  joint  owner  who  had 
dived  the  money,  to  recover  the  one  half  so  received,  where  the  plain- 
had  given  evidence  of  the  joint  purchase,  that  the  managers  of  the 
ery  had  discontintied  their  office,  and  died  or  left  the  state,  and  that 
Plication  had  been  made  at  their  office  for  the  ticket  without  success, 
^as  held  that  sufficient  evidence  had  been  given  to  raise  a  presump- 
I  of  the  loss  or  destruction  of  the  ticket  so  as  to  let  in  proof  of  its 
I  tents.     Fo/er  v.  Sanno,  6  W.  164. 

^93.  In  an  action  on  a  note  for  goods  sold,  the  consideration  of  the 
Q  may  be  proved  by  a  witness  without  his  producing  the  book  of 
tinal  entries  of  the  sale  of  the  goods.    Filler  v.  Beckley,  2  W.  &  S. 

^94.  A  witness  may  be  asked  whether  the  agreement  inquired  of 
a  not  in  writing;  and  this  though  he  is  in  a  course  of  cross  examina- 
ti.    Rice  V.  BixUr,  1  W.  &  S.  445, 
VOL.  I. — ^71 


Held,  that  as  they  did  not  belong  lo  him,  and  he  had  n< 
them,  his  testimony  was  admissible  without  iheir  prod 
man's  Ex'r  7.  Fisher,  9  W.  441. 

997.  Everything  is  to  be  presumed  in  odium  apoltati 
a  party  who  has  destroyed  a  paper  is  lo  be  consider* 
there  must  be  evidence  that  the  purport  of  ihe  fwpei 
represented  to  be.     RT Reynolds  v.  At' Cord,  6  W.  S88. 

998.  If  there  be  such  evidence,  and  if  there  were  no  ; 
ness  to  the  paper,  then  the  act  of  destroying  the  paper  : 
confession  of  its  having  been  duly  executed,  and  thon 
contents  is  admissible.     Ibid. 

999.  Where  a  witness  staled  that  there  was  an  agn 
her  deceased  husband  and  her  brother  about  the  lam 
brother  destroyed  it,  but  that  she  had  never  read  the  pa 
not  been  read  to  her,  it  was  held,  thaf  this  was  not  saffici 
identity  of  Ihe  instrument  alleged.  '  I&id. 

T.  ffitntisa. 

(a)  General  rules. 

1000.  By  the  principles  of  the  common  law, every  persfi 
and  not  of  infamous  character,  may  be  acompetent  witnei 
TiLGHMAN,  C.  J. 

1001.  A  negro  slave  cannot  be  a  witness  in  Pennsylvsi 
T.  Mulatto  Bob,  4  D.  145,  in  note. 

1002.  A  conviction  upon  an  indictment  for  an  assault  a 
intent  to  kill,  in  conseqnence  of  which  the  parson  oon 
fenced  to  fine  and  imprisonment,  does  not  make  him  : 
witness.     United  Slates  v.  Brockius,  3  W.  C.  C.  R.  99 

1003.  The  interest  which  the  witness  has  in  Ihe  verd 
the  suit,  is  the  criterion  by  which  his  competency  is  to  bi 
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^5.  Ic  is  of  no  consequence  how  he  beconaes  interested,  whether  by 

nted  consideration  or  by  services  rendered,  or  to  be  rendered  in 

S  and  whether  as  agent,  attorney,  or  otherwise.    Ibid, 

)6.  To  render  a  person  incompetent  to  give  evidence,  on  the  ground 

erest,  there  must  be  a  direct  interest,  that  is,  he  must  be  immedi- 

benefited  or  injured  by  the  event  of  the  suit,  or  the  verdict  to  be 

led  by  his  evidence,  or  given  against  it,  must  be  evidence  for  or 

St  him  in  another  action,  in  which  he  may  afterwards  be  a  party. 

»  V,  GrieVy  4  Binn.  83. 

^7.  AUhough  the  verdict  may  not  affect,  in  another  suit,  the  person 

d  as  a  witness,  yet,  wherever  the  verdict  may  create  a  new  respon- 

y,  which  the  law  would  recognise  and  render  available,  in  favour 

igainst  the  witness,  or  increase  or  decrease  an  existing  one,  he  ought 

rejected.     Conrad  v.  Keyser^  5  S.  &  R.  371.     Gibson,  J. 

>8.  But  where  a  person  renders  himself  interested  by  a  voluntary 

»r  the  purpose  of  depriving  a  party  of  the  benefit  of  his  testimony, 

ly  be  compelled  to  be  a  witness.    Long  v.  Bailliey  4  S.  &  R.  222. 

)9.  And  to  exclude  a  witness  on  the  ground  of  interest,  he  must 

a  certain^  not  a  possible,  benefit,  in  the  event  of  the  suit.    Lewis 

xn/y,  2  Y.  200.     Fernsler  v.  Carlin,  3  S.  &  R.  132. 

.0.  A  contingent  liability  is  not  sufficient  to  exclude  a  witness,    /r- 

7.  Lumberman's  Bank,  2  W.  &  S.  190. 

11.  The  rule  now  established  in  this  commonwealth  is,  that  though 

Bon  offered  as  a  witness  be  subject  to  the  strongest  bias^  yet  if  he 

t  implicated  in  the  legal  consequences  of  the  judgment,  that  is, 

consequences  which  are  fixed,  certain  and  actual,  and  by  which 

vantage,  not  depending  on  a  contingency,  is  to  be  gained  or  lost; 

for  instance,  as  being  entitled  to  give  the  verdict  in  evidence  in 

er  suit,  on  the  one  hand,  or  being  subject  to  an  incumbrance  or 

on  the  other,  he  is  competent.    Bennett  v.  HetTiington,  16  S.  & 

5-6.     Gibson,  C.  J. 

L2.  Where  a  witness  is  interested  in  either  event  of  a  trial,  and  the 

»nderance  cannot  be  weighed,  it  goes  to  his  credit  and  not  to  his 

etency.    Potter  v.  Burd,  4  W.  Ifi. 

1 3.  If,  when  a  person  is  offered  as  a  witness,  it  should  clearly  ap- 
from  the  testimony  adduced  to  prove  it,  that  he  is  interested,  the 
may  reject  him;  but  if  it  be  in  the  least  degree  doubt/ul,{he  court 
;  not  to  decide  the  question  of  interest,  but  should  receive  his  testi- 
,  and  leave  it  to  the  jury  to  determine,  whether  he  has  an  interest 
t  in  the  suit  or  the  event  of  it,  and  if  they  should  be  of  opinion  that 
IS  such  an  interest,  to  instruct  them  to  pay  no  regard  to  his  testi- 
.     Hart  v.  Heilner,  3  R,  407. 

14.  It  is  no  objection  to  the  competency  of  a  witness,  that  he  may 
uitled  to  a  reward  on  thd  conviction  of  the  prisoner.  United 
s  V.  Wilson,  1  Bald.  78. 

15.  It  has  been  ruled  in  this  state,  that  proof  that  the  party  by  whom 
ness  is  called,  has  acknowledged  or  declared  him  to  be  interested, 
Bcient  to  exclude  him.     Carmalt  v.  Piatt,  7  W.  328.    Rogers,  J. 

16.  A  person  who  thinks  himself  interested  at  the  time  of  taking 
athy  when  in  fact  he  is  not  interested,  is  nevertheless  a  competent 


1019.  In  an  action  by  a  father  I 
child  per  quod  sertntium  amisU,  the  child  is  a  compe 
plainlitr,  though  he  may  expect  to  receive  part  of  ihe 
no  legal  claim  to  any  part.     Wilt  v.  flickers,  8  W. : 

1030.  A  witness  is  competent,  though  another  bi 
confess,  some  years  before,  that  he  would  be  a  great 
miscarried  in  the  suit.     Pollock  v.  Gillespie  fy  al.,  2 

1021.  A  witness  who  is  liable  to  an  action  by  the 
is  produced,  in  case  that  party  should  not  recorer,  bi 
by  the  statiile  of  limitations,  is  competent  LudUno 
2S.  &R.  119. 

1032,  Till)  true  test  of  a  witness's  competency  on 
religious  principles  is,  whether  he  believes  in  the  t: 
who  wiH  punish  him  if  he  swears  falsely;  and  within 
prehended  those  who  believe  fntnre  punishments 
Cubbiaon  v,  M'Creary,  8  W.  8t  S.  863.     Sekoeahi 

1023.  Where  two  witnesses  swore  that  they  had  si 
declare  theretofore,  that  he  did  not  believe  in  a  futiii 
and  punishments,  this  was  held  not  to  be  sufficiei 
Id.  268. 

1024.  The  defendant  called  a  witness,  to  whom  tb 
on  the  ground  of  an  alleged  want  of  religious  belief, 
mitted  the  testimony  of  witnesses  in  support  of  and  i 
objection,  and  afterwards  the  person  objected  to  wa 
voir  dire,  and  having  testified  to  his  belief,  was  adi 
dence  in  chief.  Held,  that  there  was  uo  error  in  tbis. 
4  Wh.  334. 

1025.  It  lies  on  the  parly  who  objects  to  Ibe  eomp 
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ler  to  tbe  best  of  his  impression  the  paper  is  in  the  handwriting 
party.     Carter  v.  Connelly  1  Wh.  392. 
i8.  As  to  matters  of  fact,  a  witness  is  not  allowed  to  speak  of  his 

1  impression,  or  of  the  probability  of  an  event  having  occurred. 
tali  V.  Posij  8  W.  406. 

19.  The  words  of  a  witness,  contained  in  a  deposition,  must  be 

ued  according  to  the  general  understanding,  and  not,  necessarily, 

ir  grammatical  sense, — thus  ^  as  deponent  understood  by  the  said 

(the  defendant)  means,  <<  as  deponent  understood  said  H.  to  say.** 

m  V.  HuidekoppeTy  2  P.  R,  149. 

K).  A  witness  having  detailed  the  acts  done  by  a  settler  in  the 

e  of  making  an  improvement  on  land,  added  that  the  improvement 

ontinued  and  kept  up  to  a  certain  period:  Held^  that  the  latter  ex- 

on  was  not  exceptionable,  and  that  it  was  not  error  to  admit  it 

imara  v.  Shorb,  2  W.  288. 

il.  Where  a  witness  whose  testimony  was  taken  in  a  deposition, 

)  that  at  the  time  of  a  certain  payment  <<  the  contract  with  T.  W. 

onsidered  at  an  end  by  all  the  parties,"  it  was  held  that  this  was 

isible;  being  to  be  taken  as  an  assertion  of  the  witness's  knowledge 

\  fact,  and  not  merely  as  his  opinion.    Devling  v.  fVilliamson,  9 

11. 

\2.  A  disinterested  person  may  be  a  witness  to  prove  a  contract 

by  himself!     Smith  v.  Rutherford,  2  S.  &  R.  358. 

13.  One  who  is  equally  liable  to  an  action  by  both  parties,  is  a  com- 
t  witness  for  either.    Nessleyv.  Swearingen^  Add.  144. 

14.  The  deposition  of  a  witness,  who  afterwards  become  interested, 
s  in  full  life  at  the  time  of  the  trial,  is  not  admissible.  Irwin  v. 
fy  al.,  4  Y.  512. 

(b)  When  agents,  factors,  and  servants  may  be  witnesses. 

)5.  The  power  of  an  agent  to  sell  lands  must  be  in  writing,  and 
id  by  indifferent  witnesses.  Nicholson  v.  Mifflin,  2  D.  246;  S.  C. 
38;  S.  P.  Meredith  v.  Mucoss,  1  Y.  200.   Oirard  v.  Krebbs  fy  al.j 

2  Y.  38.     Plumstead  v.  Rudebagh,  1  Y.  502. 

36.  Therefore,  an  agent  is  not  a  competent  witness  to  prove  tint  a 
en  authority  was  given,  but  had  been  mislaid.  Nicholson  v.  Mifflin^ 
pra. 

37.  But  it  seems,  an  agent  may  prove  the  mere  fact  of  the  loss  of  a 
en  power.     Meredith  v.  Mucoss,  1  Y.  200. 

38.  One  who  acted  as  agent  for  another,  in  the  purchase  of  land, 
admitted  a  witness  to  establish  the  purchase.  Miller  v.  Hayman^ 
23.    Steward  v.  Richardson,  2  Y.  89. 

39.  So,  one  who  purchased  land  in  his  own  name,  may  be  admitted 
x>ve  that  he  acted  in  the  purchase,  as  agent  and  trustee  of  another, 
horn  he  afterwards  conveyed  the  land.  Brown  v.  Downing,  4  S.  & 
07. 

40.  An  agent  is  competent  to  prove  a  parol  authority,  to  make  a 
I.    MOunagle  v.  Thornton,  10  S.  &  R.  257. 

41.  A  broker  is  a  good  witness  in  an  action  on  the  case  to  recover 
lifference  upon  a  stock  contract,  to  prove  that  he  liad  received  a 
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verbal  authority  to  make  the  contract.    Livingston  ^oLy.  Suxuanekf 
2  D.  300. 

1043.  The  general  rule  is,  that  an  agent  is  competent  to  prove  hisown 
authority,  except  in  cases  where  the  principal  is  sued  on  account  of  the 
negligence  of  the  agent.    APDowell  v.  Simpson^  3  W.  135.    Kn* 

NEDT,  J. 

1043.  An  agent  constituted  by  parol,  who  has  made  a  lease  for  more 
than  three  years,  is  admissible  to  prove  his  authority,  and  also  that  thi 
owner  of  the  land  ratified  the  demise,  so  as  to  give  it  the  effect  of  a  lew 
at  will.    Id.  129. 

1044.  An  attorney  in  fact  was  held  to  be  a  competent  witness  to  proie, 
that  a  settlement  made  by  him  with  a  debtor  to  his  principal,  upon  wbick 
he  executed  a  release  to  such  debtor,  was  obtained  by  misrepresentaiioo 
and  fraud.     Irwin  v.  Mlen^  1  P.  R.  444. 

1045.  One  who  has  acted  as  agent  in  letting  real  estate  belonging  li 
the  plaintiff  on  lease,  is  a  competent  witness  on  the  part  of  the  lessee  (a 
prove  his  authority  from  the  plaintiff.  McDowell  v.  Simpianj  3  W. 
129. 

1046.  In  an  action  by  a  vendor  of  stock  against  the  vendee  to  recow 
dramages  for  the  non -performance  of  the  contract,  the  agent  by  vboi 
the  contract  was  made  on  behalf  of  the  defendant,  and  who  madetb 
contract  in  his  own  name  and  without  disclosing  that  of  the  defendiBi; 
was  held  not  to  be  a  competent  witness  for  the  plaintiff,  without  a  lelem 
Hickling  v.  Fitchj  1  M.  208. 

1047.  An  attorney  or  counsel,  concerned  in  a  cause,  may  be  a  vitnei^ 
though  his  judgment  fee  depends  upon  his  success.  Newman  v.  Broi^ 
ley,  1  D.  241. 

1048.  So,  although  he  expects  to  receive  a  larger  fee  from  his  client, 
if  the  latter  succeeds.     Miles  v.  O^Hara,  1  S.  &  R.  32. 

1049.  An  attorney  at  law,  who  had  made  an  agreement,  in  writing, 
with  his  client,  by  which  he  was  to  receive  a  certain  sum  as  a  fee  in 
case  of  a  recovery,  was  held  to  be  a  competent  witness  for  the  dieot, 
there  being  no  evidence  that  the  agreement\was  under  seal,  or  such  i 
contract  as  could  be  enforced  against  the  client.  Boulden  v.  Hthtl,\'^ 
S.  &  R.  312. 

1050.  Where  a  contract,  for  the  transfer  of  stock,  had  been  mafc 
with  j1,  as  a  principal,  and  an  action  had  been  brought  upon  it  bjr  .ii" 
his  own  name,  wherein  he  became  nonsuit,  in  a  subsequent  action  br 
By  on  the  same  contract,  it  was  ruled  that  ^  could  not  be  received  asi 
witness  to  prove  that  he  acted  as  agent  for  B.  Anderson  v.  flfly«,2 
Y.  95. 

1051.  In  an  action  against  an  agent  to  recover  back  money  improperly 
paid  to  him,  on  the  ground  that  there  was  nothing  due  to  the  principaij 
on  whose  account  he  received  the  money,  the  principal  is  a  witness  for 
the  agent,  who  alleges  payment  over  without  notice.  Seidely.Pf^ 
worth,  10  S.  &  R.  442. 

1052.  Quere,  Whether  the  principle  of  law,  in  relation  to  sales  made 
by  a  broker,  as  between  vendor  and  vendee,  is  applicable  to  a  case  be- 
tween vendee  and  warrantor.  Willing  ^*  al.  v.  Consequa,  1  P.  C  C 
310. 

1053.  In  an  action  by  the  vendee  against  the  warrantor  of  goods,  a 
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tness  who  had  given  certificates  as  to  the  quality  of  the  goods,  which 
tificates  were  to  be  used  in  obtaining  a  recovery  against  the  warrantor, 
i  who  expected  to  receive  a  certain  commission  on  the  sum  to  be  re- 
rered  in  consequence  of  the  certificates,  but  which  certificates  were 
t  evidence  in  the  action,  was  held  to  be  competent  Jd,  309. 

1054.  In  covenant  on  articles  of  agreement,  by  which  the  defendants, 
te  Schuylkill  Navigation  Company,)  covenanted  to  raise  a  certain  dam, 
d  to  maintain  it  at  a  certain  height,  it  was  heldy  that  persons  employed 
superintendents  and  agents  of  the  defendants  in  repairing  a  breach  in 
Bidam,  were  competent  witnesses  for  the  defendants,  to  prove  that  re- 
irs  were  made  with  all  due  expedition,  and  in  a  proper  manner. 
^Credy  v.  Sch.  Nav.  Co.,  3  Wh.  424. 

1055.  In  an  action  for  breach  of  a  warranty  in  the  sale  of  goods,  it 
peared  that  the  sale  was  made  by  •^  as  the  agent  of  the  defendants, 
1  that  after  the  plaintiff  discovered  the  alleged  defects  in  the  sale  of 

goods,  •d  guaranteed  that  the  goods  should  prove  to  be  of  the  first 
liity,  and  that  he  would  refund  as  much  as  two  disinterested  persons 
»uld  certify  to  be  just.  An  award  was  made,  finding  that  a  certain 
•wance  should  be  made:  Held,  that  ^  was  nevertheless  a  competent 
ness  for  the  defendant.  Jackson  v.  Wright,  3  Wh.  601. 
056.  One  offered  as  a  witness  on  the  part  of  the  plaintiff,  stated  on 
voir  dire,  that  he  was  attorney  in  fact  for  the  plaintiff,  and  had  a  de- 
nd  of  his  own  against  the  plaintiff,  but  that  the  plaintiff  was  able  to 
*  him  without  the  money,  though  he  supposed  that  he  should  get  his 
tion  of  it;  that  he  had  not  settled  with  the  plaintiff,  and  could  not  tell 
ich  was  debtor;  nor  had  this  money  been  appropriated  to  pay  him: 
3f,  that  under  the  circumstances,  he  was  a  competent  witness.  Oeisse 
Dobson,  3  Wh.  34. 

>057.  An  agent  is  competent  to  prove  the  contents  of  a  written  power 
limself,  as  well  as  to  prove  its  former  existence  and  loss  after  diligent 
rch;  and  there  is  no  distinction  between  such  testimony  when  offered 
prove  an  authority  respecting  land  and  other  cases.  Grayson  v. 
nnonj  S  W.  524. 

.  058.  In  an  action  by  assignees  against  a  sheriff  for  taking  the  goods 
be  plaintiffs  on  an  execution  against  the  assignor,  a  deputy  sheriff^  who 
iirned  that  the  goods  were  taken  at  a  certain  time,  was  held  to  be  a 
Qpetent  witness  for  the  plaintiffs  to  prove  that  in  fact  he  did  not  take 

goods  into  his  custody  until  after  the  return  day.    Sheerer  v.  Laut- 
"heimevj  6  W.  543. 

L059.  In  an  action  against  a  surety  of  a  sheriff  for  not  paying  over  mo- 
f  received  on  Vifi,fa,  placed  in  his  hands  by  the  plaintiff,  it  was  held 
Lt  a  deputy  of  the  sheriff  who  had  executed  the  Jfi.  fa.  was  a  compe- 
kt  witness  for  the  defendant,  it  not  appearing  that  there  was  any  actual 
inquency  on  the  part  of  the  witness  for  which  he  could  be  accounta- 
i  to  the  sheriff.  Juhiata  Bank  v.  Beale,  1  W.  &  S.  227. 
1060.  One  who  was  employed  as  a  servant  by  the  plaintiff  stated, 
^t  he  had  been  sent  by  the  plaintiff,  with  goods  to  the  defendant,  which 
^  latter  had  purchased,  and  received  orders  to  bring  baclc  the  goods, 
'ess  the  money  was  paid;  but  that  the  defendant  obtained  possession 
the  goods  by  stratagem,  and  refused  to  pay  for  them,  unless  he  would 
^ive  a  certain  note  in  payment:  6eld,  that,  as  it  appeared  ^rom  the 


thBt  by  order  of  the  lestator,  he  had  written  a  letter  in  h 
defendant,  directing  him  to  pay  two  years  rent  to  the  wii 
of  his  affection;  the  testator  having  been  pTevented  by  ij 
.  himself,  and  Ihe  witness  having  been  released  by  the  d 
ehanan  v.  Montgomery,  2  Y.  72. 

1063.  A  ship's  agent  in  a  foreign  port, is  b  competent  ^ 
by  whom  goods  were  shipped,    ^ndre  r.  Cart,  3  Y.  II 

(c)  Crtditort,  legaieei,  and  eo-htir», 

1064.  A  creditor  is  a  competent  witness  to  prove  frai 
judgments,  in  the  case  of  an  insolvent  debtor.  Gree 
£68;  2  Y.  166. 

1065.  A  creditor,  in  a  domestic  attachment,  wherein  tb 
sold  and  conveyed  lands,  and  subscribed  a  receipt  for  ti 
money,  may  be  a  witness  lo  show  that  a  former  sale  of 
by  the  debtor,  was  fraudulent.    Erb  v.  Underwood,  3  \ 

1066.  But,  in  an  action  against •^,as  dormant  partner 
vent,]  in  a  particular  transaction,  a  creditor  of  £  is  not  a 
ness  for  the  plaintiff.     Corp  v,  Itobinson,  2  W.  C.  C.  R. 

1067.  Although  a  creditor  of  one  of  the  parties  ism 
eluded  from  giving  testimony;  yet,  if  he  acknowledge  an  i 
he  shall  be  bettered  by  the  fate  of  the  cause,  he  must  be  i 
T.  Milter,  2  D.  50. 

1Q68.  In  general,  a  creditor  of  a  deceased  person,  mi 
though  his  testimony  tends  to  increase  the  estate  of 
unless  it  clearly  appears  that  the  estate  is  insolvent  You. 
tin,  3  S.  &  R.  427,  431.  S.  P.  Soj/er  v.  Kendall,  14  S.  & 

1069.  Thus,  in  ejectment,  one  who  held  an  unaati 
against  the  plaintiff's  intestate,  and  had  taken  out  a  teir 
had  been  served  on  the  tenants  of  the  land  in  dispute,  v 
competent  witness  for  the  plaintiff;  ihe  personal  propc 
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lected  to  take,  and  had  accepted,  and  who  could  neither  gain  nor 
Y  the  event  of  the  sait,  was  held  to  be  a  competent  witness  for  the 
iff,  in  an  action  by  her  husband's  executors,  against  a  debtor  of  the 
.     Oebhari  v.  Shindk,  15  S.  &  R.  235. 

^3.  In  an  action  by  co-heirs,  one,  not  a  party  to  a  suit,  is  a  com- 
\  witness  for  the  plaintiffs.  Nass  v.  Vanswearingery  7  S.  &  R.  192. 
r4.  Where  grants  of  the  sanoe  land  have  been  made  with  general 
inty,  the  widow  of  the  grantor  is  a  competent  witness  in  an  eject- 
by  one  grantee  against'the  other,  her  interest  being  in  equilibrio. 
He  V.  M'llvaiMj  10  S.  &  R.  282. 

J5.  One  to  whom  a  legacy  had  been  bequeathed,  payable  out  of 
state,  was  ruled  to  be  a  competent  witness,  to  prove  that  a  deed  of 
made  by  the  testator,  had  been  fraudulently  obtained,  the  will  being 
on  the  supposition  that  the  deed  was  valid.  Shuliz  v.  Hahn^  4 
9. 

^6.  A  residuary  legatee,  who,  by  the  will,  was  to  receive  a  certaia 
»rtion  of  the  value  of  land  devised  to  .4,  in  case  of  a  sale,  by  •4,  of 
remises,  to  any  other  than  certain  persons  named  in  the  will,  was 
'  to  be  a  competent  witness  for  the  plaintiff,  in  an  action  between  Jl 
.  person  claiming  paramount  to  the  devise.  Galbraith  v.  Scottf  2 
I. 

11.  In  an  action  by  a  legatee  against  executors,  one  who  had  mar- 
i  daughter  of  the  testator,  was  ruled  io  be  a  competent  witness  for 
laintiff.     Comogg  v.  ^brahamj  1  Y.  84. 

IS.  A  devisee,  who  releases  all  interest  under  a  will,  is  a  competent 
iss  on  behalf  of  a  trustee  for  the  purposes  of  the  will.  Cook  v. 
I/,  16  S.  &  R.  198. 

19.  A  devisee  who  is  a  subscribing  witness  to  a  will,  but  who  has 
led  all  his  interest  under  the  will,  and  received  a  release  from  the 
lee,  is  competent  to  prove  the  execution  of  the  will.  Kerns  v. 
lany  16  S.  &  R.  315. 

)0.  In  ejectment,  where  the  defendant  alleges  an  outstanding  title 
I  heirs  of  c^,  one  of  those  heirs  is  not  a  competent  witness  for  the 
dant     Lodge  v.  Pattersonj  3  W.  74. 

IV.  In  an  action  against  an  administrator  to  recover  a  debt  alleged 
due  by  the  intestate,  one  of  the  children  of  the  intestate,  who  had 
ited  an  assignment  to  the  administrator,  of  all  her  right,  share  and 
ist  in  the  estate,  and  to  whom  the  administrator  had  given  a  bond 
ng  the  same  date,  conditioned  for  the  payment  to  her  of  a  sum  of 
y  equal  to  her  share  of  the  estate,  ailer  deducting  out  of  the  estate^ 
jch  money  as  would  amount  to  the  debt  claimed  by  the  plaintiff  in 
stion,  with  interest  and  costs:  was  held  to  be  a  competent  witness 
le  defendant.  Dellone  v.  Rehmer,  4  W.  1. 
32.  In' an  action  by  administrators  to  recover  the  purchase-money 
id  sold  by  them  under  an  order  of  the  Orphans'  Court,  one  who 
purchased  a  share  of  the  estate,  and  who  had  executed  at  the  bar 
lase  of  it  to  one  of  the  heirs,  was  held  to  be  a  competent  witness 
le  plaintiffs-     Cox  v.  Norton^  1  P.  R.'412. 

B3.  •A  and  B  brought  an  action  of  assumpsit  against  C,  in  which 
declared  upon  an  alleged  agreement,  that  the  said  C,  in  cpnsidera- 
bat  they  would  enter  satisfactio'h  on  two  judgments  which  they 
VOL.  I.— 72 
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held  against  him  as  administrator  of  D,  for  the  parpoaa  of  ana] 
to  make  a  perfect  title  to  a  pnrchaser  of  land  boond  by  the  jodgORa^ 
promised  to  give  to  •A  and  B  a  new  jndgment  for  the  aggragale  amooBt 
of  the  two  judgments,  on  which  they  at  his  reqoesty  hadamed  to  eM 
satisfaction;  ayerrin'g  that  confiding  in  the  promise,  tbsj  did  enter  nl» 
faction,  &c.  Before  the  trial  of  the  cause,  •A  died;  and  at  tfas  trial, ks 
son  was  offered  as  a  witness  to  prove  the  agreeoien^  after  hafiQge» 
cuted  to  a  third  person,  an  assijjinment  of  all  his  interest  in  soh,iadili 
money  for  the  recovery  of  which  it  was  bronffht,  and  having  offined  a 
pay  into  court,  all  the  costs  which  had  aocmeai  and  a  sum  suflkieit  It 
cover  all  which  might  thereafker  accrue:  i%/tf,  that  be  was  ineompeM^ 
notwithstanding  the  assignment,  ftc,  because  in  the  event  of  the  htm 
of  the  plaintiff  to  recover  in  this  suit,  the  estate  of  the  witneert  btlM; 
jt,  to  a  distributive  share  of  which  be  was  entitled,  would  be  litMia 
make  good  to  the  estate  of  /),  of  which  he  was  one  of  the  adoirmt^ 
ton,  his  proportion  of  the  amount  of  the  two  judgments  opoo  vU 
satisfaction  had  been  entered.    Kimball  v.  SSmbau^  3  R.  4(l9. 

1084.  In  trover  against  an  executdr,  to  recover  diattels,alhtgeili 
belong  to  the  plaintiff,  and  which  the  defendant  alleged  to  have  bebflpl 
to  the  testator,  a  legatee  is  not  a  competent  witness  for  the  defeodut 
Dimond  v.  McDowell,  7  W.  510. 

1085.  On  the  trial  of  an  issue,  to  determine  the  amount  of  adfii» 
,ments  made  to  a  child  by  a  testator,  one  who  claimed  under  the  via 

a  legatee,  was  held  not  to  be  a  competent  witness,  although  the  triM 
of  such  legatee  had  made  an  absolute  assignment  of  the  legacy  to » 
other  person;  such  assignment  not  h&ving  been  made  upon  anadetpM 
consideration.     Hoak  v.  Hoaky  5  W.  80. 

•(d)  Husband  and  tvife. 

1036.  The  policy  of  the  law  excludes  the  husband  and  wife  from  testi- 
fying, whcure  the  rights  of  either  are  concerned.  Snyder  v  Snyder,  i 
liinn.  488. 

1087.  A  husband  cannot  be  a  witness  in  a  question  where  the  vife^ 
interest  is  concerned,  although  that  interest  be  only  contingent,  and  Ml 
to  take  effect  until  after  his  death.    Id.  483. 

1088.  Thus,  in  an  ejectment  by  the  children  of  c^,  to  recover  lial 
which  had  been  sold  under  an  order  of  Orphans'  Court,  alleged  to  be 
void,  one  who  has  married  the  widow  of  c^,  is  not  a  competent  viines 
for  the  plaintiffs,  althouf^h  he  has  executed  a  release  of  all  interest  d 
dower,  or  otherwise.    Jlfid. 

1089.  And,  a  wife  cannot  be  a  witness,  where — by  her  testimony- 
her  husband  can,  by  any  possibility,  be  criminated;  as,  on  an  indictflDeiK 
against  a  third  person,  for  fornication  with  her  husband,  the  wife  cannot 
be  a  witney  to  prove  the  fact.  Com.  v.  Shriver,  Quarter  SetaoDS^ 
Philad.  1820,  MS. 

1090.  On  an  indictment  for  fornication  and  bastardy,  a  mtnied 
woman  is  a  competent  witness  to  prove  the  criminal  connection  with 
her.  Com.  v.  Miller^  cited  1  Br.  App.  Hi.  Com.  v,  Strieker^  1  Br.  App- 
zlvii.  Com.  v.  Conelly^  1  Br.  284.  Com.  v.  iS%g»Aer«^  6  Bioo.  ^^^. 
The  King  v.  MLean^  cited  6  Binn.  290. 
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091.  Bat,  she  is  not  competent  to  prove  the  non-access  of  her  has- 
d.     Ibid. 

092.  But,  if  the  court  permit  her  to  be  asked  a  question,  from  the  an- 

ir  to  which,  non-access  may  be  inferred;  as,  <^  how  long  it  was  since 

last  saw  her  husband,"  and  afterwards  direct  the  jury  that  they  were 

to  consider  anything  which  fell  from  her,  as  evidence  of  non-access, 

1  there  is  stronff  evidence  of  non-access,  by  other  witnesses,  the  verdict 
I  not  be  disturbed.     Com.  v.  Shepherd,  6  Binn.  283. 

093.  In  an  indictment  (or  forcible  entry,  the  wife  of  the  prosecutor 
y  be  examined  as  a  witness,  to  prove  the  force,  but  only  the  force. 
led  by  M'Kean,  C.  J.  Respublica  v.  Shryber,  1  D.  6S. 

.094.  The  deposition  of  a  wife,  on  her  death-bed,  charging  her  hus- 
id  with  murdering  her,  was  admitted  as  evidence  against  her  husband, 
his  trial  for  murder.  Pennsylvania  v.  Stoops,  Add.  332. 
.095.  On  an  indictment  for  conspiracy,  in  inveigling  a  young  girl 
m  her  mother's  house,  and  she  being  intoxicated,  procuring  the  mar- 
;e  ceremony  to  be  recited  between  her  and  one  of  the  defendants,  the 
i  is  a  competent  witness  to  prove  the  facts.  Respublica  v.  Hevice,  2 
114. 

1096.  The  wife  of  a  tenant  is  not  a  competent  witness  for  the  defend- 
in  an  ejectment,  where  such  tenant  is  in  possession  of  lands  described 

the  plaintiff's  statement,  and  a  general  defence  has  been  taken. 
vher  V.  Lodge,  16  S.  &  K.  214.  (Gibson,  C.  J.  dissenting.) 

1097.  In  ejectment,  where  the  question  was  whether  a  deed  executed 
a  husband  and  wife,  and  duly  acknowledged  by  the  wife,  was  frau- 

lent  against  creditors;  it  was  held,  that  the  wife  was  a  competent 
Incss  after  her  husband's  death,  to  repel  the  allegation  of  fraud,  al- 
Migh  there  was  a  covenant  of  general  warranty  in  the  deed.  Cham- 
ps V.  Spencer^  5  W.  404. 

(e)  Master  and  mariners  of  a  vessel. 

109S.  One  seamen  cannot  be  a  witness  for  another,  in  the  admiralty 
urt,  if  the  witness  and  the  party  have  a  common  interest  in  the  point 
contest.  As,  in  the  case  of  the  loss  of  the  ship,  embezzlement  equally 
ecting  the  whole  crew,  &c.  Thompson  v.  The  Philadelphia,  I 
Iters'  Adm.  Dec.  211. 

1099.  But  where  seamen  have  made  similar  contracts,  the  breach  or 
rformance  whereof  may  happen  in  one  case,  without  affecting  another, 
d  the  like,  one  may  be  a  witness  for  another.    Ibid. 

1100.  One  mariner  of  the  same  crew,  who  has  signed  the  same  arti- 
!S,  may  be  a  witness  for  the  other,  if  he  does  not  join  in  the  libel,  pro- 
led  he  is  not  collusively  omitted.    Powell  v.  The  Betsey,  2  Br.  350. 

1101.  But,  in  the  above  case,  the  civil  law  rule,  requiring  two  wit- 
sses  to  prove  the  fact,  was  adopted  by  the  judge.    Id.  3^1. 

1102.  In  a  suit  for  wages,  in  the  admiralty  court,  by  seamen  against 
)  owners  of  tHISressel,  the  captain  is  not  a  competent  witness  for  the 
rners.  Jones  v.  The  Phoenix,  1  Peters'  Adm.  Dec.  201,  Malone  v. 
\e  Mary,  Id.  139.    Atkyns  v.  Burrows,  Id.  244. 

1103.  Nor  is  a  captain,  who  had  discharged  his  mate  in  a  foreign 
rt,  a  competent  witness  to  prove  the  improper  conduct  of  the  mate,  in 
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an  action  for  wages,  brought  by  the  mate  against  the  owners,  withoat 
release  from  the  owners.     Galloway  v.  Morris^  3  Y.  445. 

1104.  Quer^y  Whether  a  release  from  the  owners,  to  thecaptain,to 
make  him  a  competent  witness,  must  not  be  sealed  and  delivered  bjil 
the  owners.    Ibid. 

1105.  In  an  action  against  the  owners  of  a  vessel,  for  nnskilful  stow- 
age of  a  cargo  by  the  mariners,  the  master  and  mariners  are  competol 
witnesses  for  the  owners.    Arnold  y.  ^nderson^  2  Y.  93. 

1106.  The  master  of  a  vessel,  by  whom  stores  had  been  pnrchand, 
and  against  whom  an  action  was  depending  for  the  price,  was  ruM ii 
be  a  competent  witness,  to  prove  the  sale  and  delivery,  in  an  acta 
against  the  owner  of  the  vessel.    APIndoe  v.  Luntj  1  Br.  85. 

1107.  In  an  action  on  a  policy  of  insurance,  the  master  of  the  lUpi 
owning  part  of  the  cargo,  which  was  insured  by  other  underwrite!^ 
who  refused  to  pay  until  the  determination  of  this  suit,  was  sworn  « 
his  voir  dire,  and  declaring  himself  disinterested,  was  admitted  avk- 
ness.     Wallace  v.  Childj  I  D.  7. 

1108.  In  an  action  against  insurers  on  goods,  an  owner  of  the  tUf 
may  be  examined,  to  prove  the  loss  and  other  material  facts.  R\mt 
Gardner,  1  W.  C.  C.  R.  145. 

1109.  And  the  captain  is  a  competent  witness  for  the  same  purpoA 
Hicks  V.  FitzsimmonSj  Id.  279. 

(f)  Chantor  and  vendor. 

1110.  The  grantor  of  land,  who  has  not  given  a  warranty,  or  bed 
guilty  of  any  deception  on  the  grantee,  is  a  competent  witness  to  suppoft 
the  title.  Cain  v.  Henderson,  2  Binn.  108.  Balliot  v.  Bowman^dlxi 
2  Binn.  162,  in  note.  S.  P.  Dornick  v.  Reichenback,  10  S.  &  R.  84; 

1111.  And,  although  such  grantor  has  conveyed  with  the  understaod- 
ing  that  the  property  is  still  to  be  his,  and  that  the  grantee  is  to  carryoD 
the  suit,  the  objection  goes  only  to  his  credibility.  Dornick  v.  Rekkor 
back,  ut  supra. 

1112.  So,  the  vendor  of  an  improvement  right,  without  warranir, 
may  be  a  witness  to  the  title  in  an  ejectment.  Johnson  v.  Eckart^^ 
Y.  427. 

1113.  And  the  grantor,  in  an  instrument  containing  the  words  "^h/- 
barfi^ain,  and  sell,''  is  a  competent  witness  to  support  his  title.  Grot: 
V.  Ewalt,  2  Binn.  95. 

1114.  A  grantor  with  special  warranty  is  a  good  witness  to  support 
the  title  against  any  person  not  claiming  under  him.  Sweiizerv.Mee^ 
6  Binn.  500. 

1115.  Quere,  Whether  a  feme  covert,  who  has  not  joined  in  a  con- 
veyance by  her  husband,  is  a  good  witness  to  support  the  title  of  the 
grantee.     Il^d. 

1116.  One  who  has  conveyed  land  with  special  warranty,  is  a  com- 
petent witness  for  his  vendee  in  ejectment  for  the  ^me  land.  Burns 
V.  Lyon,  4  W.  363. 

1117.  One  who  has  conveyed  a  house  with  special  warranty, 
against  whom  as  the  reputed  owner,  a  claim  is  afterwards  filed  under 
the  mechanic's  lien  law,  is  not  a  competent  witness  for  his  grantee,  tho 
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1  defendant,  on  the  trial  of  a  scire  facias  upon  the  claim.  Hopkins 
nrad^2R.Sl6. 

L8.  One  who  has  conveyed  with*special  warranty,  but  who  will  be 
ed  hereafter  to  receive  a  part  of  the  purchase-money  which  remains 
id,  may  be  a  competent  witness  to  support  the  title  of  the  vendee 
3art  of  the  land,  if  it  appear  that  the  vendee  purchased  with  full 
riedge  of  the  defect  of  the  title  to  the  land  in  dispute.  Biedelman 
julkf  5  VV.  308. 

19.  A  vendor,  who  by  a  clause  of  the*  contract  was  not  to  receive  a 
in  portion  of  the  purchase-money  until  he  could  give  possession  to 
endee,  was  held  to  be  a  competent  witness  for  the  vendee  in  eject- 
.  for  the  land,  upon  the  execution  by  the  vendee  of  an  instrument 
ring  him  from  all  claims  arising  from  such  clause.  Summers  v.  fVal- 

9  W.  161. 

20.  The  grantor  of  land,  subject  to  a  light  of  way,  with  general 
anty,  is  a  competent  witness  for  the  defendant,  in  an  action  for  dis- 
ng  the  right,  to  prove  an  agreement  for  the  removal  of  the  road  on 
tain  event.    Oreemoalt  v.  Homer ^  Cf  S.  &  R.  71. 

21.  A  vendor  of  lands,  whose  conveyance  contains  words  of  im- 
.  warranty,  is  incompetent  without  a  release,  fitter  if  he  is  merely 
^ee,  and  has  released  to  his  cestui  que  trust.  Shields  v.  Buchanan^ 
219. 

22.  But  a  vendor  with  general  warranty,  is  a  good  witness  to  es- 
sh  a  title  in  opposition  to  that  of  his  vendee.  Work  v.  Maclaj/j  2 
R.  415. 

23.  And  one  who  has  sold  land  with  a  covenant  of  warranty  against 
>laintifr,  is  a  good  witness ^r  the  plaintiff,  because  he  swears  against 
vrt  interest.     Salmonr.  BancCjS  S.  &  R.  311,315. 

24.  A  vendor  of  cattle,  who  had  agreed  to  sell  them  to  ji  for  cash, 
on  his  failing  to  comply  with  the  terms,  had  sold  them  to  J?,  was 
i  to  be  a  competent  witness  in  an  action  of  replevin  for  the  cattle 
ght  by  •/?  against  B.    Miller  v.  Little,  1  Y.  26. 

125.  The  vendor  of  land,  who  has  sold  his  claim  or  title  merely, 
:h,  whether  it  be  bad  or  good,  the  vendee  agreed  to  take  at  his  own 
is  a  competent  witness  for  the  vendee  in  an  ejectment  by  him  to 
irer  possession  of  the  land  upon  such  title,  though  part  of  the  pur- 
e-money remains  unpaid.     Cleavinger  v.  Beimar^  3  W.  &  S.  486. 

26.  A  grantor  with  covenant  of  general  warranty  is  not  a  competent 
ess  in  an  action  of  ejectment,  in  which  the  outstanding  title  granted 
im  is  set  up  as  a  defence.     Goodman  v.  Losey^  3  W.  &  S.  526. 

(g)  Partners  and  tenants  in  common. 

27.  A  partner  not  sued,  is  not  a  competent  witness  for  another  part- 
lefendant,  to  prove  the  payment  of  a  partnership  debt.^.  Gardiner 
evaud^  2  Y.  185. 

28.  A  partner,  who  has  received  money  on  account  of  a  firm,  is  a 
potent  witness  to  prove  that  fact;  the  partnership  being  proved  by 
r  evidence.    Purviance  v.  Drydeny  3  S.  &  R.  407. 

.29.  But  he  is  not  competent  to  prove  that  he  had  received  money 
ccount  of  the  firm,  and  paid  it  aver  to  the  defendant,  his  partner, 
paid  it  away  to  his  separate  creditors.    Rid. 


wiiness;  the  interest  arising  from  his  liability  as  a  dormi 
iiote  should  not  be  discharged  by  a  recovery  of  damagei 
loo  retnole  and  conlingeiK  to  exclude  him.  fFilling 
P.  C.  C.  301,  305. 

1133.  1'hfi  plainlifTs  sold  goods  tov7,  who  afterwards 
meiit  to  B,  in  which  B  was  a  preferred  creditor.  The  i 
lated  for  a  release,  which  was  executed  by  the  plaint: 
Ihe  plaintifTs,  iiiiderstaDding  that  tS  was  a  dormant  par 
brought  suit  against  the  three  for  the  price  of  the  goods 
was  returned  n.  e.  i.  as  to  ./S:  Held,  that  ^  was  not  a  o 
for  the  other  defendants.     Wood  v.  Conneli,  2  Wh.  54 

1133.  An  action  was  brought  by  ^  before  a  jusi 
against  the  defendants,  lo  recover  a  balancs  alleged  tc 
for  work  done.  The  justice  gave  jtidgmetit  against  th' 
ground  that  B  was  a  partner  with  him  in  this  contraci 
formance  of  the  work,  and  ought  to  have  been  joinei 
new  action  was  then  brought  in  the  names  of  ^  and  1 
against  the  same  defendants:  Held,  that  B  was  not  a  o 
for  -*  on  the  trial  of  this  action.     Kel/^  v.  Eiehman,  5 

1134.  In  debt  upon  a  lease,  a  partner  of  the'defendai 
carried  on  in  the  demised  premises,  is  not  a  competent 
although  not  a  party  to  the  lease.     Lomaa  v.  Ruetier, 

1135.  One  wiio  is  interested  as  a  partner,  though  n 
record,  cannot  be  made  a  witness  merely  by  a  releasi 
being  still  liable  for  the  costs.  Oallaher  v.  Milligc 
Culbertaon  v.  Alexander,  5  W.  496. 

1136.  In  an  action  against  three  persons  as  partne 
only  have  summoned,  the  partner  as  to  whom  a  relu 
been  made,  is  hot  a  competent  witness  for  the  other  d 
prove  the  allegation  of  a  partnership  having  existed,  i 

•  by  them.     Carter  v.  Conneli,  1  Wh.  392. 
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to  send  the  ship  on  the  voyage,  and  •/?  and  J?  agreed  to  go  as 

irgoesy  and  charter  or  freight  540  tons  of  the  said  ship,  at  a  certain 

>er  ton,  *<  that  is,"  A  agreed  to  freight  375  tons,  and  B  agreed  to 

165  tons.    Thft  defendant  contracted  with  A  for  the  freight  of 

goods  for  hinit  which  freight  was  paid  by  A  to  the  owners: 

that  A  and  B  were  not  joint  contractors  or  partners,  in  respect  to 

igbt^  that  the'  action  was  properly  brought  by  A  alooe,  and  that 

a  competent  witness  for  him.     Cot  v.  Cooky  3  Wh.  569. 

).  One  tenant  in  common  is  a  competent  witness  for  his  co-tenant, 

sjectment  brought  by  the  latter  against  a  stranger,  to  recover  bis 

ded  proportion  of  the  common  property.    Bennett  v.  Hethington^ 

k  R.  193.     (Huston,  J.  dissenting.) 

I.  But  it  seems  that  a  tenant  in  common  is  not  <:ompetent  to  sup- 
le  possession  of  his  co-tenant,  where  the  latter  is  defendant  in  an 
ent  founded  on  a  title  adverse  to  both.  Ibid, 
I.  In  an  action  of  account  render,  the  declaration  stated  that  the 
ff  was  possessed  of  an  undivided  third  part  of  a  certain  iimeiciln, 
at  the  defendant  had  the  care  and  management  of  the  whole,  ^c, 
I  bailiff  of  the  plaintiff  to  render  an  account  to  the  plaintiff  of  his 
&C.  It  appeared  that  the  plaintiff  and  defendant,  together  with  a 
person,  were  tenants  in  common  of  the  limekiln.  It  was  heldj 
le  third  tenant  in  common  was  a  competent  witness  for  the  plain- 
d  that  his  testimony  was  admissible  to  prove  the  tenancy  in  com- 
kc.  and  the  receipt  of  money  by  the  defendant.  Steffen  v.  Hart- 
Wh.  448. 

3.  Although  a  member  of  an  association,  not  served  with  process, 
;  ordinarily  be  a  witness  to  prove  the  liability  of  those  who  are 
,  knd  plead  to  issue,  yet  if  such  member  was  the  agent  of  the  as- 
on  to  make  the  contract,  the  plaintiff  may  examine  him  to  prove 
ntract  and  his  authority.     Ridgely  v.  Dobson,  3  W.  &  S.  118. 

(h)  Members  of  a  corporation. 

4.  Where  a  corporation  are  parties,  or  immediately  interested  in 
lestion,  no  member  of  it  can  be  a  juror  or  witness.  Respublica  v. 
rdSy  1  Y.  480. 

5.  A  stockholder  in  a  bank,  on  being  offered  as  a  witness  in  favour 
bank,  executed  a  transfer  of  his  stock  to  his  daughter,  then  at  a 
ce,  and  without  her  knowledge,  and  delivered  it  to  the  cashier  for 
e;  it  was  held  that  he  thereby  became  a  competent  witness.  Smith 
nk  of  Washington,  5  S.  &  R,  318. 

6.  One  who  had  been  a  stockholder  in  a  turnpike  company,  but 
ransferred  his  stock  to  the  company,  with  a  guarantee  that  it 
i  bring  par,  \idis  held  not  to  b#  a  competent  witness  for  the  corn- 
in  a  suit  by  them  to  recover  the  amount  due  by  a  subscriber, 
earing  that  the  shares  transferred  were  still  held  by  the  company, 
lat  the  market  price  was  below  par.  Orayble  v.  York,  ^c.  Co,j 
&  R.  269. 

\7.  One  who  had  been  a  stockholder  in  a  solvent  bank,  and  who 
ssigned  his  stock  to  the  bank  in  payment  of  a  debt  due  by  him  to 
ank,  was  held  to  be  a  competent  witness  for  the  bank,  in  a  suit 
;ht  by  the  bank.    Bank  of  Swatdra  v.  Crreen,  3  W.  374. 


but  one  who  has  actually  been  assessed  or  rated  is  uoi 
T.  ^aiW,  4  S.  &  R.  141. 

1152.  Since  tlie  acl  of  27th  March,  1883,  a  taxed  inh 
is  a  competent  witness,  in  an  action  by  the  directors  o 
COUDly,  upon  an  assumption  by  the  defendant  lo  bup 
afterwards  became  a  pauper.  Thombury  v.  Directt 
S.  &  R.  110. 

1153.  Where  an  act  of  assembly  prorided,that  *<in 
the  township  of  M.  shall  be  ajiarty,  &c.  the  testimoi 
otherwise  incompetent,  shall  not  be  rejected  because 
hold  property  in  the  said  township,"  it  was  htld, 
extended  lo  suits  pending  at  the  time  the  act  was  pas 
T.  Commissioners  o/ Moyametuing,  12  S.  &  R.  297. 

1154.  In  an  action  brought  by  the  trustees  of  a  com| 
for  the  purpose  of  embanking  certain  meadows,  agaii 
porators,  to  recover  the  amount  of  a  tax  assessed  upo 
port  of  the  embankments,  it  was  held,  that  one  of  the 
also  a  corporator,  was  not  a  competent  witness  to  pi 
required  by  the  acl  of  incorpofstion  to  be  given  to  the 
out  their  assessments,  before  bringing  suit  to  recover  I 
to  (he  defendant.    Crozer  v.  Inland,  4  Wh.  12. 

(i)  £xecttton,  adminiitraton,  and  truiti 

1155.  An  executor  plaintiff,  in  a  feigned  issue  to  (r 
will,  is  not  a  competent  witness,  being  liable  for  a 
Boileau,  1  Bion.  444. 

1156.  And  an  executor  plainiiff,  who  has  oo  iaterei 
the  estate,  is  Dot  competent,  although  the  costs  bo  lo 
Cochran  v.  Cochran.  1  Y.  134. 
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1159.  But  it  is  necessary  that  he  should  pay  absolutely  all  the  costs 
'hich  he  may  be  liable,  and  agree  that  they  shall  not  be  refunded, 
especially  that  he  should  release  all  claims  to  a  commission,  or  other 

^Hkaipensation:  without  these  stipulationsi  he  ought  not  to  be  admitted. 
^feAkari  v.  Shindle,  15  S.  &  R.  235. 

1160.  Where  issue  is  joined  on  the  plea  of  plene  administravit^  an 
UDinistrator  cannot  become  a  witness  by  releasing  his  interest,  and 

|Myiag  costs,  because  the  issue  may  be  found  against  him,  and  he  be 
■ttodered  personally  liable  for  the  debt.    Heckert  v.  Hainty  6  Binn.  16. 

1161.  One  of  two  executors, defendants  in  the  suit,  cannot  be  a  witness 
Che  defendants  on  the  pleas  of  non  assumpseruniy  payment  and  set-off, 
ush  all  the  costs  that  had  accrued,  and  a  sum  equal  to  those  which 
Id  accrue  to  the  end  of  the  suit,  have  been  paid.     Conrad  v.  Keyser, 

«  S.  &  R.  370. 

1168.  //  seems  that  an  administrator  defendant,  examined  without 
action,  may  be  permitted  to  state  his  belief  that  the  estate  was  indebted 

the  plaintiffs  testator,  provided  such  belief  arises  from  his  examination 

the  papers  of  his  intestate.     Scttil  v.  'Wallace^  15  S.  &  R.  231. 

1163.  But  if  he  state  that  his  belief  is  founded  on  what  the  plaintiff's 
lor  told  him,  it  cannot  be  given  in  evidence.    Ibid. 

1164w  An  administrator  plaintiff,  who  had  been  clerk  to  the  intestate, 

held  to  be  a  good  witness  to  prove  a  book  of  original  entries  of  the 

ate,  and  that  he  himself  made  certain  original  entries  in  the  hook, 

hen  it  did  not  appear  that  there  was  any  other  person  living  who  could 

ke  the  proof.    Jlsh  v.  Paitouy  3  S.  &  R.  300. 

1165.  An  administrator  cannot  make  himself  a  witness  by  bringing 
action  to  the  use  of  the  next  of  kin,  who  would  be  entitled  to  the 

at  all  events,  if  there  were  no  debts.    Sypher  v.  Longj  4  W.  254. 

1166.  Where  a  legatee,  who  was  also  named  as  executor  in  a  paper 
W^rporting  to  be  a  will,  had  renounced  the  executorship,  and  released 
*ti«  mierest  as  legatee,  in  consideration  of  a  certain  sum  which  it  appeared 
*^^  not  been  paid  to  him,  but  was  secured  by  a  single  bill  payable  at  a 
^titare  day,  and  expressed  <Uo  be  paid  absolutely;"  it  was  held^  that  be 

as  a  competent  witness  in  support  of  the  will,  on  the  trial  of  an  issue 
determine  the  validity  of  the  will.    M^Ilroy  v.  M^^lfroy,  1  R.  433. 

1167.  Where  an  administrator,  offered  as  a  witness  in  support  of  his 
,  proved  that  his  administration  account  was  settled,  and  executed  a 

^olease  of  all  interest  in  the  estate  of  the  intestate,  and  paid  into  court  all 
the  costs  which  had  been  already  incurred,  and  a  recognisance  was  en- 
Uked  into  by  two  sufficient  persons,  in  the  sum  of  1000  dollars,  with 
^imdition  for  the  payment  of  all  costs  incurred,  and  to  be  incurred,  to  the 
fiefendant,  to  the  officers  of  the  court,  and  witnesses  produced  on  the  part 
^f  the  defendant,  if  the  case  should  be  determined  in  favoirr  of  the 
ilefendantybut  the  recognisance  did  not  include  the  payment  of  the  plain- 
^Uip9  costs;  it  was  held^  that  the  witness  was  incompetent.  Freeman  v. 
JPennock,  3  P.*R.  317,  (in  note.)     S.  C.  1  W.  405,  (in  note.) 

11 6S.  Whether  the  witness  would  have  been  competent  if  the  recog- 
Wtance  had  been  so  drawn  as  to  include  all  the  costs,  both  of  the  plaintiff 
%iid  the  defendant,  was  not  decided.     Jbid. 

1169.  Where  land  had  been  sold  by«/7and  JS,  executors,  under  a 
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power  in  the  will,  and  the  execntors  were  also  sons-in-law  of  the  testator, 
and  at  the  time  of  the  sale  it  was  known  to  the  vendee  that  the  lind  wit 
partly  overflowed  by  a  dam  erected  by  C,  it  was  held^  that  the  ezecoton 
were  competent  witnesses  for  the  tendee  in  an  action  against  Ctoreoonr 
damages  for  overflowing  the  land,  although  part  of  the  pnrchasMDonef 
remained  impaid;  there  being  no  covenant  of  warranty,  and  nofhodi*  |^ 
lent  misrepresentation  on  the  part  of  the  executors.  Krause  v.  R€ig^ 
2  Wh.  386. 

1 170.  In  an  action  by  a  legatee  against  the  representative  of  a  decei!il 
executor,  who  is  alleged  to  have  received  the  money  of  the  estate,tli, 
surviving  executor  is  not  a  competent  witness  for  the  plaintiff.    DoMr 
V.  Snavelej/y  5  W.  225, 

1171.  The  practice  of  the  English  chancery,  to  admit  atmsteeisi 
witness,  has  been  uniformly  adopted  in  the  courts  of  law  of  PeDDsylri* 
nia.     Drum  v.  Simpsony  6  Binn.  481. 

1172.  And  a  trustee  is  competent  to  give  evidence  of  misrepresenn* 
tions  made  to  him,  in  consequence  of  which  he  accepted  the  trust  H 
478. 

1173.  So  an  executor  defendant  is  a  competent  witness  to  proTetb 
state  of  papers, offered  in  evidence,  when  he  found  them, and  where thof 
were  discovered.  Lenox  v.  De  HaaSj  2  Y.  37.  Standby  ^oLi 
Weaver,  2  Y.  256. 

1174.  But  an  executor  defendant  is  not  a  competent  witness  to  pran 
a  fact  material  to  the  issue.    Dehuffv.  Turbitty  3  Y.  157. 

(k)  Competency  of  a  drawer  and  endorser  in  respect  to  interui. 

1 175.  In  an  action  by  the  endorser  against  the  maker  of  a  note,  it  v» 
Atf/c^,  that  the  endorsee  was  a  competent  witness  to  prove  that  the de^ 
fendant  had  notice  of  the  endorsement  previous  to  his  obtaiDing  &b 
assignment  of  certain  notes  drawn  by  the  witness,  which  he  had  offered 
as  a  sel-ofF.     Zeigler  v.  Gray^  12  S.  &  R.  42. 

117G.  In  an  action  by  an  endorsee  against  the  endorser  of  a  bill  of  ex- 
change, the  plaintiff  offered  the  immediate  preceding  endorser  as  a  fit- 
ness, and  offered  to  strike  his  name  off  i\\e  first  and  third  bills  of  the  set. 
the  ^econc^  being  supposed  to  be  lost;  but  the  court  rtifcJ  that  he  wi! 
inadmissible,  on  the  ground  that  the  second  might  be  in  possession  oft 
bona  fide  holder.     Steinmetzv.  Currie,  1  D.  272. 

1177.  In  an  action  by  an  endorsee  against  the  payee  of  a  bill,apI^ 
vious  endorser  is  not  a  competent  witness  for  the  defendant  to  prove  ito 
he  (the  witness)  is  the  true  owner  of  the  bill.  Cropper  v.  A%/wn,3ff. 
C.  C.  R.  125. 

1178.  In  an  action  by  the  holder  against  the  endorser  of  a  promissory 
note,  the  drawer,  being  released  by  the  defendant,  is  not  an  incompe- 
tent witness  for  the  defendant,  on  the  ground  of  m/ere*/,  although  he 
had  given  to  the  endorser  a  judgment  and  mortgage  tp  secure  him 
against  the  endorsement.     Griffith  v.  Refordy  1  R.  196. 

1179.  In  an  action  by  *^  against  B  for  work  done,  the  payee  and  en- 
dorser of  a  note,  drawn  by  B  on  another  account,  and  endorsed  to  A^^ 
not  a  competent  witness  to  prove  that  a  sum  of  money  which  had  been 
paid  by  B  xo  j2  was  paid  on  accoimt  of  the  note,  and  not  on  account  ol 
the  work  done.     Rhodes  v.  Zen/,  3  W.  364. 


EVIDENCE.  651 


180.  In  an  action  by  the  endorsee  of  a  bill  of  exchange  against  the 
sptor,  the  drawer  of  the  bill,  who  is  also  payee  and  endorser,  is 
impetent  witness  for  the  plaintiff  to  prove  the  handwriting  of  the 
sptor.     Eeid  v.  Geoghegauy  1  M.  204. 

181.  So  in  an  action  by  the  holder  of  a  promissory  note  against  the 
cer,  the  payee  and  endorser  is  a  competent  witness  for  the  plaintiff  to 
ve  the  handwriting  of  the  defendant.    Ibid, 

182.  In  an  action  by  the  endorsee  against  the  maker  of  a  promissory 
Sy  the  payee  and  endorser  is  not  a  competent  witness  for  the  defend- 
to  prove  that  the  plaintiff  had  constituted  him  (the  witness,)  his 

ut  to  receive  payment  of  the  note  from  the  plaintiff;  and  that  as  agent 
did  receive  such  payment.    Elias  v.  Teill^  1  M.  272. 

183.  Thp  endorser  of  a  promissory  note  is  not  a  competent  witness 
»rove  the  handwriting  of  the  drawer,  in  an  action  by  the  holder  of 

note  against  him;  because  he  would  be  entitled,  if  the  plaintiff  should 
iver,  to  an  assignment  of  the  judgment  against  the  drawer,  on  pay- 
ihe  amount  of  the  note,  &c.,  Geoghegan  v.  Reed^  2  Wh.  152. 

184.  In  an  action  by  the  holder  of  a  bill  against  the  acceptor,  the 
wer  is  not  a  competent  witness  for  the  defendant,  to  prove  that  the 

was  drawn  for  his  accommodation;  being  liable  to  the  defendant  in 
h  case  for  the  costs  in  the  event  of  the  plaintiff's  recovery.  Smith  v. 
ome,  9  W.  144. 

185.  An  endorser  of  a  note  is  not  a  competent  witness  for  the  holder 
inst  the  maker,  although  it  appear  that  the  holder  had  failed  to  make 
aand  and  give  notice,  if  it  appear  by  the  testimony  of  the  endorser, 
t  he  was  to  be  liable  at  all  events.    Hinckley  v.  Walters j  9  W.  179. 

Hau)  far  a  party  to  an  instrument  is  a  competent  witness  to  invalidate  it. 

.186.  One  who  has  signed  an  instrument  of  writing,  shall  not  be 
»wed  to  give  testimony  to  invalidate  it.  Stille  v.  Lynch^  2  D.  194. 
aw  V.  TValliSy  2  Y.  17. 

1187.  Thus,  the  payee  and  endorser  of  a  promissory  note — who  had 
srwards  obtained  his  certificate  as  a  bankrupt — was  ruled  not  to  be 
ompetent  witness  to  prove  that  the  note  had  been  given  without  any 
isideratioo,  in  an  action  between  the  endorsee  and  the  drawer.  Stille 
Lynch^  2  D.  1 94. 

1188.  Quere^  Whether,  in  an  action  by  the  endorsee  against  the 
ieptorof  a  bill,  the  drawer  is  a  competent  witness  to  prove  that  the 
1,  and  a  promissory  nqte,  drawn  by  the  acceptor  of  a  bill,  and  endorsed 
it  and  paid  to  the  plaintiff,  were  given  for  the  same  consideration. 
aw  V.  Wiallisj  2  Y.  17. 

1189.  But  this  rule  is  confined  to  negotiable  instruments,  Pleasants 
Pemberton^  2  D.  196;  1  Y.  202.  Baring  v.  Shippenj  2  Binn.  165, 
J.    APFerran  v.  Powers y  1  S.  &  R.  102. 

1190.  And  the  rule  applies  only  to  cases  of  negotiable  papers,  which 
ve  been  actually  negotiated  in  the  usual  course  of  business,  Blagg 
Phoenix  Ins,  Co.,  3  W.  C.  C.  R.  5.  Baird  v.  Cochranj  4  S.  &  R. 
).  Hepburn  v.  Cassell,  6  S.  &  R.  113.  Bank  of  Montgomery  v. 
ulker,  9  S.  &  R.  236. 

1191.  Therefore,  the  master  of  a  vessel  is  competent  to  impeach  the 
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validity  of  an  invoice  and  bill  of  lading,  in  an  action  by  the  owmc 
against  nnderwriters.    Blagg  v.  Phc&nix  Ins.  Co,^  ut  supra. 

1 192.  And,  therefore,  the  endorser  of  a  note,  not  negotiated  ootil  after 
the  day  of  payment,  is  competent  to  invalidate  it  by  hts  testiuumf^^ 
Baird  v.  Cochran^  ut  supra. 

1193.  So,  where  an  action  was  brought  on  a  note  negotiable  nodflr 
the  act  of  1715,  in  the  name  of  the  second  endorser,  who  was  also  paya^, 
to  the  use  of  the  third  endorser,  against  the  maker,  it  was  held  thitii 
person  whose  name  was  placed  on  the  note,  before  that  of  the  pajm^i 
was  a  competent  witness  for  the  defendant.  Hepburn  v.  Cassellj  6& 
&R.  113. 

1 194.  But,  the  endorser  of  a  note  duly  negotiated,  is  not  competent  ii 
a  suit  against  the  maker,  to  prove,  that  though  drawn  as  a  bjosinesa  oo^j 
and  so  discounted  by  the  holder,  it  was  in  reality,  in  its  origin,  a  Dotah 
the  accommodation  of  the  endorser;  especially,  if  the  endorser  gafa a' 
bond  of  indemnity  to  the  maker  when  the  note  was  drawn.    Bank  pf\ 
Montgomery  v.  Walker j  9  S.  &  R.  229. 

1195.  In  an  action  by  the  payee  against  the  drawer  of  a  bill  of  at 
chance,  which  had  been  endorsed  to  t^,  and  by  him  to  JB,  di  is  a  oo» 
petent  witness  to  prove  that  no  consideration  passed  from  ^,  bat  itat< 
the  bill  was  endorsed  by  him  as  agent  merely  to  collect  the  amool 
Lonsdale  v.  Brown,  3  W.  C.  C.  R.  404. 

1 1 96.  The  rule  in  Walton  v.  Shelly,  is  undoubtedly  restricted  to  papr 
actually  negotiated;  consequently  it  has  no  place  between  the  origw 
parties.     Griffith  v.  Reford,  1  R.  196.  Gibsov,  C.  J. 

1 197.  But  in  an  action  by  the  holder  against  the  endorser  of  aprov 
sory  note,  the  drawer  is  not  admissible  to  prove  that  the  consideration  of 
the  note  was  usurious,  that  the  plaintiff  was  in  fact  an  original  party  to 
the  transaction,  and  that  the  security  was  put  in  a  negotiable  fonn  te 
the  sake  of  convenience.    Ibid. 

1198.  The  rule  in  Pennsylvania  unquestionably  is,  that  a  party  to  a 
note  cannot  be  a  witness  to  invalidate  it,  when  it  was  strictly  negotiable 
and  has  been  actually  negotiated.    Gest  v.  Espy,  2  W.  268.  Roosas,!. 

1199.  And  a  party  to  such  instrument  is  not  admitted  to  testify  to ftdSi 
which  may  show  that  the  plaintiff  is  not  such  a  holder  as  is  proteciei» 
so  as  to  let  in  his  testimony  afterwards  to  invalidate  the  note.  Geit^ 
Espy,  2  W.  265. 

1200.  The  true  meaning  of  the  rule  is,  as  I  apprehend,  that  theparty^ 
after  having  given  currency  to  negotiable  paper,  shall  not  be  permitted  lo 
invalidate  it,  nor  to  impair  it  as  a  security,  nor  to  change  the  liabilities  of 
the  parties  respectively,  contrary  to  the  tenor  and  form  of  the  paper  and 
the  endorsements  thereon,  to  the  prejudice  of  the  holder.  The  BankiJ 
Pennsylvania  v.  M^Calmont,  4  R.  311.  Kennedy,  J. 

1201.  But  it  is  competent  for  the  holder  of  a  note,  to  prove  by  the  last 
endorsei:  on  it,  that  the  note  was  an  accommodation  note,  drawn  for  his 
(the  witness's)  bene6t,  and  that  the  plaintiffs,  the  holders  of  the  note,  were 
creditors  of  the  witness  at  the  time  he  made  an  assignment  for  the  beoo* 
fit  of  creditors.     Ibid, 

1202.  The  drawer  of  a  promissory  note  is  not  a  competent  witness  ii 
an  action  by  the  holder  against  the  endorser,  to  prove  that  the  plainu' 
was  an  ongluaV  i^^xl^  lo  lUe  drawing  of  the  note,  and  agreed  not  to  bold 


EVIDENCE.  S5S 


defendant  responsible  for  his  endorsemenL  Emerick  v.  Hurley^  2 
.50;S.  C.  1  M.  36. 

505.  In  an  action  by  the  holder  against  the  endorser  of  a  negotiable 
9  the  maker  is  an  incompetent  witness,  both  on  the  ground  of  interest 
general  policy.    Davenport  v.  Fretmarij  3  W.  &  S.  557. 

104.  In  an  action  by  the  endorsee  of  a  note  against  the  maker,  the 
irser  is  a  competent  witness,  on  being  released  by  the  defendant,  to 
"e  an  agreement  between  the  plaintiff  and  himself,  after  the  note  had 
B  into  the  plaintiff's  hands,  whereby  the  plaintiff  agreed  that  he 
Id  not  sue  or  trouble  the  defendant,  whom  he  knew  to  be  merely  an  • 
mmodation  party,  if  the  endorser  would  give  him  (the  plaintiff)  a 
ment  bond  for  the  amount  of  the  note  and  other  money,  due  by  the 
irser  to  bim,  and  to  prove  that  the  bond  was  accordingly  given  by 
(the  witness,)  and  accepted  by  the  plaintiff.  Mitchell  v.  Conraw, 
h.  572. 

{05.  The  payee  and  endorser  of  a  promissory  note  is  not  a  compe- 
witness  in  an  action  by  the  endorsee  against  the  maker,  to  prove 
the  plaintiff  agreed  with'  the  defendant  at  the  time  the  note  was 
n  and  endorsed  to  the  plaintiff,  that  if  the  defendant  would  sign  the 
f  the  plaintiff  would  not  in  any  event  call  on  him  for  payment.  Jar» 
V.  Davis  5  Wh.  338. 

506.  In  an  action  by  ofte  whose  name  appeared  as  the  payee  and 
endorser  against  the  second  endorser,  it  was  held,  that  the  maker  of 
note  was  a  competent  witness  to  prove  that  the  note,  although  pur- 
tng  to  be  negotiable  and  negotiated,  was  not  so  in  fact;  and  that  the 
le  of  the  defendant  was  on  the  note  before  that  of  the  plaintiff  was 
ad  there.    O'Brien  v.  DaviSy  6  W.  498. 

307.  In  action  by  the  holder  against  the  maker  of  a  note,  the  en- 
er  is  not  a  competent  witness  to  prove  that  the  note  was  given  for 
ibt  previously  paid  or  without  consideration.  Harrisburg  Bank  v. 
iter  J  8  W.  304. 

808.  But  he  would  he  competent  to  prove  a  direct  payment  of  the 
i  after  it  fell  due.    Ibid.   Eennzdt,  J. 

209.  A  bond,  though  assignable  by  act  of  assembly,  is  not  a  ne- 
labk  instrument,  within  this  rule.    Baring  v.  Shippen,  2  Binn. 

210.  Therefore,  the  assignor  of  a  bond  is  a  competent  witness  to 
?e  fraud  in  the  execution  or  assignment  of  it;  as,  that  it  was  given  to 
e  money  for  the  obligor,  and  that  he  used  it  for  the  purpose  of  paying 
own  debts.    Ibid. 

211.  And,  on  a  feigned  issue  between  creditors,  to  try  the  validity  of 
and,  given  by  an  insolvent,  the  obligor  is  a  good  witness  to  prove  that 
^as  given  bona  fide,  and  for  a  valuable  consideration.  Wolf  v.  Ca- 
hers,  3  S.  &  R.  240. 

812.  Quere,  Whether  such  obligor  could  be  compelled,  on  crosf>- 
mination,  to  answer  questions,  tending  to  show  that  he  had  been 
Ity  of  fraud.    Ibid. 

213.  So,  a  mortgagor  was  ruled  to  be  a  competent  witness  to  prove 
t  a  mortgage  given  to  •/?,  was  in  fact  intended  for  the  security  of  B. 
'trson  V.  Pniling,  3  D.  506. 

214.  So,  a  grantor  in  a  deed  is  a  good  witness  to  invalidate  it 


1216.  The  foundation  of  Ihe  rule,  (hat  a  party  to  a 
witness,  is  the  interest  which  the  party  has  in  the  ei 
both  as  to  cost!)  and  the  subject  in  dispute;  and  when  tl 
moved,  the  objection  ceases  to  exist.  fVilitng  v,  Cont 
307. 

1SI7.  A  release  to  a  person  otherwise  interested  will 
peit^ucy,  though  made  at  the  bar  during  the  tiiaL  Ltltj) 
I  Y.  88. 

IXIS.  One  who  had  released  his  claim  lo  lands,  wilho 
either  express  or  implied,  by  which  he  could  be  made 
admitted  to  prove  facts  tending  to  impeach  the  title.  J 
ria,  4  Y.  341. 

1219.  A  prosecutor  under  the  election  lav  of  I5th 
who  is  entitled  to  one  moiety  of  the  fine,  may  be  adi 
riess  on  executing  a  release  to  the  defendant.  Betpt 
Y.  65. 

1S20.  A  release  lo  a  baron  and  feme,  the  husband  bi 
make  the  feme  a  good  witness.    Bioren  v.  Keep,  1  Y.  i 

1321.  A  release  by  a  tenant  in  possession,  of  all  hii 
land  in  dispute,  will  not  render  him  a  competent  witness 
nor  will  evidence  that  the  title  is  vested  in  a  third  persoi 
cases  he  retains  an  interest  in  supporting  his  possession 
lord.     Vincent  v.  Huff,  4  S.  &  R.  898. 

1883.  Where  a  ckoae  in  action  is  assigned  before  s 
nominal  plaintiff  is  not  liable  for  costs,  where  the  tram 
and  he  takes  no  pnrt  in  carrying  on  the  suit,  and  is  to  { 
iU  termination.     fVistar  v.  Walker,  2  Br.  171. 

1883.  To  remove  an  objection  to  a  plaintiff's  ei 
ground  of  liability  to  costs,  it  is  necessary  that  the  who! 
those  which  have  accrued,  but  those  which  may  accrue; 
and  that  he  should  stipulate)  that  in  no  event  should  t 
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»>sts  of  the  suit  are  paid  before  he  is  sworn.    Steele  v.  Phoenix 

Co.,  3  Binn.  306.    Browne  v.  Weir,  5  S.  &  R.  401.     [« I  yield  my 

-e  consent  to  the  principles  laid  down  in  Steele  v.  Phoenix  Ins.  Co.,** 

C.  C.  308.    Washington,  J.    *^Steele  v.  Phoenix  Ins.  Co.,  is  not 

consistent  with  the  principles  of  all  the  English  and  American 

ern  authorities,  but  particularly  fortified  by  a  phalanx  of  subse- 

it  cases,  which,  were  I  ever  so  inclined,  I  should  deem  myself 

mpetent  to  overthrow."    M^Hroy  v.  APIlroy,  1  R.  434.    Gib- 

C.  J.] 

S26.  The  nominal  plaintiff  on  record,  who  had  assigned  his  claim 
re  suit  brought  for  the  consideration  of  one  dollar,  was  held  to  be  a 
petent  witness  to  support  the  claim,  though  not  released  by  the  as« 
ee.     Martin  v.  Stilky  3  Wh.  337. 

\21.  So  the  nominal  plaintiff  in  an  action  of  assumpsit  on  a  book 
unt,  which  had  been  assigned  bona  fide^  and  for  a  valuable  con- 
ration,  before  the  suit  was  brought,  was  held  to  be  a  competent  wit- 
to  support  the  action,  although  he  admitted  that  the  transfer  was 
e  with  the  intention  to  open  the'  way  for  his  testimony.  Wiatar  v. 
tter,  2Br.  166. 

^28.  One  who  has  made  an  assignment  of  all  bis  estate  in  trust  to 
his  debts  and  to  return  the  surplus,  if  any,  to  himself,  is  a  conopetent 
less  without  a  release,  in  trover  by  his  assignees  against  one  of  his 
itors,  who  claims  to  hold  the  goods  as  security  for  the  debt  due  by 
issignor;  because  the  interest  which  the  witness  has  in  the  surplus, 
danced  by  his  in^rest  in  the  application  of  the  property  in  the  hands 
le  defendant  to  the  extinguishment  of  the  debt  to  him.  Jacoby  v. 
issaty  6  S.  &  R.  300. 

229.  So,  it  was  heldxhdX  a  plaintiff  in  an  action  of  trespass,  de  bonis 
frtatis,  who  aAer  the  commencement  of  the  action  had  assigned  his 
rest,  was  a  competent  witne^.  North  v.  Thrner,  6  S.  &  R.  944. 
330.  But  it  seems  a  plaintiff,  in  slander,  assault  and  battery,  or  crim. 
could  not  assign,  so  as  to  become  a  witness.  Ibid. 
231.  Where  such  assignment  is  to  absent  persons,  their  assent  will  be 
uroed,  if  it  be  beneficial  to  them.    3id, 

332.  One  of  the  plaintiffs  in  a  suit,  who  had  assigned  to  his  co- 
Dtiff  all  his  interest  in  the  sum  in  controversy,  was  held  to  be  a  com* 
int  witness,  the  other  plaintiff  having  deposited  with  the  clerk  of  the 
rt  more  than  the  legal  costs  of  the  suit,  as  estimated  by  the  clerk,  and 
ing  offered  to  deposit  any  further  sum  which  the  defendant's  counsel 
ht  require,  and  further  to  give  satisfactory  security  to  pay  all  the 
B  which  had  or  might  be  incurred;  and  having  executed  to  the  witness 
(lease  of  all  costs  which  had  accrued  or  might  accrue,  and  for  all  claim 
contribution  to  any  sum  which  the  defendant  might  recover  against 
releasor,  and  also  a  covenant  against  all  costs,  charges,  or  damages 
ch  might  arise  in  prosecuting  the  suit  Willing  fy  al.  v.  Consequa,  1 
5.  C.  301,  307. 

333.  So  a  plaintiff,  who,  pending  the  action,  assigns  the  particular 
D  to  a  creditor  without  warranty,  who  acknowledges  himself  satisfied 
le  amount  of  the  claim,  is,  on  payment  of  costs,  a  competent  witness; 
3  being  no  suggestion  of  fraud,  or  misrepresentation  as  to  the  validity 
le  claioL     Willing  y.  Peters^  19  S.  &  R.  177. 
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1234.  The  nominal  plaintiff,  who  has  assigned  equitably  an  obligalioa 
under  seal,  is  a  competent  witness  in  an  action  against  the  obligor.  Fd^ 
terman  v.  Flummery  9  S.  &  R.  20. 

1235.  Unless,  it  seems j  the  defence  were  payment  to  the  obligee,  oc 
that  the  consideration  had  failed,  &c.    Jbid. 

1236.  One  of  the  two  plaintiffs  in  an  action  of  assumpsit  having,  npoA 
the  trial,  assigned  all  his  interest  in  the  suit  to  the  other,  who  has  paid 
into  court  all  the  costs  of  the  suit,  may  be  examined  as  a  witness  for  tbi 
other  plaintiff.  Hart  r.  Heilner^  3  R.  407.  Lowry  v.  Davis,  Sup.  &, 
September  term,  1831,«stated  by  ELsnmbdt,  J.,  3  R.  410. 

1237.  In  order  to  enable  a  plaintiff  on  record,  who  has  assigned  Ui 
claim  to  another,  to  become  a  witness  in  support  of  the  claim,  it  it  ner 
cessary  that  he  should  pay  all  the  costs  incurred,  and  deposit  a  sumin- 
contestably  adequate  to  those  to  be  incurred:  it  is  not  sufficient  that  be 
has  paid  the  costs  incurred,  and  given  security  for  the  costs  that  nuf 
accrue.     Clement  v.  Bixler,  3  W.  248.    Hoak  v.  Hoakj  5  W.  80. 

1238.  A  plaintiff  who  assigns  his  interest,  is  not  made  a  competoit 
witness  by  the  payment  of  the  costs,  which  have  accrued;  his  liabiiitf 
for  the  accruing  costs  must  also  be  extinguished.  ATLughan  v.  .Boaar^ 
4  W.  308. 

1239.  And  where  the  person  offered  as  a  witness  paid  050  to  oovtf 
all  costs  that  had  accrued  or  might  accrue,  and  agreed  to  pay  anycorti 
beyond  that  sum,  if  any  greater  amount  should  accrue,  it  was  AeA/,ttat 
this  was  not  sufficient.    Hoak  v.  Hoak,  5  W.  80. 

1240.  In  an  action  by  an  obligee  to  the  use  of  an  assignee  upon  tt 
obligation  for  the  payment  of  money,  for  which  the  obligor  had  beea 
surely  to  the  obligee,  where  the  defence  was  that  the  money  had  beea 
paid  by  the  principal  debtor  before  the  obligation  was  given,  it  was  AeU 
that  the  obligee  was  not  a  competent  witness  to  disprove  this  defence, 
although  all  the  costs  due  had  been  pai4»  together  with  a  sum  sufficieol 
to  meet  such  as  might  become  due.     Stroh  v.  Hess^  1  W.  &  S.  147. 

1241.  It  may  be  considered  now  as  settled,  that  tiothing  but  an  actual 
payment  of  all  the  costs  which  have  accrued,  and  a  deposit  of  a  sum  of 
money  sufficient  to  pay  what  may  accrue  to  the  end  of  the  suit,  together 
with  an  absolute  relinquishment  to  all  right  to  the  return  of  the  same^is 
sufficient  to  render  the  party  competent.  Campbell  v.  Galbreathj  5W. 
424.     Kennedy,!. 

1342.  In  ejectment  by  a  trustee,  the  cestui  que  trust  is  not  madeacosH 
petent  witness  by  an  assignment  to  a  third  person,  who  stipulates  topaf 
all  costs  that  have  accrued  or  may  accrue.    Id.  423. 

1243.  Where  an  action  was  referred  to  arbitrators,  under  the  act  if 
1810,  and  on  the  trial  before  the  arbitrators  the  plaintiff  was  offered  asi 
witness,  having  assigned  her  interest,  and  the  sum  of  850  was  fixed  bf 
the  arbitrators  as  the  amount  of  costs,  and  paid  by  her  to  one  of  the  ar- 
bitrators, and  she  was  then  examined  as  a  witness;  but  no  record  wai 
made  of  the  payment  of  this  sum,  and  the  arbitrators  found  for  tba 
plaintiff,  with  costs;  and  the  money  paid  by  the  plaintiff  was  applied 
towards  the  payment  of  the  arbitrators'  fees,  and  other  expenses  of  the 
arbitration,  but  was  inadequate  for  the  purpose,  and  afterwards  tbe 
plaintiff  died;  it  was  held  that  the  notes  of  her  testimony  before  tbe 
arbilratois  cov\ld  uol  be  read  in  evidence  on  the  trial  in  court,  althoogb 
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e  full  amount  of  the  remaining  costs  was  paid  in  during  such  trial. 
lowers  V.  Hagnerj  3  Wh.  48. 

1244.  Costs  paid  into  court  by  a  plaintiff,  that  he  might  become  a  com- 
stent  witness,  are  absohiteiy  paid,  and  cannot  be  obtained  or  recovered 
kerwards  by  the  plaintiff's  assignee.     Clement  v.  Bixler,  3  W.  248. 

1245.  The  obligee  of  a  bond,  who  had  agreed  with  the  obligor  by 
TitiDg  not  to  enter  judgment  upon  it,  and  had  afterwards  assigned  the 
Kid  over,  is  a  competent  witness  to  prove  that  the  assignee  had  no 
Mice  of  the  agreement.    Davis  v.  jSarr,  9  S.  &  R.  137. 

1246.  The  assignor  of  a  bond,  who  had  guaranteed  the  payment  of  it 
his  assignee,  is  not  a  competent  witness  in  a  suit  brought  by  a  subse- 

lent  assignee,  to  prove  matters  tending  to  show  that  the  debt  was 
ctinguished.     Seed  v.  Garvin,  12  S.  &  R.  100. 

1247.  A  bankrupt  may  be  a  witness,  notwithstanding  that  the  names 
rhis  assignees  were  not  substituted  in  the  action,  immediately  on  his 
staining  a  certificate  of  conformity.  Brmone  v.  Ins.  Co.  Penn.,  4  Y. 
19. 

1248.  The  plaintiff,  who  had  became  bankrupt  after  the  suit  was 
rought,  which  was  continued  by  his  assignees,  was  held  to  be  a  com- 
EMent  witness.    M^Clanachan  v.  Scottj  cited  2  D.  172,  in  note. 

1249.  In  an  action  against  thd  acceptor  of  a  bill,  the  plaintiff,  who  had 
eeome  a  certificated  bankrupt,  was  ruled  to  be  competent  to  prove  tbe 
coeptance;  it  appearing  that  the  suit  was  carried  on  by  the  assignees^ 
rho  had  entered  into  security  for  costs,  and  the  plaintiff  having  released 
is  interest  at  the  bar.    JiPEioenv.  Gibbsy  4  D.  137. 

1250.  If  a  legal  plaintiff  be  admitted  to  testify  by  reason  of  his  having 
ngned  his  claim  to  another,  for  whose  use  the  suit  is  brought,  it  is  error 
forwards  to  admit  evidence  of  another  claim,  which  the  plaintiff  had 
Ot  assigned.    Finney  v.  Ferguson,  3  W.  &  S.  413. 

(n)  PFhen  a  defendant  may  he  a  witness. 

1251.  If  a  plaintiff  includes  persons  in  his  suit,  against  whom  no  evi- 
kence  is  offered,  they  may  be  witnesses.  Wakely  v.  Hart  fy  aL,  5 
Son.  319. 

1252.  So,  if  a  plaintiff  proceeds  to  issue  and  trial  against  some  of  the 
Mbndants  in  trespass,  but  does  not  rule  the  others  to  plead,  the  latter 
Day  be  witnesses  for  the  former.    Ibid. 

1253.  In  an  action  against  ^  and  B,  partners,  where  the  writ  has 
Hen  served  on  •/?  only,  and  the  suit  proceeds  against  him  alone,  iS  is  a 
competent  witness  for  the  plaintiff.  Purviance  v.  Dryden,  3  S.  &  R. 
108.  S.  P.  Norman  v.  Norman^  2  Y.  154.   [And  see  Antb,  1127,  &c] 

1254.  So,  in  trespass  against  Jl,  B,  and  C,  ^  and  B  were  summoned, 
lad  C  returned  nihil  habet,  but  there  was  a  general  appearance  by  at- 
t«ney:  wJ  and  B  arbitrated  the  cause  and  an  award  was  found  against 
d,  but  no  mention  was  made  of  B.  •/?  appealed,  and  the  plaintiff  pro- 
Qieded  to  trial  against  him  alone.  Held,  that  C  was  a  competent  wit- 
ttM  for  ^.    Lentz  v.  Stroh,  6  S.  &  R.  34. 

1255.  If  circumstances  are  proved,  from  which  it  is  possible  for  the 
ioty  to  presume  facts  amounting  to  guilt,  a  defendant  in  an  indictment 
QVmot  be  a  witness.    Pennsylvania  v.  Leach,  Add.  353. 

1256.  Where  three  had  been  bound  over  to  answer  a  charge  of  mai- 
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tent  witness  for  the  defendaiil,  alltioURh  ihe  laiier  paid 
sufficient  lo  cover  the  principal  and  interest  of  the  bou 
of  suit    Smith  v.  Sillyman,  3  Wh.  589. 

1259.  Where  there  had  been  an  award  of  arbitrator! 
in  ejectment,  and  one  of  ihe  co-defendanis  did  not  ap[ 
dered  possession  and  disclaimed,  it  was  heki  that  he 
not  a  competent  witness  for  the  other  defendanrs,  aU 
were  fully  paid — being  liable  for  the  mesne  profits. 
■W.  43. 

1260.  One  who  was  a  coKlefendant  in  Rn  ejectment 
competent  witness  for  Ihe  plainiiff,  il  appearing  that  h( 
in  Ihe  land.     Hain  v.  Martin,  5  W.  179. 

1261.  One  of  several  co-defendants  in  aq  ejectment 
leni  witness  for  the  others,  although  in  point  of  tiici 
pecuniary  interest  in  the  success  oi  the  plaintiff  than  oi 
Lees  V.  Stub,  6  W.  48. 

1262.  On  a  submission  to  an  indictment,  it  is  usual 
fendanl  without  oitth,  but  his  affidavit  will  not  be  recei* 
V.  ^skew,  2  D.  189;  S.  C.  1  Y.  186. 

1263.  A  nominfll  defendant  in  ejectment,  who  afien 
interest  lo  a  co-defendaut,  and  qnils  the  possession,  beii 
all  liability,  may,  whh  his  own  consent,  be  .examined 
Ihe  plaintiff.  Patterson  v.  Hagerman,  2  Y.  163;  S. 
itobinson,  2  Y.  324. 

1264.  The  garnishee  in  a  foreign  attnchment,  aftei 
iona  to  the  scire /itcias  againsl  him,  and  after  proof 
debt  due  by  him  to  the  defendant,  cannot,  by  payii 
court,  make  Itimself  a  witness,  lo  prove  that  the  mom 
Bled  to  other  creditors  before  the  Bttachnient  levied,  fi 
5  S.  &  R.  446. 

(o)  How  far  the  party  injured  is  a  witness  in  erimina 
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orging  the  note.     Respublica  v.  Keating^  1  D.  110.     Respublica  v. 

r/A.     Respublica  v.  Sheppard^  cited  2  D.  240;  S.  C.  2  Y.  4. 

M8.  Bat  the  endorser  of  a  forged  note,  who  admits  that  his  signature 

>o49  is  not  a  competent  witness  nnless  he  have  paid  or  satisfied  the 

ler.     Respublica  v.  RosSy  2  D.  241;  2  Y.  1. 

869.  On  an  indictment  for  publishing  and  uttering  a  forged  deed, 

wing  the  same  to  be  forged,  the  party  injured  is  a  competent  witness. 

publica  V.  Wrightj  1  Y.  401;  S.  C.  cited  2  D.  241. 

S70.  On  an  information,  the  informer  cannot  be  a  witness,  even 

igh  he  releases  his  right  to  a  moiety  of  the  goods,  being  liable  for 

8.  Rapp  V.  Le  BlanCy  1  D.  63. 

871.  The  act  of  9ih  February,  1820,  makes  no  alteration  in  the  law 
Bspects  the  competency  of  a  prosecutor,  notwithstanding  his  liability 
costs.  Com,  V.  Shriver^  Quarter  Sessions,  Philadelphia^  December, 
d,  MS. 

(p)  Who  are  privileged  from  examination  in  respect  to  confidence. 

272.  A  counsel  or  attorney  cannot  be  permitted  to  disclose  confiden- 
cornmunications  of  his  client.     Heister  v.  Davis^  3  Y.  4. 

873.  But  a  counsel  or  attorney  may  give  evidence  of  collateral  factSy 
1  as  that  a  bond  was  lodged  with  his  client,  by  way  of  indemnity,  or 
.  his  client  expressed  himself  satisfied  with  a  certain  security.    Ibid^ 

874.  A  confidential  conynercial  agent  or  factor  may  be  compelled  to 
s  evidence,  even  of  matters  confidentially  communicated  to  him. 
hnes  V.  ComegySy  1  D.  439.  Dubitatur  in  Morris  v.  Vanderenj  1 
36. 

275.  A  confidential  clerk  is  not  privileged  from  giving  evidence  of 

9,  which  his  situation  as  clerk  enabled  him  to  know.  Corp  v.  Robin- 
,  2  W.  C.  C.  R.  388. 

276.  The  rule,  that  an  attorney  cannot  disclose  the  secrets  of  his 
nt,  does  not  apply  to  a  student  in  the  office  of  such  attorney:  and, 
refore,one  who  came  to.the  knowledge  of  facts,  whilst  he  was  student 
the  office  of  the  attorney  of  one  of  the  parties,  may  be  a  witness,  .^n- 
W}S  V.  Solomouy  1  P.  C.  C.  356,  359. 

1277.  The  rule  does  not  apply  where  the  client  has  no  interest  in  the 
t  in  which  the  attorney  is  called  upon  to  testify.  Hamilton  v.  Neelj 
N.517. 

1278.  Thus  in  an  action  by  the  payee  against  the  maker  of  a  promis- 
"7  note,  in  which  the  defence  was,  that  the  amount  of  the  note  had 
en  paid  by  an  assignment  made  by  the  defendant  to  the  plaintiff  of  a 
srtgage  given  to  the  defendant,  and  it  appeared  that  a  suit  had  been 
3ught  by  the  assignee  upon  the  mortgage,  and  that  it  had  failed  on 
aground  of  the  mortgage  having  been  paid  previously  to  the  assign- 
SDt,  it  was  heldy  that  the  attorney  and  counsel  of  the  mortgagor  might 

required  to  testify  on  the  part  of  the  plaintiff  as  to  facts,  respecting 
'  payment  of  the  mortgage,  which  he  had  acquired  as  attorney.    Ibid. 

1279.  To  exclude  the  testimony  of  a  professional  man,  it  is  not  neces- 
7  that  there  should  be  a  cause  depending  in  court  at  the  time  that  his 
(>rmation  on  the  subject  was  acquired.  It  is  sufficient  if  the  witness 
^e  consulted  professionally,  and  acted  or  advised  as  counsel.  Beltz* 
>t>«r  V.  Blackstock,  3  W.  20. 


1282.  'i'tifl  maxim 'no  one  is  bound  to  accuse  hi 
cases  where  the  answer  may  subject  the  party  to  a  cri 
or  involve  him  in  shame  or  reproach.  Iteapublica  \ 
437.  Galbraitk  v.  Eichelberger,  3  Y.  515.  BelPi 
Semble,  Baird  v.  Cochran,  4  S.  &  R.  400. 

1983.  But  a  witness  may  be  compelled  to  answer  : 
swer  to  which  may  affect  his  interest  ciW/^.  Bair: 
&  R.  397.     Nass  v.  Van  Swearingen,  7  S.  &  R.  198. 

1284.  Therefore  a  co-hair  may  be  compelled  to  te 
co-heirs,  in  a  suit  in  which  he  is  not  a  party.  Ncua  7. 
7S.  &R.  192. 

1285.  A  notary  public  may  be  compelled  to  giro  e< 
ing  his  official  certificate  of  the  protest  of  a  nots.  Pa 
S.  &  R.  284. 

1286.  A  witness  cannot  be  asked  whether  he  had  i 
to  gaol,  charged  with  a  particular  offence,  of  which  hi 
vicied.     Stout  v.  Ruaael,  2  Y.  334. 

12S7.  And,  one  who  had  combined  with  his  father, 
perty  of  the  latter  from  his  creditors,  by  receiving  a  d 
ruled  to  be  privileged  from  giving  evidence  of  the 
brought  to  invalidale  a  deed  given  to  another  brothei 
cnmstances.     Galbratth  v.  Eichelberger,  3  Y.  515. 

(r)  Other  out*  of  ineomptienctf,  Sfc 

128R.  The  defendant  cannot  call  a  person  as  a 

plaintiff  has  contracted  that  a  debt,  due  by  the  witae 

shall  be  reduced,  if  the  defendant  recovers.     Robinat 

S.  &  R.  140. 

1289.  The  commander  of  a  Dublic  armed  rease).  ¥ 
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vld  be  deranged  in  mind,  from  the  effect  of  liquor,  or  other  cause,  he 
;ht  to  be  rejected.    Ibid, 

'!892.  The  person  in  whose  name  a  policy  of  insurance  is  effectedi 
saring  that  he  has  no  interest,  may  be  examined.  Ruan  v.  Gardner^ 
V.  C.  C.  R.  145. 

293.  One,  who  is  security  in  a  recognisance  for  the  appellant  from 
award  of  arbitrators,  may  be  a  witness  for  the  appellant,  on  being 
!harged  from  the  recognisance.  Salmon  v.  Ranctj  3  S.  &  R.  31 1, 
L 

294.  But  in  an  ac^on  against  the  surety  in  a  recognisance  for  a  stay  of 
cution,  one  of  the  defendants  against  whom  judgment  was  obtained 
he  original  suit,  is  not  a  competent  witness  for  the  bail.  Milliken  v. 
Twn,  10  S.  &  R.  188. 

295.  •/?,  being  sued  by  ^  on  a  bond,  agreed  with  C,  for  the  purchase 
I  bond  given  by  B  to  C,  in  order  to  set  it  off  against  the  action 
ught  in  the  name  of  B  against  him,  and  an  agreement  was  endorsed 
the  bond,  that  the  money  paid  by  •/?  for  the  purchase  of  the  bond, 
aid  be  repaid  by  C,  in  case  the  set-off  should  not  be  allowed.  In 
action  brought  by  ^  against  C,  to  recover  back  the  money  paid  by 
I  for  the  bond,  on  the  ground  that  the  set-off  had  not  been  allowed, 
ras  held  that  2>,  who  was  a  surety  for  J9,  in  the  bond  given  by  him 
C7,  was  not  a  competent  witness  for  the  defendant.  Reigart  v.  Hixy 
S.  &R.  134. 

1296.  A  widow  is  a  good  witness  to  prove  a  donatio  causa  mortis^ 
her  deceased  husband,  to  another.     Wells  v.  Tucker^  3  Binn.  366. 

1297.  In  ejectment  by  the  sheriff's  vendee  against  a  person  claiming 
a  title  paramount  to  that  of  the  debtor,  the  deibtor  is  a  competent 
tDBSs,  to  prove,  that  he  had  paid  the  consideration  money  of  the  pro- 
ses, for  which  a  bond  had  been  given,  which  had  become  casually  lost. 
irk  V.  Vannemanj  3  Y.  196. 

1298.  In  replevin^  under  an  avowry  for  rent  arrear,  one  who  went 
th  the  constable,  to  see  the  distress  made,  was  ruled  not  to  be  a  cem- 
ent witness  for  the  defendant,  on  the  ground  of  bis  liability  to  da- 
gas.     Cooper  v.  Miller,  I  Br,  Appx.  Ixviii. 

299.  The  holder  of  a  promissory  note,  drawn  in  favour  of  Ji,  and 
brsed  by  •dy  B  and  C,  gave  up  the  note  to  Jiy  and  took  a  bond  for 
amount  from  •dj  B  and  C.     Held^  that  in  an  action  in  the  name  of 

holder,  for  the  benefit  of  t^,  C  was  a  competent  witness  for  the 
ntiff.    Juniata  Bank  v.  Browne,  5  S.  &  R.  226. 

300.  One,  who  has  given  a  bond  and  judgment  as  collateral  security 
payment  of  a  note,  is  not  a  competent  witness  for  the  endorser,  in 
action  against  him  on  the  note.  Sterling  v.  Marietta  Co.,  11  S.  & 
79. 

301.  In  ejectment  for  a  tract  of  land,  overflowed  in  part  by  a  mill- 
1,  the  owner  of  the  mill  situate  on  another  tract  is  a  competent  wit- 
(>  though  it  is  alleged  that  the  party  against  whom  he  is  called,  will, 
^ase  of  success,  sue  him  for  a  nuisance;  because  the  verdict  in  the 
tment  would  not  be  evidence  in  such  action.  Maua  v.  Montgomery^ 
i.  &  R.  221. 

302.  In  an  action  for  an  infringement  of  a  patent  right  to  a  certain 
'hine,  a  witness  who  had  in  use  such  a  machine  as  that  used  by  the 
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defendant,  and  who,  with  other  persons,  sued  in  similar  actions,  had 
contributed  a  common  fund  to  defray  the  expenses  of  their  witnesses  la 
attending  to  their  suits,  was  ruled  to  be  a  competent  witness  for  the  de- 
fendant; there  being  no  agreement  to  participate  in  paying  the  damages 
or  costs  which  might  be  recovered  in  either  of  the  actions.  Evamj. 
Hettick,  3  W.  C.  C.  R.  408. 

1303.  In  an  action  to  recover  the  amount  agreed  to  be  paid  for  owelty 
of  partition,  brought  against  the  party  who  took  the  land,  subject  to  ihi 
lien  of  such  owelty,  with  notice  to  the  terre-tenant,  such  party  is  iioti 
competent  witness  to  establish  the  liability  of  the  t^rre-tenant.  Zor^t. 
Long,  1  W.  265. 

1304.  Where  a  judgment  has  been  opened  at  the  instance  of  crediton^ 
upon  an  allegation  that  it  was  fraudulent  as  against  them,  the  defendaft 
in  the  judgment  is  a  competent  witness  to  establish  the  fraud.  Sommet 
V.  Sommevy  I  W.  303. 

1305.  In  an  action  on  the  case  for  a  nuisance,  one  who  is  the  special 
bail  of  the  defendant  in  a  subsequent  action  for  a  continuance  of  ihe 
same  nuisance,  is  not  a  competent  witness  for  him.     Miller  v.  Frazut^ 

3  W.  456. 

1306.  One,  who  has  assigned  a  chose  in  action  to  another  on  arcomt 
of  a  precedent  debt,  is  not  a  competent  witness  for  his  assignee  in  a 
action  against  the  debtor,  unless  the  chose  in  action  was  expressly  lakei 
in  satisfaction  of  the  precedent  debt.     JSTGinn  v.  Holmes,  2  W.  121. 

1307.  Where  the  defendant  drew  an  order  on  the  plaintiff  infaroflf 
of  •^  for  certain  lumber,  and  added  in  the  order,  "I  will  see  you  piil 
between  this  and  the  close  of  the  year,*'  it  was  held  that  ji  was  a  com- 
petent witness  for  the  plaintiff,  in  an  action  on  the  guarantee,  to  prow 
that  the  lumber  was  delivered  to  him.  Cochrane  v.  Dawson,  1  M. 
275. 

1308.  One  who  has  paid  taxes  on  his  land  to  an  agent, to  bepaidorcr 
by  him  to  the  county  treasurer,  is  not  a  competent  witness  to  prove ihc 
payment,  in  an  action  by  the  treasurer  against  the  agent.   Hays  v.  Griffs 

4  Binn.  SO. 

1309.  Where  one  sold  land  by  articles  to  »^,  and  gave  him  a 
with  surely  conditioned  for  the  performance  of  the  articles,  and  after- 
wards sold  and  conveyed  the  same  land  to  B,  it  was  held  that  the  surety 
in  the  bond  was  a  competent  witness  for  B  to  prove,  that  Ji  liadreaiH 
quished  his  contract.     Hawthorn  v.  Branson,  16  S.  &  R.  269. 

1310.  A  witness  is  incompetent  to  testify  for  a  party,  if  it  appearihit 
•  he  is  to  be  paid  a  debt  due  to  him,  in  the  event  of  the  success  ol  ila^ 

party.     Fault  v.  Mackey,  3  W.  110. 

1311.  A  witness  is  competent  to  prove,  that  he  liimself  made  pers:^»* 
ally  and  directly,  and  for  his  own  exclusive  benefit,  the  contract,  upon 
which  the  defendant  is  sued;  although  he  conceives  himself  bound  in 
honour  to  indemnify  the  defendant  in  case  of  a  recovery  against  hiffl- 
Carman  v.  Foster,  1  Ash.  133. 

1312.  In  an  aclioti  to  recover  back  the  purcliase-money  paid  f'jr  a 
tract  of  land,  on  the  allegation  that  the  vendor  had  previously  si'd  ii w 
another,  that  other  person  is  a  competent  witness  for  the  plaititilf  topro^^ 
the  payment  of  the  purchase-money  by  him,  and  that  he  was  in  posses- 
sion of  the  premises.     Devere  v.  Loyd,  3  W.  94. 
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.  In  an  issue  between  ^  and  B  two  creditors,  to  try  their  respec- 
ht  to  money  made  by  the  sheriff^  from  a  sale  of  the  debtor's  land, 
was  alleged,  had  conveyed  it  in  fraud  of  creditors,  the  person  to 
the  land  was  so  conveyed,  is  a  competent  witness  for  ^^^  although 
^-defendant  with  the  grantor  in  t^'s  judgment;  upon  being  re- 
ly  A  from  liability  on  it.  M'Kte  v.  Gilchrist,  3  W.  230. 
.  In  an  action  on  the  case  for  a  nuisance,  one  who  after  the  com- 
nent  of  the  action,  became  the  owner  of  the  land  upon  which  the 
le  was  alleged  to  have  been  commiued,  was  held  lo  be  incompe- 
testify  for  the  defendant,  because  of  his  privity  of  estate  with  him. 
V.  Frazier,  3  W.  456. 

.  In  replevin,  the  defendant  avowed  the  taking  in  a  house  occu- 
'  n8y  for  rent  due  to  him  by  A\  the  plaintiff  replied  no  rent  in 
Held  that  Ji  was  not  a  competent  witness  for  the  plaintiff,  being 
o  the  plaintiff  for  the  costs  of  the  suit,  in  addition  to  the  amount  of 
covered.  Rush  v,  Flickunrey  17  S.  &  R.  82. 
i.  In  replevin  by  a  stranger  against  a  landlord,  who  had  distrained 
perty  on  the  demised  premises  for.  rent,  where  the  question  is  of 
iperty  in  the  goods  at  the  time  of  the  taking,  the  tenant  is  a  corn- 
witness  to  prove  that  the  properly  was  in  the  plaintiff.  APCona- 
Kessler,  3  P.  R.  467. 

J.  In  an  action  on  a  bond,  to  secure  which  a  mortgage  had  been 
ed  by  the  obligor,  a  subsequent  mortgagee  of  the  same  premises 
mpetent  witness  for  the  defendant.  Enters  v.  Peres,  2  R.  279. 
i,  Jiliter,  where  the  action  is  on  the  mortgage.  Ibid, 
).  A  landlord,  against  whose  tenant  a  recovery  has  been  had  in 
ent,  is  liable  to  an  action  of  trespass,  for  the  mesne  profits,  although 
3  not  a  party  to  the  ejecimeni:  hence  upon  the  trial  of  such  ejeci- 
:he  landlord  is  not  a  competent  witness  for  his  tenant;  even  though 
ed  as  guardian  in  respect  to  the  land.     Boyer  v.  Smith,  3  W, 

3.  So,  one  who  had  occupied  part  of  the  premises  for  which  an 
ent  was  pending,  was  held  not  to  be  a  competent  witness  for  the 
lant;  being  liable  for  the  mesne  profits.  Boyer  v.  Smith,  5  W.  55. 

1.  In  ejectment,  where  it  did  not  appear  how  long  the  defendant 
»en  in  possession  of  the  premises,  a  lessee  of  the  plaintiff  under  an 
ise,  who  had  probably  been  ont  of  possession  for  twenty  years  or 
aid  against  whom  no  action  for  mesne  profits  had  been  brought, 
\eld  not  to  be  incompetent  as  a  witness  for  the  plaintiff,  on  the 
d  of  interest.    Unger  v.  Wiggins,  1  R.  331. 

2.  A  prosecutor  for  the  penalties  imposed  by  the  act  for  the  pre- 
*n  of  vice  and  immorality,  is  not  a  competent  witness,  and  cannot 
leso  by  an  assignment  of  his  interest  in  the  penalties.  Common' 
k  V.  Hargesheimer,  1  Ash.  413. 

13.  An  accomplice,  separately  indicted,  is  a  competent  witness  in 
r  of  the  defendant.     United  States  v.  Henry,  4  W.  C.  C.  R.  228. 

14.  A  conviction  does  not  destroy  the  competency  of  a  witness,  un- 
appears  that  judgment  has  been  pronounced.     Skinner  v.  Perot^ 

1.&9. 

15.  A  party  to  a  suh  may  make  affidavit  under  the  act  of  179S,  to 
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obtain  a  rule  for  the  production  of  papers,  although  he  may  have  beeo 
convicted  and  sentenced,  so  as  to  disqualify  him  from  being  a  witoes. 
Ibid. 

1326.  A  pardon  by  the  President  of  the  United  States,  reciting  that  J. 
B.  was  convicted  at  a  Circuit  Court  of  the  United  States  of  passiogi 
counterfeit  bank  note,  and  sentenced  to  three  years  imprisooaientyid 
concluding,  <<  I  do  hereby  remit  unto  him,  the  said  J.  B.,  the  Kmaioder 
of  the  said  sentence,  and  order  him  to  be  liberated  from  further  impO" 
sonment,  on  payment  of  the  costs,"  was  held  to  restore  the  competaxf 
of  J.  B.  as  a  witness.     Hoffman  v.  Caster^  2  Wh.  453. 

1327.  In  an  action  for  a  malicious  prosecution,  one  of  the  grand  joro^ 
who  returned  the  bill  of  indictment  *'  ignoramu^,^^  is  a  competent  wit* 
ness  to  prove  who  the  prosecutor  was.   Huidekoperv.  Cotton^  3  W.51 

1328.  If  different  persons,  either  before  or  after  suits  brought,agiMi 
divide  among  themselves  the  amounts,  if  any,  that  may  be  reeoven^ 
each  of  them  is  liable  to  the  defendant  lor  costs.  They  cannot,  ther^ix^ 
be  made  witnesses  for  one  another,  by  exchanging  mutual  relea8e&  Th 
costs  of  suit  must  be  paid  before  any  of  them  can  be  examined.  Jfi* 
ley  V.  M' Gregory  3  Wh.  369. 

1329.  In  an  action  oh  a  promissory  note  drawn  by  the  defendaotii 
favour  of  the  plaintiff,  the  defendant  called  a  witness,  who  stated  ootii'j 
t^oir  dire,  that  he  was  interested  in  the  event  of  the  suit,  and  expeeiri 
to  receive  part  of  the  consideration  of  the  note:  Aeld^  that  he  wa8C0» 
potent  to  testify  for  the  defendant;  the  witness  making  no  objectioft 
Quinlan  v.  Davis ^  6  Wh.  169. 

1330.  It  seems  that  the  defendant  would  have  a  right  to  compel  i 
witness  to  testify  under  such  circumstances.    Ibid. 

1331.  In  an  action  against  a  sheriff  for  an  alleged  false  return  of  rhA 
bona  to  a  writ  of^.yir.,  by  which  he  was  required  to  levy  upon  certiii 
bank  stock,  standing  in  the  name  of  4^,  the  defendant  in  the  execndoe: 
it  was  held,  that  t/i  was  a  competent  witness  to  prove  that  the  slock  w« 
in  fact  purchased  with  the  money  of  his  brother,  and  that  he  had  soldi 
to  B  before  ihe^.  fa,  issued;  although  he  (•/?)  had  agreed  to  indemniff 
C  for  being  security  to  the  sheriff  for  not  levying  on  the  stock;  C  hafij 
executed  a  release  to  the  witness.  Commonwealth  v.  fFatmovglh^ 
Wh.  117. 

1332.  j9y  one  of  the  children  of  an  intestate,  took  the  real  estateati 
valuation,  and  entered  into  a  recognisance  in  the  Orphans'  Court, wiA 
condition  to  pay  the  widow  and  other  heirs  of  the  deceased  their  sefenl 
shares  and  purparts  of  the  valuation.  j9  afterwards  conveyed  theliai 
to  J9,  subject  to  the  payment  unto  the  other  children  of  the  iniesiaieflf 
their  respective  shares,  and  the  widow's  yearly  interest  during  her  life- 
time. B  conveyed  the  land  to  the  defendant,  subject  to  the  payment flf 
their  shares  to  the  children  of  the  intestate,  and  of  the  interest  to  the  wi- 
dow, &c.  •^  assigned  to  C  all  his  interest  in  that  part  of  the  valuatioo 
money,  the  interest  of  which  was  payable  to  the  widow;  after  whichtbe 
widow  died.  In  an  action  by  •^  to  the  use  of  C  to  recover  fromthede- 
fendant  this  part  of  the  valuation  money,  it  was  heldy(lsu)  Thal.^**' 
not  a  competent  witness  to  support  the  claim.  (2d.)  Thatif  tbeafr 
ceptance  of  the  land  at  the  valuation,  .^'s  share  of  the  valuation  wasei- 
tinguished;  and  that  parol  evidence  of  an  agreement  between  ^  9Jjd  ^ 
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le  amount  of  the  claim  should  remain  a  lien  on  the  land,  was 
nissible;  there  being  no  allegation  of  any  mistake  by  the  scrivener 
ving  the  deed.     Sleeker  v.  Shimer^  5  Wh.  452. 
^  In  a  scire  facias  upon  a  mechanic's  lien  against  the  owner  and 
stor,  the  latter  may  be  made  a  competent  witness  by  a  release 
is  sureties  and  the  owner  from  all  personal  liability  for  the  sum 
d  by  the  plaintiff.     Church  v.  The  College,  3  W.  &  S.  221. 
\,  If,  in  such  case,  the  sureties  of  the  contractor  be  making  the 
3  for  their  own  protection,  and  they  procure  the  release  from  the 
to  the  contractor,  and  use  it  to  make  him  a  competent  witness,  it 
amount  to  a  release  hy  themselves;  and  the  witness  is  thereby 
competent,  without  a  direct  release  by  the  sureties.    Ibid. 
S.  In  an  action  against  a  sheriff  for  an  escape  on  a  ca.  «a.,  the  de- 
t  in  the  ca.  sa.  is  a  competent  witness  for  the  sheriff.    Scoit  v. 
.  5  W.  235. 

S.  One  who  had  assigned  a  judgment,  as  collateral  security  for  the 
int  of  a  debt  due  by  him,  was  held  to  be  incompetent  to  testify  in 
eeding  on  the  judgment,  although  released  by  his  assignee,  who 
eviously  made  an  assignment  under  the  insolvent  laws.  Himeay. 
tt/y  8  W.  39. 

7.  In  replevin,  one  who  had  sold  the  goods  to  the  defendant,  was 
3t  to  be  competent  to  prove  the  sale,  the  issue  being  upon  the  plea 
)erty;  and  there  being  an  implied  warranty  of  title  in  every  sale 
ilivery  of  goods.  MCabe  v.  Morehead,  1  W.  &S.  513. 
h  Where  land  was  given  as  the  site  for  a  school-house  for  the 
ourhood,  upon  condition  of  money  being  subscribed  for  the  build- 
was  held  that  a  person  who  had  removed  from  the  neighbourhood, 
[lers  who  had  subscribed  but  released  their  interest,  were  compe- 
itnesses  to  support  the  title  to  the  lot,  for  the  purpose  of  the 
•house,  against  the  heir  of  the  grantor.  Martin  v.  M^Cord^  5  W. 

^.  Where  a  witness  called  to  testify  to  the  character  of  another 
s  said,  ^  I  think  I  ought  not  to  be  called  upon  to  testify  as  to  his 
ter;  I  have  had  contests  at  law  with  him,"  &c.  it  was  held  that 
tness  was  not  incompetent  on  this  account  to  testify,  and  that  it 
Tor  to  reject  him.  Cook  v.  Miller^  6  W.  507. 
X  A  was  indebted  to  B^  and  for  his  (•tf's)  accommodation,  the 
ff  gave  his  note  in  favour  of  J9  for  the  amount,  which  the  defendant 
need .  The  plaintiff  was  compelled  to  pay  the  note,  and  in  an 
on  the  guaranty  it  was  held  that  B  was  a  competent  witness  for 
aintiff.    Robertson  v.  Stewart^  5  W.  442. 

1.  In  ejectment  by  a  vendor  against  a  purchaser  at  sheriS^s  sale, 
equitable  title  of  the  vendee,  to  compel  payment  of  the  remaining 
nents  of  the  purchase-money,  the  vendee  is  not  a  competent  wit* 
)r  the  plaintiff,  to  prove  that  part  of  the  purchase-money  remained 
i.    Jones  v.  Patterson^  1  W.  &  S.  321. 

2.  Where  a  witness  produced  for  the  defendant,  in  an  action  of 
lent  for  non-payment  of  ground-rent,  said  that  he  had  a  lot  in  the 
situation,  that  there  was  an  agreement  to  resist  payment  of  the 
vhich  agreement  was  given  up,  that  he  thought  he  should  pay  his 
of  the  expenses  of  the  suit,  but  did  not  consider  himself  bound;  it 
OL.  L— 75 


(■)  Whuifatt*  <m  intentted  ptnoa  mojfprt 

1345.  In  sanimBry  inquiries,  snch  as  questions  o 
dence  of  parties,  though  interested  in  the  erent  of  (he 
been  received.     Bank  t^f  Pennsylvania  v.  Uat^feg,  3 

1 346.  A  person  interested  iti  the  question  may  be  a  i 
collateral  fact,  such  as  the  identity  of  blocks  taken  fro 
in  a  question  of  surrey.  Coxt  r.  Ewiag,4  Y.  4S9.  IX 
S  Y.  289. 

1347.  And  the  practice  is  nnirersal  in  Pennsylrani 
Ihe  suit  to  prove  the  service  of  notice  to  produce  papi 
notice  of  taking  depositions.     Jordan  r.  Cooper,  3  S.  J 

1348.  Thus,  the  plaintiff  is  a  good  witness  to  proi 
notice  on  a  jnstice  of  the  peace,  thirty  days  before  proa 
V.  Biddle,  2  Y.  444. 

1349.  In  an  action  lo  recover  the  amosnt  of  a  prii 
was  heldf  that  the  plaintiff  was  compeleiil  to  prove  (be 
evidence  having  been  previously  given,  from  which  the 
(hat  the  ticket  had  been  in  his  possession.  Sngder  r. 
R.  328. 

1350.  So,  the  plaintiff  is  a  competent  witness  (o  provi 
been  given  by  him  to  (he  defendant,  to  produce  a  cer(ai 
V.  Cooper,  3  S.  &  U.  564,  575. 

1351.  So,  to  prove  that  a  material  witness  was  am 
renson  of  advanced  age  and  indisposition,  in  order  to  en 
his  deposition.     Morris  v.  Flora,  cited  S  D.  117j  1  Y. 

1353.  And  the  plaintiff  is  a  good  witness  to  prove  thi 
scribing  witness  tn  a  deed,  in  order  to  let  in  evidence  of 
Douglas  V.  Sanderson,  S  D.  1 1^,  S.  C.  1  Y.  15.  Lcm 
1  Y.  16. 

1353.  So,  a  plaintiff  is  a  competent  witness  (o  prove 
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I  writing  of  the  person  by  whom  the  entries  in  his  book  were 
i?,aDd  who  is  since  dead.  Karsper  v.  Smilhj  1  Br.  Appx.  hii. 
157.  Nor,  to  prove  that  he  found  a  certain  paper  in  a  particular 
i  after  it  had  been  given  in  evidence,  and  in  contradiction  of  certain 
irations  sworn  to  have  been  made  by  him.  Lodge  v.  PipheTj  11 
R.  333. 

!5S.  In  an  action  against  *S^  B  and  C,  on  a  bill  of  exchange,  drawn 
'^  on  Jl  and  Bj  payable  to  the  plaintiff,  to  be  placed  to  the  credit  of 
rtain  vessel,  one  of  the  counts  in  the  declaration  of  which  charged 
lefendants  as  owners  of  the  ship,  and  another  that  C  drew  the  bills 
gent  for  the  defendants;  it  was  ruled  that  C  was  not  a  competeul 
Rss  to  prove  the  partnership  of  the  defendants  in  the  ship.  Miller  v. 
^lenachan^  1  Y.  J  44. 

159.  The  defendant  in  an  indictment  is  not  a  competent  witness  to 
e  the  person  prosecuting.  The  King  v.  Lukens^  1  D.  5,  6. 
!60.  Quere^  Whether  in  an  action  against  an  innkeeper,  for  money 
n  his  house,theplaiDtiff  is  a  competent  witness  to  prove  the  contents 
bag  delivered  to  be  kept  for  him.  Sneider  v.  GeisSj  1  Y.  34. 
!61.  In  covenant  by  a  vendor  against  a  vendee  to  recover  the  pur- 
e-money of  land,  it  was  lield  that  the  defendant  was  competent  to 
e  that  he  had  served  upon  the  plaintiff  a  copy  of  a  notice  of  certain 
brought  upon  incumbrances  binding  the  land.  M^Cormick  v. 
tf,6W.207. 

\S2.  A  party  may  be  allowed  by  his  6wn  oath,  from  necessity  in  some 
i,  to  show  that  a  bond  or  other  instrument  of  writing  has  been  de- 
red  or  mutilated  by  accident  or  carelessness  so  as  to  introduce  proof 
3  contents,  but  there  is  no  case  where  the  alteration  or  erasure  has 
i.designedly  made  by  the  party  himself,  and  then  proof  of  its  contents 
itted.  JMyliri^s  Estate^  7  W.  69.  Rooers,  J. 
363.  And  where  the  name  of  the  person  to  whom  it  was  alleged 
ey  W'as  paid,  had  been  cut  from  a  receipt,  it  was  heldj  that  the  party 
>  alleged  that  he  had  paid  the  money  was  not  competent  at  his  own 
mce  in  proceedmgs  in  the  Orphans'  Court  to  prove  that  the  name 
not  cut  out  by  himself.    Ibid. 

(t)  €fthe  manner  of  proving  a  vntness  to  be  interested, 

164.  There  are  two  ways  of  proving  a  witness  to  be  interested  m  a 
e:  first,  by  examining  him  on  his  voir  dire;  or,  secondly,  by  show- 
lis  interest  by  other  evidence.  But,  both  these  ways  cannot  be  pur- 
at  the  same  time.  Mifflin  v.  Bingham^  1  D.  275.  M'Kean,  C.  J. 
(65.  And  if  one  party  has  proved  by  evidence  aliunde^  that  a  wit- 
is  interested,  the  other  cannot  offer  the  witness's  own  oath  to  show 
he  has  no  interest.  Vincent  v.  Huff^  4  S.  &  R.  298. 
^66.  But,  where  a  witness— on  the  voir  dire — swore,  that  "  he  did 
inow  whether  he  was  interested  or  not,"  it  was  Md^  that  his  inter- 
night  be  proved  by  other  evidence.  Shannon  v.  Commonwealth^ 
&  R.  444;  S.  P.  Galbraith  v  Galbraiih,  6  W.  112. 
)67.  A  cross^xamination  of  a  witness,  under  a  rule  of  court,  is  not 
he  same  footing  with  an  examination  upon  the  voir  dire^  and  does 
preclnde  the  party  from  taking  any  legal  exceptions  at  the  trial,  to 
eompetency  of  the  witiiess.    Mifflin  v.  Bingham,  1  D.  275. 
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1368.  If  a  witness  has  been  sworn  on  his  voir  dire^  no  other  evideim, 
to  prove  him  incompetent^can  be  given.  But,  if  it  should  appear,m  asf 
subsequent  stage  of  his  examination,  that  he  was  incompetent,  the  ooolt 
will  set  him  aside.  Evans  v.  Eaion,  1  P.  C.  C.  338.  Dams  v.  JBorr, 
9S.&R.  138. 

1369.  An  objection  to  the  competency  of  a  witness  is  made  in  soft* 
cient  time,  if  made  during  the  irial^  if  he  should  eventually  appeal  to 
be  interested.  Bank  of  North  America  v.  IVikoff^  2  Y.  39;  S.  C.4  tt 
151. 


U.  Of  the  time  and  order  in  which  evidence  is  to  be  offered;  howfsr  m* 
dence  is  admissible  to  discredit  a  witness;  and  of  the  manner  of  exanumg 
a  witness, 

1370.  //  seems  that  material  testimony  ought*  not  to  be  rejected, 
merely  because  offered  after  the  evidence  is  closed  on  both  sides,  iioleM 
it  has  been  kept  back  by  trick,  and  the  adverse  party  would  be  deceifed 
or  injured  by  it.    Richardson  v.  Stewart^  4  Binn.  198. 

1371.  After  a  witness  has  been  examined  and  cross-examined,  ihi 
court  may — at  their  discretion — permit  either  party  to  examine  \m 
again,  even  as  to  new  matter,  at  any  time  during  the  trial.  Current. 
Cannery^  5  Binn.  489. 

1372.  After  the  defendant  has  closed  his  testimony,  the  plaintiff  wl 
not  be  permitted  to  give  additional  evidence  on  a  subject  on  which  hi 
had  previously  examined  witnesses,  if  nothing  new,  in  relation  to  it, 
has  been  proved  by  the  defendant.  Gilpinsv.  Consequa^  1  P.  CC 
85,89:  S.  C.  3  W.  C.  C.  R.  84. 

1373.  But,  evidence  to  explain  a  transaction,  which  came  out  froD 
the  defendant's  testimony,  has  been  admitted.     Ibid. 

1374.  So,  to  repel  an  argument  which  might  be  drawn  from  thestat^ 
ment  of  the  defendant's  witnesses.    Ibid. 

1375.  It  is  not  error,  that  the  court  below  allowed  a  party  to  recall i 
witness  and  ask  him  a  question  which  might  have  been  asked  at  t 
former  stage  of  the  cause;  unless,  perhaps,  the  witnesses  of  the  otte 
party  as  to  the  point  had  been  dismissed,  after  the  testimony  in  chief 
was  closed.     Browne  v.  Molliston^  3  Wh.  129. 

1376.  Evidence  may  be  admitted  on  the  part  of  a  defendant  in  eject- 
ment, although  not  strictly  rebutting,  if  it  be  made  necessary  by  a  change 
of  ground  on  the  part  of  the  plaintiff.     Sidle  v.  fVaiters,  5  W.  389. 

1377.  If  it  be  discovered  in  any  stage  of  the  cause  that  improper 
testimony  has  been  received,  it  is  the  duty  of  the  court  to  reject  it;  >^ 
the  party  injured  may  either  have  the  correction  made  at  the  time  thedis' 
covery  is  made,  or  in  the  charge  of  the  judge  to  the  jury.  Devlingt' 
Williamson^  9  W.  316.     Rogers,  J. 

1378.  Where  a  party  calls  a  witness,  who  is  contradicted  by  another 
witness  of  his  own,  he  cannot  call  his  first  witness  to  disprove  what  the 
second  has  said.     Rapp  v.  Le  Blanc^  1  D.  63. 

1379.  Evidence  may  be  given  of  the  declarations  of  a  witness  tocotl- 
tradict  what  he  stated  in  his  examination,  or  to  show  that  he  did  not  tell 
the  whole  truth.     Slahle  v.  Spohn,  8  S.  &  R.  13. 

1380.  Upon  the  cross-examination  of  a  witness,  he  may  be  asked 
leading  c^uesuows^lo  dtoiw  (com  him  a  further  disclosure  than  was  madtf 
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n  the  principat  examination,  and  in  reference  to  the  matter  testified 
lit.  But  if  the  cross-examination  respect  new  matter,  leading  ques- 
s  cannot  be  asked.     Harrison  v.  Bawan^  3  W.  C.  C.  R.  580. 

381.  A  witness  having  inspected  a  paper  to  refresh  his  memory,  may 
isked  whether  certain  articles  mentioned  in  the  paper  were  sold  to 
plaintiff.    Babb  v.  Clemson,  12  S.  &  R.  328. 

382.  If  a  witness,  in  a  deposition,  on  cross  interrogatories,  states  as 
3  circumstances  not  pertinent  to  the  cause,  what  he  has  said,  or 
rn,  in  another  case,  where  those  circumstances  were  pertinent,  can- 
be  read  to  discredit  him:  aliter  if  he  has,  on  a  former  occasion,  said 
worn  differently  from  what  he  now  deposes,  in  a  matter  relative  to 
cause  in  which  his  deposition  is  read.  Lama  lire  v.  Caze^  1  W.  C. 
1.413. 

383.  Although  counsel  propose  to  offer  evidence  to  discredit  a  wit- 
( of  the  opposite  party,  yet,  if  it  is  apparent  that  it  cannot  have  that 
ct,  it  will  not  be  admitted.     Evans  v.  Eaton^  1  P.  C.  C.  338. 

334.  The  plaintiff  cannot  put  a  question  to  a  witness  called  by  him 
ebut  the  defendant's  testimony,  which  is  not  intended  to  contradict  or 
redit  the  defendant's  witnesses,  and  which  question  is  not  rendered 
essary  by  any  evidence  given  by  the  defendant.     Ibid. 

385.  The  party  against  whom  a  witness  is  produced,  has  a  right  to 
"if  everything  which  may — in  the  slightest  degree — affect  his  credit. 
neron  v.  Montgomery ^  13  S.  &  R.  132. 

386.  A  witness  may,  therefore,  be  asked  by  the  defendant,  on  his 
s  examination,  whether  the  plaintiff  did  not  buy  the  witness's  real 
>erty,  at  his  instance.    Ibid, 

)S7.  A  question  cannot  be  asked,  so  framed  as  to  indicate  particu- 
'  the  answer  which  the  party  wishes.     Snyder  v.  Snyder ^  6  Binn. 

$88.  If  a  witness  testify  against  the  party  by  whom  he  is  called,  it  is 
petent  for  that  party  to  prove  that  the  witness  was  mistaken  in  any 
of  his  evidence,  by  calling  other  witnesses  to  rectify  the  mistake,  or 
vear  that,  on  other  occasions,  he  had  related  the  story  in  a  different 
ner.  De  Lisle  v.  Priestman^  1  Br.  176,  [affirmed  in  the  Supreme 
rt  on  error.     1  Br.  183,  in  note.] 

389.  Although  a  party  calling  a  witness  shall  not  be  allowed  to  im- 
^h  his  general  character,  yet  he  may  show  that  he  has  told  a  different 
f  at  another  time.     Cotoden  v.  BeynoldSy  12  S.  &  R.  281. 

390.  Therefore,  where  a  witness  on  the  trial  of  an  issue  to  determine 
validity  of  a  will,  swears  that  the  testator  was  intoxicated  at  the 
i  of  signing  it,  the  party  calling  him  may  give  in  evidence  the  pro- 
i  before  the  register,  for  the  purpose  of  showing  that  the  witness 
re  differently  at  the  time.     Ibid, 

391.  Where  the  plaintiff  had  interrogated  the  defendant's  witness  as 
conversation  which  had  taken  place  between  him  and  a  certain  W. 

and  the  witness  stated  the  conversation,  by  which  it  appeared  that 
lad  not  told  W.  B.  all  that  he  related  in  court;  and  the  plaintiff  then 
2d  him,  "why  did  you  not  tell  the  whole  truth  to  W.  B.?"  and  the 
ness  replied,  <<  1  kept  it  back  because  I  was  living  in  the  plaintiff's 
•e  as  tenant,  and  if  I  had  told  it,  he  would  have  thrown  me  out  neck 
.  heels.    If  I  had  begun  that  kind  of  talk,  he  would  have  knocked  my 
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brains  out,"  &c.;  and  the  plaintiff  then  called  W.  B.  for  the  ptirpoae  of 
contradicting  the  statement  made  by  the  witness  of  the  conversation;  it 
was  heldy  that  the  defendant  might  go  into  evidence  to  show  that  the 
plaintiff  was  a  quarrelsome  and  dangerous  man  to  those  he  had  a  preju- 
dice against.     M^Kim  v.  SomerSy  1  P.  R.  297. 

1392.  Statements  by  a  witness  made  at  another  thne,  thoi^  admii- 
sible  to  contradict  him,  are  not  equally  so  to  confirm  him.  Croif  t. 
Craig^  5  R.  91.     Gibson,  C.  J. 

1393.  But  consonant  declarations  may  be  admitted  in  contradiction  of 
evidence  tending  to  show  that  the  testimony  at  the  bar  is  a  fabricatioi 
of  recent  date;  and  to  show  that  the  same  statement  wasmade  by  the 
witness,  before  the  nltiaiate  effect  on  the  question  of  trying  could  hare 
been  foreseen.     Ibid, 

1394.  A  previous  and  contradictory  statement  of  a  witness  inajbe 
given  in  evidence  to  impearh  his  credk,  but  not  as  proof  of  theiaets 
formerly  stated.     Hand  v.  T%e  Elvira^  G.  60. 

1395.  Evidence  is  not  admissible  to  show  that  a  witness  called  bvtbe 

m 

party  offering  the  evidence,  and  stating  certain  facts  on  his  cross-exani> 
nation,  had  stated  them  differently  on  other  occasions.  Nichol  v.  Conait 
C.  C.  United  States,  stated  in  1  R.  167. 

1396.  //  seems  to  be  a  principle  of  law,  that  a  party  cannot  dieerfdit 
the  testimony  of  his  own  witness,  or  show  his  incompetency.  Stoddm 
V.  Demuihy  7  W.  41,     Sergeant,  J. 

1397.  But,  where  a  party  is  under  the  necessity  of  calling  a  witnei^ 
for  the  purpose  of  satisfying  the  formal  proof  which  the  law  require^ 
he  is  not  precluded  from  calling  other  witnesses,  who  may  giveoootfi* 
dictory  testimony.     Ibid. 

1398.  And,  where  a  witness  by  surprise,  gives  evidence  against  the 
parly  who  calls  him,  that  party  will  not  be  precluded  from  proving  bis 
case  by  other  witnesses.     Ibid. 

1399.  But,  a  party  cannot  contradict  his  witness  by  adducing  any  ad 
or  declaration  of  the  vviinCvSs  himself,  of  the  contrary  tenor.    Ibid, 

1400.  Where,  in  an  action  against  a  carrier,  for  not  delivering  a  pack- 
age, a  witness  called  by  the  plaintiff  and  who  was  the  agent  of  lhe(l^ 
fendanl,  testified  that  at  the  time  of  the  entry  in  his  book,  no  package 
was  brought  to  the  office,  and  that  he  had  no  recollection  ofhavingsen* 
it,  it  was  held  that  the  plaintiff  might  give  evidence  of  his  declaration 
at  a  subsequent  day,  that  he  had  sent  the  package,  and  that  it  had  been 
lost.     Stockton  v.  Demuth,  7  W.  39. 

1401.  And,  where  the  plaintiff  had  called  and  examined  a  witness, 
who  was  special  bail  for  the  defendant,  it  was  held,  that  he  could  not 
afterwards  object  to  the  competency  of  the  witness  when  recalled  on  iN 
part  of  the  defendant.     Ibid. 

1402.  A  party  cannot  discredit  his  own  witness,  though  the  son  of  the 
other  party;  nor  can  he  introduce  as  independent  evidence  the  testimotiy 
on  atiolhfer  occasion  and  declarations  of  such  witness.  Smith  v.  Pri^j 
8  W.  447. 

1403.  A  witness  having  tesiific^d  on  the  part  of  the  plaintiff, evidence 
was  given  of  declarations  by  the  plaintiff,  that  the  witness  with  others 
was  to  share  in  the  amount  he  expected  to  recover,  with  the  view  of 
impeaching  the  credit  of  the  witness:   Held  that  under  these  circum- 
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mces  the  plaintiff  might  go  into  evidence,  to  prove  that  the  witness 
d  given  the  same  account  of  the  matter  on  a  former  trial  of  the  same 
use,  before  the  alleged  declarations  were  made.  Goad  v.  Good,  7 
'.  195. 

1404.  Evidence  of  the  general  character  of  a  female  witness  in  re- 
ect  to  chastity y  is  not  admissible  to  affect  her  character  for  veracity. 
ilchrist  v.  M^Kee,  4  W.  380. 

1405.  Where  a  witness  had  been  called  to  testify,  and  evidence  had 
«n  given  to  show  that  his  general  character  for  truth  was  bad;  itVas 
Idj  that  evidence  of  his  having  been  several  times  elected  constable 

a  particular  township,  was  not  admissible.    Brewster  v.  Yourd,  3 
.  99.  ' 

1406.  Evidence  of  particular  acts  of  misconduct  on  the  part  of  a  wit- 
iss,  is  not  admissible  to  affect  his  character  for  credibility.  Ramsey  v. 
^on,  3  P.  R.  293. 

1407.  A  witness,  called  to  testify  as  to  the  character  of  another  witness 
I  veracity,  is  not  strictly  confined  to  the  immediate  neighbourhood  of 
e  witness  impeached,  but  may  testif]»what  his  character  fof  truth  isia 
«  county^  or  what  people  in  general  say  as  to  his  gfeneral  character. 
hess  V.  Chessy  1  P.  R.  32. 

1408.  Therefore,  where  a  witness  stated  that  he  was  not  able  to  say 
liat  the  general  character  of  the  impeached  witness  was  in  his  imme- 
Ue  neighbourhood;  it  was  held^  not  to  be  error,  that  the  court  permit- 
I  the  witness  to  be  asked  whether  he  would  believe  him  on  his  oath, 
m  what  he  knew  of  his  general  character.    Ibid, 

1409.  A  party  who  has  cross-examined  the  witness  of  the  other  party 
subjects  irrelevant  to  the  issue,  will  not  be  permitted  to  give  evi- 

ice  that  the  witness  testified  falsely  on  those  subjects.  Griffith  v. 
Aflman,  4  W.  51. 

1410.  The  rule  laid  down  in  1st  Phillips^s  Evidence,  211,  that  <<  where 
(witness  has  been  once  sworn  to  give  evidence,  the  other  party  may 
8s*examine  him,  though  he  gave  no  evidence  for  the  party  that  called 
Q,"  denied  to  be  law  by  Gibson,  C.  J.  in  Ellmaker  v.  Buckley,  16 
fiiR.77. 

1411.  A  question  to  a  witness  which  the  law  will  not  permit  him  to 
iwer,  as  if  he  be  asked  to  state  the  contents  of  a  record,  as  whether 

petition  for  the  benefit  of  the  insolvent  law  was  not  refused,  and  he 
Uanded  to  jail  for  fraudulent  conduct,  cannot  be  put:  but  if  the  ques- 
ri  be  one  which  he  may  answer  or  not,  e.  g.  if  it  tend  to  disgrace  or 
rainaie  him,  it  may  be  put,  although  the  witness  may  decline  answer- 
r  it.  United  States  v.  Craig,  4  W.  C.  C.  R.  729. 
1.412.  A  party  cannot  cross-examine  the  witnesses  of  the  adverse 
rty,  so  as  to  introduce  the  facts  of  his  own  case  before  he  has  opened 
to  the  jury.  Ellmaker  v  Buckley y  16  S.  &  R.  72. 
X41d.  //  seems  thai  under  special  circumstances,  the  court  may  permit 
:»arty  to  cross-examine  a  witness,  though  the  witness  may  originally 
Ve  been  called  by  himself.     Ibid. 

1414.  Thus,  when  a  witness  for  the  plaintiff  had  beeh  examined  in 
ipect  to  certain  admissions  by  the  defendant  of  the  receipt  of  the  goods 
r  the  price  of  which  the  action  was  brought^  it  was  held  thai  the  de- 
^adant's  counsel  could  not  on  cross-examination  ask  the  witness 
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whether  the  quality  of  the  goods  was  not  deftctiTa.    Coiiar  v.  B&t- 
ingian,  8  W.  &  S.  505. 

1415.  If  a  party,  before  he  has  opened  his  casa»  ondeafoor  to  iiil» 
dnce  it  to  the  jury  by  cross-examiniDg  the  witnesses  of  the  opporis : 
party^  the  judge  before  whom  the  cause  is  tried  may  arrest  soch  tarn 
examination,  and  prevent  the  questions  from  being  put  in  thstMspifi 
the  cause.    BP Kinky  v.  ilf  Oregor^  3  Wh.  S7a  j 

1416.  <<  It  may  be  very  improper  when  a  witness  is  ealled  loittud 
particular  fact^  to  lead  him  to  a  &lse  statement  of  the  defendant^  am 
which  is  not  yet  open  to  the  oonrt  and  jury;  but  it  is  not  error  to  pentl 
him  to  answer  on  his  cross-examination  a  single  question  dosdf  €» 
nected  with  what  he  has  proved;  even  if  the  answer  ihay  make  io  ttvMI 
of  the  party  putting  the  question.''  Farmer^  JBank^  4^  v.  fibnakdm 
9  W.  844.     husTOir,  J.  J 

1417.  Evidence  to  prove  that  an  agent  of  the  alleged  owner  of  iMIj 
of  land  granted  by  parol  a  privilege  to  the  defendant  to  overflow  •  |i|| 
of  the  tract  by  the  erection  of  a  mill-dam,  is  not  admissible  oali  Ml 
authority  of  the  agent  is  first  shown,  and  an  interest  is  shown  is  N 
alleged  owner.  '  M*KilHp  v.  HPJlhenny^  8  W.  466.  J 

1418.  The  evidence  of  the  cause  of  action  cannot  be  snpenedBibl 
counter-evidence,  in  anticipation  of  its  eflbct.  Bmnajf  r.  BkAfiti 
IL40.  J 

1419.  Therefore,  where  a  plaintiff  having  proved  the  ^xMOtiisil 
a  submission  and  award,  offered  to  read  the  award  to  the  jury,  ilifl 
was  objected  to  by  the  defendant,  who  was  allowed  by  thecooit  ^mt 
evidence  of  a  revocation  of  the  submission,  the  Supreme  Court  isMH 
the  judgment.    Ibid.  1 

1420.  In  assumpsit  on  a  contract  alleged  to  have  been  made  wKhtb  I 
plaintiff,  a  native  of  France,  by  an  agent  of  a  society,  of  which  thel^  I 
fendants  were  members,  upon  which  contract  the  plaintiff  came  orerS  I 
this  country,  to  teach  the  art  of  making  sewing  silk,  it  was  held  thati  I 
deposition  of  a  third  person,  stating  certain  conversations  between  A*  I 
said  agent  and  the  plaintiff  and  the  deponent,  relating  to  the  sitoaia  I 
and  prospects  of  the  plaintiff,  ought  to  have  been  admitted  in  eridetfi;  ] 
but  the  judge  having,  at  the  conclusion  of  other  testimony,  offered  toil*  | 
mit  parts  of  the  deposition  in  evidence,  and  the  counsel  for  the  pliiw 
not  offering  the  deposition  at  all  in  evidence  after  the  offer  of  the  jo4|l 
it  was  hild  that  he  could  not  assign  this  for  error.    D^Homapf^ 
Morgan^  3  Wh.  26. 

1421.  A  witness  cannot  be  interrogated  by  the  party  calling  bin, n 
to  irrelative  matter,  although  on  a  previous  cross  examination  be  hn 
been  questioned  as  to  such  matter,  and  given  testimony.  SmiA^ 
Dreer,  3  Wh,  154. 

1422.  On  the  trial  of  an  action  for  work  and  labour  done,  in  famisli- 
ing  gas  fittings  for  the  defendant's  house,  a  witness  produced  by  the  de- 
fendant having  given  evidence  to  show  that  the  work  was  badly  dooei 
was  asked  in  his  cross-examination  whether  the  plaintiff  had  not  mi^ 
the  gas  fittings  at  the  exchange,  and  certain  other  public  places:  BH 
that  the  defendant's  counsel  could  not  ask  the  witness  whether  the  gx 
fittings  made  by  the  plaintiff  for  those  places  were  not  so  defective  as  i< 
lender  it  necessary  to  remove  them.    Md. 


EXCHANGE.  GTS 


23.  A  witness  produced  to  show,  that  certain  goods  which  he  sold 
9  defendant  on  credit,  in  New  York,  were  sent  by  the  defendant  to 
on  in  Philadelphia,  and  sold  for  cash,  cannot  be  asked,  for  the  pur- 
of  identifying  the  goods  sold  at  auction  with  the  goods  sold  by  the 
3S8  to  defendant,  whether  tickets,  resembling  those  which  were  on 
:oods  when  sold  to  the  defendant,  were  not  sent  to  the  witness  in  a 
'  written  to  him  by  a  correspondent  in  Philadcitphia.  It  must  be 
'n  by  the  writer  of  the  letter,  or  by  some  other  competent  nieans^ 
those  tickets  had  been  attached  to  the  goods  sold  at  auction.  M^Kin^ 
.  M*Oregorj  3  Wh.  369. 

24.  A  party  who  offers  in  evidence  a  deposition  taken  on  his  be- 
must  read  the*  whole,  and  cannot  select  portions  and  omit  others, 
le  ground  that  the  parts  omitted  are  properly  l^butting  evidence. 
*,hwark  Ins.  Co,  v.  Knight,  6  Wh.  327. 

25.  And  if  he  be  permitted  by  the  court  to  read  portions  only  of  a 
sition  on  this  ground,  the  irregularity  is  not  cured  by  an  offer  made 
is  counsel  in  summing  up,  to  read  the  parts  which  had  been  omit- 
especially  if,  after  objection  by  the  counsel  on  the  other  side,  the 
is  withdrawn.    IbiM. 

26.  In  an  action  of  trover  by  trustees  in  a  domestic  attachment 
h  had  issued  against  •^^  brought  to  recover  from  the  defendant^ 
was  the  father  of  •^,  certain  goods  contained  in  a  store  which  had 

kept  by  i^;  the  plaintiff  having  proved  that  the  defendant  had 
I  possession  of  the  goods  after  the  departure  of  •^j  in  support  of 

case,  it  was  heldj  that  the  defendant  might  ask  her  on  the  cross- 
linatioji,  what  conversation  passed  between  td  and  his  mother^ 
ly  before  the  delivery  of  the  goods  to  the  defendant^  respecting  the 
fer  or  delivery  of  them  to  the  defendant  for  the  payment  or  security 
lebt  due  from  Jt  to  the  defendant.    Ankrim  v.  Woodward^  6  Wh. 

n.  Whether  evidence  shall  be  given  of  contradictory  statements 
I  by  a  witness  examined  on  the  trial,  without  first  interrogating  or 
rtising  the  witness  proposed  to  be  contradicted,  is  a  matter  for  the^ 
^tion  of  the  court  trying  the  case;  and  their  decision  will  not  be  re- 
ed in  the  Supreme  Court.   Sharp  v.  Emmet,  5  Wh.  288. 

28.  A  party  to  a  cause  sworn  on  bis  voir  dire  to  his  book  of 
lal  entries,  can  be  cross-examined  only  with  reference  to  the  book: 
nnot  be  examined  generally  without  his  consent.    Shaw^.  Ltvy^ 

&  R.  99. 

29.  If  facts  offered  to  be  proved  by  one  party  are  prima  facie 
tnce,  it  would  be  irregular  to  interfere  with  the  course  of  such  evi- 
3,  by  the  introduction  of  the  evidence  of  the  other  party,  in  support 
I  objection  to  its  admissibility.    Roland  v.  Miller j  3  W.  &  S.  390. 
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An  exchange  has  all  the  qualities  of  a  sale,  to  which  payment  or 
sry  is  essential,  and  which,  without  it,  is  but  an  executory  agree- 
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ment  to  sell,  that  does  not  bind  the  propen]r>     Hazard  j.  Hant 
W.  202.     GiBaoM,  C.  J. 

2.  Where  ^  and  B  had  exchanged  horses,  and  ^,  being  dim 
requested  S  to  re-exdtaniie,  lo  which  J3  agreed  upon  coiidiiimi 
giving  him  three  bushels  of  whent;  but  no  redehverjr  of  tlie  hora> 
plac<',and  ^sold  the  horse  lo  the  dpfendBiii:  it  was  hrld\\\axA\ 
entitled  to  recover  ihe  horse  from  the  defendant.     Id.  201. 
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A.  or  the  ilay  of  p)«c|)ian. 

B.  Ofeiecalion  gciMitBlIyi   (o)  wlien  eiecD- 

tiiin  msj  iuuc,  snil  bow  far  an  irregular 
execution  will  lie  vallili  (b)  of  a  cnNind 
execution  iaaued  pending  ihe  firiL 

C.  Of  the  pTDceeding*  on  a  capias  ail  aaliafa- 

D.  Of  the  pToceeilings  under  a  fieri  fiiciaB;  (u) 

what  intereat  in  lands  ma;  be  lalien  in 
eiecution  on  a  6.  fa.;  (6)  when  the  fi. 
fa.  may  be  made  returnablei  and  of  lee- 
Ul««  .iKUUm.,  (c)  »h.leomBu». 
a  good  \f^,  and  the  eSvtX  thereof;  (d) 
what  may  be  taken  on  a  fi.  fa.;  and  of 
poperty  01  em  pi  from  eieculion;  (t) 
how  far  penooal  property  ia  bouml  by  ■ 
fi.  fa.;  and  heicin  of  thaeSert  of  learing 
goods  in  Ihe  hands  of  Ihe  defend anl,  and 
aUying  proceed]  II  gSi   (/)  oflheinquisi- 


G.  Oflheal 

H.  Of  the 

etlecl. 


I.  Of  ihe  procerdingi  onda  a  Teit^ 
of  Ihe  aheriff'a  tale  of  ml  »ui< 

K.  Whetia>herifl~a>«kwillbevii 
when  and  by  whom  ihe  apj^in 
be  mad«j  (b)  wbal  infurmiii 
eiecution  will  be  anffidml  cao 
ting  aaide  the  aale. 

L.  Of  the  i^wt  of  a  aheiifl")  ak 
enats  apon  judgmeQla,  murlg 
other  incuiubnnccs. 

M.  When  the  therifT  may  arlno* 
deed:  and  of  (be  cfTecl  of  an  id 
ment,  and  of  the  ncoidinf;. 

N.  Of  the  purchaser  at  aherifi  i 
what  title  Ihe  atairiff'a  icsdn 
and  how  far  he  will  be  prW 
■ummary  proceeding*  to  oblii 
■iaDi  (e)  ejectroenl  by  (he  ihti 
deei  ((f)  remedy  for  the  ma>i 
pure  haae- money. 

O.  Of  the  proceeds  of  a  eheiiFi  »lr 
the  applicatian  of  Ihe  procndi: 
tice  in  respect  to  tlie  pi)  ORnl 
moneys  and  the  approprjatzaD  <A 
ceeda;  (c)  whether  Ihe  oeJiu 
requited  lo  refund. 


A.  Ofthtttayoftxtcution. 

1.  Ill'  order  to  obtain  the  stay  of  execution,  provided  bf  ihf 
21st  March,  1S06,  the  defendant  must  have  a  freehold  in  the 
where  the  judgment  is  entered.  Commonwealth  v.  MtredilK' 
432. 

Z.  Any  incumbrance  on  a  freehold  estate  is  siiffident  to-deprix 
ftndanl  of  a  stay  of  execution  under  the  act.  It  is  not  enough  ll 
estate  may  be  confliderfid  equal  to  the  judgment,  after  paying  alii 
braticea.     Girard  v.  Hei/l,  6  Binn.  253. 

3.  The  plaintiff  in  a  replevin  for  rent  in  arrear,  against  whom 
ment  has  been  r.endered  for  a  sum  of  money,  is  eDiiiled  to  tbii 
execution  given  by  tlie  act  of  ISlOj  and,  i7  seem»,  the  landlord  < 
proceed  on  the  replevin  bond  during  the  stay  of  executioii;    Ba& 

,  y.  O'Neill,  Com.  Pleas,, 1816,  MS.  .  S.  P.  Bow  v.  M'Cne,  1 M 

4,  If  the  recognisance  for  stay  of  execution  be  eatertd  into  t!i> 
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liration  of  the  time  limited  for  the  stay,  and  the  plaintiff  proceed  upon 
le  cannot  afterwards  treat  it  as  a  nullity.  Roup  v.  fValdhouerj  12 
k  R.  24. 

1.  The  defendant  in  a  scire  facias  on  a  mortgage,  is  not  within  the 
Tisions  of  th^  acts  giving  a  stay  of  execution.  Jlnon,  Dist.  Ct  Pliilad. 

2.  29,  1S21,  MS. 

I.  Under  sect.  11,  of  the  act  of  1810,  and  sect.  7,  of  the  act  of  lt^06, 
I  not  necessary  for  the  defendant  to  enter  surety  in  nature  of  special  • 
ly  to  entitle  him  to  a  stay  of  execution  after  a  judgment  rendered  on 
award  of  arbitrators,  if  special  bail  have  been  entered  at  the  com* 
Dcement  of  the  suit,  in  a  sum  sufficient  to  secure  the  amount  reco^ 
td.    Perlasca  v.  Spargella^  3  Binn.  427. 

U  The  date  of  a  bond  was  conclusive  evidence  of  the  period  at  which 
contract  was  made,  so  far  as  respects  the  stay  of  execution  given 
the  act  of  assembly  of  December,  1784.  Snowden  v.  Hemming ,  1 
83. 

3.  ff,  aAer  a  recognisance  for  stay  of  execution,  the  plaintiff  issue  a  ^. 
against  the  original  defendant  within  the  time  of  the  stay,  such  ^.j^ 

roid,  and  trespass  lid^against  the  plaintiff  and  prothonotary  issuing 
but  the  surAies  in  the  recognisance  still  continue  liable.  MilHken  v. 
noiw,  10  S.  &  R.  188. 

9.  Where  a  defendant  entered  bail  to  entitle  him  to  a  stay  of  execn- 
n,  under  the  act  of  1806;  and  after  the  expiration  of  the  cesset  the 
liotiff  took  out  a  fi,  fa.  and  levied  on  the  defendant's  real  property, 
d  then  issued  a  scire  facias  against  the  bail,  the  proceedings  were 
Id  to  be  regular,  because  the  plaintiff  was  not  bound  to  make  hiselec- 
n  between  the  original  defendant  and  the  bail,  but  might  pursue  his 
ikedies  against  both,  or  either,  though  he  could  bave  but  one  satisfac- 
I.     Patterson  v.  Swan^  9  S.  &  R.  16. 

0.  The  privilege  of  a  stay  of  execution  under  the  act  of  1820  expired 
h  that  act,  and  existed  afterwards  in  relation  to  executions  issued 
lie  that  act  was  in  force,  only  as  modified  by  the  act  of  1821.    Ped' 

V.  Hollingsheady  9  S,  &  R.  277. 

1.  If  the  legislature  give  an  indulgence  of  a  stay  of  execution  to  a 
»tor,  it  may  afterwards  modify  or  withdraw  it.    Ibid. 

^.  A  defendant,  against  whom  judgment  has  been  obtained  in  the 
Irict  Court  under  the  aflSdavit  of  defence  law,  is  entitled  to  the  stay  of 
tcution,  given  by  the  act  of  1806.     Farmers  and  Mechanics^  Bank 
SchreineTy  I  M.  291. 
•  3.  A  ground-rent  is  not  an  **  incumbrance'^  within  the  meaning  of 

act  of  1806,  so  as  to  defeat  the  right  of  the  owner  of  the  land,  out  of 
ich  the  rent  issues,  to  a  stay  of  execution;  though  such  rent  is  to  be 
isidered  in  estimating  the  value  of  the  freehold.    Ibid. 
L4.  But  the  arrears  of  such  rent  constitute  an  incumbrance.    Ibid. 
l^.  An  entry  on  the  docket  in  the  following  form,  immediately  after 
'   entry  of  confession  of  judgment,^<January  7th,  1820,  S.  F.,  of  W. 

township,  bound  in  83098,  98  cents,"  (being  double  the  amount  of 
t  judgment,)  << conditioned  for  the  payment  of  the  debt,  interest  and. 
Kls,"  signed  by  the  bail,  and  attested  by  the  prothonotary's  clerk,  is  a 
lid  recognisance  under  the  act  of  1806.     Com.  ?•  Finn^^  17  S.  &  R. 

a. 


••.'' 


.-*■  «. ■.*!»■ 


^-^ 


^ 


W^ 


16.  The  clerk  or  depaty  of  a  prothonotatry  ii  eonpeliiiilotihiftNr 
oognisance  of  baiU  whether  for  etay  of  azecntioii  or  otherrai,i»diiH 
act  of  1791 1  authorising  prothonotaries  to  take  bail,  Ac. '  JUL 

17.  Where  an  entry  was  made  on  the  docket  as  foltows:  M  W. 
It,  9.  township,  hereby  become  btul  for  the  amoont  of  the  avsid  hi 
aetioHi  together  with  the  interest  that  may  accrne  and  the  onttp 
ipy  hand  and  seal,  ftc./'  it  was  AeW  that  this  wss  soffidsntu 
for  stay  of  execution  under  the  act  of  1806.  Bank  qfF^mugbmk\ 
Beed,lW.tLS.i0l.  | 
.  18.  If  a  plea  of  freehold  be  entered  1^  the  defiwidantf  As  phMI 
nay  issue  ejiecution,  but  at  his  periL  JmarMeUki  r.  Oflrnfim^f ftl 
847.  I 

19.  If  4he  plaintiff  issue  execution  notwithstanding,  the  eoait  «lt4 
it  aside  if  the  freehold  be  found  suffioient,4tnd  the  plaintiff  amt  P9  M 
costs.  If  the  freehold  be  found  insufficient,  the  execution  will  begnil 
JUiL'  I 

SO.  On  the  plea  of  freehold  being  entered,  the  plaintiff  may  mmtl 
dismiss  it  for  insufficiency.    Ibid.  I 

91.  In  determining  on  the  sufficiency  of  the  fteehold,  Jhe  dcMn 

need  only  show  the  existence  of  the  freehold  affirmatiTel^  itthssMl 

*  with  the  plaintiff,  if  he  objects,  to  show  its  insufficiency,  by  reooidiu 

certificates  of  search  as  to  tncumbranees,  Idb."  Aid.  J 

22.  The  court  will  not  inquire  whether  the  estate  of  a  frssboUert^a 
which  there  is  an  incumbrance,  is  sufficient  beyond  the  incoibnaaM 
pay  the  defendant    Hill  t.  Rammy^  2  M.  848.  I 

88.  If  the  freehold  is  in  the  city  or  county  of  Philadelphia,  the  M^l 
ant  need  not  show  its  existence  and  value;  it  then  rests  on  the  phi4 1 
if  he  objects,  to  show  an  incumbrance.    Ibid.  I 

24.  ir  the  freehold  is  in  another  county,  the  defendant  most  prodai  I 
the  usual  certificates  of  its  being  clear  from  incumbrances;  and  theplai'  I 
tiff  may  examine  the  defendant  on  oath  on  the  subject  of  the  alleged  fii^  I 
hold.    Ibid.  I 

25.  The  court  may  pronounce  on  the  value  from  the  inspection  oflb  I 
title  papers  merely;  or,  at  their  discretion,  they  will  order  additional  tfi*  I 
dence  on  the  subject  to  be  taken.    Ibid.  I 

26.  The  defendant  in  amicable  action  is  entitled  to  the  thirty  dip  I 
eeaset.    Moss  v.  Biddle^  2  M.  175.  I 

27.  A  township  is  not  entitled  to  a  stay  of  execution  under  theiclif  I 
1836.    Morgan  v.  Moyamensingy  2  M.  397.  | 

28.  A  defendant  in  a  scire  facias  on  a  recognisance  for  stay  ofexBCi*  I 
tion  is  not  entitled  to  a  cesseL    Oorgas  v.  Zeap^  2  M.  101. 

29.  If  bail  for  the  cessei  be  entered  after  the  thirty  days,  the  court  vi 
strike  it  off,  though  no  execution  has  issued.     Blackwell  v.  JohnfO^^  | 
M.  346. 

30.  Where  the  defendant  entered  special  bail  for  the  thirty  days'  ^Tt 
and  during  the  thirty  days  he  was  surrendered  by  his  bail  and  gareboid 
to  take  the  benefit;  it  was  ?uld  that  the  plaintiff  might  thereupon  issoet 
fieri  facias.    Shove  v.  Edgell^  2  M.  174.    . 

31.  A  female  defendant  cannot  give  security  in  nature  of  spedtlbil 
for  stay  of  execution  for  thirty  days  under  the  act  of  1836:  bet  she  ml 
give  the  absolute  security,  and  if  a  fieri  facias  be  issued  within  the  thiiV 
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I,  and  she  give  the  absohite  security  within  that  time,  the  court  will 
side  the  execution.  Fleetwood  v.  Waters^  2  M.  111. 
L  Security  entered  for  a  stay  of  execution  under  the  act  of  1836,  must 
I  cases  be  approved  of  by  the  court  in  which  the  judgment  was  ob- 
sd,  or  by  a  judge  thereof;  and  unless  it  so  appear  upon  the  record, 
:ution  may  be  issued.  Eichman  v.  Belvidere  Bank,  3  Wh.  68.  . 
I.  Rut  the  want  of  an  approval  by  the  court  or  a  judge  thereof  can- 
be  taken  advantage  of  by  the  defendant  or  bis  surety.  Stroop  v. 
M,  1  W.  &  S.  139. 

I.  Security  for  stay  of  execution  may  be  taken  by  the  prothonotary, 
e  perfected  afterwards  by  the  court  or  a  judge.    Ibid. 
5.  Under  the  acts  relating  to  the  District  Court,  the  cesset  was  from 
monthly  return  day,  and  not  from  the  first  day  of  the  term.    Smith 
^aincastle^  2  M.  74. 

S.  If  one  surety  only  be  offered  for  stay  of  execution,  the  court 
not  approve  unless  he  show  satisfactorily  that  he  is  worth  double 
imount  of  the  judgment  over  and  above  all  his  debts,  &c.    Hollings^ 
ih  V.  M'KeaUj  2  M.  370. 

7.  If  more  than  one  surety  be  offered,  they  must  show  that  taken 
ther  the^  are  worth  double  the  amount  above  all  their  debts,  &c. 
t 

B.  Where  a  judgment  was  obtained  for  a  demand,  part  of  which  had 
*ued  before  the  defendant's  discharge  under  the  insolvent  law,  the 
rt  refused  to  allow  the  defendant  to  enter  security  for  the  stay  of  eze- 
on  only  as  to  the  part  which  accrued  after  the  discharge.  Casey  v. 
lsford,2  M.  174. 

9.  Where,  through  mistake  of  the  prothonotary,  the  recognisance 
I  taken  for  six  months  instead  of  nine,  the  court  gave  leave  to  the 
sndant  to  give  security  in  a  new  recognisance  for  nitie  months  from 
original  return  day;  without  prejudice  to  any  right  which  the  plain- 
might  have  in  regard  to  the  former  recognisance  after  the  expiration 
he  nine  months.     Welsh  v.  Brown^  2  M.  108. 

0.  The  death  of  a  surety  for  slay  of  execution,  is  not  ground  for 
airing  additional  security  to  be  given.     fVriggins  v.  Stevens^  2  M. 

1.  Where  the  surety  for  stay  had  given  bond  to  apply  for  the  in- 
dent law,  the  court  refused  leave  to  the  plaintiff  to  have  execution 
inst  the  defendant.     Warren  v.  Bancroft^  2  M.  95. 

2.  In  a  scire  facias  on  a  recognisance  for  stay  of  execution,  the  plain- 
cannot  give  in  evidence  that  the  defendant  had  received  counter 
jrity  from  the  original  defendant.     JVkthers  v.  Livezey,  I  W.  &  S. 


B.  Of  execution  generaUy. 

When  execution  may  issue^  and  how  far  an  irregular  execution  will  be 

valid, 

« 

3.  Where  there  was  an  agreement  that  execution  should  not  issne 
il  a  certain  time,  the  agreement  being  founded  on  a  representation  of 
defendant  that  there  was  but  one  ather  judgment  against  him,  and  it 
•eared  that  there  were  three  other  judgments  at  the  time  of  the  agree- 
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ment,  the  court  refiued  to  set  aside  an  ezeeotion  which  had  beea  iMad 
prior  to  the  time  agreed  upon:    Holmes  ▼•  ZXelotettmibia^  1  Br.  ISO. 

44.  A  judgment  against  A  was  assigned  to  ^,to  secure  moesylaoili 
Ji^  and  which  A  covenanted  by  articl^  of  agreement  to  lepsf  oo  ie» 
lain  day.  The  court  refused  to  stay  execution  upon  this  jodgneol^li 
giTe  Ji  time  to  obtain  a  verdict  against  B^  for  damages,  in  conw|Ba 
of  iariious  acts  by  him  in  breach  of  his  covenants  in  the  sane  srtid^ 
though  it  seems  the  court  would  interfere  if  «tf  alleged  payment  efaiMiii 
or  snything  which  in  its  nature  admitted  of  liqnidatioD.  Dimkfi 
Sj^eer^  3  Binn.  169« 

45.  Where  an  execution  had  inoed  previons  to  the  61ingof  adednh 
lion,  the  proceedings  were,  reversed  on  error.    Jtukg  v.  BaiUf^il, 

46.  An  execution  cannot  issue  until  ten  days  after  the  Jnd^meo^h 
cases  where  a  writ  of  error  worn  be  a  supersedeas;  and  if  an  eneate 
be  issued  within  that  .time,  the  oodrt  will  est  it  ando  on  nM>tion.  JBil^ 
ehatt  V.  Oppenheimer,  4  W.  C.  C.  R.  aS8. 

47.  The  validity  of  an  execution  like  that  of  a  judgment  cannolb 
inquired  into  collaterally;  it  is  good  until  reversed  or  set  aside.  A«sf 
T.  Stacker,  IS  S.  <i  R.  199;  a  C.  1  W.  135. 

48.  Application  should  be  made  in  the  first  instance  to  the  ecrart,  W 
which  an  execution  issued,  to  set  it  aside,  where  it  is  alleged  that  mk 
execution  is  irregular  in  consequence  of  a  former  execution  havisgbat 
released  by  the  plaintiff;  instead  of  coming  inio  the  SnpremsCoaitii 
relief  by  writ  of  error.    Duncan  v.  HarriSj  17  S.  ti  R.  439. 

49.  A  misrecital  in  the  body  of  an  execution  does  not  render  itiii^ 
or  affect  the  right  of  an  officer  to  justify  under  it.  Keekr  v.  Ned,  S  W. 
4«4. 

50.  Where  judgment  had  been  confessed  upon  a  bond  with  cooditioi 
for  the  payment  of  certain  notes,  it  was  he/d  that  an  execution  isQ^ 
before  the  notes  fell  due,  was  not  void,  and  that  the  validity  of  such  ep 
cution  could  not  be  questioned  by  another  execution  creditor,  in  an  actja 
against  the  sheriff  to  recover  the  proceeds  of  the  execution.  Stewarit 
Stocker,  13  S.  &  R.  199;  S.  C.  1  W.  135. 

'  51.  An  execution  issued  in  the  name  of  a  plaintiff,  who  isdea^'o' 
without  a  scire  facias  to  substitute  his  representatives,  is  tot  absolatelf 
void,  and  the  party  may  justify  under  it.    Day  v.  Sharp,  4  Wh.  3^ 

52.  An  omission  to  recite  in  an  alias  or  plurie»Ji,fa.,  the  proceeding 
under  the  first  execution,  although  irregular,  does  not  render  such  flA>' 
or  pluries  writ  void.     Coleman  v.  Mansjieldj  1  M.  56. 

(b)  Of  a  second  egc^cution  issued  finding  thefirsU 

53.  A^.yb.  and  capias  ad  satisfaciendum,  may  be  taken  ootattM 
same  time,  but  only  one  of  the  writs  can  be  served.     Young  r.  TfSj'^^ 

2  Binn.  230.     Burke  v.  M'Fall,  2  Br.  144.    JiUison  v.  *AefOT,3S.* 

54.  And  there  is  nothing  in  the  act  of  assembly  to  prevent  a  pH"''^ 
from  issuing  a  ca,  sa.  in  the  first  instance,  at  his  peril.    Becker Y.J^t 

3  Binn.  407.    Burke  v.  M^Fall,  ut  supra.  .    „ 

55.  But  when  eiji.fa.  is  returned  "  levied  subject  to  prior eiecutioWi 
the  plaintiff  must  compel  a  sale  of  the  property  levied  on  before  b^c^ 

^        issue  a  ca.  sa.    Burke  v.  M*Fall,  2  Br.  143. 
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).  So  after  a  levy  and  condemnation^  the  plaintiff  cannot  issue  a  ca. 
without  having  previously  applied  to  the  court  to  set  aside  the  Ji,  fa. 
obtained  a  rule  for  that  purpose.    Bank  of  Pennsylvania  v.  Lat» 

0,  9  S.  &  R.  9. 

1.  And  the  party  who  sues  out  a  Ji./a.  and  ca.  sa,  together,  must 
,care  not  to  execute  the  ca.  sa,  until  he  has  ascertained  that  the 

ndant  has  not  property  to  satisfy  the  judgment;  and  this  he  may  do 
ailing  on  him  to  show  property.  Mlison  v.  Rheem^  3  S.  &  K.  142. 
).  Therefore^  if  the  plaintiff  in  an  action^sue  out  a  ca,  sa,  against  the 
ndant,  who  has  real  or  personal  estate  sufficient  to  satisfy  the  debt, 
arrest  him  under  such  ca.  sa,  without  calling  on  him  to  show  pro- 
y,  and  ihe  ca.  sa.  is  afterwards  set  aside  by  the  court,  trespass  lies. 
'son  V.  Rheemy  3  S.  &  R.  142;  S,  P.  Berry  v.  Hamilly  12  S.  &  R. 

■ 

9.  .^  obtained  judgment  against  B,  and  issued  a  ca.  sa.  upon  which 
defendant  was  arrested,  and  petitioned  (he  court  for  discliarge  as  aa 
ilvent  debtor,  upon  giving  bond  under  the  act  of  1798,  but  failed  to 
ly  at  the  succeeding  term,  according  to  the  provisions  of  the  act.  Jl 
1  took  out  a  fi.  fa.  and  levied  on  real  estate  which  was  condemned 
t!ie  inquisition,  and  then  issued  an  alias  ca.  sa.  upon  which  the  de- 
cant was  again  arrested,  and  applied  to  the  court,  under  the  act  of 
'8,  and  was  finally  disqf^arged  on  complying  with  the  terms  of  the  act 
erwards  the  plaintiff  issued  a  venditioni  exponasy  upon  which  the 
:  estate  levied  on  by  the ^.ya.  was  sold.  £fi*/£/,  that  the  Ji./a.  being 
peration,  the  alias  ca.  sa.  was  irregular;  but  the  defendant  having 
mitted  to  it,  and  obtained  a  discharge  therefrom,  the  proceedings 
n  the  fi./a.  became  irregular,  and  a  deed  to  a  purchaser  at  sheriff's 
»  could  not  be  acknowledged.  Young  v.  Taylor,  2  Binn.  2 IS. 
0.  Where  a  plaintiff  issues  a^.ya.,  and  levies  on  real  estate  to  which 
defendant  has  no  title,  and  the  defendant  at  the  time  disclaims  all 
to  the  same,  and  the  plaintiff  thereupon  abandons  further  proceed- 
on  the  Ji.  fa.,  and  issues  an  alias  fi.  fa,,  the  latter  will  not  be  set 
B  on  the  application  of  the  defendant,  on  the  ground  that  the  plaintiff 
bound  to  pursue  his  levy  and  condemnation  on  the  first  fi.  fa. 
^man  v.  Mansfield^  1  M.  56. 

L .  The  return  <'  levied  and  condemned"  to  the  first  writ  is  not,  so  far 
le  defendant  is  concerned,  a  satisfaction  of  the  execution.  Ibid. 
^.  A  fi,fa.  cannot  be  issued  upon  a  judgment  revived  by  scire  faciaSj 
le  there  is  an  outstanding  fi.fa.  upon  the  original  judgment.  The 
">er  mode  is  to  proceed  on  the  original^. yb.  Oist  v.  Wilson,  2  W.  30. 
3.  A  creditor  having  two  judgments,  issued  a  fi.fa.  upon  the  oldest 
^em,and  levied  it  on  the  defendant's  real  estate  which  was  extended, 
igh  the  liberari  was  not  executed:  Held,{haixh\s  proceeding  did  not 
-hide  him  from  having  an  execution  upon  the  second  judgment, 
lOugh  both  judgments  were  laid  before  the  inquest  upon  the  first 
jment.    Rfid. 

G.  Of  the  proceedings  on  a  capias  ad. satisfaciendum. 

»4.  A  suitor  is  privileged  from  arrest  on  a  ca.  sa.  Broome  v.  Hurst, 
C.  4  Y.  124,  in  note;  S.  C.  4  D.  397.  Contra,  Starret^s  Case,  1  D. 
^    [See  PaiYiLBaB.] 
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65.  A  ea.  m.  msy  be  senred  on  a  bankrapt,  after  the 
have  signed  his  certificate  of  discharge,  and  befimpe  it  is  altovsd  bf  tm 
district  judge.    PeMoa  ▼.  Faumort^  4  Y.  189. 

66.  If  a  defendant,  on  being  taKen  in  execution,  omits  to  riwv  p» 
forty,  and  afterwards  is  discharged  by  an  illegal  order  of  a  judgs,sMii 
retaken  on  the  same  execution,  an  oflbr  to  show  property  is  tbin  Hi 
late.    Hteker  ▼.  Jarrei^  3  Binn.  404. 

67.  A  discharge  of  a  defendant  in  an  execntion,  npon  a  AntaMcis/n 
by  a  judge  of  tha  Common  Pleas,  unihoui  noiiee  to  the  plaintiff  it  ii 
execution,  is  void,  and  the  defendant  may  be  retaken  in  eisealift 
Md. 

68.  A  ea.  9a,  executed  amount^  during  ike  eo9^ntmtni  rffk 
debtor  J  to  a  discharge  of  the  debt;  but  if  he  die  in  jail,  the  plaintif  nf 
have  execution  against  bis  lands  or  goods,  by  virtue  of  the  stat.  SI  fo 
1,0.  84.    Sharpen.  Speekenagle^  3  S.  ti  R.  465, 466. 

60.  And  it  seems  a  discharge  of  the  defendant  in  sndi  eoL  as.  bf  iri 
of  laWf  as  under  an  insokent  act,  is  not  a  satisfection  of  the  dsbl,  IM 
Ihe  plaintiff  consented  to  the  discharge.    AidL 

70.  Where  the  plaintiff  had  taken  out  a  eo.  ja.  nnder  wMch  tkil^ 
•fendant  was  imprisoned,  and  during  the  imprisonment  the  dsftsMr 
land  was  taken  in  execution  and  sold,  and  the  greater  part  of  the  p 
ehassHnoney  paid,  and  af^rwards  the  defen#nt  was  disdmigid  ami 
tho  Insolvent  law,  it  was  held  that  the  plaintiff's  lien  was  gone,  sod  tti 
he  had  no  claim  to  the  proceeds  of  the  sale.  lireemmn  r.  ihiflia^4l 
814. 

71.  But  a  discharge  under  the  insolvent  act  of  1814,  of  a  deMMtii 
prison  under  a  ca.  ea.  does  not  affect  the  liability  of  a  surety  for  the  j^ 
fendant  in  a  recognisance^  to  obtain  a  stay  of  execution,  given  in  pnna* 
ance  of  section  7,  of  ihe  act  of  1806.  Sharpe  v.  Sjpeckenagle^  S  SL  k  K 
463. 

78.  An  alias  capias  must  be  tested  of  the  term  to  which  the  originl 
was  returnable,  and  be  made  returnable  the  next  ensuing  term.  VvSd 
States  V.  Parker,  8  D.  873. 

73.  Quere.  What  is  the  regular  form  of  proceeding,  where  only  oA 
defendant  is  taken  on  a  capias  against  severalf    Id  373,  380,  in  ooit 

74.  The  court  will  not  interfere  in  a  summary  way,  and  relief e  a  d^ 
fendant  from  an 'execution^  unless  his  case  is  made  out  entirely  toiWr 
satisfaction:  where  his  equity  is  not  clear,  the  court  will  leave  bin <* 
his  action.    Pearce  v.  Affleck^  4  Binn.  344. 

75.  It  is  clear  that  where  a  capias  ad  satisfaciendum  is  put  infiodii 
hands  of  a  sheriff,  who  arrests  the  defendant,  he  cannot  discharge  Uj 
without  the  authority  of  the  plaintiff  or  his  agent,  nor  can  be  tskakl 
for  his  appearance  without  such  authority;  otherwise  he  will  rs^ 
himself  liable  for  the  debt    Dawdel  v.  Hamer^  2  W.  63.    Roem'' 

.  76.  //  seems  that  a  testatum  ca.  sa.  may  be  regularly  issued  tra^^ 
District  Court  of  Philadelphia  into  another  county;  and  on  ^^,Vh 
the  defendant  may  be  committed  to  the  debtors'  apartment  in  the  jail  a 
the  city  and  county  of  Pjiiladelphia.    Exparte  Newton^  1  W.  lOi 

77.  Whore  a  ft.  fa.  and  ca.  sa.  had  been  issued,  and  afterwanh  th 
plaintiff's  attorney  gave  the  sheriff  directions  not  to  execute  the  ee.  «^/ 
notwithstanding  which,  at  a  subsequent  day  the  defendant  weat  is  A* 
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rifTs  office  and  offered  to  surrender  himself,  and  induced  an  officer  to 
nriih  him  to  the  prothonotary's  office,  where  he  gave  bond,  the  court 
aside'  the  service  of  the  ca.  sa.    Davits  v.  Scott j  2  M .  52.   ' 

8.  Upon  a  testatum  ca.  sa.  the  sheriff  is  to  confine  the  defendant  in 
jail  of  the  county  of  which  he  is  sheriff,  and  not  in  the  jail  of  the 
Illy  from  which  the  writ  issues.    Avery  v.  Seelyy  3  W.  &  S.  494. 

9.  I  am  inchned  to  believe  that  it  would  have  been  considered  an 
tpe  suffered  by  him  if  ,he  had  confined  him  in  the  latter  jail.    Ibid. 

fNEDT,  J. 


D.  Cf  the  proceedings  under  a  fieri  facias. 

(a)  What  interest  in  lands  may  he  taken  in  execution^  on  afi.  fa. 

3.  Under  the  act  of  1705,  all  possible  titles— contingent  or  others 
3 — in  lands,  where  there  is  real  interest,  may  be  taken  in  execution. 
mpkreys  v.  Humphreys^  1  Y.  427.     Hurst  v.  lAthgow,  1  Y.  24. 

1.  Therefore,  a  vested  remainder  in  tail,  may  be  sold  by  the  sheriff. 
2  D.  223;  S.  C.  1  Y.  427. 

2.  So,  the  interest  oY  tenant  by  the  curtesy  initiate,  in  the  wife's 
I,  may  be  taken  in  execution  for  his  debts.  Burd  v.  DansdaUf  2 
n.  80,  91. 

3.  But  the  interest  of  aii  heir  apparent,  is  not  subject  to  an  execution. 
mpkreys  v.  Humphreys^  1  Y.  249. 

4.  The  court  will  not,  on  motion  to  set  aside  a  Ji.  fa.  inquire  into 
title  of  a  third  person,  who  claims  the  lands  levied  on,  but  will  leave 
\  to  his  ejectment.     Harrison  v.  FFaln,  9  S.  &  R.  318. 

5.  Nor  will  the  court,  in  such  case,  inquire  into  the  existence  of  a 
on  the  land;  though  they  would  apply  the  proceeds  to  it,  if  valid, 

en  the  money  is  brought  into  court.    Ibid. 

6.  The  extent  of  the  decisions  in  Pennsylvania,  as  it  will  be  found 
m  a  critical  examination  of  all  the  cases,  is  to  subject  to  execution  all 
Rible  contingent  titles  in  land,  accompanied  with  an  estate,  property* 
eai  interest  in  the  land,  whether  that  interest  be  legal  or  equitable. 
kert  V.  Madeira^  1  R.  329.     Rogers,  J. 

7.  A  testator  directed  his  executors  to  purchase  a  tract  of  land,  to  be 
i^eyed  to  them  in  trust  for  his  son,  who  was  to  have'the  rents,  issues 
profits,  thereof ;  but  the  same  not  to  be  liable  for  any  debts  contract- 
>r  which  may  be  contracted  by  him;  and  at  his  death,  the  land  to 

in  the  heirs  of  his  body  in  fee;  and  if  he  should  die  with<)ut  heirs 
is  body,  then  the  land  to  ves^in  the  right  heirs  of  the  testator;  the 
•utors  purchased  land,  which  was  settled  according  to  the  trusts  of 
vill:  Held  that  the  son  had  not  such  an  interest  in  the  land  as  could 
iken  in  execution,  and  sold  for  his  debts.    Fisher  v.  Taylor,  2  R. 

(Tod,  J.  dissenting.)  [And  see  post  Equity.] 
)•  The  plaintiff  has  a  right  to  sell  by  execution  the  interest  of  his 
or,  although  the  land  on  which  the  levy  was  made  be  in  the  adverse 
ession  of  another  claiming  under  a  paran^oynt  title;  and,  therefore, 
error  in  the  court  to  stay  the  proceedings  on  that  account.  Jarreti 
%mlinson,  3  W.  &  S.  114. 
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(b)  When  thefi,  fa,  may  be  made  returnable^  and  of  testatum  exteiAvsm, 

89.  Where  the  filing  of  a  writ  is  merely  formal^  as  in  the  case  of  i 
Ji.  fa.  whereon  to  ground  a  testatum^  or  of  a  venire  faeiasj  whereon 
to  found  a  distringas^  in  order  to  accelerate  a  trial,  the  ^.  /a.  or  venin 
may  be  made  returnable  on  the  second  return  day,  though  issued  after 
the  term  has  comtDenced.  Ewing  v.  ATNair^  as  stated  by  Yeat£s,J. 
4  Y.  192;  S.  C.  2  D.  269.     Baker  v.  Smithy  4  Y.  185. 

90.  But,  on  a  jtidgment  had  in  term,  an  effective  Ji.  fa.  cannot  issue 
returnable  to  the  last  return  day  of  the  same  term,  though  goods  onlj 
are  to  be  levied  on  thereby.  Baker  fy  at.  v.  Smithy  Ewing  v.  3f  Ao^, 
ut  supra. 

91.  In  the  Supreme  Courts  a  Ji.  fa.  isstied  immediately  io  Bueb 
county  without  a^previous^.^a.  in  Philadelphiaj  where  the  ventif  was 
laid,  was  quashed.     Leshtr  v.  Gehr^  ID.  330. 

92.  A  obtained  a  verdict  against  B  at  Nisi  Prius  four  days  before  the 
term,  and  By  in  consideration  of  the  plaintiff  consenting  to  another  heir- 
ingy  agreed  that  a  testatum  might  issue  immediately  with  a  released 

*  any  error  or  irregularity  in  the  process.  TYiq  testatum  was  tested  tin 
first  day  of  the  term,  and  vvas  made  returnable 'to  the  next  teroL  ^ere; 
Whether  such  execution  is  valid  against  other  execution  crediion 
Cochran  v.  Cummins^  4  Y.  136. 

93.  Where  judgment  was  entered  on  the  14th  November,  1803, ia 
Philadelphia  county,  a  testatum  fi.  fa.  to  Montgomery,  tesi^  oDiki 
second  return  day  of  September  term,  1803,  returnable  on  the  lastreten 
day  of  December  term  following,  and  founded  oi>  a  Ji.  fa.  not  actually 
issued,  but  only  marked  on  the  docket,  was  held  good.  Mat/burjii' 
Jones y  4  Y.  21. 

94.  •^  obtained  judgment  in  the  Circuit  Court  in  December,  1S07, 

•  and  issued  a^.  fa.  returnable  to  April,  1808,  which  was  levied  on  real 
estate.  B  obtained  a  judgment  against  the  same  defendant  in  the  state 
court  in  March,  1807,  and  in  August,  1807,  issued  a  testatum  Ji}^ 
which  was  levied  on  the  same  land,  but  further  proceedings  werestiii 
by  his  order.  Held^  that  the  levy  under  ^'s  execution  gave  him  a  prior 
lien,  which  was  not  impaired  by  his  order  of  suspension.  Greent 
Alleny  2  W.  C.  C.  R.  280.  [See  the  remarks  of  J.  Gibson,  on  this  case 
in  8  S.&R.  511,512.] 

95.  The  lien  of  a  testatum  Ji.  fa.  on  lands,  commences  at  the  lint 
the  writ  is  delivered  to  the  sheritf.     Cotoden  v.  Brady y  8  S.  &  R  505. 

96.  Such  lien  continues  during  the  progress  of  proceedings  to  effecd 
sale;  but  the  plaintitf  may  suspend  the  sale  and  retain  his  lien,  proTided 
he  continues  his  process  in  such  manner  as  to  give  notice  that  he  means 
to  hold  the  land;  which  may  be  done  by  issuing  writs  of  vend,  etf- 
from  term  to  term,  and  delivering  them  to  the  sheriff  to  whom  theyai* 
directed.     Ibid. 

97.  Where  a  testatum  Ji.  fa.  from  the  District  Court  of  Philadelp^ 
County,  was  executed  by  the  sherifi*  of  Crawford  county,  who  endorsed 
bis  return  on  it,  and  placed  it  in  the  post-office,  directed  to  the  prolhoiio- 
tary  of  the  District  Court,  but  it  was  not  received;  the  District  Court 
ordered  a  duplicate  writ  to  issue  nunc  pro  tunc.  Clarkv.Fiddi^ 
M.  244. 
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98.  Where  ^fi,  fa.  has  been  issued  and  returned  nxdla  bona^  it  is  not 
pessary  to  file  a  suggestion  according  to  the  76ih  section  of  the  act  of 
36.     Boyer  v.  Kimber,  2  M.  393. 

?9.  The  act  of  1823,  relating  to  the  lien  of  testatum  executions, 
plies  only  where  the  execution  creates  the  lien,  and  not  where  it  is 
k1  merely  to  effect  a  sale  of  the  land.  Therefore,  where  a  new  county 
s  established,  and  a  testatum  execution  issued  from  the  court  of  the 
county  to  the  new  county  in  which  the  lands  lay,  to  obtain  a  sale,  it 
s  held  that  the  lien  of  the  judgment  on  the  lands  in  the  new  county 
s  not  affected  by  the  lapse  of  five  years,  from  the  entry  of  the  testatum 
?cuiion.     fVest^s  JJppealj  5  W.  87. 

(e)  fVhat  constitutes  a  good  levy^  and  the  effect  thereof. 

LOO.  A  levy  upon  part  of  the  goods  in  a  house  in  the  name  of  the 
lole  is  a  good  levy  upon  the  whole.     Lewis  v.  Smith,  2  S.  &  R.  142. 

101.  To  render  a  levy  good,  the  articles  seized  should  be  desit^nated 
the  execution  or  schedule  annexed.   Barnes  v.  Billington^  1  W.  C.  C 

29. 

102.  Part  of  a  tract  of  land  could  not  be  legally  levied  on  since  the  act 
1705,  nor  since  the  act  of  1806.  Nor  could  an  administrator  agree  to 
ch  levy.     Snyder  v.  Carter^  4  Y.  443;  S.  C.  2  Binn.  216,  in  note. 

103.  A  judgment  creditor,  who  has  seized  the  goods  of  his  debtor  in 
ecution,  cannot  discharge  the  goods,  and  hold  his  judgment  as  a  liSn 
ion  the  land.     Hunt  v.  Breading j  12  S.  &  R.  37. 

104.  Therefore,  where  •/^,  a  judgment  creditor,  who  had  levied  upon 
e  goods  of  his  debtdT,  agreed  to  set  aside  his  levy,  and  assign  his  judg- 
ent  to  B,  a  subsequent  judgment  creditor,  on  receiving  the  amount  of 
s  debt  from  B,  while  B  received  from  the  debtor,  in  payment  of  the 
^bt  originally  due  him,  the  goods  which  had  been  levied  on  in  satisfac- 
in  of  ^'s  judgment,  it  was  held,  that  t^'s  judgment  was  satisfied;  so, 
at  B  was  not  entitled  to  be  paid  out  of  the  money  arising  from  the  sale 
'  the  debtor's  land,  in  preference  to  an  intermediate  judgment  creditor. 

105.  The  sheriff  is  not  bound  to  levy  on  all  the  defendant's  lands  in 
s  bailiwick,  though  he  cannot  divide  particular  tracts.  Maybury  v. 
>nf*,  4Y.21. 

106.  After  a  levy  upon  real  property,  in  possession  of  the  debtor,  he 
mnot,  with  the  view  to  defeat  the  creditor,  transfer  the  possession,  even 

the  real  owner;  who  must  pursue  his  title  by  ejectment  in  such  case. 
iahle  V.  Spohn,  8  S.  &  R.  317. 

107.  By  the  principles  of  the  common  law,  a  lien  is  a  necessary  and 
separable  incident  of  seizure  in  execution.  Staufferv.  The  Commis* 
oners  of  Lancaster  Co.,  1  W.  300. 

108.  //  seems  that  an  execution  levied  on  land,  although  it  would  not 
niinue  or  extend  the  expired  lien  of  a  judgment,  yet  would  create  a 
^  lien  so  far  as  to  protect  the  property  levied  on  for  a  reasonable  time. 
id. 

t09.  Under  the  act  of  1799,  a  treasurer's  warrant  against  a  delinquent 
lector  of  taxes,  levied  on  his  real  estate,  created  a  lien  thereon  which 
d  priority  to  subsequently  entered  judgments;  and  a  sale  under  such 
arrant  vested  a  good  title  in  the  purchaser.    Ibid.  ^       T 
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110.  A  JL  fa.  levied  npon  land  is  not  like  a  webrt  fidn  fun 
txeeuiio  non^  notice  to  a  terre-tenant.    Kaon»  ▼•  Harimmit  7  W.  M. 

111.  Although  an  actual  eeixnre  is  in  general  nwcesmry  to  oooaiQii 
a  good  levy  upon  goods,  yet  a  defendant  may  dispense  with  it  fv  hii 
own  benefit  and  accommodation.     TtamWo  ▼.  Itffim^  6  W.  46& 

lis.  Where  the  defendant  in  an  execution,  when  called  upon  by  Ai 
sheri^,  said  that  the  goods  belonged  to  his  son  who  was  abnat,  ul  i 
was  agreed  that  the  defendant  should  give  the  sheriff.a  sehcdois  of  Ai 
goods  as  a  levy,  anil  that  they  jdioold  remain  in  his  (the  defondsm^)  p» 
session  until  the  return  of  his  son;  and  npon  the  return,  the  dMlli 
ofiicer  was  denied  entrance  into  the  house;  it  was  keU^  that  trapsi 
vt  ei  armis  would  lie  against  the  father  at  the  suit  of  the  sheriff,  and  As 
the  son  would  also  be  liable  as  a  trespasser,  if  the  jury  should  find  M 
there  was  a  concert  between  the  father  and  son  to  avoM  the  effoet  rf ii 
levy,  and  to  withdraw  the  goods  from  the  lien  of  the  execution.  ML 

113.  The  practice  of  endorsing  the  Aawr  at  which  a  writ  of  jiri 
facias  is  delivered  to  the  sheriff,  has  prevailed  so  uninterruptedly, up 
haps  to  make  the  endorsement  prima  fade  evidence  of  the  boor;  dw 
the  statute  requires  no  more  than  the  day  to  be  staled.  Itoizkr^*A 
gore^  3  P.  R.  247;    Oibsoh,  C.  J. 

114.  It  is  not  necessary  for  a  sheriff  or  eonstable,  wfaohuviai 
executions  in  his  hands,  and  makes  a  levy  on  goods,  to  endone  t  Mi 
tlft  goods  levied  upon,  on  each  execution;  bv  the  practice  be  msy  Mk 
the  endorsement  on  one  execution,  and  refer  to  it  in  his  rstani,oiil 
others.    JtPCarmiek  v.  Miller^  3  P.  R.  SSa 

115.  To  constitute  a  good  levy  on  personal  pfbperty,iti8B0lB«» 
sary  that  an  inventory  sl^ould  be  made  of  it  in  the  first  instaoee-is 
that  the  sheriff  should  immediately  remove  the  goods,  or  put  a  person i 
every  case  immediately  into  the  possession  of  them.  Iftbey  arevkkii 
the  power  and  control  of  the  sheriff  when  the  levy  b  made,  it  vill  k 
good  if  followed  up  within  a  reasonable  time,  by  his  taking  posseswi 
in  auch  manner  as  to  apprise  every  body  of  the  fact  of  the  goods  btTif 
been  taken  in  execution.     Wood  v.  Vanarsdalt^  3  R.  401. 

116.  Whether  a  levy  upon  goods  in  a  store  in  the  lower  part  of  i 
house,  amounts  to  a  levy  upon  the  furniture  in  the  upper  i^ofik 
same  house,  Quere.    Burchardy.  Bees,  I  Wh.  377. 

117.  A  ^crf  ycrcia*  having  been  issued  and  levied  on  personal  pt^ 
perty,  the  plaintiff  issued  another  writ  of  fieri  facias  and  delivewji' 
to  the  sheriff,  but  caused  it  to  be  withdrawn  before  any  proceedi^ 
were  had  under  it.  Heldj  that  this  was  not  an  abandoDmeDt  of* 
preceding  levy.    Ingham  v.  Snyder,  1  Wh.  116.  , 

lis.  B  seems  ihhi  the  intervention  of  a  term  between  the /ei^**^ 
return  of  judicial  process,  is  not  an  irregularity.    Bnd. 

119.  //  seems  that  an  inquest  of  office  to  ascertain  whether  the  p*^ 
perty  in  goods  levied  upon,  is  in  the  defendant,  cannot  be  heldioP^ 
sylvania.     Spongier  v.  The  Commonwealth^  16  S.  &  R.  68. 

120.  Whenever  there  is  a  claim  of  property  adverse  to  that  of  u» 
defendant,  of  that  kind  which  would  reasonably  raise  a  doabtorapp'*' 
hension  as  to  the  title,  or  create  a'  pause  in  the  mind  of  a  constant  iM 
the  sheriff  has  a  right  to  call  on  the  plaintiff  for  a  reasonable  iodetDOi?' 
Id.'ll.    Duncan, J. 


I 
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1.  //  seems  that  the  court  has  power,  where  the  sheriflf  has  levied, 
large  the  time  for  his  making  a  return  to  the  fieri  facias  until  be 
leinnified,  on  the  suggestion  of  a  reasonable  doubt,  for  the  purpose 
ducing  persons  setting  up  claims  to  the  property,  to  contest  them 
trial  at  law.    Ibid. 

2.  Where  a  levy  was  made  under  a  fieri  facias  upon  goods  in 
tssion  of  the  defendant,  but  which  were  alleged  to  belong  to  A^  and 
e  was  given  ^o  the  sheriff  of  the  claim  of  A^  but  being  indemnified 
le  plaintiff,  an  inventory  was  made,  and  A  signed  an  agreement  by 
h  he  promised  to  deliver  up  the  goods  to  the  sheriff  at  any  time 
1  demanded,  and  in  default  thereof,  to  pay  the  debt,  interest  and 
;  it  was  held  in  an  action  by  the  sheriff,  against  A^  upon  the  agree- 
,  that  he  could  not  set  up  as  a  defence  that  the  property  in  the 
s  was  in  him,  and  not  in  the  defendant  in  the  execution.  Nagle  v. 
h,  4  W.  124. 

3.  A  sheriff  is  not  bound  to  levy  upon  personal  property  alleged  to 
)g  to  the  defendant  in  an  executi({n,  upon  an  offer  by  the  plaintiff  to 
unify  him.  Unless  it  appear  in  an  action  against  him  for  a  false 
n,  that  the  property  actually  belonged  to  the  defendant  in  the  execu- 
the  offer  to  indemnify  him  will  not  make  him  liable  to  damages. 
I.  V.  fVatmoughj  6  Wh.  150. 

!4.  Th^  uniform  practice  of  the  court  has  been  to  refuse  trying  the 
of  lands,  or  the  property  in  goods,  levied  under  a  writ  of  fieri 
aSy  without  the  intervention  of  a  jury.    2  Binn.  228.    Yeates,  J. 

5.  Where  the  sheriff  has  levied  upon  goods  in  the  defendant's  pos- 
on,  and  a  venditioni  exponas  has  issued,  the  court  will  nqt  stay  pro- 
ings,  and  direct  an  issue  to  try  the  property  of  the  goods,  upon  an 
ation  that  they  belong  to  a  third  person.  Ins.  Co.  of  Pennsylvania 
Ulandf  I  Binn.  499. 

6.  The  issuing  an  alias  fieri  facias,  does  not  release  the  sheriff 
a  liability  incurred  at  the  return  of  the  fieri  facias.  Myers  v.  The 
montoealth,  2  W.  &  S.  60. 

7.  Where  a  fieri  facias  was  issued,  under  which  a  levy  might 
been  made  upon  goods  of  the  defendant,  but  the  sheriff,  instead  of 

ng,  took  an  agreement  from  the  defendant  to  call  and  settle  the 
and,  four  days  afterwards,  a  rule  was  obtained  from  a  judge,  to 
'  cause  why  judgment  should  not  be  opened,  &c.i  and  notice  of  stay 
cecution  was  given  to  the  sheriff,  which  was  so  returned  by  the 
ff,  and,  afterwards,  the  rule  was  discharged,  and  the  plaintiff  took 
iti  alias  fieri  facias;  it  was  held,  that  these  circumstances  did.  not 
large  the  sheriff.     Ibid. 

'S.  Where  the  plaintiff  in  an  execution,  placed  in  the  hands  of  the 
ff,  took  from  the  defendant  his  bond  and  mortgage  for  the  amount, 
•ble  in  four,  eight,  and  twelve  months,  it  was  held,  that  this  did  not 
self  discharge  the  sheriff  from  liability  to  proceed  with  the  execu- 
and  that  it  lay  upon  the  sheriff  and  his  sureties  to  prove  that  there 
been  a  special  contract,  by  which  the  plaintiff  agreed  to  delay  or 
proceedings  upon  the  execution.  Bank  of  Pennsylvania  v.  Potius, 
^.  148. 
9.  If  a  marshal  levies  on  the  goods  of  a  third  person,  pursuant  to 
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instructions,  without  any  abnse  of  his  auihority,  he  is  ItaUe  only  ibrlhe 
itgury  actually  sustained.    Pacific  Ins.  Co.  r.  Comard^  1  BsU.  ISft. 

130.  lu  such  case  the  rule  of  damages  is,  the  Talue  of  the  goodly 
yrith  interest,  fh>ni  the  time  of  taking  thenoi;  or,  if  they  are  aitieki  il 
merchandize,  frob  the  expiration  of  the  usual  term  of  credit  on  nb 
JOrid. 

131.  If  an  auction  sale  has  become  necessary,  in  eonsoquenreof  ikij 
levv,  the  plaintiff  will  be  entitled  to  reoorer  the  ezpfnsesof  sndiah^! 
and  the  premium  of  insurance  against  fire  eflbcted  on  the  goods;  botli 
is  not  entitled  to  recorer  for  money  paid  counsel,  and  other'eipenm  a 
curred  in  prosecuting  the  suit    Ibid. 

138.  Where  notes  for  moneyt  belonging  to  a  defendant,  were  tilmii 
execution  and  sold  by  the  siieriff  to  the  plaintiff  for  a  less  sum  thao  wa 
due  on  the  notes,  he  was  ordered  to  account  for  them  at  their  fall  nk 
Fulton^.  Irwin^ Add.  19. 

133.  If  a  sheriff  sells  stock  on  an  execntion,  be  is  not  booodii 
transfer  it  on  the  books  of  the  coitipany;  the  record  is  sufficient  t^ 
dence  of  the  title  of  his  vendee*  Sewall  r.  Tke  Lancader  Btmkf  I) 
&&R.285. 

(d)  Whai  tnay  be  taken  in  exicuHon  on  a  Jl^fa»s  ^vitf  ^  ff^P^  ^"""t 

fiamexecuiion. 

131.  Goods  pawned  or  gaged  for  a  debt,  or  leased  for  yeafi,ciai< 
be  taken  in  execution  for  the  debt  of  the  pawnor  or  lessor;  but  thedMril 
may  sell  them,  subject  to  the  rights  of  the  pawnee  or  lessee.  Snkit 
Caffen,»3  W.  258. 

1?5.  Stock  in  a  bank,  or  other  corporation,  standing  in  the  nameoti 
defendant  in  an  execution,  is  not  liable  to  be  sold  as  his,  under  the  Mtrf 
the  29th  of  March,  1819.  if  it  actually  be  the  property  of  auotte 
Com.  V.  Watmough,  6  Wh.  117. 

136.  t^ya  stockholder  in  the  Bank  of  the  United  States,  sold  his  stock 
on  the  22(1  of  April,  IS36,  taking  from  the  purchaser  his  promissory uos 
at  sixty  days;  and  on  the  same  day  executed  a  power  of  attorney  it 
transfer  it.  On  the  6th  of  May,  1836,  a  levy  was  made  upon  thestoci^ 
which  still  stood  in  the  name  of  t^,  by  the  sheriff,  by  virtue  of  a/A 
against  t^.  Heldy  that  the  stock  was  not  liable  to  execution:  althou^ 
the  rules  of  the  bank  required  transfers  of  the  stock  to  be  made  i«At 
presence  of  an  officer  of  the  bank.     Ibid.  * 

137.  Where  a  debtor  had  two  cows  in  his  possession,  one  owned  bf 
him  and  the  other  held  upon  a  lease,  by  which  he  paid  an  annual  rest 
for  her,  it  was  heldy  that  under  the  act  of  1828,  the  cow  owned  hyhia 
might  be  taken  in  execntion  and  sold.     Lindsey  v.  Fuller^  10  W.  IH 

138.  And  where  the  debtor  was  in  possession  of  two  cows,  one  a 
which  he  alleged  to  belong  to  another  person,  but  the  question  wasro* 
dered  doubtful  by  the  debtor,  it  was  held  that  the  sheriff  was  not  liiUi 
in  trespass  for  selling  the  other  cow.     Trovillo  v.  ShingleSj  10  W.  4S& 

(e)  How  far  personal  property  is  bound  by  a  JL  ftu;  and  herein  rftk  (|W 
of  leaving  goods  in  the  hands  of  the  defendant  and  ste^fing  proMnp* 

139.  Personal  property  is  bound  from  the  time  the  execution  is  p>^ 
into  the  hands  of  the  sheriff.    Lewis  v.  Smith,  2  &  &  R.  157. 
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I  The  lien  ofafi./a,  does  not  relate  back  to  the  teste  of  (he  writ, 
to  bind  the  property  of  goods  as  against  the  trustees  in  a  voluntary 
iment  made  by  a  debtor  for  the  benefit  of  creditors.  Lippincott 
TArcr,2  Binn.  174. 

I.  Leaving  an  execution  at  the  sheriff's  office  or  the  house  where 
iially  transacted  his  business,  is  equivalent  to  a  delivery  thereof  to 
)r  his  under  sheriff,  under  section  4th  of  the  act  of  21st  March^ 

Mifflin  V.  Will,  2  Y.  177. 
I.  But  if  the  sheriff  take  a  bond  from  the  defendant  for  the  return 
t  goods,  his  lien  is  gone  as  against  any  subsequent  execution  credi- 
vendee.     Snyder  v.  Beam^  1  Br.  366. 

).  An  agreement  made  with  the  plaintiff's  attorney,  by  the  friends 
iefendant,  and  to  which  the  defendant  was  not  a  party,  that  certain 
I  levied  on  by  the  marshal, should  remain  in  the  defendant's  hands, 
delivered,  on  demand,  to  the  mai;shal,  towards  satisfying  the  exe- 
1,  and  that  if  the  property  should  be  taken  by  virtue  of  any  other 
ition,  or  not  be  delivered  by  the  defendant  to  the  marshal,  they 
d  pay  the  value  thereof,  transfers  no  property  in  the  goods  to  the 
lal.     Lewis  v.  Smith,  2  S.  &  R.  142.  ^ 

I.  It  is  not  the  practice  of  Pennsylvania  to  remove  goods  levied 
;  and  the  lien  on  personal  property  has  always  been  held  to  con- 
y  though  the  goods  have  been  left  in  the  hands  of  the  defendant; 
s  fraud  is  proved.  Swift  v.  Hartman,  cited  2  Y.  435.  Cox  v. 
^ougal,  2  Y.  484.  Peril  v.  fVallis,  2  Y.  524.  Levy  v.  fVallis,  4 
17.  Chancellor  v.  Phillips,  4  D.  213.  fVaters  v.  M'Lellan,A 
)8.  [But  see  what  is  said  by  J.  Gibson,  on  this  practice,  in*  8  S.  & 
10,511] 

5.  Hut  there  is  a  distinction  between  household  furniture  and  mer- 
dize  or  goods  for  sale;  and  where  a  levy  had  been  made  on  a  kiln 
iburnt  bricks,  which  were  suffered  to  remain  in  the  defendant's 
ssion  for  more  than  ten  months,  in  the  course  of  which  period  part 
!m  had  been  sold,  the  court  held  that  the  purchaser  was  entitled  to 
1  them  discharged  from  the  lien  of  the  execution.  ChanceUqr  v. 
Hps,A  D.  213. 

S.  Where  goods  remained  in  the  possession  of  the  defendant  above 
/ears,  the  lien  of  the  first  execution  was  held  to  continue.  Peril  v. 
Hs.    Levy  v.  Wallis,  ut  supra. 

7.  Suffering  the  property  levied  on  to  remain  in  the  hands  of  the 
dant  for  six  days  after  the  levy,  was  held  not  to  avoid  the  lien  so  as 
^e  a  preference  to  a  second  execution,  which  was  not  delivered  to 
leriff  for  two  months  and  a  half  aAer  the  expiration  of  the  six  days, 
ugh  no  sale  had  been  made  of  the  goods  at  the  time  of  the  delivery 
3  second  execution,  but  the  plaintiff  in  the  first  execution  had  given 
lions  to  the  sheriff  to  sell  soon  after  the  expiration  of  the  six  days, 
er  V.  Schnelly  1  Br.  16. 

8.  And  where  a  levy  was  made  on  goods  by  virtue  of  a  fi./a.  for 
,  and  the  sheriff,  at  the  instance  of  the  defendant,  and  without  any 
ictions  from  the  plaintiff,  delayed  proceedings  until  after  the  return 
and  after  the  expiration  of  two  months,  when  another^. /a.  against 
ame  person  being  placed  in  his  hands,  he  levied  on  the  same  pro- 
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pertjr  subfeet  to  the  prior  kvy^  the  first  azeentido  wis  pwfaiwd,  Ann 
Catholic  Society  ▼.  Hiieheock^  2  Br.  SSa.     • 

14d.  Buty  where  the  plaintiff  or  the  sheriff  deems  ft  nsciify  Id  pi 
an  officer  in  the  defendant's  house,  to  preserve  the  Ken  of  an  sisestl^ 
the  withdrawing  him  afierwards,  and  suffering  the  defendant  lo  go  « 
as  usual  with  his  business,  is  a  relinquishment  of  the  eflheis  of  Uw 
tion,  as  between  the  plaintiff  and  the  ezetation  oedtlorsL 
T.  Loioreneef  4  Y.  194. 

150.  And  where  goods,  levied  on,  have  not  been  lemofed  bf  li 
sheriff,  the  creditor  loees  his  lien,  if  suffering  them  to  rsflaain  in  tliip» 
session  of  the  debtor  has  gi?eo  him  fidae  oiediL  SktOB  ▼.  AMisiei^4 
Y.  477. 

151.  And,  it  «eem#,  if  several  years  ehpeed  aftsir  the  kfvy,  dhrif 
which  household  furniture  is  left  in  the  defendant's  peBSBMion,itiiM 
protected  from  a  subsequent  e3ceeution,imIeas  the  levy  be  letnned  bdsi 
the  subsequent  execution  is  delivered  to  the  sbeiiffl  Lewi»  r.  Smiikfi 
a  &  R.  142. 

168.  Even  in  the  case  of  JurnihJ^  it  aeems^  that  the  pbdotiff  CMi 
keep  up  the  lien  of  his  execution,  if  he  leaves  ft  in  possesriosflfii 
debtor  for  an  unreasonable  time.   Dean  v.  Patien^  18  8.  ft  R.  S4i 

153.  In  the  Circuit  Court  of  the  United  States,  ft  has  been  kUM 
where  household  fumitnre  has  been  suAred  to  remain  in  the  buki 
the  defendant  for  upwards  of  a  year,  a  snbeequent  execudon  ii 
to  a  preference. '  United  States  v.  ContnfAarm,  4  D.  358. 

154.  And  by  the  same  court,  afterwards,  the  rule  was  laid  dovDgtf^ 
rally,  that  if,  on  a^.yb.,  the  property  be  left  with  the  debtor,  other  a» 
cutions  will  be  preferred.    Barnes  v.  Billington^  1 W.  C.  C.  R.89. 

155.  If  goods  are  levied  on  by  virtue  of  a  fi.  fa,  and  left  with  ih 
debtor,  by  order  qfthe  plaintiffs  the  effect  of  the  levy  is  suspended  od 
a  countermand,  and  a  second  execution  levied  on  the  same  goods,  beta 
such  countermand,  and  regularly  proceeded  in,  will  have  a  prefenoa 
Berry  v.  Smithy  3  W.  C.  C,  R.  60. 

156.  The  time  during  which  the  property  is  left  with  the  defend^ 
in  execution,  by  order  of  the  piaiiuifT,  is  not  material  A  sospeoaa 
for  one  day  is  sufficient  to  give  a  preference  to  an  intervening  exeoW 
Ibid. 

157.  If  one  execution  creditor  postpones  the  sale  of  personal  piopiV 
levied  upon,  and  prevents  the  sale  of  the  same  under  other  execoM 
by  arrangements  with  the  sheriff,  he  thereby  postpones  his  right  loAi 
money  made  from  the  sale  of  such  property;  and  the  subsequent  exed* 
tion  creditor  thus  delayed,  will  be  preferred.  Snyder  v.  KunUemtM,^ 
P.  R.  487. 

158.  An  order  given  by  an  execution  creditor,  to  a  sheriff  to  itifd 
further  proceedings  on  his  execution,  at  his  risk,  until  further  &^^ 
is  a  waiver  of  his  priority,  in  favour  of  a  second  execution  receive^!'! 
the  sheriff,  during  the  pendency  of  the  stay.   Eberle  v.  iMSoryer,  iB*^ 

159.  As  to  what  length  of  time  may  elapse  after  a  levy,  and  befiMei 
sale  under  an  execution;  I  know  of  no  6xed  rule.  If  from  tbededifi- 
tlons  of  the  plaintiff,  it  is  apparent  that  the  levy  is  made  noctoeollatf 
the  money,  but  to  protect  the  goods  of  the  defendant  from  oiberefedito(S» 
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I,  as  to  those  others,  fraudulent.  Howell  v.  AlkyUy  2  R.  286.  Hus- 
r,  J. 

60.  Kfi.fa,  was  put  into  the  hands  of  the  sheriff  on  the  20th  of 
Member ^  returnable  on  the  4th  of  December^  and  the  next  day,  a  levy 
I  made  upon  the  defendant's  goodsy  and  the  plaintiff  told  the  sheriff  to 
the  goods  remain  in  the  defendant's  possession,  at  his  (the  plaintiff's) 
:.  On  the  6th  of  December,  a  second  execution  was  put  into  the 
riff's  hands,  and  on  the  9th  of  the  same  month,  the  first  execution 
litor  gave  the  sheriff  orders  to  sell.  Held^  that  he  had  not  lost  his 
I,  there  being  no  allegation  of  fraud.  Howell  v.  Alkyn^  2  R.  282. 
.61.  In  this  state  it  is  not  the  practice  to  remove  goods  levied  upon  by 
:ue  of  an  execution;  and  the  fact  that  they  are  not  removed  is  not  a 
Ige  of  fraud.  There  is  no  certain  rule,  how  long  they  may,  with 
Hy  to  the  execution  creditor,  be  permitted  to  remain  in  the  possession 
the  debtor.  The  cases  have  varied  from  one  day  to  upwards  of  two 
irs.  Commontoealth  v.  Strembecky  3  R.  343.  Rogers,  J. 
.62.  I  would  not  think  it  safe  for  creditors  at  this  day,  when  the  con- 
on  of  the  country  has  so  materially  changed,  to  permit  the  levy  to 
lain,  without  sale  of  the  goods,  or  some  person  having  them  in  charge, 
long  a  time  as  would  seem  to  be  authorised  by  the  earlier  cases.  Id. 
S,  Rogers,  J. 

163.  The  principle  has  heretofore  been  laid  down  generally,  that  the 
of  suffering  household  goods  to  remain  in  the  hands  of  the  defend- 

t,  after  they  are  levied  on,  furnished  no  presumption  of  fraud  here,  as 
lid  in  England.  Whether  this  extends  to  all  the  debtor's  furniture, 
vrever  valuable,  without  limitation,  may,  perhaps  some  day,  be  worthy 
serious  consideration.     Id,  343.  Rogers,  J. 

164.  It  does  not  apply  to  the  household  goods  of  an  innkeeper;  ex- 
)t  perhaps  so  much  as  is  necessary  for  the  accommodation  of  his 
nily.    Ibid, 

165.  If  a  plaintiff,  after  having  levied  an  execution  on  personal  pro- 
rty,  directs  the  sheriff  to  ''stay  proceedings  until  further  orders,  the 
7  to  remain,"  the  lien  of  the  execution  is  gone  as  respects  third  per- 
ns, whether  purchasers  or  execution  creditors,  if  the  intention  of  the 
rties  was  fraudulent,  or  the  object  of  the  arrangement  was  a  security 
rthe  debt;  and  it  is  of  no  consequence  whether  the  execution  is  re- 
rned  or  not,  or  whether  third  persons  had  notice  or  not.  Common-- 
lallh  V.  Strembeck,  3  R.  341. 

166.  The  test,  by  which  the  validity  of  a  prior  execution  is  to  be  deter- 
iQed  as  against  other  creditors,  is  the  presence  or  absence  of  a  diree^ 
>n  to  the  officer  to  stay  the  proceedings  on  the  levy.  Hickman  v. 
^Idwell,  4  R.  380.  Gibson,  C.  J. 

167.  Therefore,  where  a  jfi.  fa.  was  returned  "levied  as  per  invento- 
''  &c.,  with  an  inventory  annexed ;  and  immediately  after  its  return, 
alias  fi,fa.  was  issued  by  the  same  plaintiff  and  put  fn  the  sheriff's 
nds,  with  instructions  from  the  plaintiff's  attorney  to  stay  proceedings 

the  present,  the  object  being  merely  to  secure  the  debt  due  to  his 
mt;  it  was  held^  that  a  subsequent  fi.fa,  issued  by  another  creditor 
41  entitled  to  a  preference.    Ibid. 

168.  A  levy  on  personal  property  in  the  defendant's  hands,  by  the 
VOL.  I. — 78 
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request  and  at  the  riek  of  the  plaintiff,  for  the  parpoee  of  ncmiDgbii 
cUiflAf  And  to  prevent  a  sale^of  the  goods  for  the  payment  of  other  oedi- 
torsyis  fraudulent  and  void  as  against  a  seoond  execution  cieditor.  Cv* 
Uea  ▼•  Sianbridge,  6  R.  2S6. 

169.  On  the  25th  of  May,  1889, 4  issued  a  ^.  >!i.  to  Augut  lenii 
1889,  which  was  returned  ^levied  on  real  aud  personal  property  m per 
schedule  annexed,  the  personal  property  left  in  poaseasion  of  the  defB» 
ant,  by  request  and  at  the  risk  of  the  plaintiff."  On  the  8Sd  of  Odobs^ 
1889,  he  issued  an  alias  Ji. /a.  to  November  term,  1889,  whidi  wu» 
turued  ^levied  on  lauds  on  ^.^  to  August  term,  1889,  and  eoodomii 

•  as  per  the  annexed  inquisition.''  On  the  8d  of  April,  1830^  B  mwIi 
ji!.yii.,  which  was  returned  ^levied  subject  lo  the  lien  of  a>l)kli 
August  term,  1889,"  upon  which  a  venditiom  eaeponaa  issued,  ntom^ 
ble  to  April  term,  ISSO,  under  which  the  personal  property  wai  tali: 
Held^  that  B  was  entitled  to  take  the  proceeds  out  of  court    RU. 

170.  Though  as  respects  third  persons,  a^  levy  on  personal  propertf 
afterwards  released  by  the  plaintiff,  is  an  extinguishment  of  ihedel^ 
yet  the  rule  does  not  hold  between  tUb  plaintiff  and  defendant  Dwm 
V.  Harris^  17  S.  &  R.  436. 

171.  An  order  given  by  an  executidn  creditor  to  the  sheriff  to  Mif  il 
further  proceedings  on  his  execution  until  further  directions,  is  a  wiiit 
of  his  priority  in  favour  of  a  second  execution  received  by  the  Mf 
during  the  continuance^  of  the  stay.    JUeniz  v.  Hynmanf  5  Wh.  lA 

178.  On  the  30th  of  May,  1839, 9ifi.fa.  was  delivered  to  the  Mf 
of  Northampton  county,  at  the  suit  of  A.  &  C!o.,  returnable  to  Aogii 
term  of  the  Court  of  Common  Pleas.  On  the  15th  of  June,  1839,  t/s> 
tatumji.fa.  at  the  suit  of  B.  &  Co.  was  placed  in  the  sheriff's  baodt 
To  the  first  execution  the  following  return  was  made:— ^ The  vhbiB 
writ  came  to  my  hands  on  the  day  endorsed  on  the  inner  margin,  anl 
nothing  was  done  in  pursuance  thereof  by  the  directions  of  the  plaintifs 
attorney,  as  I  understood  from  J.  E.  Heckman,  in  whose  hands  the  writ 
wasdeposited,  until  the  15th  of  Jime  last,  when  a  testatum  fi.fa,'v(saA 
out  of  the  District  Court  of  the  city  and  county  of  Philadelphia,  at  iIm 
suit  of  Kay  and  Kay,  was  placed  in  my  hands,  with  directions  to  pio- 
ceed  forthwith;  whereupon  I  levied  both  writs  upon  the  personal  pro- 
perty of  the  defendant,  and  exposed  the  same  to  sale,  which  sale  yieldei 
the  sum  of  nine  hundred  and  thirty-three  dollars  and  twenty-six ceot^ 
which  amount,  after  the  payment  of  costs,  is  claimed  by  both  executioi 
creditors,  and  which  I  have  paid  into  Court  under  the  authority  of  tke 
act  of  assembly."  The  money  was  paid  into  the  Court  of  Comooo 
Pleas,  who  decreed  the  same  to  the  second  execution:  J%/(i^  that  the 
sheriff's  return  was  sufficient  and  conclusive  bet  ween  the  parties;  that 
evidence  was  not  admissible  to  gainsay  it;  and  that  the  decree  of  (b^ 
court  below  was  right.     Ibid. 

173.  An  execution  put  into  the  hands  of  the  sheriff  and  levied  apoQ 
personal  property,  with  any  other  than  the  bona  fide  intention  of  selling 
the  property  and  making  the  money,  is  fraudulent  as  to  subseqtKOt 
judgment  creditors.     IVeir  v.  Hale^  3  W.  &  S.  285. 

174.  In  order  to  postpone  an  execution  under  such  circamstaooe8,to 
subsequent  executions,  it  is  not  necessary  that  the  plaintiff  aboaldbtrs 
given  the  sheriff  notice  to  stay  the  proceedings;  but  any  arraogeoeot 
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the  defendant,  or  other  conduct  of  the  plaintiff,  evincing  his  inten- 
not  to  have  a  sale  of  the  property,  will  have  that  effect.  Ibid, 
'5.  Where  several  wrils  of  fieri  facias  were  levied  upon  personal 
erty  of  •^^  at  his  iron  works,  and  a  few  days  afterwards  •^  made  an 
;nment  of  the  sanae  property  to  B  and  C  his  sons,  and  an  agreement 
entered  into  between  them  and  the  plaintiffs  in  the  executions,  by 
;h  it  was  stipulated  on  the  part  of  the  latter,  that  the  sheriff  should 
>roceed  any  further  <^  for  the  present,  but  the  levies  shall  remain  as 

now  are,  and  the  writs  remain  in  the  sheriff's  hands,"  &c.,  and  B 
C  covenanted  that  the  amount  due  on  the  executions  should  be  paid 
>f  the  property  sold  to  them  by  their  father;  and  B  and  Ctook  pos- 
on  of  the  property  and  carried  on  the  business,  and  about  two  years 
wards  executions  were  issued  upon  judgments  obtained  against  them 
}r  which  the  property  was  sold;  it  was  held  that  the  first  executions 
lost  their  lien  as  against  the  latter.  M^Clure  v.  Ege^  7  W.  74. 
16.  Where  a  creditor,  whose  execution  was  levied  upon  a  house, 
;h  stood  on  the  ground  of  another  person,  told  the  sheriff  that  he  need 
lo  any  thing  further,  to  put  no  more  costs  upon  it,  and  that  he  ex-» 
sd  to  get  his  money  by  another  method;  it  was  held  that  this  was  a 
quishment  or  waiver  of  his  right,  and  that  a  subsequent  execution 
or  was  entitled  to  the  proceeds;  although  it  was  alleged  that  the  com- 
ication  to  the  sheriff  was  made  under  the  mistaken  idea,  that  the  pro- 
r  levied  on  was.  real  estate  and  not  personaL  KauffeWs  Appeal^  9 
334. 

(f)  Of  the  inquisition, 

7.  An  inquisition  is  not  necessary  on  estates  for  life,  or  other  estate 
icertain  duration,  nor  upon  reversions  or  remainders  dependent  on 
estates.  Humphreys  v.  Humphreys^  1  Y.  487.  Howell  v,  JVoolfert^ 
15.     Burd  V.  Dansdalcy  2  Binn.  80. 

8.  Nor  upon  unimproved  lands  levied  on.  Duncan  v.  Robeson^ 
455. 

9.  Nor  on  a  vacant  lot  in  a  town.  Duncan  v.  Lawrence.  John'- 
V.  Lochreyy  cited  2  Y.  454. 

0.  A  sale  of  a  remainder  in  fee  after  a  life  estate  may  be  made  upon 
Tt  facias  as  well  since  the  act  of  1836  as  before.  Macalester  v. 
tar^  2  M.  156. 

;l.  Previous  to  the  act  of  1806,  it  was  not  held  necessary  to  notify 
lefendant  of  the  time  and  place  of  holding  an  inquisition  of  lands 
d  on;  and  a  contrary  practice  had  uniformly  prevailed.  Maybury 
»ne5,4  Y.  21. 

12.  But  since  that  act,  an  inquisition  will  be  set  aside  where  it  appears 
the  defendant  has  not  had  actual  notice,  either  of  the  levy  or  of  the 
isition.     Heydrick  v.  Eaton^  2  Binn.  215. 

13.  The  term  ^reprizes.'  in  sec.  2, of  the  act  of  1705,  clearly  includes 
Igages.     Pulaski  v.  King^  1  Y.  477. 

(4.  All  the  instalments  of  a  mortgage,  which  become  due  within  the 
n  years  next  after  the  inquisition,  must  be  taken  into  consideration 
le  jurors.    Ibid. 
15.  An  inquisition  on  a  writ  of  inquiry  of  damages,  specifying  that 
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it  was  taken  on  the  oaths,  ftc  of  — —  neaviDg  a  Uank  finr  the  jorai' 
names,)  was  allowed  to  be  amended,    itoort  ▼•  iEEmt,  4  Y.  378^ 

186.  Where  there  is  a  blank  left  In  the  inqnisitioo,  of  the  dne  ofboU- 
ing  it,  the  sheriff's  private  docket  is  not  competent  evidenee  to  diov  da 
time.     Tlipmas  v.  Wright^  9  S.  &R.  67. 

187.  Bi)t  parol  evidence  is  admisnble  to  show  it    iSsdL 

188.  The  jury  of  inqaisitidn  are  not  entitled  to  an  albwaoes  fern- 
penses,  beyond  the  compensation  allowed  by  law.  fFatt^.Lkflty 
Ex'rsy  1  8.  &  R.  Ssa 

189.  When  an  inquisition  upon  lands,  by  virtne  of  a  >Eert  ySmihi. 
been  quashed  for  irregularity,  the  sheriff  may  proceed  to  hold  a  aewii 
quest  without  a  new  fieri  /aeiaSf  and  after  the  letom  of  the 
Weaver  v.  Lawrenee^  1  D.  379. 

190.  If  an  inquisition  have  been  held  under  one  >l>!i.  aodlhsW 
condemned,  another  judgment  creditor  may  take  ont  a  emrftfrn^ari! 
sell  without  a  new  inquisition.    JMPCdrmitk  v.  MtaMm^  1  8L  ft  IL  H 

191.  After  an  inquest  has  returned,  that  the  rents  and  prafiawipf 
in  seven  years,  the  plaintiff  cannot  discontinue  his>E.ya.  and  tsk^osli 
new  one  without  leave  of  the  court  IMPCuttaugh  v.  QnUmer^  1  Bm 
314. 

192.  But  where  eiJLfa.  had  been  issued,  by  virtne  of  wfakh  Mi 
was  extended,  and  afterward?  the  inquisition  was  set  aride  by  ihs  cMi^ j 
and  then  the  plaintiff  took  out  an  alias  JL  fa.  onder  which  lie 
land  was  levied  and  sold,  it  was  heU  that  the  proceedings  ven  iiit 
the  plaintiff  not  having,  in  subetanee,  relinquished  his  former  exseiti^ 
but  the  court  would,  in  such  case,  protect  the  defendant  from  tin  » 
necessary  costs.    Miller  ^  al.  v.  MUfordj  2  S.  &  R.  35. 

193.  Where,  on  a  judgment  against  three,  the  land  of  CNie  waisill 
by  Jifi.fa.  to  the  plaintiff's  attorney,  and  afterwards,  on  the  motionrf 
the  attorney  and  a  suggestion  of  default  in  payment,  the  court  set  askii 
the  sale,  and  on  an  alias  fi.  fa,  the  land  of  another  defendant  was  vH^ 
the  proceedings  were  held  to  be  regular.  Pearson  v.  Morrisonjl^^ 
R.  20. 

194.  An  inquisition  is  necessary  though  there  is  an  mortgage  opoi 
the  land;  and  a  venditioni  exponas^  without  a  previous  coDdemoatioi 
under  such  circumstances,  is  irregular.    Naples  v.  Minier^  3  P.  R.  471 

195.  It  is  no  objection  to  an  inquisition  valuing  real  estate,  that  tk 
jurors  iQade  separate  estimates  of  value,  which  were  added  togetktf} 
and  the  medium  value  returned  as  their  valuation  of  the  property;  tlii 
course  having  been  resorted  to  by  them,  not  as  a  decision  of  thequotifl^ 
but  as  an  approximation  to  unanimity.     fVhite  v.  fFhiie,  5  R.  61. 

196.  Nor  is  the  validity  of  the  inquisition  affected  by  the  preseoeeii 
th^  sheriff  with  the  inquest,  where  there  did  not  appear  to  hare  bees 
any  improper  interference  with  their  duties  on  his  parL    Ibid. 

197.  Where  the  defendant  in  the  execution  had  made  an  assigooeit 
under  the  insolvent  law,  it  was  held  that  he  had  no  right  to  dispeifli 
with  the  inquisition;  and  the  court  set  aside  the  sale  at  the  iostaooeoi 
another  judgment  creditor.    Pepper  v.  Cqpelandy  2  M.  419. 

198.  Where  an  administrator  in  1830  by  agreement  waived  to  inqo*- 
sition,  it  was  held  that  a  sale  without  a  condemnation  was  good  B^ 
V.  Devlingj  8  W.  403. 
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99.  The  written  consent  of  the  defendant  in  the  execution  will  render 
lie  of  land  on  a  fi,  fa.  good,  although  such  written  consent  was  not 
d  in  the  office  before  the  advertisement  and  sale,  but  was  handed  to 
sheriff,  who  returned  it  to  the  office  with  the  Ji.  fa.  Overton  v. 
zerj  7  W.  331. 


E.  of  the  liberari  faeiaSy  and  tevari. 

!00.  On  a  levari  facias 9  Issued  under  the  6th  section  of  the  act  of 
)5,  being  returned,  **7?o/  sold^  for  want  of  buyers,*^  the  practice  has 
in  to  take  an  alias  levari  facias,  and  not  a  liberari  facias^  although 

act  directs  the  latter.     Topper  v.  Taylor,  6  S.  &  R.  173;  S.  P.  Fed- 

V.  Hollinshed,  9  S.  &  R.  277. 

201.  The  return  of  the  sheriff  to  a  liberari,xhdX  he  had  delivered  pos- 
sion,  does  not  prove  an  actual,  but  virtual  delivery;  and,  except  where 
t  defendant,  or  his  tenant,  is  in  possession,  (by  the  act  of  13th  April, 
)7,)  the  plaintiff  must  resort  to  his  ejectment.  Thomas  v.  Wright^  9 
fcR,87. 

202.  Where  lands  have  been  extended  under  a  liberari  faciaSj  and 
Fore  the  expiration  of  the  term  they  are  sold  under  a  subsequent  exe- 
:ion,  the  first  creditor,  if  he  has  managed  the  land  with  due  skill  and 
igence,  is  entitled  to  account  according  to  the  actual  profits,  and  not 
wording  to  the  valuation  of  the  inquest.  Wall  v.  Lloyd^s  Ex^rs,  1  S. 
R.  220. 

203.  Where  a  house  had  been  delivered  to  the  plaintiff  on  a  liberari 
eiasj  the  court  discharged  a  rule  to  show  cause  why  it  should  not  be 
rrendered  to  the  vendee  of  the  defendant,  on  his  bringing  into  court 
)  principal,  interest  and  costs,  but  intimated  that  a  scire  facias  ad 
mputandum  might  be  brought.     Carlisle  v.  Cunningham,  1  D.  81. 

204.  A  liberari  facias  with  a  delivery  of  possession  is  a  satisfaction 
the  debt.     Barnet  v.  TVashebaugh,  16  S.  &  R.  410. 

205.  A  plaintiff  in  possession  of  the  defendant's  land,  under  a  liberari 
•ciets  which  has  been  set  aside,  and  restitution  awarded,  though  not 
tually  made,  cannot  confer  any  authority  upon  another  person  to  col- 
^  rent  from  his  tenant  of  the  premises.  Barnhart  v  Painter,  1  R.  78. 

206.  If  the  person  holding  such  authority  distrain  upon  the  tenant, 
id  upon  replevin  brought,  avow  for  rent  in  arrear,  under  a  demise  by 
B  original  plaintiff  in  the  liberari^  he  cannot  give  in  evidence  a  parol 
186  by  himself  to  the  tenant.     Ibid. 

207.  Nor  can  he  justify  the  distress  by  asserting  the  character  of  ad- 
inistrator  of  the  defendant  in  the  liberari.     Ibid. 

208.  Under  the  68th  section  of  the  act  of  1836,  a  judgment  creditor, 
!)o  issued  execution  against  a  life  estate  and  obtained  a  liberari  facias, 

virtue  of  which  the  land  was  delivered  to  him  according  to  (he 
luation  of  the  inquest,  was  entitled  to  hold  the  same  exclusively  until 
i  judgment  was  satisfied.  In  preference  to  another  judgment  creditor 
lose  judt^ment  was  earlier  in  date,  but  whose  execution  was  later. 
?ar  V.  Watts,  S  W.  319. 

209.  Upon  a  liberari  facias,  the  sheriff  is  bound  to  deliver  actual  pos- 
ssion  of  the  premises  to  the  plaintiff,  where  the  defendant  or  his  tenant 
in  possession.     Sawyer  v.  Curtis,  2  Ash.  127. 

210.  Where  a  sheriff  had  returned  to  a  liberari  facias,  **  execniei  as 
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withiu  commanded,"  it  was  held  that  the  plaiutiff  could  not  take  out  an 
alias  writ,  although  evidence  was  given  to  prove  that  actual  possessiott 
bad  not  been  delivered.    Ibid, 

F.  Of  the  sale  of  chattels  by  executiorif  and  ^eei  thereof. 

211.  Where  a  sale  of  personal  properly  wsis  made  by  a  sheriff  apoi 
an  execution,  after  five  days  notice  only,  in  pursuance  of  an  agreeoieot 
to  that  effect  between  the  plaintiff  in  the  execution  and  the  defeadaol, 
and  the  goods  were  purchased  by  the  plaintiff,  it  was  held  that  tin 
agreement  was  fraudulent,  and  the  sale  void,  as  against  a  sobsequeot 
execution  creditor.     Gibbs  v.  Neely^  7  W.  305. 

212.  Under  the  practice  of  Pennsylvania,  goods  levied  on  by j?en 
facias  are  sold  by  the  sheriff  at  public  auction,  and  in  the  absence  of 
any  directions  from  the  plaintiff,  he  pursues  the  exigency  of  the  wiil 
by  selling  at  public  sale;  and  if  he  is  guilty  of  no  fraud  or  neglect  in 
relation  to  such  sale,  he  is  not  answerable  to  the  plaintiff,  though  ti» 
goods  may  have  brought  an  inadequate  price.  Lynch  v.  The  Comtmr 
wealthy  6  W.  495. 

213.  And  there  is  no  difference  in  the  dtity  of  the  sheriff,  whether  tht 
proceeding  is  on  ei  fieri  facias  or  venditioni  exponas.     Ibid. 

214.  In  executing  b.  fieri  facias y  9,  sheriff  is  to  be  governed  in  lb 
amount  to  be  levied  by  the  sum  stated  on  the  back  of  the  writ,  and  Ml 
by  that  which  is  mentioned  in  the  body  of  the  writ;  and  this  rule  ap- 
plies to  the  amount  of  costs  endorsed,  as  well  as  to  the  debt  to  be  IcTied. 
Commonwealth  v.  APCoy^  8  W.  153. 

215.  The  endorsement,  however,  being  a  matter  in  pais,  the  sherii 
may,  in  an  action  against  him  by  the  party  in  whose  favour  the  execB- 
tion  issued,  show  that  it  was  not  the  act  of  the  proper  officer,  or  ihal  it 
was  improperly  made.    Jbid.     Sergeant,  J. 

216.  Goods  sold'  under  an  execution  by  a  constable,  are  prolcded 
from  a  sale  under  an  execution  in  the  hands  of  the  sheriff,*  though  the 
latter  mentioned  execution  be  first  delivered,  if  the  sheriff  have  made 
no  levy;  nor  is  a  knowledge  of  the  fact  that  the  goods  are  sold  under 
the  second  execution  any  impeachment  of  the  vendee's  title.  Dunctn 
V.  AV Cumber y  2  VV.  &  S.  267.     Rogers,  J. 

217.  Where  a  constable  had  levied  upon  a  schooner  lying  at  a  wharf 
in  the  county  of  Philadelphia,  and  to  enable  the  owner  of  the  cargo  lo 
unlade  it  in  the  city,  the  constable  took  from  him  a  bond  conditioned 
for  the  forthcoming  of  the  vessel  in  fifteen  days,  and  after  the  remonl 
of  the  vessel  to  a  wharf  in  the  city  she  was  levied  on  by  the  sheriff;  ii 
was  held  that  the  lien  of  the  constable's  execution  was  gone  as  against 
the  sheriff's  levy.     fVood  v.  Keller,  2  M.  81. 

218.  Where  a  fieri  facias  against  the  goods  of  ji,  deceased,  in  the 
hands  of  his  executor,  was  put  into  the  hands  of  the  sheriff,  who  madeiw 
actual  levy,  and  afterwards  an  execution  iSsued  by  a  justice,  at  thesoit 
of  another  plaintiff,  against  the  same,  was  put  into  the  hands  of  a  con- 
stable, together  with  an  execution  in  a  suit  against  the  executor  person- 
ally, and  the  constable  levied  upon  and  sold  the  goods  upon  the  execu- 
tions, the  amount  sold  being  greatly  more  than  was  necessary  to  satisfy 
the  execution  de  bonis  testatoris;  it  was  Ae/af  that  the  purchaser  acquired 
a  good  livle  lo  \h&  goods^  although  he  knew  that  there  was  a  previous 
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iition  in  the  hands  of  the  sheriff;  there  being  no  colhision  or  fraud. 
ican  V.  AT  Cumber,  2  W.  &  S.  264. 

9.  Where  an  execution  again^  an  executor  of  the  goods  of  a  tes- 
was  placed  in  the  hands  of  the  sheriff,  who  endorsed  upon  the 
that  he  had  levied  upon  the  goods,  but  in  fact  without  having  seen 
I,  or  had  them  in  his  power,  and  afterwards  an  execution  was  issued 
constable  upon  a  judgment  obtained  before  a  justice  against  the 
utor  for  the  debt  of  the  testator,  and  the  constable  levied  upon  the 
Is  and  sold  them;  it  was  held  that  the  sale  under  the  last  execution 
good,  and  that  the  sheriff  could  not  take  the  goods  out  of  the  hands 
le  purchaser.  Duncan  v.  M*Cumbery  10  W.  212. 
to.  But  where  the  later  execution  delivered  to  the  constable  was 
nst  the  executor  in  his  own  right,  it  was  held  that  the  execution  in 
lands  of  the  sheriff  was  to  be  preferred.  Ibid. 
\l.  The  principle  that  in  judicial  sales  there  is  no  warranty,  applies 
illy  to  judicial  sales  of  chattels  and  of  land.  Freeman  v.  Caldwell^ 
W.  10.     Gibson,  C.  J. 

\2.  Where  the  plaintiff  in  an  execution  purchased  at  the  sheriff's 
the  chattels  levied  on,  and  afterwards  the  chattels  were  taken  from 
by  a  replevin,  as  the  property  of  another  person,  it  was  held  that 
iudgment  was  to  be  considered  as  satisfied  pro  tanfo,  and  that  the 
itiff  was  entitled  to  another  remedy  against  the  defendant  for  the 
unt.    Id.  9. 


6.  Of  the  attachment  in  execution. 

23.  Debts  in  suit  and  unsatisfied  judgments,  are  liable  to  attachment 
xecution  under  the  act  of  1836.  Crabb  v.  Jones y  2  M.  130. 
lA.  An  annuity  directed  to  be  paid  by  a  will,  but  not  actually  due 
payable,  is  not  bound  by  an  attachment.  Cany  v.  Day,  2  M.  412. 
15.  Money  which  has  accrued  to  the  defendant  since  the  service  of 
attachment,  e.  g.  the  wages  of  a  barkeeper,  are  not  liable  to  the  at- 
iraent.     T^acy  v.  Bridges,  2  M.  352. 

86.  Money  levied  by  a  sheriff  upon  an  execution,  and  either  ac- 
ly  or  potentially  in  his  hands,  caimot  be  attached  under  the  act  of 
6.    Fretz  v.  Heller,  2  W.  &  S.  400.     Rogers,  J. 

87.  Where  an  assignment  for  the  benefit  of  creditors  was  not  re- 
led  within  thirty  days,  it  was  held,  that  the  proceeds  of  the  property 
le  hands  of  the  assignee  was  nevertheless  not  liable  to  an  aUachment 
xecution.     Williamson^.  Clarke  2  M.  153. 

88.  The  word  debt  in  the  35th  section  of  the  act  of  1836,  is  to  be 
n  in  its  strict  legal  sense.     Ibid. 

29.  The  capital  stock  of  a  bank,  owned  by  itself  and  in  its  own  pos- 
on,  whether  acquired  by  purchase  or  otherwise,  is  not  subject  to  at- 
rnent  in  execution  under  the  act  of  16  June,  1836,  for  a  debt  due  by 
>ank.  Hawley  v.  Lumberman's  Bank,  10  W.  230. 
(0.  The  salary  of  an  inspector  of  the  customs  which  has  not  accrued, 
»l  liable  to  attachment  in  execution.  Bundle  v.  SheetZy  2  M.  330. 
II.  Where  the  attachment  was  of  the  salary  of  an  inspector  of  the 
>ms,  and  it  was  laid  in  the  hands  of  the  collector  of  the  port,  it  was 
» that  as  the  garnishee  was  not  individually  a  debtor,  but  only  the 
It  of  the  United  States^  the  attachment  could  not  be  sustained.    Ibid. 
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232.  Where  a  check  on  a  bank  was  not  presmited  until  several  dayi 
after  its  date,  and  in  the  mean  time  an  attachment  in  execotioD  vaslud 
upon  the  funds  of  the  drawer  in  tl\e  bank,  it  was  heldy  that  the  latter 
was  entitled  to  preference,  and  that  the  holder  of  the  check  must  be 
postponed.     Harry  v.  fVoody  2  M.  327. 

233.  An  attachment  in  execution  cannot  be  issued  on  a  judgment  ob- 
tained prior  to  the  act  of  1836.     Bumham  v.  JusiuSy2  M.  420. 

234.  An  attachment  in  execiuion  may  be  issued  upon  a  judgment^fll 
a  scire  facias  post  annum  et  dieniy  althongh  the  original  jtidgHNi 
was  prior  to  the  act  of  1836.     Hall  v.  Geiger,  2  M.  321. 

235.  A  writ  of  attachment  in  execution  must  be  disposed  of  and  n> 
turned  before  an  alias  can  regularly  be  issued.  Purdon  v.  Purdtm^i 
M.  173.  * 

236.  An  attachment  in  execution  may  be  issued  and  executed, notwilk- 
standing  a  Ji.  fa,  and  a  ca.  sa.  have  beeu  previously  issued,  if  they  re- 
main unexecuted.     Davies  v.  Scotia  2  M.  52. 

237.  If  both  fi.  fa.  and  attachment  are  served,  the  defendant  naj 
elect  which  shall  be  set  aside.     Grant  v.  Potts^  2  M.  164. 

238.  In  a  writ  of  attachment  in  execution,  under  the  act  of  the  16tbtf 
June,  1836,  it  is  not  necessary  to  state  the  kind  or  nature  of  the  propeitf 
to  be  attached.  It  is  sufficient  if  the  writ  requires  the  sheriff  to  attaeb 
^the  goods  and  chattels,  rights,  credits,  and  moneys"  of  the  defeodai^ 
in  the  hands  of  the  garnishee.     Laymen  v.  Beamy  6  Wh.  181. 

239.  It  is  not  error  that  such  writ  required  the  sheriff  to  somioooik 
defendant  in  the  judgment  as  well  as  the  garnishee;  the  naming  of  tJK 
defendant  being  merely  surplusage.     Ibid. 

240.  A  writ  of  attachment,  which  was  issued  upon  a  judgnwt 
against  A.  L.,  directed  the  sheriff  to  attach  goods,  debts,  &c.  of  A.U 
and  to  make  known  to  A.  L.  and  C.  L.  to  appear,  &c.,  to  show  whyita 
said  judgment  should  not  be  levied  of  the  effects  of  the  said  A.  L,i 
the  hands  of  C.  L.,  &c.  To  this  writ  the  sheriff  returned  thaihebiJ 
attached  and  levied  "a  debt  of  about  S600,  due  to  the  defendant  by  the 
within  named  A.  L.,and  in  his  hands,"  and  served  the  writ  on  the  de- 
fendant A.  L.,  by  giving  him  a  copy,  &c.  Afterwards,  on  the  pelitai 
and  affidavit  of  the  sheriff,  the  Court  of  Common  Pleas  allowed  him* 
amend  his  return  as  follows:  "Served  the  within  writ  on  thewiito 
named  defendant  A.  L.,  and  also  on  the  within  named  C.  L.,  bygi^>J 
the  said  A.  and  C.  each  a  true  and  attested  copy  of  said  writ,"^ 
Heldy  that  the  court  had  power  to  allow  of  the  amendment;  that  tta 
two  returns  were  to  be  taken  together,  and  that  they  constituted  a  sum- 
cient  return.     Ibid. 

241.  If  the  garnishee,  in  a  writ  of  attachment  in  execution,  n*^' 
default  by  not  appearing  after  due  service  of  the  writ,  judgment  oii?^ 
not  to  be  given  against  him  to  be  levied  of  his  goods  and  chattels, &t 
The  judgment  ought  to  be,  that  the  plaintiff  have  execution  of  so  mndi 
of  the  debt,  &c.  due  by  the  garnishee  to  the  defendant,  and  attacbedifl 
his  hands,  as  may  satisfy  the  judgment  of  the  plaintiff,  with  interest  aw 
costs;  and  if  the  garnishee  refuse  or  neglect,  on  demand  by  the  sherifl, 
to  pay  the  same,  then  the  same  to  be  levied  of  his,  the  garnishees 
goods,  lands,  and  person,  according  to  law,  as  in  the  case  of  a  judgoieflt 

fc.  against  him  for  his  proper  debt;  and  that  the  garnishee  be  thereupon dis- 
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rged  as  against  the  defendant  of  the  sum  so  attached  and  levied,  &c. 
i. 

42.  A  writ  of  attachment  in  execution,  was  amended  hy  i\ie  precipe^ 
s  to  make  it  returnable  to  the  first  day  of  the  term,  instead  of  a  monthly 
irn  day.  •  Moss  v.  Herringy  2  M.  93. 

43.  Where  an  attachment  in  execution  was  laid  in  the  hands  of  cer- 
personSy  who  were  assignees  of  pne  of  the  defendants  for  the  benefit 

rrediiorsy  and  who  as  such  had  settled  their  accounts  in  the  Common 
i8y  where  the  matter  was  still  pending,  the  court  refused  to  quash  the 
chments  summarily,  leaving  to  the  garnishees  to  disclose  the  facts  in 
r  answers  to  the  interrogatories.     Neffv.  Love^  2  M.  128. 

44.  An  attachment  in  execution  of  the  debt  may  be  pleaded  in  abate- 
it  of  a  suit  by  the  creditor  against  the  original  debtor.  Philadelphia 
K  Ins.  V.  Smethursty  2  M.  439. 

H.  Of  the  return  to  an  execution^  and  its  effects, 

45.  A  return  to  a  venditioni  that  ^^Jl  B  (to  whom  the  property  was 
ick  ofi*}  has  neglected  and  refused  to  comply  with  the  terms  of  sale, 

pay  the  purchase-money,"  &c.,  is  insufficient.  If  a  purchaser  refuse 
iomply  with  the  terms  of  sale,  it  is  the  duty  of  the  marshal  to  offer  the 
perty  for  sale  again,  if  he  has  time  to  do  so;  and  if  not,  to  make  a 
per  return  to  that  efl^ect,  that  an  alias  venditioni  may  issue.  Wort- 
n  V.  Conynghanij  1  P.  C.  C.  241. 

S46.  If  an  execution  issue  against  several  defendants,  and  the  assignee 
iiie  pay  the  amount  to  the  sheriff,  who  marks  the  execution  satisfied, 
luch  payment  was,  in  reality,  a  purchase  of  the  judgment,  the  sheriff 
y  correct  the  endorsement  and  proceed  on  the  writ;  but,  if  the  assignee 
I  funds  in  his  hands  to  payjhe  debt,  and  there  are  circumstances  to 
»w  it  was  intended  as  a  payment,  the  jury  may  so  consider  it,  and  the 
rifPs  proceedings  afterwards,  on  the  writ,  will  be  considered  a' tres- 
is.   Kuhn  v.  Northy  10  S.  &  R.  399. 

!47.  ^\  do  not  consider  the  case  of  Kuhn  v.  North  as  settling  the 
3stion  that  an  assignee  can  proceed  on  a  judgment  purchased  with 
own  funds  by  execution.  I  agree  that  he  may  retain  for  his  judg- 
nt  in  proportion  with  others,  but  I  doubt  whether  he  can  proceed  by 
^ution,  and  sue  and  buy  in  the  trust^property  for  himself."  Keller  v. 
*•  1  P.  R.  223.    Huston,  J. 

48.  On  a  levari,  at  the  suit  of  JH,  the  sheriff  sold  land  to  B,  but  after- 
'ds,  at  the  instance  of  Ji^s  attorney,  returned  that  the  land  remained 
old  for  want  of  buyers,  B  having  made  default  in  payment.  An  alias 
^W  then  issued  to  a  subsequent  term,  under  which  the  lan4  was  sold 
?.  The  court,  afterwards,  confirmed  the  first  sale,  and  set  aside  the 
^nd,  and  ordered  that  the  sheriff  should  amend  his  return,  and  make 
sed  accordingly.  Held,  that*  these  orders  were  valid.  Vastine  v. 
^y  fy  aly  2  S.  &  R.  426. 

49.  The  Circuit  Court  will  not  dictate  to  the  marshal  what  return 
^hall  make  to  process  in  his  hands.  He  must  make  a  return  at  his 
il,  and  if  false  or  insufficient,  any  person  injured  may  have  a  legal 
icdy.    JVortman  v.  Conyngham,  1  P.  C.  C.  241. 

50.  The  sheriff  cannot  be  compelled  to  alter  his  return  as  to  matter 
vou  I. — 79 
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of/act y  but  may  amend  on  leave  given  by  the  court.    Vastine  ?.  Fwy^ 
2  S.  &  R.  426. 

251.  In  an  action  against  one  who  had  guaranteed  the  paymeptof  t 
debt  by  the  defendant  in  an  execution,  a  return  by  the  sheriff  of  ^debt 
and  costs  paid,"  made  two  years  after  the  day  on  which  the  writ  was 
returnable,  and  a  year  after  the  commencement  of  the  action,  was  luli 
not  to  be  conclusive.     fVeidman  v.  fVeitzel^  13  S.  &  R.  96. 

252.  The  sheriff  is  not  required  by  law  to  particularise  in  his  retui 
the  day  of  arrest.  His  allegation  in  that  respect  (if  he  makes  one)ji 
immaterial, and  the  party  is  not  bound  by  it.  Dolan  v.  Briggs,4  Km 
500. 

253.  A  general  return  of  goods  levied,  whereby  it  does  not  clevif 
appear  that  they  were  insufficient  to  pay  the  debts  and  costs,  does  001; 
by  the  practice  of  Pennsylvania,  dischenge  the  defendant  and  make  die 
sheriff  liable  for  the  whole  debt.  He  is  responsible  only  for  the  amooat 
of  the  personal  estate  which  he  either  actually  levied  or  might  lian 
levied  upon  the  Ji-/a,;  and  on  his  paying  the  amount  produced  bf  ih 
sale,  deducting  costs,  an  alias  ^.yb.  or  ca,  sa,  issues  for  the  residue,  wkb* 
out  further  application  to  the  court,  as  a  matter  of  course.  Littkf.Ik^ 
lancet/y  5  Binn.  272. 

254.  Therefore  a  return  to  a^.yb.,  "levied  on  grain  in  the  barn,al 
in  the  ground,  household  furniture,  &c.,  (particularly  specified)  aod  ki 
at  the  risk  of  the  plaintiff,"  is  not  evidence  that  the  judgment  wasooi- 
pletely  satisfied,  so  as  to  make  an  alias  for  the  residue  void.  M  26S. 

255.  But  a  return  to  a  fi,  fa.  of  levied  on  certain  specified  artxM 
**  together  with  the  whole  of  the  defendant's  personal  property,"  isjwiw 
facie  evidence  of  a  levy  to  the  amount  of  the  debt,  and  throws  upon  the 
officer  and  his  surety  the  burthen  of  proving  what  the  goods  were,aBfl 
their  value.     Beale  v.  Worrell,  11  S.  &  R.  299. 

256.  The  return  of  the  ujarshal  or  sheriff  cannot  be  traversed  inss 
action  between  the  parlies  to  the  suit  in  which  the  writ  issued.  /H/wt 
V.  Hursl,  1  P.  C.  C.  441.    Diller  v.  Roberts,  13  S.  &  R.  60. 

257.  The  return  of  the  sheriff  to  ^fi,fa,  is  no  evidence  of  a  Ievy,iii> 
replevin  by  him  for  the  goods.    Snyder  v.  Beam,  1  Br.  366. 

258.  But  a  return  by  a  sheriff  to  a  venditioni,  that  he  had  sold  landtj 
.^,  \s  prima  facie  evidence  of  the  sale,  &c.,  in  an  action  by  ihesberfi 
against  ^  to  recover  the  purchase-money.  Hyskill  v.  Givin,  7  S.H 
369.     Cash  v.  Tozley,  1  W.  &  S.  519. 

259.  It  is  not  error  that  ^fi.fa.,  issued  in  order  to  found  a  ttM^^ 
was  returned  N,  E,  I.    M^Cormick  v.  Meason,  1  S.  &  R.  ^^^        ^ 

260.  A  writ  of  venditioni  exponas  is  directed  generally  10  the  shfn- 
of  the  county;  and  if  the  sheriff  who  receives  the  writ  goes  out  of  oE« 
before  it  is  executed,  his  successor  may  proceed  upon  it  to  sell  ihepr^ 
perty, and  make  a  deed  to  the  purchaserv  Leshey  v.  GardnerjSy^'^ 
S.  314. 

261.  Where  it  is  clear  that  the  judgment  still  remains  unsatisfie(i,iti^ 
not  usual  for  the  court  in  ordinary  cases  to  interfere  so  as  to  prevent  i 
sale  of  land  taken  in  execution,  whether  the  defendant  has  an  interest  w 
it  or  not.     Seitzingerv,  Fisher,  1  W.  &  S.  296.     Kennedf,  J. 

262.  But  where  it  appeared  that  the  lieq  upon  real  estate  vras  foo^j 
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"as  held  that  the  court  might  set  aside  the  levy,  although  they  could 
.set  aside  the  execution  altogether.    Id,  293. 

"ythe  proceedings  under  a  venditioni;  and  of  the  sheriff^ a  sale  of  real 

estate. 

63.  A  sheriff's  sale  of  lands,  without  a  venditioni  exponas^  is  in7a« 

Porter  v.  Neelan,  4  Y.  lOS;   S.  P.  Glancy  v.  JoneSy  Id,  212. 
!64.  And  where  a  levy  is  set  aside,  and  a  venditioni  exponas  is  is- 
d  without  a  new  levy,  a  sale  under  it  is  void.    Burd  v.  Dansdale^  2 
in.  30. 

(65.  A  venditioni  exponas^  without  a  previous  fi.  fa,  on  the  same 
gmeni,  is  irregular,  and  will  be  quashed,  and  a  sheriff's  sale  under  it  • 
aside,  on  motion;  although  the  land  has  been  levied  on  and  con- 
nned  by  virtue  ofafi,  fa.  on  another  judgment  against  the  same  de- 
dant.     Lippincott  v.  Tanner^  1  M.  286. 

S66.  In  Pennsylvania,  the  death  of  either  of  the  parties  after  a  fieri 
Has  issued,  does  not  prevent  the  venditioni  from  issuing  immediately 
on  the  return  of  xhefi.fa,:  a  scire  facias  is  not  necessary.  Bleecker 
Bond,  4  W.  C.  C.  R.  6. 

267.  It  is  not  error  that  a  venditioni  exponas  was  not  signed  by  the 
^thonotary,  if  it  issued  under  the  seal  of  the  court.  M^Cormick  v. 
eason,  1  S.  &  R.  92. 

868.  The  notice  required  by  law  to  be  given  by  the  sheriff  to  the  de- 
idant,  of  a  sale  of  his  real  estate,  need  not  be  either  written  or  printed, 
usmore  v.  Oordon,  1  Br.  320. 

S69.  A  sale  of  lands,  after  the  return  day  of  the  venditioni  exponas^ 
not  void,  if  the  lands  were  advertised  for  sale  on  a  day  before,  and  the 
e  was  continued  by  adjournment.  Burd  v.  Dansdalcy  2  Binn.  80. 
*Cormick  v.  Meason,  1  S.  &  R.  92. 

^7o.  And  where  it  appeared  to  have  been  long  the  practice  in  a  county 
the  sheriff  to  sell  after  the  return  day,  a  sale  under  such  circumstances 
8  held  to  be  valid.  Blythe  v.  Richards.  10  S.  &  R.  261. 
•7l.  Under  the  63d  sect,  of  the  act  of  1836,  there  must  be  three  weeks 
Mreen  the  first  advertisement  and  the  day  of  sale;  it  is  not  sufficient 
t  the  sale  was  advertised  in  every  week  of  three  weeks  preceding  the 
''  of  sale.    Francis  v.  NorriSj  2  M.  150. 

'72.  If  a  defendant  agree  in  writing  to  waive  the  Inquisition,  and  that 
land  may  be  sold  on  ihe  fieri  facias ,  this  will  not  authorise  the  sheriff, 
i«  the  act  of  1836,  to  sell  after  the  return  day.     Cash  v.  Tozer,  I  W. 
^-  519. 

'73.  A  sheriff's  sale  is  not  within  the  statute  of  frauds.  Ibid. 
•  74.  Where  a  levy  and  inquisition  were  set  aside  by  the  court,  but 
^.  fa.  was'  not  set  aside,  and  afterwards,  after  the  return  day  of  the 
/a.,  a  new  inquisition  was  held  and  returned  with  the  fi.  fa,;  and  a 
tditioni  issued,  under  which  the  land  was  sold;  it  was  held,  that  the 
lit  of  an  alias  fi,  fa,j  and  of  a  new  levy,  did  not  vitiate  the  sale. 
'Wnpson  V.  Phillips,  1  Bald.  246. 

^75.  The  sheriff  is  bound  to  sell  the  defendant's  personal  property  be- 
^  he  can  proceed  to  sell  his  lands;  but  he  may  proceed  otherwise  with 
»  consent  or  desire  of  the  party.    May  bury  v.  Jones,  4  Y.  21. 
^76.  The  sheriff  cannot  sell  more  land  than  he  baa  levied  on,  and  the 


inqiusitioD  cannot  enlarge  the  aheriff'a  lery.    Eod^ien  r.  OjiiRa,4T. 

111. 

877.  The  provisions  of  sect  3,  of  the  act  of  1700,  and  sect  5,  of  lb 
act  of  1705,. that  the  homestead  of  the  debtor  shall  not  be  sold  tiUl  jw 
after  judgment,  has  long  been  deemsd  obsolete,  and  has  not  bees  p» 
soed.    JUDorAeotf  ▼.  Peore^  8  T.  456. 

878.  There  is  no  resemblance  between  the  cases  of  sales  of  red  ettft 
by  order  of  a  conrt  of  chancery,  and  under  ezeeations  in  PennrlfiBiL 
22jefay'«  Ca»ef  Com.  Pleas,  April,  1880, 1  Joamal  Jansprodeoee,  81 

879.  On  a  vendUioni  exponas,  the  sheriff  most  sell  net  mersly  tods 
highest,  but  the  best  bidder;  therefore,  if  the  highest  bidder  is  amUia 
pay,  the  sheriff  may  make  an  offer  to  the  next  highest;  aiid  if  tht  fn* 
party  is  not  paid  for  after  a  sale,  the  retom  shoold  be,  that  the  ^prnsM 
were  knocked  down  to  «tf,  for  so  moch;  that  the  said  «tf  has  not  psid  lb 
pnrchase-money,  and  that,  therefors,  the  premisea  remain  osaili' 
Zanizinger  t.  Pok,  1 D.  419. 

88a  The  general  rule  is,  that  the  sheriff  shoold  sdl  diftrsm  barf 
ground,  houses,  or  parcels  of  land  separately,  and — nnleai  tiiera  m 
special  circumstances— the  court  will  set  aside,  a  sale  made  dlAni^ 
£romthisrti&.  il^erfOfi ▼.  MeAolfon, 8  Y.  518.  Braun^ehnw.HtrtL 
Biiters  t.  WalUs,  dted  8  Y.  51J.  Harrison  ▼.  Briiion,  8  T.  51& 
Rowley  r  Browne,  1  Binn.  61.  - 

881.  Thus,  where  execution  was  levied  upon  three  housss, and  ibiil 
of  ground  upon  whidi  they  were  erected,  which  was  so  divided  is  part 
of  &ct,  that  a  portion  of  it  was  used  with  each  tenement,  botaoflsia 
ground-rent  was  payable  out  of  it,  by  the  deed  under  wbidi  the  defesM 
held,  and  the  sheriff  sold  the  whole  in  one  body,  the  court  set  aside  Ai 
sale.     Rowley  v.  Browne,  I  Binn.  61. 

283.  But  the  rule  holds  only  when  distinct  pieces  of  property  can  ooi* 
veniently  and  reasonably  be  sold  separately.  Therefore,  thoagh  tbes 
be  distinct  tenements  on  one  entire  farm,  occupied  by  diflfereot  persooii 
they  must  follow  the  principal  estate  and  be  sold  as  parcel  of  it  Sa,if 
after  judgment,  the  defendant  sells  part  of  the  land,  and  separate^  tki 
tract  by  an  ideal  line,  the  sheriff  may  sell  the  whole.  DickeyU  Ct»i 
Com.  Pleas,  April,  1820, 1  Journal  Jurisprudence,  91. 

283.  A  sale  by  a  sheriff  of  two  undivided  third  parts  of  three  coniigi* 
ous  houses  on  one  tbi,  was  confirmed  by  the  court  Prior  v.  Britttit 
2  Y.  549. 

284.  A  sale  of  real  estate  was  set  aside,  because  a  house,  erected  m 
the  lot  sold,  was  not  mentioned  in  the  sheriff's  adverti^ment,  aitboKh 
at  the  time  of  sale,  parol  mention  was  made  of  the  fact  by  the  sheiil 
Passmore  v.  Oordon,  1  Br.  320, 

285.  If  puffers  are  employed  to  bid  at  a  sheriff's  sale,  it  is  a  frandsi 
the  real  bidders,  and  will  render  the  sale  void.  ZhnaUton  v.  IfRv^ 
Br.  346.     [But  see  Auctions.] 

286.  The  court  will  set  aside  a  sheriff's  sale,  if  it  appears  thatthe 
purchaser  possessed  a  knowledge  of  facts  unknown  to  others  vhoii- 
tended  the  sale,  and  which,  if  made  known,  would  have  influenced tls 
sale.     Hutchinsof^  v.  Moses,  1  Br.  187.  ^       . 

287.  When  mortgaged  property  has  been  incorrectly  des&ibed  in  tta 
dieriff's  advertisement,  as  subject  to  a  larger  ground-rent  than  it  actmllf 
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Diigh  the  mistake  is  rectified  before  the  sale,  yet,  if  sold  at  an  under 
3,  the  court  will  set  aside  the  sale.     Wells  v.  Pftiffer^  4  Y.  203. 

8.  The  court  will  not  set  aside  a  sheriff's  sale  of  a  life  estate  at  the 
nte  of  a  judgment  creditor,  where  there  has  been  delay  in  conse- 
ce  of  which  the  purchaser  has  paid  off  earlier  liens  on  the  properly, 
;here  is  no  proof  of  inadequacy  of  price.     Welch  v.  Murray y  4  Y. 

9.  Inadequacy  of  price  is  not,  of  itself,  a  sufficient  reason  for  setting 
a  sheriff's  sale.    Wtitztll  v.  /Vy,  4  D.  221.    Dickey^ s  Case^  Com. 

\y  April,  1820,  1  Journal  Jurisprudence,  92.  Murphy  v.  M Chary ^ 
405.  Coopw  V.  Oalbraithy  3  W.  C.  C.  R.  546.  Carson's  Sale^  6 
40. 

0.  And  where  an  offer  was  made  with  security  that  the  property, 
lin  set  up  for  sale,  should  bring  a  large  advance,  the  court  declared 
Lhey<had  not  power  to  open  the  biddings,  and  refused  to  set  aside 
ale.    Dickey* s  CasCy  ut  supra. 

1.  But,  whenever  there  is  an  appearance  of  fraud  at  a  sheriff's  sale, 
^adequacy  of  price— though  not  conclusive  in  itself  to  avoid  a  sale 
brds  an  argument  of  great  weight  against  a  purchaser  to  whom  the 
I  is  imputed.     Weitzell  v.  /Vy,  4  D.  22 1 . 

2.  Mere  deficiency  of  price  is  not  of  itself  a  sufficient  ground  to  set 
»  a  sheriff's  sale  under  an  execution^  when  the  proceedings  have 

regular.     Simon  v.  Simon^  1  M.  404. 

3.  But  this  rule  has  not  been  extended  to  the  case  of  sales  made  bjr 
r  of  the  court  in  proceedings  in  partition.    Ibid, 

4.  An  application  to  set  aside  a  sale,  under  proceedings  in  partition, 
granted  on  the  ground  of  inadequacy  of  price;  on  condition  that  the 
laser  should  be  paid  interest  on  his  purchase-money,  from  the  time 
yment  to  the  sheriff.    Ibid 

5.  If  the  conditions  of  sale  are,  that  the  purchaser  shall  pay  in  ten 
,  and  that  the  sheriff's  deed  shall  be  delivered  at  a  subsequent  day, 
hat,  if  the  purchaser  refuse  to  comply  with  the  conditions,  the  pro. 

to  be  sold  at  his  risk;  and  the  purchaser  gives  bond  to  comply  with 
onditions,  he  is  liable  on  the  bond  without  a  re-sale.  Friedly  v. 
?/z,  9  S.  &  R.  156. 

6.  A  sheriff  is  bound  to  sell  the  interest  of  the  defendant  in  real 
?,  without  terms  or  condition,  ^ulenbaugh  v.  *  Umbehauer,  8  W. 
Per  Cur. 

7.  Where  by  a  family  agreement,  one  of  the  sons  of  an  intestate  took 
eal  estate  with  condition  to  pay  the  debts,  and  to  divide  the  balance 
)g  the  widow  and  heirs,  and  the  land  was  taken  in  execution  for 
iebt  of  the  son  so  taking;  it  was  held,  that  the  sheriff  could  not  sell 
!Ct  to  such  condition,  and  that  the  purchaser  took  it  discharged 
ifrom,  although  he  bought  it  expressly  subject  thereto.     Id.  48. 

8.  A  sheriff  is  bound  to  sell  a  debtor's  whole  interest  in  the  land, 
3an  lawfully  reserve  nothing  for  him,  either  in  the  land  or  the  price 

JReigte  v.  Seiger^  2  P.  R.  340.     Fretz  v.  Heller,  2  W.  &  S.  399. 

ERS,  J. 

'9.  Wheje  land  was  devised  to  t/?,  charged  with  the  payment  of  the 
est  upon  a  certain  sum  to  the  widow  of  the  testator,  and  with  the 
nent  of  the  principal  after  her  death,  among  certain  children,  of  whom 
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A  was  one,  and  the  land  was  taken  in  ezecation  aa  the  propeity  of  A^ 
and  purchased  by  B%x  a  sheriff's  sale,  subject  to  tlie  payment 'of  tin  is- 
terest  to  the  widow,  and  of  the  whole  principal  after  hw  detdi  to  the 
legatees;  it  was  hM\  that  as  respected  the  shiure  of  «tf  of  the  prisct 
sum  after  the  death  of  the  widow,  B  was  liable  for  it  to  the  riiml^  iak 
that  it  conld  not  be  attached  under  the  act  of  1836,  as  money  doe  Iqr  J 
to  A.    Id.  397. 

300.  Where  the  plaintiff  in  an  execution  had  the  control  abo  of  a 
prior  mortgilge  upon  the  premise^  it  was  hM  that  he  was  not  boori 
to.  make  known  to  other  bidders  the  amount  that  waa  due  opoo  lb 
mortgage,  nor  to  inform  them  whether  the  property  was  to  be  mU  sib- 
ject  to  the  prior  mortgage  or  otherwise,  althongh  interrogated  in  refpat 
to  those  points;  and  the  sale  to  the  plaintiff  was  confirnm,  althongh  k 
became  the  purchaser  of  the  premises,  at  a  price  allied  to  be  gntflf 
below  their  value.     Carson^s  Sak^  6  W.  140. 

301.  It  is  not  the  duty  of  a  sheriff  selling  real  estate  under  an  e» 
cutioii,  to  make  known  whether  the  property  is  sold  subject  to  or  di* 
charged  from  a  certain  prior  mortgage.    IbUL 

309.  The  court  refused  to  set  aside  a  sale  of  real  estate,  on  the  gmal 
that  one  of  the  defendants  was  the  purchase^  be  being  the  bmhiiiM!  i 
another  defendant,  who  with  her  trustee  had  ezecnt^  a  mortgtge  i 
her  separate  estate,  which  by  the  terms  of  the  tnist  deed  aright  hM 
been  executed  without  him.    Kern  ▼.  Mvrphy^  9  M.  157. 

303.  It  is  not  a  sufficient  reason  fpr  setting  aside  a  ssle  that  ii 
plaiiitiff*8  counsel  did  not  receive  special  notice  of  the  intended  la^f 
cording  to  an  alleged  practice,  in  consequence  of  which  neglect,  thepos 
was  inadequate.     Ibid. 

304.  Judgment  creditors  and  others  may  unite  in  the  purchase  of  thir 
debtor's  property  at  sheriff's  sale,  if  all  be  open  and  fair.  It  istbeoi 
to  be  accomplished  which  makes  the  combigation  lawful  or  othervift 
If  it  be  to  depress  the  price  of  the  property  by  artifice,  the  pnrchasewil 
be  void:  if  it  be  to  raise  the  means  of  payment  by  combioation,ortt 
divide  the  property  for  the  accommodation  of  the  purchaser,  it  will  be 
valid.     Small  v.  JoneSy  1  W.  &  S.  136, 137.     Gibson,  C.  J. 

305.  Where  there  was  an  agreement  between  certain  judgs* 
creditors,  for  the  purchase  of  the  real  estate  of  the  debtor  at  the  sbefiA 
sale,  by  which  the  purchase  was  to  be  shared  between  them,  the  eftt 
of  which  was  to  squeeze  out  intermediate  judgment  creditors;  it  vs 
held^  that  the  agreement  was  bad,  and  the  sale  void  as  against  thedebuv* 
because  it  held  out  an  inducement  to  the  junior  judgment  creditors  not  0 
bid  at  the  sale.     Id.  138. 


k 


K.  When  a  8heriff*s  sale  unU  be  set  atide. 

(a)  When  and  by  whom  the  application  must  be  modi. 

306.  When  the  sheriff  comes  to  acknowledge  his  deed,  the  comt  iniT» 
if  there  have  been  fraud  or  unfair  practices,  set  aside  the  sale.  A'c^' 
Casty  Common  Pleas,  April,  1S20,  1  Journal  Jurisprudence,  S9. 

307.  But  a  rule  to  show  cause  why  a  sheriff's  sale  of  land  shooUDOt 
be  set  aside,  by  reason  of  the  improper  conduct  of  the  sheriff  at  the  sale) 
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uot  be  granted  after  the  deed  has  been  acknowledged  at  a  preceding 
I.    JMPCulloMs  Case,  i  Y.  40.    Blair  v.  Oreenway^  1  Br.  218. 

05.  A  stranger,  who  clainns  by  a  title  paramount  to  that  of  the 
indant  in  the  execution,  cannot  apply  to  the  court  to  set  aside  a  levy 
sale  of  the  land.     Olasseil  v.  Wilson,  4  W.  C.  C.  R.  59. 

09.  On  a  motion  for  an  order  that  the  sheriflf  perfect  the  title  to  certain 
Is,  sold  by  the  late  sheriff,  on  a  venditioni  exponas,  the  court  refused 
iquire  whether  the  judgment,  on  which  the  sale  was  made,  was  un- 
ly  obtained,  but  left  the  question  to  be  tried  in  an  ejectment.  Field 
Parley  4  S.  &  R.  82. 

WTuU  informality  in  the  execution  ^c,  mil  be  sufficient  cause  for  setting 

aside  the  sale. 

10.  It  is  not  sufficient  ground  for  setting  aside  3,Ji.fa.  executed  on 
defendant's  land,  that  since  the  inquisition,  sufficient  personal  pro- 
y  has  been  found.     Hunt  v.  MClure,  2  Y.  387. 

LI.  It  is  not  error  that  in  an  action  against  executors,  where  the  judg- 
t  was  de  bonis  testatoris,  the  writ  commanded  the  sheriff  to  levy  on 
property  of  the  defendants,  as  executors.    M^Cormick  v.  Meason^ 
&  R.  92. 

12.  A  mistake  in  Kfi.fa,  or  venditioni  of  the  name  of  the  plaintiff^s 
itor,  as  William  M^Dotoell  for  William  Dowell,  is  only  a  clerical 
ake,  which  does  not  affect  the  validity  of  a  sale  under  it.  Cluggage 
Duncan,  1  S.  &  R.  111. 

13.  That  the^.yh.  by  virtue  of  which  lands  vrexe  sold,  only  directed 
sheriff  to  levy  on  the  goods  and  chattels,  &c.  is  not  a  sufficient  reason 
netting  aside  the  sale.     Andrew  v.  Fleming,  2  D.  93. 

14.  The  want  of  an  inquisition  does  not  vitiate  a  sale,  where  it  is 
ent  that  the  debt  and  costs  could  uot  be  satisfied  within  seven  years, 
of  the  annual  rents  a,nd  profits.  Duncan  v.  Lamreiice,  Nisi  Prius, 
^  as  stated  2  Y.  150. 

15.  Under  the  act  of  I6th  April,  1827,  an  appeal  does  not  lie  from 
>rder  of  the  court  below,  setting  aside  a  sheriff's  sale.  Young's 
eal,  2  P.  R.  380. 

6.  Where  the  Common  Pleas  set  aside  a  sherifl^s  sale,  upon  the 
^dant's  paying  into  court  the  amount  of  the  judgments  against  him, 
without  any  allegation  of  fraud  or  abuse,  the  decision  was  strongly 
iemned  by  Ross,  J. — Gibson,  C.  J.  concurring;  the  other  judges 
ig  no  opinion.    Ibid. 

^fthe  effect  of  a  sheriff^  s  sale  of  real  estate  upon  judgments,  mortgages, 

and  other  incumbrances.  j^ 

17.  Whether  a  sale  of  lands,  under  a  later  judgment,  will,  in  any 
ree,  affect  the  lien  of  a  prior  judgment,  dubitatur,  in  Young  v.  Tay~ 
2  Binn.  218.  Keen  v.  Swaine,  3  Y.  561.  Com.  v.  Alexander,  14 
:  R.  262. 

18.  A  sale  by  a  sheriff,«on  a  levari  facias,on  a  second  mortgage  free 
.11  incumbrances,  was  confirmed  under  the  special  circumstances  of 
case.    Keen  v.  Swaine,  3  Y.  561. 

19.  It  has  been  a  practice  of  long  standing  in  Pennsylvania,  when 
sheriff  sells  land  by  virtue  of  an  execution^  to  sell  it  for  lisfultvalue^ 
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withoat  regard  to  the  lien  of  judgments,  and  to  apply  the  purchase- 
noney  to  the  discharge  of  those  liens,  according  to  their  order.  Bank 
of  North  America  r7  Fitzsimons,  3  Binn.  358;  S.  P.  Semple  v.  Buri^ 
7  S.  &  R.  290. 

320.  Where  land  has  been  sold  nnder  an  elder  jodgmenty  it  is  the 
settled  practice  to  apply  the  proceeds  of  sale  to  the  payment  of  ali  io- 
cambrances,  whether  by  judgment  or  mortgage,  according  to  thdr 
priority.     Lindtt  v.  Xevil/e^  13  S.  &  R.  229. 

321.  Where  the  sheriff  has  sold  the  interest  in  land  of  one  who  his 
made  a  contract  of  purchase,  and  taken  possession,  but  has  not  receired 
a  deed,  the  judgment  creditors  of  the  vendee,  and  not  the  vendor,  in 
entitled  to  be  paid  out  of  the  proceeds.  Jluwerter  v.  Mathiot^  9  S.t 
R.397. 

322.  But  the  vendor  retains  his  lien  for  the  unpaid  purchase-money, 
and  may  follow  the  land  into  the  hands  of  the  sheriff's  vendee.   Ibid, 

323.  If  land,  wfiich  had  been  conveyed  by  wj  to  £,  be  sold  at  sherilPk 
sale,  under  a  judgment  obtained  against  By  the  purchaser  takes  it  dis- 
charged of  a  subsisting  judgment  against  wj,  if  the  purchaser  paid  thefoll 
value  of  the  land,  and  unless  the  sheriff  had  sold  the  land  expressly  sub- 
ject to  prior  liens.     Com,  v.  •Alexander,  14  S.  &  R.  257. 

324.  Whether  the  lien  of  the  judgment  against  wj,  would  not  be  lost, 
if  his  attorney  permitted  the  misappropriation  of  the  proceeds  of  a  |m> 
vious  sale  of  other  land  of  wf,  on  a  judgment  against  him,  Quert.  Ibii 

325.  Where  land,  which  had  been  devised  to  wj,  subject  to  the  pay- 
ment of  legacies,  was  sold  at  sheriff's  sale  as  the  property  of  •'^,  it  wn 
ruiedf  that  the  proceeds  of  the  sale  should  be  applied,  in  the  first  place, 
to  the  discharge  of  the  legacies.     Nichols  v.  PostUthwaitey  2  D.  131. 

326.  A  judicial  sale  extinguishes /te/i^  only,  noj  e^/a/e^.  Catling. 
Robinson^  2  W.  478.     Gibson,  C.  J. 

327.  It  may  he  reasonable  that  a  younger  lien  creditor  should  not  be 
at  liberty  to  disturb  an  older  incumbrance,  where  there  is  no  surplus  to 
be  got  at;  and  at  one  time  an  idea  prevailed  in  the  country,  on  what 
authority  I  know  not,  that  the  sale  might  be  set  aside,  if  no  part  of  the 
proceeds  were  found  to  reach  the  execiMion  of  the  seizing  creditor.  We 
give  no  opinion  about  that.  Corporation  v,  Wallactj  2  R.  136.  Git* 
SON,  C.  J. 

328.  Judicial  sales  divest  all  liens,  whether  general  or  specific;  and 
the  exceptions  to  the  rule  are  grounded  on  special  and  peculiar  circtUD- 
stances.     M*Lanahan  v.  Wyanty  1  P.  R.  112.     Rogers,  J. 

329.  Generally,  by  the  laws  of  this  state,  a  purchaser  at  sheriff's  sale 
takes  the  land  clear  of  all  incumbrances',  of  what  kind  or  nature  soerer; 
ground-rents  ih  fee  and  certain  cases  provided  by  act  of  assembly^ex* 
cepted.     Fickes  v.  Ersick^  2  R.  166.    Huston,  J. 

330.  It  seems  that  if  land  is  levied  upon,  and  sold  and  conveyed 
expressly  subject  to  some  specific  lien,  it  may  be  held  subject  to  sncfa 
lien.     Ibid. 

331.  If  either  the  plaintiff  or  defendant  ask  it,  the  court  most  set 
aside  a  levy  or  sale  subject  to  incumbrances.     Ibid.     Huston,  J. 

332.  Since  the  act  of  1830,  a  sale  may  be  made  clear  of  a  prior 
mortgfige;  but  to  effect  this,  it  must  be  with  the  consent  of  the  mort- 
gagee, of  the  plaintiff  in  the  execution,  and  of  the  defendant:  and  this 
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It  to  appear  Iq  the  levy,  advertis^ent  and  conditions  of  sale,  and 
i«  deed.  It  will  not  do  to  let  it  rest  on  parol  proof  of  what  was 
at  the  time  of  the  sale;  it  must  in  some  shape  appear  in  the  pro- 
tngs — must  form  a  part  of  the  record  of  the  sale.  Shultze  v.  Diehlj 
R.  378.  Huston,  J. 
is.  The  lien  of  the  widow's  third  of  the  valuation  of  land  of  an 
state,  is  not  divested  by  a  sheriff's  sale  of  the  land,  under  a  subse- 
nt  judgment  or  mortgage.  Fisher  v.  Kearij  1  W.  259.  Huston,  J. 
M.  I  apprehend  that  in  no  case  has  it  ever  been  determined  that  the 
of  a  judgment  was  not  discharged  by  the  judicial  sale  of  the  land, 
ough  made  before  the  money  became  payable  upon  the  judgment. 
iman  v.  Hellmanj  4  R.  447.    Kennedy,  J. 

35.  Wherever  the  real  amount  or  value  of  the  lien  or  charge  upon 
land  is  capable  of  being  reduced  at  any  time  to  a  sum  certain  in 

ley  by  mere  calculation,  and  is  of  a  pecuniary  character,  I  can  per- 
«  no  sufficient  reason  for  distinguishing  it  from  a  case  where  it  is  a 
L  certain,  and  payable  at  or  before  the  time  of  sale.    Ibid.    Ken* 

.T,  J. 

36.  I  give  no  opinion  on  the  case  of  an  annuity,  or  rent  charged 
Q  land  during  the  life  of  the  party.    Jbid, 

37.  By  a  series  of  decisions,  a  general  rule  has  been  established, 
;  the  party  purchasing  at  a  judicial  sale  fairly  made,  shall  hold  the 
1  free  not  only  from  liens  on  account  of  the  debts  of  the  person  as 
Me  estate  it  is  sold,  but  on  account  of  the  debts  of  the  previous 
oers  of  the  land  from  whom  he  derived  his  title.  Luce  v.  Sniuely^ 
V.  397.    Kennedy,  J. 

>38.  The  exceptions  to  this  rule  are  prior  mortgages  by  act  of  assem- 
,  and  liens  consisting  of  aimual  payments,  to  be  made  for  an  uncer- 
I  length  of  time.    Ibid,    Kennedy,  J. 

t39.  Before  the  act  of  1830,  a  sale  under  a  younger  judgment,  dis- 
.rged  the  lien  of  a  mortgage.  fVillard  v.  NorriSy  2  R.  56.  APOrew 
Lanakarif  1  P.  R.  44. 

NO.  Where  part  of  the  mortgaged  premises  had  been  conveyed  by 
mortgagor  to  a  stranger,  and  upoh  a  judgment  against  such  alienee, 
part  so  conveyed  was  taken  in  execution  and  sold;  it  was  held  in 
court  below,  that  this  sale  divested  the  lien  of  th^  mortgagor  pro 
io,  although  no  part  of  the  proceeds  had  been  received  by  the  mort- 
ee;  and  the  Supreme  Court  affirmed  the  judgment.  Hoover  v. 
c/A,2P.  R.  135. 

tl.  A  sale  by  a  sheriff  (previously  to  the  act  of  1830,)  of  a  part  of 
mortgaged  premises,  under  a  'judgment  younger  than  the  mortgage, 
red  against  one  claiming  title  under  the  mortgagor;  ^«ivas  heldj  to 
nerate  the  land  sold  from  the  lien  of  the  mortgage,  though  the  mort- 
^  was  not  due  at  the  time  of  the  sheriff's  sale.  The  Corporation, 
V.  Wallace,  3  R.  109.  (Ross,  J.  dissenting.) 
t2.  A  being  the  owner  of  a  large  lot  of  ground  in  the  city  of  Phi- 
tlphia,  mortgaged  the  same  in  1805,  to  the  plaintiff,  to  secure  pay- 
it  of  a  certain  sum  payable  in  1821— and  in  1810,  conveyed  the 
tgaged  premises  to  B,  who  in  1810  and  1812,  conveyed  parts  of  the 
Hises  to  C,  D  and  E.  In  1816,  ^  reconveyed  to  Ji  the  remainder 
hb  lot    In  I817|  Ji  conveyed  a  part  of  the  lot  thus  reconveyed  to 
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him  to  Fy  taking  a  mortgage  for  p|irt  of  the  purchase-money,  whidi hi 
assigned  to  Gj  who  sued  out  a  levari  facias^  and  purchased  the  lotunte 
a  sale  by  virtue  thereof;  but  being  the  plaintiff  in  the  execution,  pii| 
no  money  to  the  sheriff  except  the  costs.  In  the  same  year  (1817),dl] 
conveyed  two  other  lots  (being  the  remainder  of  the  lot  recoDveyedl 
him  by  B^)  to  G^  H  and  /,  respectively;  taking  a  mortgage  in 
case,  for  part  of  the  purchase-money.  In  1813,  and  subsequently,! 
prior  to  the  act  of  1830,  the  several  lots  conveyed  to  2>,  £,  /fand 
were  sold  at  sheriff's  sales,  under  executions  against  the  several  owoa] 
for  the  time  being.  In  some  cases,  the  purchase-money  was  ps 
court,  and  distributed  by  order  of  the  court.  In  others,  it  was  distril 
by  the  sheriff,  without  being  paid  into  court.  The  mortgage  toM 
plaintiff  was  duly  recorded;  but  there  was  no  proof  of  actual  notioi] 
thereof,  to  any  of  the  terre-tenants,  or  of  any  knowledge  by  the  plaii  ' 
of  the  several  sales  by  the  sheriff.  In  a  scire  facias  brought  bfii| 
plaintiff  upon  the  mortgagCi  against  A  and  the  several  terre-teaaot^jtj 
was  heldy — 

(1)  That  the  lien  of  the  said  mortgage  was  extinguished  by  theflii| 
sheriff's  sales,  as  respects  the  lots  conveyed  ioD,E,  Hviil\ 
(Ross,  J.  dissenting.) 

(2)  That  the  lot  conveyed  to  Fj  and  afterwards  purchased  at  sheriftj 
sale  by  G,  was  also  exonerated.     (Gibson,  C.  J.  dissenting.) 

(3)  That  the  lot  conveyed  to  C,  never  having  been  sold  atsbaift| 
sale,  was  liable  to  the  plaintiff  for  such  proportion  of  the  niortgigi 
debt  as  should  be  rated  to  its  comparative  value,  with  the  wUi 
property  mortgaged.  (Gibson,  C.J.  dissenting,  who  was  of  flfi*! 
nion,  that  the  residue  of  the  mortgage  debt  should  be  levied  intk 
first  instance,  on  the  lots  of  G,  and  for  what  might  then  remw 
unsatisfied,  on  the  lot  of  C.)  The  CorporaiioHy  fyc,  v.  ffallea, 
3  R.  109. 

343.  And  as  to  such  parts  of  the  purchase-money  as  were  bronjfe 
into  court,  the  sheriff  who  paid  it  in,  is  not  liable.  Sectts,  as  to  such  put 
as  was  paid  by  him  without  the  order  of  the  court.    Ibid,   HustoxJ- 

344.  A  sheriff's  sale  did  not  (iTe fore  the  act  of  1830),  divest  the  lift 
of  a  mortgage  conditioned  for  the  payment  of  an  indefinite  niiroberfl^ 
annual  instalments,  depending  for  their  continuance  upon  a  life  inbciD?. 
Knaxth  v.  Essecky  2  W.  282. 

345.  A  mortgage  to  the  commontveallh  for  the  purchase-money rf 
land,  is  riot  divested  by  a  judicial  sale  of  the  land,  by  virtue  of  proceJ 
upon  another  mortgage  or  judgment;  and  such  mortgage  to  the  foiB- 
nionwealth,  is  not  to  be  paid  out  of  the  proceeds  of  such  sale.  Oti^ 
can  v.  Reiff,  3  P.  R.  368. 

346.  A  mortgage  is  not  discharged,  if  the  purchaser  at  sheriff's  »■« 
agrees  to  take  subject  to  it;  and  this  is  a  fact  for  the  jury.  Stackpdt^' 
Glassford,  16  S.  &  R.  163. 

347.  Whether  a  mortgage  given  to  secure  payment  of  an  annual  soffi 
during  life,  was  necessarily  a  lien,  subject  to  which  the  land  must  be  sold 
at  sheriffs  sale,  dubitatur.     Fickes  v.  Ersickj  2  R.  166. 

348.  On  the  loth  of  April,  1830,  real  estate  was  sold  bylhesherifl 
of  Adams  county,  by  execution  upon  a  judgment,  which  was  subsequent 
in  point  of  lien,  to  a  mortgage  upon  the  same.    Previous  to  and  at  the 
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of  the  sale,  the  attorney  of  the  mortgagee,  who  was  also  attorney 
le  plaintiff  in  the  execution,  gave  notice  that  the  mortgage  money 
Id  be  claimed  out  of  the  proceeds  of  the  sale;  and  a  simitar  notice 
given  by  the  mortgagee  himself.    The  act  of  the  6th  of  April,  1830, 

not  published  in  the  county  until  the  20th  of  April,  and  was  not 
wn  to  any  of  the  partners:  Heldj^at  under  these  circumstances, 
mortgage  was  to  be  paid  out  of  the  purchase-money.  Shultze  v. 
*/,  2  P.  R.  273. 

19.  When  land  charged  with  a  legacy  is  sold  upon  execution,  the 
iff's  vendee  takes  it  discharged  from  the  lien  of  the  legacy,  unless  it 
ressly  appears  that  the  land  was  sold  subject  to  the  legacy.  Barnet 
Vashebaughy  16  S.  &  R.  410. 

50.  A  sheriff's  sale,  on  a  judgment  against  the  devisee  of  land 
rged  with  a  legacy,  discharges  the  land  from  the  legacy.  M^Lana^ 
IV.  JVyantjl  P.  R.  112. 

51.  The  lien  of  a  legacy  charged  upon  land,  is  discharged  by  a  jiidi- 
sale  of  the  land,  though  the  legacy  is  payable  by  instalments,  some 
rhich  are  not  due  at  the  time  of  the  sale.  Hellman  v.  Hellmany  4 
440.     Lobach's  Case,  6  W.  167. 

52.  Where  a  release  of  a  legacy  charged  upon  land,  has  been  given 
ividence,  the  record  of  a  judgment  on  a  bond  given  by  the  devisee  of 
land  to  the  legatee,  which,  from  the  declaration,  appears  to  have 
n  of  the  same  date  of  the  release,  is  admissible  in  an  action  to  recover 
amount  of  the  legacy,  to  show  not  only  the  fact  that  the  judgment 

•  had,  but  also  its  amount  and  consideration,  or  cause  of  action  for 

ich  it  was  rendered.     Hellman  v.  Hellman^  4  R.  444. 

153.  So,  by  a  sheriff's  sale  of  the  land  of  an  lieir,the  lien  of  the  debts 

:he  ancestor  is  divested,  although  the  sale  be  made  within  the  period 

»wed  by  law,  for  the  continuance  of  the  lien.  Luce  v.  Snively,  4  W. 
5. 

354.  The  sheriff  may  in  such  case  pay  the  money  into  court;  and  the 
ditors  of  the  heir  and  the  heir  himself  may  be  required  to  give  secu- 
f  to  refund.     Ibid. 

^55.  The  security,  in  such  case,  ought  perhaps  to  be  real  security 
ding  land  of  value  equal  at  least  with  that  sold.  Ibid,  Kennedy,  J. 
^56,  A  obtained  a  judgment  in  1820  against  B  and  C  on  a  promissory 
3»  in  which  B  was  drawer  and  Q  endorser.  In  1823  D  obtained  a 
Sment  against  C,  under  which  the  real  estate  of  C  was  sold,  and  the 
chase-money,  being  much  more  than  enough  to  satisfywf's  judgment, 
I  paid  to  the  sheriff,  and  applied  by  him  to  the  satisfaction  of  jD's 
Anient.  D  obtained  from  %fi  an  assignment  of  his  judgment,  and 
deeded  to  collect  the  amount  of  it  by  execution  against  B,  Held^ 
t  «^'s  judgment  was  not  extinguished  by  the  sheriff's  sale,  and  that  B 
I  liable  for  the  amount,  though  he  had  previously  to  JV^  judgment 
1  C  the  amount  of  a  bond,  which  he  had  given  him  by  way  of  in- 
"^nity  against  his  endorsements.  Bank  of  Pennsylvania  v.  Winger , 
L  295. 

^67.  If  the  levy  is  not  made  subject  to  an  incumbrance,  if  the  sale  is 

expressly  subject  to  incumbrances,  and  the  deed  is  not,  the  purchaser 

Ltiot  be  affected  by  co[)versation  among  by-standers;  unless,  perhaps, 


360.  The  only  remedy  for  a  misrepresentaiion  i 
affecting  ihe  righls  of  either  party,  is  aa  application  1 
Ibid.    Gibson,  C.  J. 

361.  On  a  sheriff's  sale  of  land,  it  is  settled  that  i 
due  at  the  time  of  the  sale,  when  they  are  capable  i 
a  certainty,  are  entitled  to  payment  out  of  the  procec 
I  W.  &  S.  239.     Sergeant,  J. 

362.  The  arrears  of  an  annuity  payable  to  the  wid 
of  lands  devised  by  him,  were  held  to  be  payable  ou 
a  sheriff's  sale  upon  a  judgment  against  the  devisee. 

363.  On  a  conveyance  of  land  to  ono,  his  heirs  and 
rent  payable  annually,  after  the  expiration  of  seven  -\ 
with  a  clause  of  distress,  the  arrears  of  rent  due  at  th 
sale  of  (he  land  on  a  jadgnieni  on  mortgage  against  i 
not  payable  by  the  sheriff  out  of  the  piirchase-mont 
may  distrain  for  them.     Sands  v  Smith,  3  W.  &  S. 

364.  A  judgment  or  other  definite  lien  must  be  tal 
produced  by  the  sheriff's  sale  on  an  execution;  am 
the  lands  sold  cannot  be  resorted  to  in  the  hands  of  t 
ter  V.  Detterer,  3  W.  &  S.  SS. 

365.  A  sale  of  land  under  an  execution  does  not 
recognisance,  given  under  an  order  of  the  Orphan's 
interest  to  the  widow  during  her  life,  and  the  prind 
after  her  death.     Mentzer  v.  Menor,  8  W.  a96. 

366.  And  the  rnle  is  the  same  whether  the  sale  is  i 
ment  for  a  debt  of  the  defendant  contracted  after  t 
at  the  appraised  value,  or  upon  another  recognisat 
the  Iwo-ihirds.to  the  other  children.    Ibid. 

367.  Where  judgment  had  been  entered  on  a  bo 
mortgage,  and  a  sheriff's  sale  took  place  under  a  yi 
was  held  that  the  lien  of  the  judgment  was  divested, 
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369.  In  1836  *A  executed  three  bonds,  each  with  condition  for  the 
lyment  of  a  certain  sum  to  B;  one  on  the  1st  of  April,  1833,  one  on 
e  1st  of  April,  1834,  and  the  third  on  the  1st  of  April,  1835;  and  at  the 
DEie  time  executed  a  mortgage  of  certain  real  estate,  to  secure  payment 

the  bonds.  In  October,  1833,  judgment  was  entered  upon  the  bond 
St  payable,  and  execution  issued,  under  which  the  mortgaged  premises 
ire  sold,  in  January,  1834,  to  C  Held^  that  the  lien  of  the  mortgage 
IS  altogether  discharged  by  the  sale.     Berger  v.  HiesteVy  6  Wh.  210. 

370.  A  mortgage  was  given  to  secure  the  payment  of  eight  bonds, 
yable  in  eight  successive  years,  t/^,  to  whom  one  of  the  bonds  had 
en  assigned,  obtained  judgment  upon  it,  and  issued  execution,  under 
lich  the  mortgaged  premises  were  exposed  to  sale  by  the  sheriff  in 
34.  B^  the  holder  of  another  bond,  gave  notice  of  the  mortgage  at 
)  sheriff's  sale,  and  announced  that  he  should  claim  it  of  the  purchaser; 
consequence  of  which  the  land  sold  for  a  sum  greatly  below  its  value, 
afterwards  purchased  the  land  from  the  sheriff's  vendee.  In  a  scire 
<nas  on  the  mortgage  by  the  holder  of  another  of  the  bonds,  it  was  held 
it  B  as  the  terre-tenant  was  not  estopped  from  setting  up  as  a  defence 
U  the  mortgage  was  divested  by  the  sheriff's  sale.  Cronister  v.  fVeise, 
W.  215. 

371.  Although  a  mortgage  given  to  idemnify  a  surety  may  not  have 
en  discharged  by  a  sheriff's  sale  made  prior  to  the  act  of  1830,  under 
junior  incumbrance,  yet  if  the  mortgage  was  absolute  upon  the  face, 
id  contained  no  notice  of  its  having  been  given  for  such  purpose,  it  was 
^charged  by  such  sale.    Miller  v.  Musselman^  6  Wh.  354. 

372.  Where  a  testator  devised  land  to  his  son  in  fee,  subject  to  the 
aintenance  of  his  widow  during  her  life,  it  was  held  \hat  by  a  sale 
ider  a  judgment  against  the  son,  a  judgment  obtained  against  the  tea- 
tor  in  his  lifetime  was  not  divested,  and  consequently  that  the  judg- 
;nt  creditor  of  the  son  was  entitled  to  receive  the  proceeds.  Mix  v. 
ckloy  7  W.  316. 

373.  A  sale  under  a  mechanic's  claim  divests  the  lien  of  all  othersuch 
.ims  upon  the  same  building.    Jlnshutz  v.  McClelland,  5  W.  847. 

374.  A  scire  facias,  therefore,  cannot  be  maintained  on  such  claim 
:er  such  sale.     Ibid. 

375.  Where  a  deed  of  conveyance  contained  the  following  clause  after 
J  habendum,."  subject  to  the  payment  of  the  sum  of  8280  421,  in- 
)ded  to  be  secured  by  mortgage  as  aforesaid;"  for  which  sum  a  mort- 
ge  was  in  fact  given;  it  was  held,  that  the  lien  was  discharged  by  a 
sriff's  sale  in  1825,  under  a  younger  judgment  against  a  subsequent 
ndee.     Stewardson  v.  fValts,  8  W.  392. 

376.  Where  a  sheriff's  sale  has  been  made  of  land  charged  with  a 
^acy  payable  by  instalments,  some  of  which  are  not  due,  such  instal- 
3Qts  are  to  be  reduced  to  their  cash  amount  or  value,  at  the  rate  of  6 
r  cent.^  per  annum,  according  to  the  rule  of  rebate  and  discount. 
ybach^s  CasCj  6  W.  167. 

377.  The  date  of  the  sheriff's  sale  is  the  time  to  which  all  liens«  en- 
led  to  payment  out  of  the  proceeds,  are  to  be  computed.  Walton  v. 
e*/,4  Wh.  221. 

378.  Therefore,  where  a  lot  subject  to  a  ground-rent  is  sold  at  a 
eriff^s  sale,  the  ground-rent  accruing  after  the  date  of  the  sale,  is  not  to 
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be  paid  out  of  the  proceeds,  but  must  be  paid  by  the  purchaser, although 
he  may  not  receive  his  deed  for  a  considerable  period  of  time,  in  conse- 
quence of  the  pendency  of  a  motion  to  set  aside  the  sale.    Ibid, 

379.  A  sheriff  has  no  power  to  impose  conditions  of  sale  by  which  the 
estate  sold  shall  be  encumbered  in  the  hands  of  the  purchaser;  and  al- 
though a  sale  and  conveyance  be  made  of  land  by  the  sheriff  subject  to 
terms  imposed  by  him,  they  are  not  obligatory  upon  the  purchaser. 
Umbehauer  v.  ^uhnbachy  3  W.  &  S.  259. 

380.  The  act  of  6th  April,  1830,  applies  as  well  to  mortgages  executed 
before  as  to  those  executed  after  its  date.  Oarro  v.  Thomp9ony  7  W.  416. 

381.  A  prior  mortgage  has  no  right  to  payment  out  of  the  proceeds  of  a 
sale  since  the  act  of  1830,  nor  can  the  purchaser  at  sheriff's  sale  require 
such  payment,  although  he  may  have  purchased  under  the  belief  that 
the  mortgage  would  be  so  paid.     Ibid. 

382.  The  decision  of  the  Supreme  Court  of  Pennsylvania,  that  a  sale 
under  a  younger  judgment  discharged  the  lien  of  an  older  judgment, 
adopted  by  the  Circuit  Court,  as  a  rule  binding  upon  the  latter  court, 
luider  the  34th  section  of  the  judiciary  act.  Thompson  v.  PhiUipi^X 
Bald.  246. 


M.  When  the  sheriff  nun/  acknowledge  the  deed;  and  offhe  effect  of  an 

acknowUdgmentf  and  of  the  recording, 

383.  An  acknowledgment  by  a  sheriff  is  not  good,  unless  made  either 
in  the  court  of  the  county  in  which  the  sale  was  made,  or  in  thatfrota 
which  the  process  issued.     M^Cormick  v.  Meason^  1  S.  &  R.  92. 

384.  But  the  sheriff  cannot  acknowledge  his  deed  until  the  return  day 
of  the  writ.  Murphy  v.  M^ Chary y  3  Y.  405.  Glancy  v.  tfcn«,4Y. 
212. 

385.  A  sheriff's  deed,  without  acknpwledgment,  does  not  vest  the  title 
in  the  purchaser,  so  as  to  enable  him  to  maintain  ejectment.  Cast  of 
Eleventh  St,,  Quarter  Sessions,  Philad.  April,  1823,  MS. 

386.  Where  real  estate  had  been  sold  by  the  sheriff,  but  the  deed  had 
not  been  acknowledged,  nor  the  purchase-money  paid,  it  was  ^«Mihat 
the  defendant  in  the  execution,  was  not  divested  of  his  freehold.    Ibid. 

387.  A  purchaser  at  sheriff^s  sale  is  entitled  to  receive  rent,  from  a 
tenant  for  years  of  the  premises,  only  from  the  time  the  sheriff's  deed  is 
acknowledged.     Scheerer  v.  Stanley^  2  R.  276. 

388.  A  purchaser  at  sheriff^s  sale  has  not,  until  the  deed  is  acknow- 
ledged, such  title  to  the  land  as  will  enable  him  to  grant  a  lease  thereof; 
and  if  he  does  grant  a  lease  under  such  circumstances,  the  lessee  is  not 
estopped  from  disputing  his  title.     Hall  v.  Banner,  1  P.  R.  402. 

389.  The  recital  in  a  sheriff^s  deed  that  the  sale  was  made  on  a  certain 
day,  does  not  estop  ihe  grantee  from  showing  that  it  was  made  on  an- 
other day.     Jbid. 

390.  A  purchaser  at  sheriff^s  sale  has,  before  the  dee^  is  acknowledged, 
an  inceptive  interest  in  the  sale,  which  may  be  bound  by  a  judgment; 
and  which,  when  perfected  by  payment  and  a  conveyance,  gives  the  in- 
cumbrancer by  relation  the  benefit  of  his  security  to  the  extent  of  the 
whole  estate.     Morrison  v.  Wurtz,  7  VV.  437. 

391.  Although  a  sheriff^s  deed  should  not  be  recorded  until  after 
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ment  broneht,  yet,  the  title  relates  back  i(f  the  time  when  the  deed 

made.     Wallace  v.  Laurence^  1  W.  C.  C.  R.  503. 

)2.  It  has  been  determined  that  an  acknowledgment  by  a  sheriff  in 

1  courty  and  a  minute  of  this  on  the  record  is  equivalent  to  recording. 

^ormick  v.  Meason^  1  S.  &  R.  96.    Yeates,  J.     Feger  v.  Ktefer^ 

\  298. 

)3.  The  acknowledgment  of  a  sheriff's  deed  in  open  court,  and  the 

>tering  of  it  in  the  prothonotary's  office,  are  equivalent  to  recording 

the  office  of  the  recorder  of  deeds,  in  respect  to  notice  to  a  subse- 
it  purchaser  from  the  defendant  in  the  execution.  Naglee  v.  Jil- 
'ht,4  Wh.  291. 

)4.  //  aeeniSy  that  in  the  case  of  vacant  lands  or  lots,  where  there  is 
ctual  possession,  such  deed  so  registered  has  the  same  effect  as  a 
1  of  bargain  and  sale  duly  recorded,  and  conveys  not  only  the  title, 
the  actual  possession.     Ibid. 
)5.  After  a  possession  of  forty  years  from  the  date  of  a  sheriff^s  deed 

vacant  lot,  an  entry  by  the  sheriff's  vendee,  in  pursuance  of  the 
1,  may  be  presumed.     Ibid. 

)6.  If  the  late  sheriff  has  executed  a  deed  and  acknowledged  it  de- 
vely,  he  may  acknowledge  it  again  after  his  term  of  office  has  ex- 
d:  his  successor  cannot  execute  a  new  deed  under  the  act  of  23d 
rch,  1764.     Adams  v.  Thomas^  6  Binn.  254. 

97.  Whether  in  case  of  a  venditioni  exponas,  issued  by  the  Common 
IS  of  one  county,  directed  to  the  sheriff  of  another  county,  the  sheriff, 
)  sells,  may  make  a  valid  acknowledgment  of  a  deed  before  the  court 
is  own  county,  before  the  return  day  of  the  writ,  dubiiatur.  Scott 
'ireenough^  8  S.  &  K.  199. 

98.  The  sheriff  is  not  bound  to  acknowledge  his  deed  before  he  de- 
icls  his  money  from  the  purchaser.  Ibid,  S.  P.  Negley  v.  Stewart, 
!J.  &  R.  207. 

99.  The  purchaser,  at  sheriff's  sale,  is  bound  to  pay  the  money, 
>re  he  can  require  a  deed,  unless  the  conditions  of  sale  provide  other- 
5.     Negley  v.  Stewart ^  10  S.  &  R.  207. 

30.  Therefore,  in  an  action  against  such  purchaser,  it  is  not  necessary 
ver  a  tender  of  a  deed  acknowledged.  Ibid. 
H.  One  who  has  been  sheriff  may  acknowledge  a  deed  executed  by 
while  in  office.  Woods  v.  Lane^  2  S.  &  R.  53. 
)2.  Supposing  that  a  deed,  executed  by  the  late  sheriff,  may  be  ac- 
^ledged  by  his  successor  under  the  act  of  1764,  still  this  cannot  be 
i  without  an  order  of  court.     Ibid. 

>3.  The  words  of  the  act  of  1705  are  only  directory,  and  do  not 
lidate  a  sheriff's  deed  for  want  of  acknowledgment.  Moorhead  v. 
rce,  2  Y.  458. 

>4.  The  acknowledgment  of  a  sheriff's  deed,  though  allowed  by  the 
t,  after  a  rule  to  show  cause  why  the  sale  should  not  be  set  aside, 
opposed  by  the  defendant,  or  one  or  more  of  the  creditors,  is  not 
elusive  upon  other  creditors,  who  may  still  try  the  fairness  of  the 
before  a  jury.  Dawson  v.  Morris,  4  Y.  341. 
05.  But  when  a  deed,  not  acknowledged,  is  offered  in  evidence,  a 
indant  is  at  liberty  to  go  into  every  objection  against  the  sale  which 
ht  have  been  made  if  the  deed  was  then  offered  for  acknowledgment. 
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as  iu  common  cases.     Duncan  v.  Robeson.     Moorhead  v.  Pearce^i 
Y.  454,  456. 

406.  If  a  purchaser  at  sheriflTs  sale,  accept  a  deed  acknowledged  by 
the  sheriff,  and  keep  possession  of  it  without  ohjectioHy  he  cannot,  when 
sued  for  the  purchase-money,  object  that  the  acknowledgment  was  de- 
fective.    Scott  V.  Greenottghf  7  S.  &  R.  199. 

407.  Where  lands  situate  in  Dauphin  county  had  been  sold  by  virtue 
of  an  execution  upon  a  judgment  obtained  in  1797,  in  the  Supreme 
Court  in  Philadelphia,  on  a  scire  facias  upon  a  mortgage,  it  was  hddy 
that  the  acknowledgment  of  the  sheriff's  deed  could  not,  under  the  act 
of  1836,  be  made  before  the  Supreme  Court  in  the  Eastern  District,bat 
must,  if  made  in  that  court,  be  made  at  its  session  in  the  Middle  District 
Chambers  v.  Carson^  2  Wh.  437. 

408.  The  act  of  the  court  in  receiving  the  acknowledgment  of  a  deed 
is  a  judicial  act,  which  cures  all  defects  in  the  process,  or  its  ezecution, 
which  the  court  has  power  to  act  upon.  Thompson  v.  Phillips,  I  BakL 
246. 

409.  The  confirming  or  setting  aside  a  sheriff's  sale,  and  taldif 
the  acknowledgment  of  his  deed,  are  matters  entirely  within  the  discie- 
tion  of  the  court  below,  and  cannot  be  reviewed  by  the  Supreme  Coart 
Shanes  Case,  8  VV.  194. 

410.  The  provisions  of  the  97th  section  of  the  act  ot  1836,  requiring 
proclamation  in  open  court,  &c.,  before  the  acknowledgment  of  a  sheriffs 
deed^  are  directory  merely;  and  the  omission  of  them  will  not  affect  the 
title  of  a  purchaser  in  ejectment,  if  it  appear  by  the  record  that  the  deed 
has  been  actually  acknowledged.     Stroble  v.  Smith,  8  W.  280. 

411.  Nor,  after  such  acknowledgment,  can  it  be  objected  in  such  sail 
that  the  sale  was  made  after  the  return  day  by  adjournment.   Ibid, 

412.  A  sheriff's  deed  must  be  acknowledged  in  open  court,  to  render 
it  valid  against  a  bona  fide  purchaser,  without  notice  either  actual  or 
constructive.  The  acknowledgment  is  a  judicial  act,  which  must  appear 
of  record,  and  cannot  be  proved  by  parol  evidence  in  a  collateral  pro- 
ceeding, whether  by  witnesses  present  in  court  at  the  lime  of  the  acknow- 
ledgment, by  witnesses  who  saw  the  entry  of  the  acknowledgmeut  oo 
the  deed,  or  by  the  production  of  the  deed  itself,  with  an  acknowledg- 
ment on  the  back  where  no  registry  has  been  made  of  it  in  court.  Btlliu 
V.  M^Carty,  10  W.  13,  30,  31.  (Huston,  J.  and  Kennedy,  J.  dissent- 
ing.)    Patterson  v.  Stewart,  Id.  472. 

413.  Where  there  has  been  an  entry  on  the  deed,  it  would  be  compe- 
tent for  the  court  to  amend  the  record  by  making  a  registry  of  the  ac- 
knowledgment, though  this  would  in  no  case  be  permitted  without  saving 
the  rights  of  third  persons.   Bellas  v.  M^Carty,  10  W.  31.    Roo£bs,J. 

414.  A  bona  fide  purchaser  of  an  estate,  whether  legal  or  equitable^ 
without  notice,  either  actual  or  constructive,  who  has  indue  time  re- 
corded his  deed,  and  in  other  respects  pursued  his  claim  with  diligence, 
is  to  be  preferred  to  a  previous  purchaser  claiming  under  a  sheriff's  deed, 
the  acknowledgment  of  which  has  never  been  registered.  Id.  13,31. 
Huston,  J.  and  Kennedy,  J.  dissenting.) 

415.  It  is  now  certain  that  judgment  creditors  are  entitled  to  be  heard 
in  opposition  to  the  comfirmation  of  a  sheriff's  sale;  and  they  areconse- 
quemly  puvies.    Ccwh  n  .  Tozcr ,  \  W.  &  S.  528.    Gibson,  C.  J. 
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116.  An  acknowledgment  of  a  sheriff's  deed,' by  order  of  this  court, 
I  not  preclude  an  inquiry  into  the  authority  which  is  the  foundation 
it   Id,  529.    Gibson,  C.  J. 

U7.  I  do  not  say  that  the  acknowledgment  may  not  raise  even  a  con- 
sive  presumption  of  compliance  with  the  requisition  of  the  law,  in 
;ard  of  things  to  be  done  in  the  sale  itself.  Ibid, 
118.  Where  the  sheriff  had  sold  land  under  a  ^.  fa.  after  the  return 
f,  under  a  written  agreement  waiving  the  inquisition  and  authorising 
ale  under  a^.^a.,  it  was  held,  in  an  action  by  the  sheriff  to  recover 
I  purchase-money,  that  the  title  did  not  pass  by  the  sale,  and  that  the 
fendant  was  not  estopped  from  showing  it,  although  the  deed  had  been 
luiowledged  by  order  of  the  court,  after  exceptions  upon  this  and  other 
3uods  had  been  made  and  overruled.    Id.  519. 

419.  Where  a  sheriS^s  deed  is  produced  with  a  certificate  of  acknow- 
Igment  under  the  seal  of  the  court,  this  will  be  sufficient  j^rtma  facie 
idence,  without  producing  the  docket  of  the  prothonotary  to  show  the 
:ord  of  the  acknowledgment.     Fatisi  v.  Bossj  1  W.  &  S.  501. 

420.  Where  a  sheriff^s  deed  had  been  duly  acknowledged,  the  court 
used  to  interfere  on  the  application  of  a  second  mortgagee,  although 
» acknowledgment  had  been  made  before  the  return  of  the  writ,  and 
^ten  days  notice,  required  by  law,  had  not  been  given.  Solomon  v. 
Tnelly  2  M.  264. 

121.  Where  the  sheriff,  through  a  clerical  mistake,  returned  to  a  writ 
levari faddSy  that  he  had  sold  the  property  to  John  Zr.,  and  the  deed 
8  made  and  acknowledged  accordingly,  when  the  real  name  of  the 
"chaser  was  Joseph  Z.,  the  court,  on  being  satisfied  of  the  fact,  per- 
ted  the  return  and  deed  to  be  amended  according  to  the  truth,  and 
icted  the  sheriff  to  re-acknowledge  the  deed.    Rapin  v.  Dealy^  1  M • 


N.  Of  thepurek€uer  at  a  8her\ff^$  sale. 

^Vhat  Htle  the  aheriJTe  vendee  obtains;  and  how  far  he  unit  be  protected. 

^22.  A  levy  and  and  sherifi^s  deed,  describing  the  lands  as  ^<  a  tract 
he  name  of  «i  By  containing  three  hundred  acres,  more  or  less,''  is 
&ciently  certain  under  the  practice  of  the  state.  Hyskill  v.  Givin^ 
w  &  It  369. 

^23.  If,  at  the  time  of  a  sheriff's  sale,  the  defendant  represent  that 
tain  land  was  included  in  the  levy,  the  land  passes  in  equity  to  the 
'chaser,  although  not  actually  included  in  the  levy,  if  he  was  induced 
Purchase  by  the  representation.  Buchanan  v.  MoorCj  13  S.  &  R.  304. 
^S4.  And  after  the  conveyance  has  been  acknowledged,  the  purchaser 
kot  bqund  to  give  up  the  bargain  on  the  ground  that  land  was  pur- 
^«ed  not  included  in  the  levy,  though  the  original  defendant  tender 
:^  his  money  and  expensies.    Ibid. 

125.  If  a  levy  and  sale  are  not  by  fixed  boundaries,  or  of  any  ascer- 
led  quantity,  but  of  a  certain  number  of  acres,  more  or  less,  in  the 
lire  of  Jlj  the  vendee  holds  by  the  extent  of  such  tenure.  Swartz 
^oorcj  5  S.  &  R.  257. 

If26.  In  case  of  a.  variance  between  the  lev^  and  subsequent  pro- 
tdings,  the  levy 'will  govern.    Chmbb  v.  OuHford,  4  W.  244. 
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427.  Generally,  the  levy  on  real  estate  will  control  all  siibsequeot 
proceedings.    Streaper  v.  Fisher ^  1  R.  1.55. 

423.  Where  the  levy  was  upon  a  rent  charge^  and  the  venditioni 
exponas,  alias  venditioni^  &c.  commanded  the  sheriff  to  sell  the  rent 
charge,  but  he  returned  that  he  had  sold  the  lot,  out  of  which  the  rent 
issued,  and  the  sheriff's  deed  also  conveyed  the  lot,  and  no  applicarioa 
was  made  to  set  aside  the  sale  by  any  person  interested,  it  was  A^ii/ 
that  the  purchaser  acquired  a  sufficient  title  to  the  rent  charge,  and  tint 
his  devisees  might  maintain  an  action  of  covenant  for  the  rent,  notwith- 
standing that  the  executors  of  the  purchaser  (under  a  power  in  the  viOj 
had  instituted  an  action  for  the  recovery  of  the  lot.     Ibid, 

429.  A  levy  and  sale  of  real  estate,  upon  a  judgment  against  ^^Epkrm 
Jackson*s  ExecutorSy^  without  naming  them,  was  held  to  besnfficieoilf 
certain,  and  to  vest  a  good  title  in  the  purchaser.  Jones  v.  Gardwr^k 
W.416. 

430.  Where  executors  thus  sued,  confess  judgment  generally, sodi 
judgment  binds  the  estate  of  the  testator  only,  and  not  themselves  per- 
sonally.   Ibid. 

431.  A  writ  of  fieri  facias  was  correctly  endorsed,  but  the  body  ofit 
had  relation  to  a  different  suit.  The  writ  was  executed  and  retoned 
by  the  sheriff  as  if  the  contents  corresponded  with  the  endorsemeot:  i 
venditioni  exponas  issued,  upon  which  the  land,  levied  on  as  the  pio- 
perty  of  the  defendant  named  in  the  endorsement,  was  sold:  all  ^ 
other  proceedings  in  the  suit  were  correct:  Held^  that  ikejferifaa» 
was  amendable,  and  that  the  purchaser  at  sherifi^s  sale  acquired  a  got! 
title.     Oioen  v.  Simpson,  3  W.  87. 

432.  Where  the  levy,  venditioni  and  advertisement  described  the  lot 
sold,  as  "extending  in  length  or  depth  240  feet  to  an  alley  adjoining 
the  bank  ofC,'^  &c.,  and  it  appeared,  that  in  fact  the  depth  to  theaJiej 
was  only  100  feet,  and  at  the  depth  of  240  feet  the  lot  would  takeina 
stone  stable  and  certain  easements,  which  had  always  been  appurtenaDt 
to  other  property  of  the  defendant,  the  court  set  aside  the  sale.  MPhtf- 
son  V.  Foster,  4  W.  C.  C.  R.  45. 

433.  A  levy  and  sale  of  a  tract  of  land  described  as  in  the  occopaiios 
of  a  particular  person,  containing  a  certain  number  of  acres  more  or  te 
will  vest  the  whole  tract  in  the  purchaser,  although  it  be  found  to  contaifl 
a  much  greater  number  of  acres.     Zeigler  v.  Houtz,  1  W.  &  S.  533. 

434.  Where  the  levy  was  on  "a  lot  or  parcel  of  land  situate &c.,il« 
undivided  half  part  of  about  sixty  acres  of  land,  with  a  grist-mill,  fc 
it  WHS  held,  that  the  purchaser  was  entitled  only  to  a  moiety,  although  a' 
the  time  of  the  levy  the  defendant  in  the  execution  was  seised  otui« 
entirety  of  the  lot.     M^ Cormick  v.  Harvey,  9  W.  482. 

435.  In  a  levy  upon  land  more  laxity  of  description  is  allowed  ib*° 
in  private  conveyances.  It  is  sufficient  if  the  terms  used  show  whai^'J^ 
intended  to  be  levied  on;  and  where  doubtful  expressions  are  iised,^'^ 
construction  should  be  favourable  to  the  creditor.  Inman'^.Kuih^^ 
W.  100.     Sergeant,  J. 

436.  Where  ^,  the  owner  of  a  tract  of  four  hundred  acres,  entered  inw 
articles  of  agreement  with  B,  by  which  B  covenanted  to  make  the  \^ 
provement  and  settlement  required  by  the  act  of  1 702,  and  was  to  baveoj^ 
hundred  acres  for  making  the  settlement,  which  was  accordingly  d^^' 
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I  several  years  afterwards  A  obtained  a  judgment  against  j5,  and 
led  diji.fa.  which  was  levied  upon  the  whole  tract,  and  a  venditioni 
ionas  issued  under  which  the  whole  tract  was  sold  to  C;  it  was  held, 
t  j9  was  bound  by  the  levy  and  sale,  and  that  C  acquired  title  to  the 
ole.     Kirkpatrick  v.  Black,  10  W.  329. 

137.  A  levy  was  made  upon  *<a  tract  or  parcel  of  land  situate  in  the 
/nship  of  H.  iri  the  county  of  L.  now  in  the  hands  of  C.  F.  and  being 
heirship  of  J.  F.  in  the  estate  of  R.  F.^'  The  defendant  in  the  exe- 
ion  inherited  one-eleventh  part  only;  but  on  a  partition  of  the  estate 
ertaiii  part  of  the  tract  was  taken  by  C.  F.  one  of  the  sons,  at  the 
nation.  J.  F.  released  to  C.  F.  his  interest  in  the  land  as  heir,  and  at 
same  time  an  agreement  was  made  between  J.  F.  and  C.  F.  that  J.  F. 
uld  have  one-third  of  the  tract  taken  by  C.  F.  at  the  valuation:  Held, 
t  the  levy  was  sufficiently  certain,  and  passed  J.  F.'s  interest  of 
t-ihird  in  the  tract.  Inman  v.  Kutz,  10  W.  90. 
38.  Where  a  judgment  was  obtained  against  A,  who  afterwards  died 
«d  of  three  undivided  fourth  parts  of  a  certain  tract  of  land,  and  let- 
;  of  administration  were  granted  to  his  wife  and  another,  and  an  ami- 
le  scire  facias  was  issued  on  the  judgment,  and  judgment  confessed 
the  administrators  for  a  certain  sum,  and  2Lji.fa.  issued,  under  which 
;vy  was  made  upon  an  undivided  Aa(/'part  of  the  said  tract,  and  a 
rifTs  sale  took  place  and  the  property  was  purchased  by  B,  to  whom 
leriflfs  deed  was  made  accordingly,  and  afterwards  a  will  of  n^  was 
covered,  by  which  his  real  estate  was  devised  to  his  wife  who  was 
icutor;  it  was  held,  in  an  action  by  her  against  B  to  recover  an  undi- 
ed  sixth  part  of  the  land,  that  the  levy  and  sale  did  not  vest  on  B 
re  than  the  undivided  half  of  the  tract.  Carpenter  v.  Cameron,  7 
51. 

139.  Where  an  estate  tail,  charged  with  the  payment  of  a  legacy,  is 
1  at  sherifTs  sale,  under  an  execution  in  an  action  for  the  recovery  of 
legacy,  the  purchaser  takes  a  fee  simple.     Gause  v.  Wiley,  4  S.  & 
502. 

40.  A  purchaser  at  sherifTs  sale  cannot  object  to  receiving  the  deed 
the  ground  of  a  defect  of  title,  where  the  sale  was  fairly  made.  Smith 
Painter,  5  S.  &  R.  223.  Friedly  v.  Scheetz,  9  S.  &  R.  156. 
i41.  Such  purchaser  takes  all  risk.  He  buys  on  his  own  knowledge 
I  judgment,  and  the  maxim,  caveat  emptor,  applies  with  full  force  to 
1.  Ibid,  S.  P.  Auwerter  v.  Mathiot,  9  S.  &  R.  397.  Weidler  v. 
rmers^  Bank,  11  S.  &  R.  134. 

t42.  Where  husband  and  wife  executed  a  bond,  and  also  a  mortgage 
ler  real  estate,  and  judgment  was  entered  upon  the  bond  by  warrant 
airorney  andexecution  issued,  under  which  the  mortgaged  premises 
re  sold;  the  court  refused  to  set  aside  the  sale  at  the  instance  of  the 
chaser,  and  upon  his  allegation  that  he  supposed  he  was  buying 
fee,  instead  of  the  husband's  life  estate.  Elkin  v.  Meredith,  2  M. 
J. 

143.  But  a  sheriff's  sale  may  be  set  aside,  where  the  sheriff  has  led 
purchaser  to  believe  that  he  was  selling  the  full  legal  title,  when  he 

I  only  an  equitable  one.    Jiuwerter  v.  Mathiot,  9  S.  &  R.  397. 

144.  It  is  not  sufficient  to  authorise  a  presumption  of  fraud,  that  the 
endant  in  the  original  judgment^  had^  previously  thereto^  conveyed 
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the  premises  to  a  third  person  by  deed  duly  recorded,  and  that  the  under 
sheriff,  who  conducted  the  sale,  encouraged  the  party  to  purchase  by 
assurances  that  he  would  get  a  title,  there  being  no  evidence  that  the 
plaintiff  in  the  original  suit,  knew  of  the  conveyance  by  the  defendant, 
or  that  the  encouragement  given  by  the  under  sheriff  was  by  bis  au- 
thority or  direction.     Weidler  v.  Farmers*  Bank^  11  S.  &  R.  134. 

445.  But  it  seems y  such  purchaser  takes  the  legal  estate  of  the  de- 
fendant, discharged  from  secret  trusts,  of  which  no  notice  is  given  nniil 
after  the  acknowledgment  of  the  sheriff's  deed.  Smith  v.  Painierj\A 
supra. 

446.  A  purchaser,  who  has  direct  notice  at  the  time  of  sale,  that  the 
defendant  in  the  execution  has  sold  and  conveyed  the  estate  before  the 
judgment,  cannot  set  up  that  conveyance  as  a  defence  in  a  suit  by  the 
sheriff  for  the  purchase-money.     Priedly  v.  Scheetz^  9  S.  &  R.  156. 

447.  But,  it  seemsj  that  a  clear  mistake  in  the  description  of  the  pro- 
perty by  the  sheriff,  as  to  its  situation,  its  dimensions,  &c  would  ao- 
thorise  the  court  to  set  aside  the  sale  at  the  instance  of  the  purchase;; 
and  perhaps  the  purchaser  might  defend  himself  on  this  ground  in  an 
action  against  him  for  the  purchase-money.     Id.  162. 

448.  Articles  of  agreement,  not  recorded,  cannot  affect  a  subseqoeiil 
purchaser  at  sheriff's  sale,  who  has  not  actual  notice  of  them.  Siiart: 
V.  Moore,  5  S.  &  R.  257. 

449.  The  sheriff's  vendee  cannot  be  affected  by  any  secret  agreeoBeot 
between  the  parties  to  the  suit,  on  which  the  sale  was  grounded,  nor  by 
a  deed  unduly  recorded,  if  he  had  neither  actual  nor  constructive  notice 
thereof,    j^non.  Sup.  Ct.  1  Sm.  Laws,  68. 

450.  The  sheriff  is  not  the  agent  of  the  purchaser  at  sheriff's  sale; 
and  therefore  notice  to  him  is  not  notice  to  the  purchaser.  Siahltt 
Spohn,SS.&,R.3n. 

451.  A  purchaser  at  sheriff's  sale,  of  land  sold  under  a  judgment  on 
a  bond  accompanying  a  mortgage,  is  entitled  to  avail  himself  of  the 
prior  lien  of  the  mortgage,  as  against  persons  claiming  under  the  roort- 
gagor,  by  title  acquired  between  the  date  of  the  mortgage  and  the  judg- 
ment. M^Call  v.  Lenox,  9  S.  &  R.  302.  [Gibson,  J.  dissenting;  and 
see  the  remarks  of  Gibson,  C.  J.  in  10  W.  436,  7.] 

452.  A  purchaser  at  sheriff's  sale  is  within  the  meaning  of  the  record- 
ing act  of  March  18,  1775,  and  will  be  protected  against  an  unrecorded 
deed.    Hiester  v.  Fortner,  2  Binn.  40. 

453.  The  9ih  section  of  the  act  of  1705,  protects  a  purchaser  in 
event  of  a  reversal  of  the  judgment,  but  not  where  the  sale  was  niaJc 
under  void  process.     Burd  v.  Dansdale,  2  Binn.  80. 

454.  It  is  not  correct  to  say  that  a  purchaser  at  sheriff's  sale,  has  do 
better  title  than  the  debtor  had  at  the  time  of  sale;  his  title  dates  in  manf 
respects  from  the  lien  of  the  judgment.  He  holds  discharged  of  la'eirt 
trusts,  and  intervening  conveyances,  leases  and  incumbrances  made  by 
the  debtor.     APCormick  v.  M'Muririe,  4  W.  195.     S£aoEAi«T,  J. 

455.  A  purchaser  at  sheriff's  sale,  can  be  implicated  in  the  conse- 
quences of  the  lien  having  expired,  only  in  a  controversy  with  a  pur- 
chaser from  the  debtor,  by  a  conveyance  previous  to  the  levy;  i^a 
controversy  between  judgment  creditors,  he  cannot  be  implicated  at  a"- 
Chahoon  v.  Hollenbacfe,  V^  S.  &.  R.  425. 
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56.  Where  the  owner  of  a  lot  of  land,  containing  about  twenty  acres, 
reyed  one  acre  of  meadow  land  to  •dy  who  neglected  to  record  his 
If  but  took  possession,  and  planted  it  with  willows  for  the  purpose 
lis  trade  of  basket-making,  which  willows  he  cut  every  year  at  the 
)er  season;  and  he  continued  in  this  possession  about  fourteen  years, 
tn  the  laud  of  his  vendor  was  sold  at  a  sheriff's  sale;  it  was  heUf 

the  possession  of  •/?  was  sufficiently  distinct  and  unequivocal  to  give 
ce  to  the  purchaser  at  the  sheriff's  sale.   Krider  v.  Laffertj/y  1  Wh. 

• 

57.  A  purchaser  at  sheriff's  sale  cannot  be  affected  by  any  secret 
sfer,  by  the  defendant,  previous  to  the  judgment,  especially  if  the 
ndant  remain  in  possession.     Clark  v.  Campbell^  2  R.  215. 

58.  Where  land  was  sold  at  sheriff's  sale,  as  the  property  of  *d,  but 
heirs  of  B  claimed  the  beneficial  interest  in  it,  on  the  ground,  that  it 
b6en  purchased  with  their  money;  and  at  the  sheriff's  sale,  a  notice 

read  by  the  attorney  for  the  heirs  of  ^,  that  they  <<  claimed  the 
1,  and  any  one  who  would  purchase  it  would  buy  a  lawsuit;"  it 

held^  that  this  was  sufficient  to  put  the  purchaser  on  an  inquiry, 
that  it  was  not  necessary  that  the  notice  should  contain  full  and 
iinstantial  information  of  the  nature  of  the  claim.   Barnes  v.  ATClin" 

3  P.  R.  67. 

59.  Notice  to  counsel  in  the  same  transaction,  is  presumptive  notice 
he  client.     Ibid. 

50.  Written  notice  given  to  purchasers  at  a  sheriff's  sale  may  be 
red  by  parol,  without  the  production  of  the  paper;  there  being  no 
lumption  that  it  was  in  the  party's  power  to  produce  it.  Weeks  v. 
2W,  3  W.  &  S.  520. 

61.  A  testator,  by  his  will,  proved  in  1814,  devised  all  his  estate  to 
wife  for  life,  and  after  her  decease,  to  his  five  children.  In  1825, 
widow  obtained  letters  of  administration,  cum  testamento  annexoj 
,  in  her  character  of  administratrix^  confessed  a  judgment  to  the 
tmissioners  of  Spring  Garden,  for  a  certain  sum,  which;  by  the  state- 
it  in  the  case,  appeared  to  be  for  paving  done,  in  1829,  in  front  of  a 
ain  lot,  which  had  belonged  to  the  testator.    By  virtue  of  an  execu- 

on  this  judgment,  the  lot  was  sold  at  sheriff's  sale:  Held^  that  the 
chaser  acquired  no  more  than  the  life  estate  of  the  widow.  Loud  v. 
//,  1  Wh.  238. 

62.  It  seems  that  there  is  no  difference  between  the  case  of  the 
ntiff,  in  an  execution,  becoming  the  purchaser  of  real  estate  at  a 
riff's  sale  and  a  stranger.  Both  are  protected  by  the  act  of  1705,  in 
5  of  error  in  the  proceedings.     Jimold  v.  Gorr,  1  R.  223.  * 

63.  In  ejectment  against  one  who  had  purchased  the  premises  at  a 
riff's  sale,  as  the  property  of  Jiy  it  was  heldj  that  evidence  was  ad- 
sible  on  the  part  of  the  plaintiff,  to  prove  that  the  judgment  upon 
ich  the  sale  was  made,  was  confessed  without  consideration,  and  by 
usion  between  the  executor  of  the  alleged  debtor  and  the  plaintiff  in 
judgment,  who  was  also  the  purchaser  at  the  sheriff's  sale.  Hall  v. 
m/m,  2  W.  354. 

64.  Where  a  judgment  which  had  in  fact  been  paid,  was,  after  the 
ih  of  the  defendant,  revived  by  scire  facias^  which  was  served  on 

administrator  of  the  defendant,  and  an  attorney  appeared  for  the 
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administratort  and  confened  jadgment,  under  vhieh  real  eUatewuadd 
by  the  sheriflf,  and  pnrchaaed  by  the  attorney  of  the  plaintiff,  who  tto- 
vards  sold  the  same  for  a  Falnable  conaideTation,  it  was  kdd  that  \\m 
purchaser  was  entitled  to  hold  the  land,  althongh  it  was  |tfOfed  ihitlhi 
attorney,  who  appeared  and  confessed  judgment  fi>r  the  adaioism^ 
had  no  authority  for  the  purpose.    Feiierman  t.  lAifpkjff  4  W.  481 

465.  Where  land,  which  has  been  leased  for  years,  is  sold  by  iheilMril 
on  an  execution  against  the  lessor,  the  purchaser,  if  the  sale  takes  jlm 
in  the  middle  of  the  year,  is  entitled  to  the  rent,  although  hscuiootd^ 
mand  it  until  the  end  of  the  year.    Hart  r.  Urael,  8  Br.  88. 

466.  So,  under  the  act  of  1836,  the  purchaser  at  a  sheriff's  ssls  ii» 
titled  to  all  the  rent  which  becomes  due  after  theacknowledgnMBtafli 
deed  to  him.    Braddee  v.  fPib^,  10  W.  868. 

467.  The  119th  sect,  of  the  act  of  1836,  relatiTe  to  ezseotiom^  wkkk 
provides  that  a  purchaser  at  sheriff's  sale  riiall  be  entitled  to  rsntke» 
mg  after  the  acknowledgment  of  the  deed,  though  paid  in  adfaoeB,dBa 
not  govern  the  case  of  rent  paid  in  advance  in  pursuance  of  the  icrairf 
the  lease,  but  only  the  case  of  a  voluntary  payment  before  the  dai^ 
when,  by  the  terms  of  the  lease,  the  rent  would  be  payable.  Ament 
Mechanic^  Jfank  y.  Ege^  9  W.  436. 

468.  A  purchaser  at  sheriff's  sale  under  a  levari  /aeioM  upon  a  sat* 
gage,  succeeds  to  the  responsibilities  as  well  as  rights  of  the  inorigi|in 
hence,  if  the  latter  had  contracted  to  sell  the  land  previously  to  the  Ml* 
gage,  such  vendee  will  not  be  afiidcted  by  the  sheriff's  sale.  CaiBit\ 
Bobinsan,  8  W.  373. 

469.  Where  a  sheriff  made  sale  of  real  estate  under  a  vendUM  » 
ponas,  and  executed  and  acknowledged  a  deed  to  the  purchaser,  u' 
delivered  it  to  the  prothonotary  as  an  escrow  until  the  purcbase-nMoef 
should  be  paid,  it  was  held  that  the  purchaser  acquired  no  title,  he  not 
having  paid  the  purchase-money;  although  several  years  afterwards bt 
obtained  an  order  of  the  court  for  the  delivery  to  him  of  the  deel 
Bobins  v.  Bellas,  2  W.  359. 

.470.  One  who  had  purchased  at  sheriff's  sale  under  a  feoan/^ 
upon  a  judgment  obtained  on  a  mortgage,  and  who  had  brought  a 
ejectment  to  recover  possession,  afterwards  issued  an  execution  opm 
another  judgment  against  the  same  defendant,  and  sold  thelapdi^ 
sherifPs  sale,  giving  notice  that  he  sold  only  the  possession  or  eqnitiblB 
right  of  the  defendant,  and  that  he  claimed  the  title  and  right  of  po^tf- 
sion  to  be  in  himself:  Held,  that  he  was  not  estopped  from  recorerii^ 
in  the  ejectment  by  these  proceedings.  Chreen  v.  Watrous,  17S.&t 
393. 

471.  It  is  not  a  sufficient  objection  to  the  title  of  a  purchaser  at  sherifi 
sale,  that  the  venditioni  exponas^  under  which  the  sale  took  place,  ^ 
not  returned  for  several  years  after  the  acknowledgment  of  the  deed^tw 

after  the  sheriff  who  made  the  sale  had  gone  out  of  office.    AnttUV' 
Micklejfj  1  R.  95. 

472.  In  a  scire  facias  on  a  mortgage  with  a  collateral  oonditieo? 
judgment  was  entered  "for  the  sum  due;"  afterwards  a  sdnjox^ 
quare  executionon  issued,  reciting  that  j6255  \0s.  \0\d.  were  reooveicdt 
to  which  the  defendant  pleaded  payment,  &c.,  and  judgment  wasgiv^ 
for  the  plaintiff;  a  levari  facias  issued  for  two  hiuidred  — - — i^ 
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Twardsan  alias  levari  for  ;£250,  under  which  the  mortgaged  premises 
re  sold;  held,  that  though  the  proceedings  were  irregular,  yet  they 
*e  available  in  an  ejectment  by  the  purchaser  at  the  sheriff's  sale 
inst  a  stranger.     Stackpole  v.  Olassfordy  16  S.  &  R.  163. 

73.  The  acknowledgment  of  a  sheriff's  deed  is  not  conclusive  evi- 
ce  of  delivery;  but  in  connection  with  the  fact  of  possession  by  the 
dee,  it  is  strong  proof  of  it.     Hartman  v.  Stahl,  2  P.  R.  231. 

^SRSy  J.  ' 

74.  Where  land  has  been  sold  by  a  sheriff,  who  returned  the  writ 
acknowledged  the  deed,  but  retained  it  as  security  for  the  payment 
part  of  the  purchase-money,  and  the  vendee  took  possession  of  the 
,  which  was  afterwards  purchased  as  his  property  at  a  sheriff^s  sale, 
the  second  vendee  brought  an  ejectment  against  one  who  did  not 

V  any  title,  and  on  the  trial  of  the  ejectment,  the  plaintiff  paid  the 
nee  due  to  the  sheriff,  (who  was  then  out  of  office,)  and  obtained 
deed,  which  he  gave  in  evidence;  it  was  held  that  he  was  entitled  to 
ver.     Hartman  v.  Stahly  2  P.  R.  223. 

75.  By  the  payment  of  a  large  portion  of  the  purchase-money,  and 
delivery  of  possession,  the  sheriff's  vendee  acquired  an  interest  in 
land,  which,  though  not  amounting  to  the  legal  title,  was  subject  to 
:ution  and  sale,  and  entitled  a  second  vendee  to  recover  from  one 
3  showed  no  title.     Ibid, 

76.  Where  a  vendee  has  been  guilty  of  actual  fraud,  no  title  passes 
im,  whether  it  be  a  private  or  judicial  sale.  Gilbert  v.  Hoffman^ 
7.  66.     Rogers,  J. 

77.  If  a  purchaser  at  a  sheriff's  sale  has  been  guilty  of  such  fraud  as 
ids  the  sale,  the  former  owner  of  the  land  may  recover  it  from  him 
jectnient,  without  offering  to  refund  the  money  paid  by  the  purchaser 
he  sheriff.     Ibid. 

78.  If  there  are  two  plaintiffs  in  a  judgment,  and  one  of  them  under- 
38  to  collect  the  money,  he  cannot  purchase  the  property  of  the  de- 
lant  in  the  execution  Cor  a  less,  sum  than  the  whole  amount  of  the 
judgment,  for  his  own  benefit;  but  he  will  be  held  a  trustee  for  the 
5r  plaintiff,  to  the  extent  of  the  interest  of  the  latter.  Leisenring  v. 
ck,  5  W.  303. 

79.  A  trust  as  to  real  estate  purchased  at  sheriff's  sale,  cannot  be 
blished  by  parol  evidence;  nor  is  it  competent  for  the  defendant,  in 
action  of  ejectment  against  him  or  one  holding  under  him,  to  prove 
^udulent  combination  between  him  and  the  purchaser  to  defraud 
iitors.    Leshey  v.  Gardner^  3  W.  &  S.  314. 

80.  The  vendee  of  the  sheriff,  who  had  purchased  lauds  which  sub- 
lently  appeared  to  have  been  bound  by  a  prior  lien,  and  had  paid  the 
^ideration  to  the  sheriff,  by  whom  it  was  improperly  paid  over,  can- 
maintain  an  action  against  the  sheriff  to  recover  back  the  purchase- 
ley,  until  he  has  tendered  to  the  defendant  a  reconveyance.  Moffat 
'srael,  4  Y.  489. 

81.  A  sale  of  property  to  the  plaintiffs,  in  the  execution  on  a  satisfied 
gment  is  void.    Hoffman  v.  Strohecker,  7  W.  86.    Oibbs  v.  Meefy, 

305. 

IS2.  If  the  original  judgment  was  defective,  yet  if  there  is  a  judg« 
nt  of  revival  this  would  authorise  a  sale,  and  a  conveyance  by  the 


sheriff  to  the  parchaeer  would  be  good,  although  die Jedgmit  Mf 
should  be  afterwards  set  ande  or  reversed.  Ovariom  t.  JbuTfl  W.8SL 

483.  Where  a  justice  of  the  peace  gave  judgmeot  upon  a  wamittf 
attorney,  without  notice  to  the  defendantyand  a  transcripC  wasfilsdiiihi 
CotDoion  Pleas,  the  docket  entry  of  which  merely  sstrorth  the  nmnd 
the  parties,  and  that  it  was  a  judgmeot  on  the  docket  erf"  a  esnsio  im 
and  amount,  and  after  the  return  of  nikU  to  two  Mire  faeiam  os  As 
judgment  the  Common  Pleas  rendered  judgment^  upon  which  emeolM 
isst^  and  the  land  of  ttie  defendant  was  sold;  it  was  kdd^  that  Mmijt 
the  judgment  of  the  justice  was  erroneous  and  void,  and  the  proeMMls|i 
on  it  were  reversed  by  the  Supreme  Court,  yet  the  purchaser  at  thtii' 
riff 's  sale  was  protected  by  the  act  of  1705.  .Fl^fer  v.  JMI,  6  W.  Sli 
JPfger  V.  JSIetfer^  6  W.  297. 

484.  So,  the  issuing  of  a  warrant  by  a  jnstiee  to  a  eonslable  loali 
stray,  under  the  act  of  ISth  April,  1807,  is  a  jodkaal  act,  wfaidic» 
not  be  inquired  into  collaterally,  and  the  purchaser  will  aeqaiie  tfid 
title  if  notice  have  been  given  according  to  the  act,  although  lbip» 
ceeding  be  otherwise  irregular,  and  although  the  eompbiuotbiii 
purchaser.     TTufmpMon  v.  O^Hanhn^  6  W.  499. 

485^  One  who  purchases  at  sheriff's  sale  under  an  ezecutioDt  ksovif 
that  the  debt  has  been  paid,  acquires  no  title.  Hoffnum  v.  StrMi^ 
7  W.  86. 

486.  But,  a  purchaser  from  him  for  a  valuable  eonsideritimi,  vU 
has  been  paid  without  notice,  will  be  protected.  Mi.  8.C.agniii 
error,  9  W.  183. 

487.  A  fraudulent  vendee  gains  no  title  to  the  land  by  a  sherina^ 
although  an  innocent  creditor  may  recover  the  proceeds  in  paymeHtif 
a  judgment.    Foulk  v.  APFarlane,  1  W.  &  S.  299.    Ssroxamt,!. 

488.  Therefore  a  purchaser  at  sheriff's  sale,  may  recover  froma  fni- 
dulent  purchaser  at  a  former  sheriff's  sale,  although  he  (the  phiodf) 
had  received  part  of  tlie  proceeds  of  such  former  sale,  in  part  ptyaat 
of  a  judgment  held  by  him.    Fmilk  v.  HPFarlane^  1  W.  &  S.  297. 

4S9.  If  a  purchaser  either  at  a  sheriff's  or  treasurer's  sale,  takep» 
session  of  the  wrong  tract  under  a  mistaken  impression,  this  will  net 
preclude  him  when  he  discovers  his  mistake,  from  asserting  his  rights 
the  land  which  he  has  really  purchased.  Hiester  v.  Laird,  1  W.tiS. 
245. 

490.  If  the  plaintiff  in  an  execution,  sell  land  of  the  defendant  M 
sheriff's  sale,  for  a  sum  insufficient  to  pay  the  debt,  and  then  proceeds 
sell  other  property  of  the  defendant,  without  giving  credit  for  the  pn^ 
ceedsof  the  sheriff^s  sale  of  the  land,  he  is  not  prevented  from  becomlDe 
the  purchoser  of  the  land  from  the  sheriff^s  vendee,  after  the  lapse  of 
several  years.    Devinney  v.  NorriSj  8  W.  314. 

491.  In  ejectment  by  a  purchaser  at  sheriff's  sale,  under  a  judgoert 
obtained  by  himself  against  •<i,  it  was  heldj  that  the  defendant  in  the 
ejectment  who  was  a  purchaser  from  «^,  under  an  alleged  volunttry 
conveyance,  could  not  impeach  the  judgment  unless  collusion  or  oorin 
between  the  parties  were  shown.    Fastens  v.  Fastens;  3  W.  &  Su  181 

492.  In  ejectment  where  the  plaintiff  claims  under  a  sheriff^  sde, 
upon  a  judgment  confessed  by  •'i  as  administrator  of  J7,  it  is  not  neoee- 

ry  for  him  to  produce  the  letters  of  administration  -to  JS;  tboogh  the 
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ber  party  may  show  the  proceedings  to  be  collusive  by  evidence 
iunde.     McDonald  v.  Mulhollariy  5  VV.  173. 

493.  A  purchaser  at  sheriff's  sale,  who  h^s  elected  to  disaffirm  a  lease 
Ade  before  the  time  of  the  judgment  under  which  he  purchased,  is 
It  entitled  to  the  rent  payable  under  the  lease.  Farmers  and  Mecha* 
if*  Bank  v.  Egt^  9  W.  436. 

494.  The  recital  in  a  sheriff's  deed  that  the  sale  was  made  by  a  former 
eriff,  is  not  conclusive  evidence  of  the  fact;  but  the  party  claiming 
ider  it  may  show  by  other  proof,  that  it  was  in  fact  made  by  the  same 
5riff  who  made  the  deed.     Leshey  v.  Gardner^  3  W.  &  S.  314. 

495.  A  mortgagee  purchased  the  mortgaged  premises  at  a  sherifi^s 
6,  by  virtue  of  a  levari  facias^  issued  upon  a  judgment  obtained  upon 
I  mortgage.  He  paid  no  money  to  the  sheriff,  but  by  an  agreement 
th  the  latter,  his  receipt  for  the  amount  was  treated  as  equivalent  to 
fment  of  the  purchase-money.  The  sheriff  executed  a  deed,  but 
rer  acknowledged  it,  the  costs  not  having  been  paid  to  him,  but  the 
"chaser  went  into  possession,  and  continued  in  possession  several 
irs,  when  a  sale  of  the  premises  was  made  by  virtue  of  an  ezeaition 
>ii  a  judgment  younger  in  date  than  the  mortgage.  Held^  that  the 
"chaser  at  this  sale  acquired  no  title,  the  proceedings  under  the  mort- 
;e  having  vested  the  equitable  estate  in  the  first  purchaser,  and.  leav- 

nothing  for  a  second  execution  to  act  upon.    Stoever  v.  Ricej  3 
1.21. 

^96.  If  land  bound  by  a  mortgage  be  sold  at  a  sheriff's  sale,  and  the 
'chaser  bring  ejectment,  and  then  the  land  is  sold  by  virtue  of  pro- 
dings  upon  the  mortgage,  the  purchaser  at  the  first  sale  is  not  entitled 
recover  possession  of  the  land;  though  he  may  recover  the  costs  of 

suit.  Street  v.  Sproaty  5  W.  278. 
^97.  Conversations  of  bystanders  and  loose  statements  of  third  per- 
is at  sheriff's  sale,  are  not  admissible  to  affect  the  right  of  a  purchaser* 
'^geant  v.  Ford^  2  W.  &  S.  126.  Sergeant,  J. 
198.  In  ejectment  against  persons  who  have  purchased  the  land  of 
t  plaintiff  at  sheriff's  sal^  under  an  agreement  in  respect  to  holding, 
lich  is  fraudulent  and  void,  it  is  not  necessary  for  the  plaintiff  to  tender 
Ihe  defendants  before  bringing  suit^ he  amoimt  which  they  have  paid. 
^all  V.  Jonesy  1  VV.  &  S.  128. 

§99.  On  the  trial  of  an  issu^  involving  the  validity  of  a  sheriff's  sale, 
K>f  is  admissible  of  declarations  and  conversations  of  the  purchaser, 
culated  to  prevent  purchasers.     Hoffman  v.  Strohecker,  9  W.  183, 

(b)  Summary  proceedings  to  obtain  possession. 

501.  The  sheriff,  on  a  sale  of  lands  taken  in  execution,  cannot  turn  the 
Pendant  out  of  possession  by  force,  and  put  the  purchaser  in  possession. 
\nnsylvania  v.  Kirkpatrick^  Add.  193,  203. 

502.  Under  the  acts  of  6th  April,  1802,  and  14th  March,  1814,  a 
:«on  in  possession  of  land  sold  by  virtue  of  an  execution,  may  stay 
I  proceedings  of  the  justices,  on  making  oath  that  he  claims  under  the 
endant  in  the<execution,  by  title  derived  before  the  judgment^  and 
iDg  or  tendering  security.    Lenox  v.  jMPCallj  3  S.  &  R.  95. 

SOd.  An  affidavit  by  the  tenant  in  possession^  that  be  does  not  hold 
VOL.  I. — 82    . 
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possession  of  the  wfwle  of  the  premises  under  the  defendant  in  ezecmioo, 
is  not  sufficient  to  stay  proceedings.   Hawk  v;  Siouch,  5  S.  &  R.  157. 

504.  The  justices  are  bound  to  disregard  such  affidavit,  or  to  calloa 
the  tenant  to  explain  what  part  he  held  under  such  defendant  or  other 
persons.     Jbid, 

505.  A  purchaser  at  sherifTs  sale  cannot  give  notice  to  the  person  ii 
possession,  so  as  to  ground  proceedings,  under  the  act  of  1802,  before  the 
sherifTs  deed  to  him  is  acknowledged.    Ibid. 

506.  A  person  in  possession  of  land,  sold  under  an  execution  agaioK 
•^,  made  oath,  that  "  he  claimed  to  hold  the  premises  by  title  deritd 
from  Ji^  as  hereafter  stated^  before  the  judgment  rendered  against  him." 
The  affidavit  then  proceeded  to  state,  that  on  a  certain  day,  ./^  demisel 
the  premises  to  the  deponent  for  a  term  of  years,  commencing  at  the  a 
piration  of  a  lease  he  then  held,  by  virtue  of  which  he  was  in  actual  p» 
session  thereof,  without  stating  the  date  of  the  judgment,  or  the  timet 
which  the  last  lease  was  to  bommence  in  possession.  Held,  that  thai 
was  a  sufficient  averment  of  the  title  being  derived  from  •/?  before  lb 
judgment.     Lenox  v.  AT  Call,  3  6.  &  R.  95. 

507.  It  is  sufficient,  if  the  oath  and  recognisance  are  tendered  at  uf 
time  before  judgment.     Ibid. 

508.  An  action  of  debt  will  not  lie  to  recover  the  damages  assessed  bf 
the  jury,  under  the  act  of  1802,  to  enable  purchasers,  &c.  to  obtain  p» 
session:  the  remedy  given  by  the  act  must  be  pursued.  Moyer  v.  JOHf) 
14  S.  &  R.  161. 

509.  In  replevin  for  grain  by  one  who  had  purchased  at  sheriff's  sdi 
the  land  upon  which  the  grain  grew,  as  the  property  of  •^,and  whohil 
obtained  possession  of  the  land  by  proceedings  before  two  justices  note 
the  act  of  1802,  it  is  competent  for  the  defendant  in  the  replevin  to  shot 
that  the  title  to  the  land  was  in  B,  under  whom  he  claims,  and  who  vis 
not  a  party  to  the  proceedings  before  the  justices.  Simpson  v.  Jack^\^ 
S.  &  R.  278. 

510.  A  purchaser  of  a  defendant's  interest  in  the  premises,at  sherifJ 
sale,  who,  pending  an  ejectment,  has  obtained  possession  under  the  ad 
of  1802,  may  be  made  a  co-defendant,  though  it  is  suggested  thatothoJ 
were  interested  in  the  purchase,  whose  names  were  not  disclosed.  3/i^ 
ray  8c  al.  v.  Galbraith,  2  Binn.  59. 

511.  On  a  proceeding  under  the  act  o^  1802,  the  defendant  cannot  ;o 
into  evidence  to  show  that  the  judgment  was  satisfied  previously  to  the 
sale,  although  the  plaintiff  in  the  judgment  is  also  the  purchaser,  ami 
plaintiflf  in  the  proceeding.     Hale  v.  Henrie,2  W.  143. 

512.  When  the  case  is  removed  by  the  defendant  into  Common  Pto 
the  only  matter  in  issue  is  the  existence  of  an  independent  title  in  tbc 
defendant;  he  cannot  go  into  evidence  of  anything  else.     Id.  147. 

513.  Hence  the  defendant  cannot  set  up  as  a  defence  on  such  appeal 
fhat  the  inquisition  under  the^m  facias  in  the  case,  was  returned  iW 
the  rents,  &c.  would  pay  in  seven  years,  so  as  to  invalidate  the  veni^' 
tioni  exponas.     Ibid, 

514.  If  the  inquest  find  that  A.  B.  is  the  defendant,  whose  land  was 
sold,  that  he  was  in  full  possession  when  the  sale  was  made,  and  (be 
sheriff's  deed  executed,  and  that  the  purchaser  gave  notice  to  the  said 
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.,  then  in  possession  of  ihe  premises,  C.  D.  and  E.  F.  tenants  of  the 
Jl.  B.;  it  is  a  sufficient  finding  of  the  possession  of  the  defendant, 
that  the  tenants  came  into  possession  under  him.  Cooke  v.  Rein- 
,  1  R.  317. 

5.  It  is  sufficient  if  the  inquest  find  that  the  purchaser  gave  ^^due 
legal  notice"  to  the  defendants,  without  expressly  finding  that  three 
ths'  notice  was  given  prior  to  the  application  to  the  justices.    Ibid. 

6.  Where  the  Common  Pleas  had  reversed  the  proceedings  of  two 
::es,  under  the  act  of  1802,  and  awarded  restitution  to  the  defendant; 
Supreme  Court,  on  reversing  the  judgment  of  the  Common  Pleas, 
rded  a  writ  of  re-restitution  to  the  complainants.    Ibid. 

L7.  On  the  removal  to  the  Common  Pleas  of  proceedings  before  two 
ces,  instituted  by  a  purchaser  at  sheriff's  sale  to  obtain  possession,  it 
K  necessary  that  there  should  be  any  formal  joinder  of  issue.    Mi- 

v.  Saltmarahy  5  W.  293. 

18.  On  a  proceeding  under  the  act  of  1802,  which  has  been  removed 
le  defendant  into  the  Common  Pleas,  a  matter  of  defence  which  has 
\x\  since  the  removal  of  the  cause,  is  available  for  the  defendant. 
wnfield  V.  Braddee^  9  W.  149. 

L9.  Thus,  where  a  defendant  before  the  justice  made  affidavit  that 
leld  under  a  title  derived  from  the  original  defendant  in  the  execu- 
»  before  the  judgment  under  which  the  plaintiff  purchased,  and  in 
sequence  of  this  affidavit  the  catise  was  removed  to  the  Common 
is,  it  was  held  that  on  the  trial  in  the  Common  Pleas  the  defendant 

entitled  to  go  into  evidence  to  prove  that,  after  the  removal  of  the 
(e,  he  purchased  at  a  sheriff's  sale  the  same  land  as  the  property  of 
plaintiff.     Ibid. 

20.  An  allegation  that  the  sheriff's  vendee  had  contracted  to  sell  the 
nises  to  the  defendant,  the  tenant  in  possession,  is  not  sufficietu  to 
at  the  proceedings  before  the  justices.    Brown  v.  Oray^  5  W.  17. 

21.  Where  the  sheriff^s  vendee  had  given  notice  to  quit,  and  afier- 
ds  sold  the  premises  to  A^  who  gave  another  notice  to  quit,  it  was 
i  that  the  notice  of  the  sheriff^s  vendee  formed  no  objection  to  the 
•very  of  A.    Ibid. 

22.  The  certificate  of  the  acknowledgment  of  the  sheriff^s  deed  con- 
Ues  the  only  proof  of  the  time  at  which  the  title  of  the  vendee  ac- 
3d.  A  variance  between  that  and  the  date  of  the  deed  is  not  material. 
i. 

23.  On  a  cer/iorari  by  the  Supreme  Court  to  the  justices,  the  former 
1  not  look  beyond  what  is  properly  matter  of  record.  There  is  no  bill 
exceptions  in  such  case  by  which  the  evidence  can  be  put  upon  the 
>rd.    Ibid. 

24.  The  practice  is  for  the  justices  to  give  judgment  for  a  gross  sum 
^sts;  and  the  court  on  certiorari  will  presume  that  they  were  duly 
Jd.    Jbid. 

(c)  Ejectment  by  the  sheriff^ $  vendee. 

25.  A  vendee  under  a  sheriff  or  auditors  in  domestic  attachment, 
not  be  put  to  the  same  mode  of  proof  of  title,  as  a  person  buying 
3  of  individuals.  Wherever  the  debtor  appears  to  have  been  in  pos- 
on  of  lands,  w]iiich  are  afterwards  sold  by  due  course  of  law,  the 


onua  proband!  will  be  on  the  penon  wbo  sues  lo  noma  (he  saiDe. 
Bowman  v.  Fry,  1  Y.  22. 
'      526,  A  purchaser  nt  sheriff's  sale,  who  brings  ejecin>enl  againsi  the 
person  whose  land   was  taken  in  execution,  or  any  person  i 
possession,  under  him,  need  only  show  the  judgment  and 
under  it     But,  if  the  suit  is  agaiasi  a  strancer,  the  tide  mnst 
ont.     Litlh  T.  Defancey,  5  Binn.  270.     JFi/son  v.  M'Feagh.iWSi 
Cooper  V.  Galbraith,  2  W,  C.  C.  R.  346. 

527.  Therefuire,  all  who  come  itno  possession  under  the  dcfeodiBili 
Iheexecuiion,  are  estopped  by^  the  jiidgmeni,  from  disputing  die  plainiifi 
right  of  possession,  and  cannot  set  up,  as  a  defence,  a  mortgage  ond  T^ 
lease  of  the  equity  of  redemption  givpn  by  the  defeudani  tooneofiboi 
Eisenhart  v.  Slat/maker.  14  S.  &  R.  153. 

538.  And,  the  defendant  in  the  «xecuiion  rannot  be  let  into  erukn 
to  prove  that  the  title  purchased  at  shenflTs  sale  was  only  an  eqmiib* 
one.     Copper  v.  Galbraith,  ut  supra. 

529.  But,  if  itie  defend'int  afierwardsacquire  possession  under iIwm 
title  than  thai  obtained  by  the  plaintiff  under  the  sheriff's  deed,  he  naf 
avail  himself  of  it  in  (he  ejectmen(.     Ibid. 

530.  A  person  with  whose  privily  and  under  whose  direction  ami- 
shal's  sale  of  land  is  made,  is  estopped  from  con(ro»ertina;  the  ralt,» 
far  as  relates  to  any  interest  he  possessed.  tVUling  t.  J9TOim,741 
R.  467. 

531.  The  recital  in  a  sheriff's  deed  is  no  proof  of  his  an(hori(Tio»l, 
in  any  case  subsequent  to  the  act  of  26ih  March,  17S5.  ffiiiw' 
AtTeagk,  2  Y.  86.     JVeyand  v.  Tipton,  5  S.  &  R.  532. 

532.  It  has  often  been  decided,  that  in  an  ejectment  byihesherf! 
vendee,  the  court  will  not  inquire  into  the  formality  of  the  prowediw 
on  which  the  sale  was  founded.     2  Binn.  227.     Ybates,  J. 

533.  Th Its,  the  court  will  not  examine  whether  the  jury  who  («i- 
demned  (he  premises,  ac(ed  erroneously,  or  whether  the  premise  "f 
sold  at  an  under  value.     Murphy  v.  APCieary,  3  Y,  405. 

534.  But,  il  is  necessary  that  the  record  of  the  order  of  coLiii.'lOTlJf 
produced,  and  il  will  only  he  presumed  after  a  great  length  oiu* 

IVbodji  V.  La?te,  2  S.  &  R.  53. 

535.  And  where  the  jury  presumed  (he  loss  of  a  wen A7fom.  W'*" 
February,  ISOO,  and  July,  I8I1;  and  (here  were  no  circiimstinca'J 
anthorise  the  presumption  besides  ihe  length  of  time,  the  court  gt""* 
a  new  trial.     Willing  v.  Brown.  6  S.  &  R.  457. 

536.  Jl  seems  that  a  defendant  in  an  execution,  when  sued  i"  ^f^^ 
ment  by  a  purchaser  at  sheriff's  sale,  of  his  real  estate,  caniioiobj*""^ 
Ihe  return  lo  theji./n.  does  not  show  that  he  had  no  personal  eSaif.^ 
required  by  Ihe  acts  of  assembly.  Cooper  v.  Galbraith,  3  W.  C,  C.  B-i^ 

537.  Proof  of  the  existence  of  a  writ  of  venditioni  expoivaa,  on  "^ 
a  sheriff  had  sold  lands,  may  he  supplied  by  circumstances.  Moor*!^ 
V.  Pearce,  2  Y.  456. 

53S.  It  is  not  necessary  for  the  vendee  of  the  sheriff,  under  i  ^ 
facias,  to  prove  that  due  notice  of  the  time  and  place  of  salewisS"''^ 
as  directed  by  the  act,  unless  evidence  be  given  to  raise  a  presamp"^ 
of  the  contrary;  nor  is  it  necessary  that  the  sheriff's  remrti  rfrmildS''' 
that  the  notice  had  been  given.    Temper  v.  Taylor,  6  S.  &  R.  1'* 
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).  In  an  ejectment  by  the  vendee  of  the  sheriff^  under  a  judgment 
cire  facias  on  a  mortgage,  it  is  not  competent  for  the  terre-tenant j 
were  a  parly  to  the  scire  facias,  to  give  in  evidence  any  matters 
1  might  have  been  proved  in  the  trial  of  the  scire  facias^  unless 
has  been  fraud  or  colhision  between  the  mortgagor  and  mortgagee. 
fy  al.  V.  Hollenback,  1  S.  &  R.  540. 

).  But,  it  seems,  if  the  terre-tenant  has  not  been  made  a  party  to 
ire  facias,  he  may  make  any  defence  in  the  ejectment  which  would 
been  open  to  him  on  the  scire  facias.    Ibid. 

1.  Where,  in  ejectment,  the  sheriff's  vendee  proves,  that  at  the  time 
e  levy  and  sale,  the  debtor  was  in  peaceable  possession  of  the  pre- 
j,  evidence  of  a  different  independent  title  will  not  be  received.  Cul" 
on  v.  Martin,  2  Y.  443. 

2.  Evidence  that  the  debt,  upon  which  a  sherifi^'s  sale  of  lands  was 
led,  had  been  paid  previous  to  the  sale, shall  not  be  received  to  affect 
tie  o{  3,  stranger,  who  has  purchased  at  the  sheriff's  sale.  Samms 
lexander,  3  Y.  268. 

3.  Jiliter,  if  the  plaintiff  in  the  execution  is  the  purchaser.    Ibid. 

4.  On  this  point.  Smith,  J.  remarked  in  Arnold  v.  Gorr,  (I  R. 
I  '*  I  can  see  no  difference,  or  reason  for  a  difference,  between  the 
of  the  plaintiff  in  the  execution  becoming  the  purchaser,  and  that  of 
mger.  The  act  of  assembly  is  general  in  its  provisions  in  protect- 
urchasers,  and  I  see  no  reason  for  restraining  it  to  strangers  only. 
dicta  of  Yeates,  J.  in  Samm'*s  Lessee  v.  Jilexander,  and  in  Hies- 
Lessee  v.  Fortner,  (2  Binn.  40,)  founded  on  Ooodyer  v.  Junce,  in 
3rton,  179,  much  as  I  am  disposed  to  respect  his  opinions  generally, 

not  given  on  any  points  that  arose  in  those  causes,  and  without 
g  into  consideration  our  act  of  assembly,  which  I  think  is  decisive." 

5.  t/^,  a  judgment  creditor  of  j5,  bought  the  lands  of  B,  at  sheriff's 
and  conveyed  them  to  C.  Afterwards,  a  scire  facias  issued  to 
e  an  earlier  judgment,  obtttined  by  D  against  B;  on  the  return  of 
h,  ^  was  made  a  party  on  record,  and  gave  notice  that  he  should 
.  on  fraud,  and  a  combination  between  ^and  D,  as  a  defence  to  the 

facias;  but  neither  .^  nor  C  attended  the  trial,  or  gave  any  evi- 
e,  and  a  verdict  and  judgment  were  entered  for  D.  C  intrusted 
noanagement  of  the  business  to  Ji,  and  took  an  indemnifying  bond 

him.  Held,  that  it  was  not  competent  for  •^  or  C,  in  an  ejectment 
gilt  by  D,  who  had  purchased  at  sheriff's  sale  under  his  judgment, 
ve  evidence  of  fraud  to  controvert  the  judgment  of  2>.  Heller  Sr  al. 
mes,4  Binn.  61. 

6.  In  ejectment  by  the  sheriff^s  vendee,  under  a  mortgage  to  the 
ses  of  the  loan  office,  the  mortgage  and  precept  to  the  sheriff  must 
oduced  by  the  plaintiff.    Marshall  v.  Ford,  1  Y.  195. 

7.  In  ejectment  for  land  purchased  at  sherifi^'s  sale,  the  plaintiff 
recover  against  all  who  were  defendants  in  the  original  judgment. 
Id  under  them,  without  showing  any  other  title.    Green  v.  IVatrouSj 

&  R.  393. 

5.  The  minute  of  a  prothonolary  that  a  sheriff^s  deed  was  acknow- 
d  on  a  certain  (day,  is  not  admissible  as  evidence  to  show  title  in  the 
laser,  without  producing  the  deed,  or  accounting  in  some  way  for 
»n-production.    Lodge  v.  Berriery  16  S.  &  R.  297. 


n 


contained  a  description  of  the  luiid.     Held  that  the 
snfficienily  certain,  as  against  a  stranger.    Burdick  v 

552.  In  ejectment  by  a  purcliaser  at  stierifTs  sale,  agi 
in  the  jndgmeiit,  the  latter  cannot  set  up  an  onslandii 
possession  in  another.     Young  v  Jllgeo,  3  W.  223. 

553.  But  where  at  the  time  of  tlie  sale,  the  defend 
sion,  under  a  lease  for  seven  years,  with  a  right  of  pu 
a  certain  price  within  the  term,  and  after  the  expiratic 
defendant  remnined  in  possession,  and  look  a  new  lei 
landlord,  and  then  the  purchaser  at  the  sheriff's  sale, 
ment,  it  was  held  that  he  was  not  entitled  to  recover. 

554.  Where  the  levy,  venditioni  exponas,  and  i 
described  the  premises  by  llie  same  adjoiners  as  those 
sherifTs  deed,  but  stated  the  contents  to  be  one  handre 
whereas  the  deed  slated  the  contents  to  be  one  hundre 
it  was  held  that  the  variance  was  not  material,  ^n 
833. 

555.  In  ejectment  by  a  sheriff's  reoilee,  the  condi 
held  to  be  part  of  the  rea  gestie,  and  aWnissible  in  ei 
of  the  plaintiff.    Ibid. 

556.  Tlie  record  of  a  judgment,  sheriff's  sale  the 
deed,  and  mesne  coiiveyancf  s  to  the  party  offering  i 
dence,  where  no  interest  in  the  land  sold  by  the  sheri 
defendant,  in  the  judgment.     Ibid. 

557.  A  judgment  was  confessed  before  a  justice  ol 
llih  of  August,  1S33.  A  transcript  of  this  jiidgmei: 
Court  of  Common  Plea.",  bn  tlie  soih  of  the  same  moi 
afterwards  took  out  an  execution  before  the  justice,  w 
nulla  bona,  a  certificate  to  which  effect  was  carried  to 
office,  together  with  a  precipe  for  a  jS.  Ja.  on  the  "3 
The  prolhonotary,  instead  of  filing  this  certificate  \ 
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^idence  a  recovery  in  ejectment  against  him  by  a  third  person,  snh- 
ent  to  the  judgment  under  which  the  property  was  sold,  and  a  lease 
m  by  such  third  person  subsequent  to  the  levy  and  condemnation. 

• 

i9.  In  ejectment  by  a  purchaser  at  sheriff's  sale,  against  one  claiming 
different  title,  the  record  of  the  judgment  under  which  the  land  was 
by  the  sheriff,  is  admissible  in  evidence  for  the  plaintiff.    Schall  v. 
fer,  3  Wh.  250. 

iO.  One  who  has  received  a  part  of  the  proceeds  of  a  sherifi^s  sale  of 
in  payment  of  a  lien  upon  the  land,  cagnot  afterwards  in  an  eject- 
t  against  him  by  the  purchaser,  object  to  the  invalidity  of  the  deed. 
)ble  V.  Smith,  8  W.  280. 

(d)  Remedy  for  the  recovery  of  thepurchaae'money. 

1 1.  An  action  cannot  be  maintained  by  any  other  than  the  sheriff, 
icover  damages  for  a  breach  of  contract  by  the  vendee  of  land  at  the 
iff's  sale.    Mams  v.  Adams,  4  W.  leb. 

S2.  An  action  against  a  bidder  at  a  sheriff's  sale,  for  the  difference 
^een  the  amount  of  his  bid,  and  that  at  which  the  land  was  struck 
n  at  a  subsequent  sale,  must  be  brought  either  by  the  sheriff  on  the 
ity  of  contract,  or  by  some  one  who  was  injured.  Holdship  v.  D(h 
,  2  P.  R.  9. 

)3.  Unless  the  bidder  is  notoriously  insolvent,  the  sheriff  cannot,  long 
re  the  return  day,  return  that  the  purchaser  has  not  paid,  and  there- 
that  the  property  remains  unsold  for  want  of  buyers;  and  where  he 
so,  and  has  made  no  demand,  and  there  is  no  evidence  to  justify 
in  so  doing,  the  bidder  is  not  liable  for  a  difference  in  price.  Id.  18. 

TON,  J. 

i4.  In  an  action  by  a  sheriff  to  recover  the  purchase-money  of  land 
to  the  defendant  under  a  writ  of  venditioni  exponaSy  it  is  not  neces- 
for  the  plaintiff  to  do  more  than  produce  the  writ,  and  prove  the 

Davis  V.  Baxter,  5  W.  519. 
>5.  If  the  antecedent  proceedings  are  defective,  the  vendee  has  a  re* 
y,  not  by  defence  against  the  sheriff,  but  by  application  to  have  the 
set  aside,  and  to  take  his  money  out  of  court.  Jbid. 
>6.  //  seems,  that  a  purchaser  at  sheriff's  sale  may  resist  payment 
le  purchase-money  on  the  ground  that  there  has  been  no  judgment, 
lat  the  court  had  no  jurisdiction.  Commissioners  of  •Armstrong  v. 
'th,  10  W.  392. 

O.  Cfthe  proceeds  of  a  sheriff^  $  sale. 

(a)  Of  the  applicaiifm  of  the  proceeds. 

37.  The  marshal  may  pay  the  proceeds  of  an  execution  to  the  pl^in- 
if  he  chooses  to  incur  the  responsibility,  and  this  would  be  a  suffi- 
t  return  to  the  writ.  fVortman  v.  Conyngham,  1  P.  C.  C.  243. 
6S.  A  sheriff  is  liable  to  an  attachment,  who  pays  over  money, 
ived  under  the  execution,  to  the  nominal  instead  of  the  real  plaintiff, 
ire  the  writ  is  endorsed  to  the  use  of  the  latter.  Siantzinger  v.  Old^ 
.265. 
69.  Quere^  Whether  a  purchaser  of  property,  sold  under  an  ezecu* 
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tion,  has  a  right  to  pay  the  plaintiff  in  the  execnfion  without  the(H)DseDt 
of  the  officer.     Wortman  v.  Conyngham^^l  P.  C.  C.  244. 

570.  Where,  by  will,  legacies  were  made  a  charge  upon  land, and 
the  land  was  sold  under  an  execution  against  the  residuary  legatee,  the 
court  ordered  the  money  to  be  first  applied  to  the  payment  of  the  lega- 
cies.    Nichols  V.  Postlethwaitej  2  D.  131. 

571.  j3  devises  land  to  his  widow,  J9,  for  life,  remainder  to  his  two 
children  C  and  D,  B  joins  in  a  mortgage  of  the  land  for  the  proper 
debt  of  C  and  JD,  and  the  land  is  sold  un<ier  a  levari  facias;  B  shall  be 
allowed  to  take  the  surplus  moneys  out  of  court,  in  preference  to  the 
judgment  creditors  of  C  and  JD,  on  giving  security  for  the  payment  o( 
the  principal  sum  after  her  death.  BloomfieldY,  Buddeny2  D.  183; 
S.  C.  1  Y.  187. 

572.  ^  mortgaged  land,  and  died  after  devising  the  same  to  his  vile 
for  life,  remainder,  in  fee,  to  his  son. ,  The  son  mortgaged  the  remaiiH 
der,  and  the  premises  were  sold  on  a  levari  facias  on  the  first  mortgip 
Buledj  that  the  second  mortgagee  should  take  the  surplus  naoneyoi 
giving  security  for  the  payment  of  the  interest  upon  it  to  the  widof 
during  her  life.     Whitehill  v.  Houston^  cited  1  Y.  189. 

573.  ^  mortgages  certain  lands  to  j9,  and  afterwards  conveys  part  of 
the  same  land  to  C,  with  covenants  against  the  mortgage.  The  whole 
land  is  subsequently  sold  by  the  sheriff  by  virtue  of  the  process  ander 
the  mortgage.  C  and  his  vendees  are  entitled  to  the  surplus  of  the  pro- 
ceeds in  preference  to  judgment  creditors  of  .^y  whose  lien  attached sQh> 
sequent  to. the  sale,  provided  such  surplus  does  not  surmount  the  damage 
sustained.     Emlen  v.  Boggs^  2  Y.  167. 

574.  Executions  issued  on  the  same  day,  but  delivered  to  the  sherif 
at  different  periods  of  the  day,  must  be  paid  out  of  the  proceeds  of  sale 
of  personal  property,  in  the  order  as  to  time,  in  which  they  came  to  the 
sheriff's  hands.     Ulrich  v.  Dret/er,  2  W.  303. 

575.  The  oflScer,  who  sells  certain  properly  under  a  venditioni  tx- 
ponasj  has  no  right  to  pay  the  taxes  due  on  the  property  sold,  out  of 
the  proceeds  of  other  property  sold  under  the  same  writ.  Bitektt^' 
Bond,  4  W.  C.  C.  R.  322. 

576.  After  ^  fieri  facias  levied  on  land  and  returned,  grain  was  sown 
on  the  land;  another  creditor  levied  on  the  grain  and  sold  it,  and  after- 
wards the  land  was  sold  on  a  venditioni  exponas  issued  on  the  firsts 
fa.  Held,  that  the  creditor  who  levied  on  the  grain,  had  the  right  i'' 
the  proceeds.     Stainbau^k  v.  Yeates,  2  R.  161. 

577.  Where  a  fund  is  legally  appropriated  for  the  satisfaction  of  di^eis 
co-existing  fixed  claims,  the  general  rule  is,  that  no  advantage  is  acquir^ 
either  as  to  principal  or  interest  by  priority  of  suit.  Otty  v.  Furguso^ 
1  R.  294. 

578.  Where  several  legacies  are  charged  on  land,  which  is  sold  ud^^^ 
a  judgment  obtained  by  one  of  the  legatees:  the  legatee  suing  is  not  en- 
titled to  any  preference  by  reason  of  his  obtaining  the  first  jadgmet)^' 
but  if  the  fund  prove  insufficient  to  pay  all,  the  proceeds  must  bed*^ 
tributed  pro  rata.     Ibid. 

579.  Where  real  estate  held  in  the  name  of  t3,  but  really  the  profertj 
of  B,  is  mortgaged  by  •tf,  at  the  instance  of  B,  and  for  his  benefit, ^^'^ 
the  iea\  motv^^^oX)^\\d\{^wcl\  teal  estate  be  sold  by  the  sheriff  by  virto^ 
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cecdings  on  the  mortgage,  a  judgment  creditor  of  B  is  entitled  to 
rplus  proceeds  of  the  sale  in  preference  to  a  subsequent  judgment 
)r  of  t/^,  who,  at  the  time  of  obtaining  his  judgment,  was  acquainted 
ill  the  circumstances  of  the  ownership  of  the  property,  and  of  its 
held  by  %A  for  the  purpose  of  evading  prior  judgments  against  B. 
V.  Bradford^  4  R.  394. 

.  Notice  given  by  a  judgment  creditor  of  £  at  a  sheriff's  sale  of  a 
old  interest  as  the  property  of  t^,  that  it  was  not  really  the  property 
but  of  Bj  and  that  his  judgment  was  a  lien  upon  it  as  such,  is  not 
ction  to  resort  to  that  source  for  payment,  and  a  waiver  of  his  right 
]nd,  upon  which  he  has  a  good  claim,  and  which  is  available  for  the 
etit  of  his  debt.    Ibid. 

.  The  validityof  a  judgment  cannot  be  questioned  on  the  distribu- 
r  money  raised  by  a  sheriff's  sale.  Meason^s  Estate^  4  W.  341. 
.  In  action  on  articles  of  agreement  for  the  purchase  of  land,  the 
iant  showed  that  on  the  land  sold  to  him,  there  was  an  outstanding 
r  a  widow's  third;  the  jury  found  that  there  was  due  to  the  plain- 
certain  sum  after  deducting  the  amount  of  the  said  lien,  which  was 
lain  in  the  hands  of  the  defendant  during  the  life  of  the  widow,  and 
death  or  upon  her  release  to  be  paid  over  to  the  plaintiff.  Ezecu- 
aving  been  issued  on  this  judgment,  the  money  made  by  the  sale  of 
land  of  the  defendant  was  brought  into  court  for  distribution,  when 
nrt  ordered  the  money  which  was  payable  presently,  to  be  paid  to 
lintiff,  and  the  balance  to  be  paid  to  another  creditor,  who  had  a 
age  on  the  land  sold,  and  that  the  mortgage  stand  as  a  security  for 
lintiff, /TTO  tctnto;  held^  that  such  decree  and  order  were  the  subject 
rrit  of  error  and  erroneous.  Fisher  v.  Kean,  1  W.  259. 
.  One  whose  land  was  about  to  be  sold  by  the  sheriff  upon  an  exe- 
,  agreed  verbally  with  •^,  another  creditor,  that  he  should  have  the 
IS  of  the  proceeds  after  satisfying  the  execution  creditor;  B  obtained 
;:ment  against  the  same  defendant  after  the  sale,  but  before  the  ac- 
ledgment  by  the  sheriff,  and  issued  a  fi.  fa.  with  direction  to  the 
'  to  levy  upon  or  retain  the  surplus  proceeds  of  the  sale.  The  Court 
nmon  Pleas  held  that  B  was  not  entitled  to  anything,  either  by  virtue 
judgment  or  execution,  and  the  Supreme  Court  affirmed  the  judg* 

Hahn  v.  Smith,  1  P.  R.  484. 
.  The  proceeds  of  the  sale  of  personal  property  levied  and  sold 
three  writs  o{  fi.fa.  must  be  appropriated  to  the  first  which  came 
hunds  of  the  sheriff;  although  the  property  sold  was  acquired  by 
btor  after  the  first  two  executions,  and  before  the  third  came  to  the 
's  hands.  Shafner  v.  Oilmore^  3  W.  &  S.  438. 
.  In  the  case  of  several  executions  levied  upon  goods,  it  is  the 
)f  the  sheriff  generally  to  apply  the  money  according  to  the  order 
le  in  which  they  came  into  his  hands;  but  cases  may  occur  per- 
Arhere  the  court  would  take  charge  of  the  money,  and  direct  the 
priation  of  it;  as  for  instance,  where  collusion  is  alleged  between 
fendant  and  the  plaintiff  in  an  execution  for  the  purpose  of  de- 
ng  other  execution  creditors.     Lytle  v.  Mthaffy^  8  W.  275,  6. 

ED7,  J. 

.  Where  there  were  three  executions  against  the  same  defendant 
hands  of  the  sheriff,  and  the  property  levied  on  was  claimed  by  a 
OL.  I. — 83 
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third  peraoiiy  and  the  plaintiff  in  the  last  execution  only  indemmfied  lb 
sheriff,  upon  which  he  proceeded  to  sell,  it  was  heU  thai  the  hit  enei- 
tion  creditor  was  not  entitled  to  any  preference  by  reason  of  the  isifai- 
nity,  but  that  the  executions  were  to  be  paid  according. io  the  prioiilf  rf 
lien.    Oirard  Bank  ▼•  Narriiiawn  SaUroad  Co.^  9  M.  447. 


587.  A  subsequent  execution  creditor  cannot,  after  sale  bjr  the  Mf 
and  return  made  by  hiin,object  to  the  plaintiff  in  the  prior  execBtiontilBi  1^ 
the  amount  of  his  execution,  either  on  the  ground  that  it  was  nMb» 
tumable  to  a  wrong  return  day,  or  that  the  same  plaintiff  had  siksmiii 
issued  an  attachment  in  execution.    Pkilade^pUaLaan  Co.  t. <1mi^  ^^ 
U  M.  Mi^. 

58Sf  If  there  be.  two  judgment  creditors,  and  one  have  a  lieo  « tw  >  |,^^ 
trscts,  and  the  other  on  one  only,  and  the  proceeds  of  a  sheriffs  all b  m^ 
brought  into  court,  the  former  will  be  required  to  esdhaust  the  pneNh  l|( 
of  that  upon  which  the  latter  has  no  lien,  before  he  will  be  afionin  |)V 
wply  the  proceeds  of  the  other  tract,  to  the  payment  of  his  joipmL 
£b$iing»^  Ca9e^  10  W.  904.  KxinrxDr,  J. 

589.  Jl  being  the  owner  of  Whiteacre,  a  judgment  was  oliliiMi  |v 
against  him  by  jB,  and  after  the  entry  of  ths  judgment,  Ji  also  sopM 
Kackacre,  and  mortgaged  Whiteacre  to  C.    The  judgment  of  JV  la 
revived  so  as  to  be  a  lien  upon  both  lota.    Afterwaida  A  becuai  Ai 
owner  of  a  third  lot,  Greenacre,  and  D  obtained  judgment  agsioiHa 
The  three  lots  were  sold  at  sheriff^s  sale,  and  the  proceeds  brought  iii 
court:  HeUf  that  the  whole  of  the  proceeds  of  blackacre,  weretBb 
applied  towards  the  payment  of  IT'S  Judgment,  and  that  the  reitorf 
the  judgment  was  to  be  paid  out  of  the  proceeds  of  Whiteaeie;  ds 
balance  of  the  proceeds  of  Whiteacre  to  be  applied  to  C's  mortgage,ai)d 
the  whole  of  the  proceeds  of  Greenacre,  was  to  be  applied  to  D's  jodf- 
ment.  Hastings^  Case^  10  W.  303. 

590.  Where  •S  sold  certain  real  estate  to  B^  and  it  was  agreed  thu 
the  purchase-money  should  be  applied  to  the  payment  of  two  jndgmeott 
binding  the  property,  and  that  having  paid  them,  he  might  do  si  be 
pleased  with  them,  and  B  accordingly  paid  off  the  judgments,  and  pul 
the  surplus  to  ./fyand  afterwards  it  was  discovered  that  Uiere  was  atluid 
judgment  binding  the  property,  and  a  sheriff's  sale  took  place  under  ths 
judgment,  it  was  held  that  B  might  take  an  assignment  of  the  two 
judgments  he  had  paid,  and  as  assignee  was  entitled  to  xeceire  the 
amount  of  the  judgment  out  of  the  sheriff's  sale,  in  preference  to  the  tbiid 
judgment.    Bryson  v.  Myers^  1  W.  &  S.  480. 

591.  Where  an  officer  having  executions  in  his  hands  against  a  firm^ 
and  also  against  one  of  the  partners,  sold  the  partnership  effects  for  a 
sum  more  than  sufficient  to  pay  the  joint  executions,  and  applied  lbs 
surplus  to  the  payment  of  the  separate  executions,  it  was  held  in  to 
action  against  him  by  a  creditor  of  the  firm  to  whom  the  sorplos 
had  been  assigned  by  the  firm,  that  the  presumption  was,  that  he  bad 
sold  the  entire  interest  of  the  firm,  in  a  sufficii9nt  portion  of  the  propertf 
to  answer  the  partnership  debts,  and  the  separate  interest  of  the  par- 
ticular partner  in  the  residue  to  answer  his  separate  debts,  sod  that 
under  such  presumption,  the  appropriation  of  the  surplus  was  rjgbL 
Roop  V.  BogerSf  5  W.  194. 

592.  The  amoimt  of  money  realised  by  the  plaintiff  in  a  jodgnMnt,  if 
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31  sherifPs  sale  of  land,  must  be  credited  to  the  defendant, 
be  procured  by  a  private  contract  with  the  purchaser  or  bid 
ic  salf ;  and  if  a  sum  be  procured  for  the  land  by  means  of  a 
itract  between  the  plaintiff  and  the  purchaser,  and  the  land  be 
I  smaller  sum  for  the  purpose  of  making  the  title,  the  larger 
be  considered  for  all  purposes  the  price  at  which  the  land  was 
ill  between  the  plaintiff  and  defendant  as  third  persons  inter- 
3  price.  Young  v,  Stone^  4  W.  &  S,  45. 
the  appropriation  of  the  proceeds  of  the  sale  of  real  estate,  the 
a  judgment  shall  be  ascertained  from  the  ^<  lien  or  judgment'' 
d  if  this  amount  differs,  being  less  than  the  amount  for  which 
was  actually  rendered  and  entered  upon  the  appearance  or 
e  docket,  the  amount  for  which  the  judgment  is  entered  in 
docket"  will  limit  the  claim  of  the  {5arty.  Bear  v.  Patterson^ 
323. 

ima  facie  all  the  obligors  in  a  bond  are  principals,  and  must 
as  such  in  the  appropriation  of  the  proceeds  of  a  sheriff's  sale, 
nade  to  appear  otherwise  by  positive  proof.  Ibid. 
n'oney  be  made  upon  an  execution  in  favour  of  two  or  more 
L  payment  to  any  one  of  them  is  good,  and  discharges  the 
I  he  cannot  afterwards  maintain  an  action  against  the  one 
jipt  he  took  for  it,  for  the  use  of  the  other.  Lazarus  v.  FoU 
&S.  9. 

t  in  respect  to  the  paument  in  of  the  money ^  and  the  diatribtttion 

of  the  proceeds. 

seems  that  a  court  is  not  bound  on  the  application  of  a  junior 
cer,  to  require  a  purchaser  at  a  sheriff's  sale  of  real  estate, 
purchase-money  into  court,  where  it  sufficiently  appears  that 
laser  holds  the  first  incumbrance,  and  that  the  purchase-money 
3  than  adequate  to  the  payment  of  that  incumbrance.  Stoever 
W.  21. 

e  court  will  not  direct  the  appropriation  of  money  arising  from 
lies,  in  a  summary  way,  when  the  facts  are  controverted,  un- 
rty  has  no  other  remedy.  Pattison  v.  Sample^  4  Y.  308. 
le  Circuit  Court  will  not  interfere,  in  a  summary  way,  to  dis- 
;  proceeds  of  an  execution,  or  to  decide  the  rights  of  the 
:o  it,  unless  the  money  has  been  paid  into  court.  Wortman 
'ham,  1  P.  C.  C.  243. 

a  contest  between  several  persons,  claiming  under  several  exe- 
ight  to  money  brought  into  court  under  one  of  them,  the  court 
efer  the  prior  execution  if  it  is  issued  irregularly,  as  e.g.  if  it 
jar  and  a  day  after  judgment  without  a  scire  facias.  ^Azcaraii 
i7norw,3W.C.C.  R.  134. 

fore  making  distribution  of  money  arising  from  a  sheriff's 
he  duty  of  the  court  to  cause  notice  to  be  given  to  all  persons 
either  personally  or  by  such  advertisements  as  they  may  deem 
d  on  an  appeal,  the  SupreiAe  Court  will  take  such  order  on  a 
)lication,  as  to  prevent  the  rights  of  persons  being  affected  who 
;)portunity  of  being  heard.  JBoaPs  •Appeal,  2  R.  37. 
ider  the  act  of  l*6th  April,  1827,  ^*  relative  to  the  distribution 
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of  money  arising  from  sheriffs'  and  coroners'  sales/' 4he  court  has  a  right 
where  the  estate  has  heen  sold  as  the  property  of  •&  under  process  against 
him,  but  which  is  alleged  to  have  really  been  the  property  of  i?,  to  direct 
a  feigned  issue  to  try  the  rightof  a  judgment  creditor  o^j^^to  the  money 
in  court.     Stiles  v.  Bradford,  4  R.  394. 

602.  Where  the  proceeds  of  property  sold  under  an  execution,  are 
brought  into  court  for  distribution,  and  claimed  by  an  assignee  under  a 
voluntary  assignment  for  the  benefit  of  creditors,  and  by  judgment  credi- 
tors of  the  assignor,  it  is  not  necessary  to  make  the  creditors  named  io 
the  assignment  parties  to  the  proceedings.    Irwin  v.  Keefij  3  Wh.347. 

603.  A  party  interested  in  the  fund  is  entitled  to  an  issue  where  facts 
are  involved,  although  his  application  is  not  made  until  the  evidence  has 
been  heard  by  the  court  and  the  case  argued.  Trimble^s  •Appeal,  6  W.  133. 

604.  Where  there  is  a  question  of  fact  to  be  decided,  as  whether  judg- 
ments in  contest  are  collusive^  it  is  the  duty  of  the  court  to  grant  an  issue; 
and  it  is  error  to  refuse  it  in  such  (iase.    Bichel  v.  Rankj  5  W.  140. 

605.  An  issue  was  directed  by  the  court,  to  try  the  right  to  certain 
moneys  in  the  hands  of  the  sheriff,  arising  from  a  sale  of  real  estate,  and 
the  sheriff  was  made  defendatit  in  the  issue,  without  any  specific  direc- 
tion as  to  the  costs;  a  verdict  having  been  given  for  the  plaintiff,  the 
Court  of  Common  Pleas  entered  judgment  thereon,  with  costs,  whidi 
the  Supreme  Court  affirmed.     Hippie  v.  Hoffman^  2  W.  85. 

606.  The  court  by  whom  an  issue  to  try  the  right  to  money  brought 
in  by  the  sheriff,  is  directed,  may  and  ought  to  mould  the  issue  into  the 
form  calculated  to  answer  the  end  proposed;  and  if  it  is  found  that  this 
has  not  been  done,  may  arrest  the  proceedings  and  begin  anew.  S/«p- 
art  v.  Stacker^  1  W.  1 35. 

607.  A  defendant  in  an  execution,  the  proceeds  of  whose  property 
are  in  court  for  appropriation,  may  be  examined  as  a  witness  on  (he 
trial  of  a  feigned  issue,  directed  to  ascertain  facts  in  relation  to  such 
appropriation,  where  he  is  equally  interested  either  way.     Ibid 

60S.  Where  a  sheriff  sells  goods  and  chattels  as  the  property  of  ihfi 
defendant  in  the  execution,  which  are  claimed  by  another,  the  court  oDt 
of  which  the  execution  issues,  cannot,  under  the  act  of  1827,  deterroiw 
to  whom  the  property  belonged,  and  award  the  money  accordiugl?' 
The  remedy  of  the  claimant  of  the  goods,  is  by  action  against  ili« 
plaintiff  in  the  execution,  or  the  officer,  or  both.  Walters  v.  Prattr 
R.  265. 

609.  A  decree  which  does  not  distribute  the  whole  fund  raised  upon 
a  sheriff's  sale  is  not  final;  and  such  decree  cannot  be  reviewed  in  the 
Supreme  Court  until  the  whole  fund  has  been  ordered  to  be  distributed. 
Stultz/oos's  Appeal,  3  P.  R.  265.     Royer  v.  Tate,  1  P.  R.  227. 

610.  An  appeal  under  the  act  of  1827,  should  be  in  the  name  ci  lh« 
party  or  parties  aggrieved,  and  the  recognisance  should  be  taken  in 
such  sum  as  the  court  below  may  deem  necessary,  and  to  the  common- 
wealth or  some  individual  for  the  use  of  the  parties  interested.  BooS^ 
Appeal,  2  R.  37. 

611.  Upon  an  appeal  from  a  decree  of  a  Court  of  Common  PI«^ 
distributing  the  proceeds  of  a  sheriffs  sale,  the  affidavit  must  he  ma<j^ 
by  the  party — it  is  insufficient  if  made  by  the  attorney.  Sleinbridge^ 
Appeal^  \V.^.Wl. 
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12.  An  appeal  from  a  decree  distributing  the  proceeds  of  a  sheriff's 
)y  will  be  quashed,  though  after  the  first  term,  if  the  affidavit  be  not 
ie  by  the  api)ellant.  An  affidavit  by  his  attorney  is  not  sufficient. 
liteAiU  V.  The  Bank,  1  W.  396. 

13.  A  decree  by  a  court  of  Common  Pleas,  awarding  to  a  claimant 
ley  arising  from  a  sale  of  land  made  by  a  sheriff  under  process  of 
;  court,  cannot  be  inquired  into  collaterally  in  another  court.  Oraiz 
^^ancaster  Banky  17  S.  &  R.  278. 

14.  Therefore,  it  was  held,  that  an  action  would  not  lie  in  the  District 
irt  by  a  judgment  creditor,  against  a  creditor  by  bond  of  the  original 
mdant,  to  recover  back  the  money  received  by  him,  under  an  order 
he  Common  Pleas,  who  had  directed  the  money  to  be  paid  to  him 
ler  the  mistaken  opinion  that  the  bond,  which  was  for  the  purchase- 
:iey  of  the  land  sold,  was  a  lien.    Jbid. 

15.  Under  the  87ih  section  of  the  act  of  June  16th,  1836,  relating 
executions,  where  one  of  the  claimants  on  the  fund  for  distribution 
ling  from  a  sheriff's  sale,  makes  an  allegation  of  a  fad  pertinent  to 
inquiry  before  the  court,  the  truth  of  which  is  disputed  by  another 
mant,  and  an  issue  is  claimed,  such  issue  must  be  restricted  specially 
he  ascertainment  of  the  particular  matter  in  dispute.  The  whole  sub- 

of  the  distribution  is  not  to  be  comprised  within  the  issue.  M Daniel 
Haly,  1  M.  353. 

il6.  A  party  in  interest,  if  he  contests  what  is  alleged  by  another 
ty  to  be  a  fact  or  facts  proper  for  an  inquiry,  must  make  application 
he  court  in  writing,  stating  distinctly  the  matter  in  dispute,  to  ascer- 
1  which  he  desires  an  issue  or  issues.   Ibid. 

Ml.  The  issues  may  be  as  numerous  as  the  subjects  of  disagreement; 
•  each  issue  must  be  limited  to  a  single  inquiry;  and  all  the  issues, 
h  the  leave  of  the  court,  may  be  tried  by  the  same  jury.    Ibid, 
•18.  The  court  can  make  no  distribution  until  the  issues  have  been 
d.    Ibid. 

19.  The  results  of  the  issues  as  facts,  are  to  be  received  implicitly  and 
»rporated  with  such  other  facts  as  the  parties  in  interest  may  consent 
>r  as  the  court,  when  the  parties  do  not  expressly  agree,  shall  itself 
irtain.  All  controversy,  as  to  the  facts,  must  terminate  with  the 
ing  of  the  issues.     Ibid. 

20.  The  court  will  limit  the  titne  within  v^hich  issues  may  be  asked. 
i. 

21.  The  trial  of  the  issues  is  subject  to  all  the  rules  in  relation  to  jury 
Is  generally.    Ibid. 

22.  It  seemsy  that  under  the  8Sth  section  of  the  act  of  1836,  upon  a 
t  of  error  to  the  judgment  on  the  issue,  should  the  Supreme  Court 
^*m  the  same,  that  court  will  then  entertain  exceptions  as  to  the  decree 
istribution  made  by  the  court  below,  upon  the  whole  case,  and  order 
ribution  accordingly.    Ibid. 

23.  But  should  the  Supreme  Court  reverse  the  judgment  on  the  issue, 
^ems  that  they  would  remit  the  record  to  the  court  below  for  a  trial 
'eon.    Ibid. 

(c)  How  far  the  creditor  may  be  required  to  refund. 
^4.  A  plaintiff  under  whose  execution  a  sheriff  has  levied  upon  and 
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sold  property  of  the  defendant,  is  not  bound  to  inquire  whether  the 
money  paid  to  him  is  the  identical  money  made  by  the  sale  of  his  debtor's 
goods;  nor  is  he  answerable  for  any  mistake  made  by  the  sheriff  in  re- 
spect to  such  payment,  if  he  receives  no  more  than  is  due  to  him  and 
acts  in  good  faith.    Diechman  v.  Northampton  Bank^  1  R.  54. 

625.  A  sheriff  having  an  execution  in  his  hands  in  favour  of  thi 
Bank  of  N.  against  By  sold  certain  personal  property  of  JB,  which  pn»> 
duced  a  small  sum;  under  certain  executions  in  favour  of  other  person 
against  B  as  executor  of  C,  the  real  estate  of  C  was  sold  and  the  pro- 
ceeds paid  to  the  sheriff,  who  kept  a  general  account  with  the  Bank  rf 
N.y  without  distinguishing  the  deposits,  and  paid  the  bank  by  a  ehed, 
the  full  amount  due  them  upon  their  execution:  ^i^/,  that  the  bank  «» 
not  bound  to  refund  the  money  received,  to  the  administrator  dt  hmk 
nan  of  C,  there  being  no  evidence  of  any  fraud  or  unfair  conduct  ontke 
part  of  the  bank.    Ibid, 

626.  An  action  cannot  be  maintained  by  the  defendant  in  a  jndgmeit 
to  recover  from  the  plaintiff  in  such  judgment,  money  which  he  lMsr^ 
ceived  from  the  proceeds  of  the  real  estate  of  such  defendant,  sold  kf 
the  sheriff,  beyond  what  was  due  to  him  upon  such  judgment,  althoo^ 
the  action  be  brought  for  the  use  of  the  creditor,  who  would  be  entitki 
to  such  money  if  it  remained  in  the  sheriff's  hands.  Longeneeker  v. 
Zeigler,  1  W.  252;  S.  C.  1  W.  302. 

627.  The  money  so  paid  may  be  recovered  back  by  the  sheriff  pafi^ 
it;  and  it  seemSy  an  action  may  he  maintained  in  the  name  of  the  creditor 
entitled  to  it,  where  the  money  was  received  malajide.    Ibid. 
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administration  granted  in  other  states  and 
in  foreign  parts. 
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A.  Of  the  appointment  of  executors  and  adminiatrator$;  and  herein  of  th 
effect  of  administration  granted  in  other  states  and  in  foreign  part*' 
1.  A.U  execvWoi  uvvj  bta  a^^ointed  expressly  or  construct! Fcly, « by 
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itting  to  bis  charge  the  duties  whicl;i  it  is  the  province  of  an  execa- 
perform,  &c.  The  use  of  the  word  '<  executor'^  is  not  necessary. 
mter  v.  Cameron^  7  W.  51. 

The  grant  of  letters  testamentary  bv  the  register  cannot  be  ques« 
in  a  suit  brought  by  the  grantee,  although  the  grantor  was  not 
1  as  executor  in  the  will.    The  remedy  for  a  mistake  by  the  regis- 
by  appeal.     Ibid. 

Letters  of  administration  can  be  granted  only  by  the  register  of  the 
y  in  which  the  will  was  proved  and  the  letters  testamentary  granted. 
t's  Estate,  5  W.  133. 

Thus,  where  letters  testamentary  were  granted  by  the  register  of 
unty  of  Y.f  and  afterwards  that  county  was  divided,  and  the  real 
of  the  testator  fell  into  the  new  county  of  A.:  it  was  held  that  ad- 
ration  cum  testamento  annexo  was  properly  granted  by  the  regis- 
the  county  of  Y.   Ibid. 

\  testator,  after  directing  the  manner  of  paying  his  debts,  devised 
sidue,  if  any,  to  the  discretion  of  his  executors,  to  distribute  in  such 
er  as  they  might  think  proper;  and  appointed  three  executors,  all 
om  died  indebted  to  the  estate  without  making  distribution.  Held, 
ie  Register's  Court  might,  in  its  discretion,  appoint  the  son  of  the 
ing  executor,  who  was  administrator  to  his  father,  administrator 
'estamento  annexo,  he  being  of  a  fair  character  and  having  given 
security,  and  there  not  appearing  any  kin,  nor  creditor,  nor  any  op- 
3n  by  the  commonwealth  under  a  claim  of  escheat.  Neave^s  Case, 
I  R.  186. 

A  made  his  will  in  Ireland  in  1808,  by  which  he  devised  all  the 
le  of  his  estate,  after  payment  of  debts,  to  B,  C,  and  D,  in  trust,  to 
le  income,  &c.,  to  his  son  E  for  his  life,  and  so  long  as  he  should 
n  unmarried;  and  provided  he  married  with  the  consent  of  the  ex- 
rs,  then  to  continue  to  pay  him  the  income,  &c.  until  the  birth  of 
St  child,  and  then  that  he  should  be  put  in  possession  of  the  land, 
le  previously  settling  the  same  on  the  issue  of  the  marriage;  but  in 
le  should  die  unmarried,  &c.,  then  to  a  nephew,  &c.  The  testator 
nted  B,  C,  and  D  executors,  and  died  in  America  in  1809,  and  his 
(ras  proved  in  Ireland  in  1815.  His  son  E  died  in  New  York  in 
havmg  made  a  will,  by  which  he  bequeathed  the  residue  to  jPand 
d  leaving  a  son  H,  to  whom  he  gave  a  small  legacy.  In  1825  let^ 
f  administration  cum  testamento  annexo  of  ^  were  granted  to  I; 
m  his  death,  letters  were  granted  to  H,  the  grandson  of  the  testa- 
H  afterwards  died  intestate;  and  application  for  the  vacant  admin- 
on  was  made  in  1838  by  «/,  on  the  ground  of  a  power  of  attorney 
the  surviving  executor  of  c^,  which  was  dated  in  1827,  in  Ireland, 
But  out  with  a  blank  for  the  name  of  the  attorney,  and  also  with  a 
r  or  appointment  by  the  widow  of  H.  Application  was  also  made 
person  residing  in  Ireland,  who  claimed  as  a  purchaser  of  the  inte* 
f  F  under  the  will  of  H.  Held,  that  the  power  of  attorney  pro- 
1  by  J  was  too  stale  at  the  expiration  of  ten  years,  to  sustain  the 
lation,  and  that  there  was  nothing  to  warrant  the  grant  of  admin- 
lon  to  any  other  person,  fileakky^s  Estate,  5  Wh.  361. 
Letters  of  administration  granted  by  the  archbishop  of  York,  in  the 
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kingdom  of  Great  Britain,  are  not  soffident  anthority  to  maintain  u 
action  in  Pennsylvania.    Ormme  ▼.  Harria^  1  D*  456. 

8.  The  provision  of  the  act  of  1705,  relating  to  letten  of  adninHin- 
tioD  granted  oat  of  the  province,  has  uniformly  been  coiuridered  notii 
extend  farther  than  to  the  provinces  in  this  couiitry,  at  the  time  the  ad 
was  passed;  and  Chrmmt  v.  Harrii^  tamed  apon  that  groood.  JfM 
lough  V.  Taung,  1  Binn.  64. 

9.  Letters  of  administration  granted  in  a  sister  state,  are  a  soiciat 
anthority  to  maintain  an  action  in  this  state,  and  such  has  bem  ii 
practice  without  regard  to  the  particular  intestate  laws  of  the  stati 
they  have  been  granted.  JkPCuthugh  t.  Yaungt  1  Binn^  6^  &(I4 
D.  S98. 

la  An  administrator  who  takes  out  letten  of  adminiitratioD  dm 
state,  may,  in  efuitv^  be  called  upon  by  a*  creditor  to*  aceoimt  fiirii 
assets  in  another.  Btyan  v.  IPOee^  2W.C.  C.  R.  337;  &  P.  Em 
V.  Tbiem,  9  Sk  &  R.  358. 

11.  Therefore,  a  person  taking  out  letters  of  administratioo  io  fa» 

3iwmia^  may  be  sued  in  TVimesise,  for  a  debt  due  by  thtf  ioMtta 
MM  V.  2b/em,  9  a  &  R.  353. 

13.  lyhere  a  resident  of  Catoitta  died  in  1613,  possemedof  ilodii 
the  American  funds,  which  he  bequeathed  to  bis  sons  on  varioui  Mi; 
it  was  held^  that  a  local  administrator  eum  teiiamenio  atmun  ivmk 
abseniiaf  was  entitled  to  receive  the  fund  in  preference  to  ihondw 
ing  under  the  foreign  executor.     Witting  v.  Perol,  5  R.  334. 

B.  (y  mi  admmUtraiar  peniaUe  KiB. 

13.  An  administrator /Tenc^en/f  Hie  has  no  power  to  make  distriS' 
tion  of  an  estate.  But,  if  such  administrator  have  made  distribotioii 
according  to  law,  the  court  will  not  compel  him  to  refund,  that  the  pie- 
sent  administrator  may  pay  it  again  to  the  same  persons.  Bradfirfi 
Jidm'rs,  1  Br.  87. 

14.  Administrators  pendente  lite  cannot  pay  legacies.  &c.  ormki 
distribution.  Ellmaker^s  Estate j  4  W.  34;  S.  P.  CommonwaUk^' 
Mateerj  16  S.  &  R.  416. 

15.  An  administrator  pendente  lite^  has  nothing  to  do,  as  siich,  vil 
the  contest,  and  cannot  charge  the  expenses  of  it  in  his  aocouut.  1^ 
trick's  Appeal,  2  W.  332. 

16.  An  administrator  pendente  litej  was  allowed  to  keep  tbesanof 
0400  for  contingencies,  without  beitig  charged  with  interest  on  it;  dw* 
being  no  proof  that  he  had  used  it.    Ibid, 

17.  Administrators  pendente  lite^  are  not  liable  for  interest  opM 
money  of  the  testator  in  their  hands,  if  they  have  not  made  oseof  i: 
but  it  is  otherwise  if  they  purchase  the  real  estate  of  the  testatorit 
sheriff's  sale,  give  a  receipt  for  the  money,  and  continue  in  ihetiVf 
ment  of  the  property.     Commonwealth  v.  MateePy  16  S.  &  R.  41& 

18.  Administrators  with  the  will  annexed  may  recover  froipadniffl^ 
trators  pendente  lite^  the  surplus  in  their  hands  arising  from  thenl^^ 
real  estate  of  the  testator,  upon  an  execution,  such  surplus  being  cob** 
dered  in  law  personal  property.    Ibid.    . 

19.  In  such  action  the  finding  of  the  issue  deoiMmt  vd  wm'^^ 
elusive  and  cannot  he  impeached  by  the  defendants.    Md. 
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C  Of  an  adminiatrator  cum  teatamento  annexo. 

0.  Where  all  the  next  of  kin  declined  taking  letters  of  administra- 
,  cum  testamento  annexo,  except  one  who  was  a  married  woman, 

whose  husband  applied  for  the  administration,  it  was  held  that  the 
ster  was  not  bound  to  grant  administration  to  the  latter,  but  might 
It  it  to  the  nominee  of  the  other  next  of  kin.  Ellmaker^s  Estate^ 
J.  34. 

1.  //  seems  that  the  act  of  1832,  relative  to  registers  and  registers' 
rts,  was  not  intended  to  alter  the  rule  respecting  temporary  and 
!ial  administrations;  which  may  be  granted  to  others  than  the  next 
cin.     Ibid, 

2.  The  husband  of  a  female  next  of  kin,  is  not  entitled  as  a  matter 
ight  to  letters  of  administration,  cum  testamento  annexo-f  of  the 
te  of  her  ancestor.  .  Jbid. . 


D.  Cf  an  adminiatrator  de  bonis  non^ 

3.  Whether  any  action  lay  by  an  administrator  de  bonis  non^  against 
administrator  of  an  executor,  to  recover  the  undisposed  surplus^. 

}re  the  act  of  1834,  dubitatur  in  JSilen  v.  Irwin^  1  S.  &  R.  549. 

4.  It  was  held  that  an  action  for  money  had  and  received  did  not  lifr 
an  administrator  de  bonis  non fSigeiinsi  the  administrator  of  an  execu-- 

to  recover  the  undisposed  surplus.    Ibid, 

5.  It  seemsy  that  a  creditor,  legatee,  or  next  of  kin  of  the  testator^ 
;ht  have  maintained  an  action  against  such  administrator  of  the  exe- 
5r.    Ibid, 

6.  A  statement  cannot  be  filed  in  lieu  of  a  declaration,  in  an  action 
ecover  an  undisposed  surplus  in  the  hands  of  the  defendam^as  addii^ 
rator  of  an  executor.    Ibidi 

7.  An  administrator  de  bonis  nan  can  claim  nothing  but  the  goods 
he  intestate  remaining  in  specie,  unconverted  and  unchanged,  at  the 
i  of  the  death  of  the  original  administrator.    Potts  v.  Siiith,  3  R. 

> 

).  Therefore,  the  administrator  de  bonis  non  of  A  cannot  maintn in  a 
^  facias  upon  a  judgment  upon  an  administration  boad^of  ^and'  C^ 
K!over  a  balanee  due  from  B  and  C  to  the  estate  of  «A.  Ibid: 
).  When  executors  are'  dismissed,  and  an  administrator  de  bonis^on, 
I  the  will  aimexed,  is  appointed,  it  is  the  duty  of  the  court  to  ti^ke  a 
i  from  the  persons  appoiiHed,  with  sureties,  in  an  amount  con^^ien- 
te  with  the  powers  and  trusts  contained  in  the  will*;  and  sueh,Stiire- 
Eire  liable  for  the  faithful  performance  of  the  trusts,  and  payment  of 
tmoney  which  shall  come  to  the  hands  of  the  administrator,  whether 
ises  out  of  the  sale  of  the  goods  and  chattels,  or  lands  of  the  testator, 
they  are  not  liable  beyond  the  amount  of  the  penalty  of  the  bond. 
%.  V.  Forney,  3  W.  &  S.  353. 

X  Where  administrators  were  dismissed  by  the  Orphans'  Court,  upon 
plaint  that  they  were  wasting  the  assets,  &c.,  and  •d  was  appointed 
tinistrator  de  bonis  non,  and  brought  suit  and  obtained  judgment 
inst  the  original  administrators,  and  afterwards  sued  the  sureties  in 
r  administration  bond  and  obtained  a  eautionary  judgment  for  the 
^unt  of  the  bond,  and  then  Ji  died^  and  administration  de  bonis  non 
VOL.  I. — 84 
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nhu  granted  to  J9;  it  was  hM  that  a  MlreybeJot  npoD  the  jodgOHoi 
f^inst  Uie  miraties  would  not  lie  foir  the  next  of  kin  of  the  origiinliD- 
testate;  bat  thatydnoe  the  act;.of  1834,  the  ectre  yboot  ooald  be  pn» 
cated  only  by  the  last  administrator  de  bonis  nan.  Com.  t.  Areteekr, 
9  W.  479. 

31.  Since  the  act  of  1834,  no  other  than  the  administiator  die  Ims 
fum  can  collect  the  assets  in  the  hands  of  the  personal  representatif«tf 
the  deceased  administrator.  No  action  will  therefore  lie,  at  the  nk  of i 
creditor  of  the  original  intestate,  against  the  personal  reprassntitifiirf 
the  deceased  administrator.    Drenkl^  ▼•  Skamumf  9  W.  485. 

33.  The  act  of  1834  applied  as  well  to  cases  in  which  the  adminis» 
tor  had  died,  as  to  cases  afterwards  arising.  IHiL 

33.  An  administrator  de  bams  non  umj  maintain  an  action  atkf 
against  a  dismissed  executor  to  recover  mm  him  the  babuwa  m  kft 
band^  and,  although  an  attachment  may  lie,  yet  the  remedy  ii  Bot» 
dusively  in  the  Orphan's  Court   fFeld  ▼•  JtPCluref  9  W.  495. 

34.  if  an  executor,  upon  the  settlement  of  an  aisooont  of 
with  a  bank,  allows  ereait  for  a  chedc  upon  the  bank,  this  is  not  aKln 
administration  of  this  part  of  the  assets  as  will  preclude  an  sdisiMOMt 
de  bonis  non  from  sustaining  an  action  to  recover  the  amountof  At 
check,  on  the  ground  of  its  being  a  forgery.  Bank  q/Pmnsghnkv 
Baldemanf  1  P.  R.  16U 

35.  Where  an  administrator  had  sold  real  estate  of  die  imaMi^ir 
order  of  the  Orphans'  Court,  for  the  payment  of  debt%  and  htd  litaii 
bond  for  part  or  the  purchase*monev;  it  was  ketd^  that  an  adflusisniv 
de  bonis  non^  appointed  after  the  death  of  the  first-  administnloriis 
not  entitled  to  receive  the  money  due  upon  the  bond;  and  that  a  reeei|t 
given  by  the  administrator  de  bonis  non^  for  part  of  the  amouDt  paid 9 
him  by  the  obligor,  was  not  a  defence  pro  tanto  in  an  action  od  thiBbod 
by  the  personal  representative  of  the  first  administrator.  KendathM 
2  P.  R.  488.    (Huston,  J.  and  Ross,  J.  dissenting.) 

36.  ^And  a  majority  of  the  court  were  of  opinion,  that  even  ioik 
case  of  a  bond  taken  by  the  first  administrator  to  secure  the  pajfiaeotrf 
the  price  of  personal  property  of  the  intestate  sold  by  him,  the  admiaa' 
trator  de  bonis  non  would  have  no  claims  to  the  bond  or  the  mofl? 
due  upon  it.''  S.  C.  as  stated  by  Kbnnsdt,  J.  in  Potts  v.  SmUkfii 
373. 


E.  Of  joint  executori  and  administratora. 

37.  On  a  joint  administration,  the  administrators  become  nsfoai^ 
for  each  other  as  principals;  and  their  sureties  are  bound  that  thefS 
principals,  without  regard  to  who  is  or  who  is  not  the  acting  admioiH'^ 
or  recipient  of  the  money,  will  faithfully  administer  the  estate.  Bv 
V.  Boj/d,  1  W.  368. 

38.  Where  letters  of  administration  are  granted  to  two  or  niorejoiotiy« 
where  they  enter  into  joint  bonds,  and  file  a  joint  inventory,  each  is  bl''^ 
for  the  whole  amount  of  the  inventory.    Ibid. 

39.  In  the  case  of  executors,  who  give  no  bonds,  and  trosteei^  the  role 
is  different.    Id.  367.    Rogers,  J. 

40.  One  administrator  cannot  maintain  an  action  agaimthiiCfHMi- 
ministrator — who  was  the  widow  of  an  intestate— to  leoorer  wss^ 
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ived  by  her,  beyond  her  share,  in  her  husband's  estate,  before  a  final 
ement  of  the  administration  accoant,  and  while  a  balance  due  to  the 
te  remains  in  his  hands.  Sieinmanv.  Saunderson^  14  S.  &  R.  357. 
1.  Il  seems  that  after  final  settlement  of  the  account  and  payment  of 
balance  to  those  entitled  to  receive  it,  such  action  may  be  maintained. 

is.  One  administrator  cannot  sue  his  co-administrator  on  a  bond  from 
latter  to  the  intestate.     Simon  v.  Mbright,  12  S.  &  R.  429. 

13.  Nor  can  he  maintain  an  action,  if  he  assign  the  bond  to  a  third 
son,  from  whom  he  receives  a  re-assignment  of  the  bond,  as  his  ou^n 
>perty.    Ibid. 

14.  Where  one  executor  had  received  money  belonging  to  the  estate  of 
testator,  and  paid  it  over  to  his  co-executor,  who  became  insolvent, 

i^as  heldj  that  though  he  would  be  chargeable,  if  there  were  creditors, 
I  a  deficiency  of  assets  to  satisfy  them,  yet  that  he  was  answerable  to 
legatees.  Appeal  ofBroiorCs  Ex'r^  &c.  1  D.  311.  [S.  P.  Vernon's 
^ate,  6  W.  250;  and  see  APNair^s  Appeal^  4  R.  148,  where  the  case 
9rown^s  Appeal  is  recognised;  but  see  the  remarks  of  Judge  Huston, 
^ttrreiVs  Appeal^  2  P.  R.  421.] 

5.  One  administrator  has  no  power  to  confess  a  judgment  against  his 
idministrator.     HeUter  v.  Knipe,  1  Br.  319. 

6.  Real  estate  was  devised  to  four  persons  named  in  the  will  as  exe- 
^rs,  to  rent  the  same,  and  distribute  the  profits  among  the  testator's 
i  and  children.     Afterwards  three  of  the  executors  refused  the  trust, 

of  them  died,  the  other  two  renounced  by  an  instrument  in  writing 
r  the  commencement  of  the  suit,  but  were  examined  as  witnesses,  and 
ared  that  they  had,  from  the  first,  refused  the  trust.  Held^  that  the 
^r  executor  alone  might  recover  in  ejectment.  Jones  v.  Maffetj  5  S. 
i.  523. 

7.  Whether  the  representatives  of  a*  deceased  co-administrator  and 
obligor,  can  be  made  liable  for  the  assets  or  goods  of  the  intestate, 
oh  came  exclusively  to  the  possession  and  management  of  his  sur- 
jng  co-administrators  and  co-obligors,  who  have  settled  an  adminis- 
lon  account,  in  which  they  alone  are  charged  with  the  amount,  du^ 
^iur,  in  Potts  v.  Smithy  3  R.  361. 

S.  I  am  induced  to  believe,  that  there  is  no  good  reason  for  making 
outers  and  administrators  liable  more  than  trustees,  for  moneys  which 
^  have  never  actually  received,  merely  because  they  have  joined  in 
sceipt  with  a  co-executor  or  co-administrator,  who  did  receive  it. 
^  receipt  when  proved,  must  always  be  considered  prima  facie  evi- 
«^  against  each  of  the  signers,  that  he  received  the  money;  and  if  he 
lies  to  avoid  the  consequent  liability,  it  will  lie  upon  him  to  prove 
o  did  receive  it,  and  that  it  was  not  received  by  him.  JtPNair^s 
W>^al^  4  R.  157.    Kennedy,  J. 

^9.  The  barely  permitting  a  co-executor  to  receive  money,  and  not 
king  to  it  when  there  are  no  grounds  to  suspect  danger  of  losing  it, 
^s  not  make  a  co-executor  liable;  but  when  one  executor  has  money 
^ally  in  his  hands,  and  pays  it  over  to  the  other;  or  when  he  actively 
ists  to  have  it  put  into  the  hands  of  the  other,  he  is  generally  liable. 
^rrett^s  Appeal^  2  P.  R.  422.  Huston,  J. 
So.  Upon  a  feigned  issue  directed  by  the  Orphans'  Court,  to  deter- 


it  was  Aeld  that  a  release  by  one  of  the  iwo  heirs  <. 
of  the  Slim,  was  sdmissiblo  in  evidence,  without  fi: 
tiement  of  the  accoiini  of  the  executors,  ihat  the  ma 
for  the  payment  of  debis;  since  the  plaintiff  by  th« 
tinn,  had  admitlpd  that  the  beiieficiHl  interest  wasii 
beil  V.  Hamillon,  4  W.  C.  C.  R.  92. 

52.  The  administrator  of  a  deceased  execiUor  m 
acconnt  of  his  admintstralion.of  such  part  of  the  ei 
as  came  to  the  hands  of  the  deceased  executor.  B^ 
16S.&R.IS9. 

Us.  Where  there  were  executors,  and  they  retnn 
eluding  certain  charges  found  in  the  books  of  the  t 
tinguishing  between  those  which  might  be  recovei 
were  deeperate;  and  the  books  were  left  with  the  d 
of  the  executors;  it  was  Aeid  that  the  other  executoi 
with  the  whole  amount  of  the  debts  in  the  invent< 
proof  (hat  any  of  them  could  be  collected,  except  n 
for.     Ibid. 

54.  A  teststor  gave  all  his  property,  real  and 
sons,  j)  and  B,  subject  to  the  payment  of  certain  le; 
and  3  executors,  who  filed  an  inventory  amounting 
into  possession  of  the  property  together,  i^.  sold  » 
property.  B  sold  no  part  of  it,  but,  within  a  ye 
western  country,  id  settled  an  acconnt  in  which 
with  the  whole  amount  of  the  persona!  estate,  and 
was  cited  to  settle  an  account,  but  alleged  that  he  h 
of  the  estate.  On  an  issue  to  try  whether  part  of  the 
$10,000,  came  into  the  hands  of  B  as  surviving  est 
held  to  be  admissible  on  the  part  of  the  plaintiff,  a  li 
B  Was  a  creditor  of  the  estate  of  .4,  that  the  debt  ac 
of  the  estate  of  the  testator  to  ^,  and  that  £claimei 
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6^.  Under  an  order  of  the  Orphans'  Court,  authorising  a  sale  for  pay- 
of  debts,  &c.,  j1  and  B^  administrators,  sold  to  C,  in  1813,  a  tract 
of  land  of  the  intestate,  containing  about  183  acres,  and  took  from  him 
A  mortgage  for  the  uripaid  part  of  the  purchase-money.    In  1817,  C  sold 
.  mhoai  126  acres  of  the  tract  to  2),  and  took  from  him  two  bonds;  one  to 
Elie  adminisirators  for  the  purchase-money  due  them,  and  the  other  to 
llimaelf  for  a  further  suna,  with  a  mortgage  on  the  said  126  acres,  ta§e- 
oare  the  bonds:  shortly  afterwards  he  sold  to  E  about  63  acres,  part  of 
tliQ  same  tract,  and  in  1818  assigned  to  F  the  bond  given  by  D  to  hfm- 
9mlt,     In  181 9,  in  consequence  of  D  refusing  to  pay  interest  on  his  bonds, 
nntil  his  property  was  released  (romthe  first  mortgage,  t/^  acknowledged 
flMtisfaction  on  record  of  the  first  mortgage,  and  declared  that  the  second 
"^^ras  accepted  In  satisfaction;  and  6,  (who  had  been  appointed  by  the 
Ofplians'  Court  guardian  of  the  minor  children  of  the  intestate,)  by  an 
4Mfif  ry  on  the  same  record,  also  acknowledged  that  the  mortgage  of  D 
accepted  as  sufficient  security.    They  at  the  same  time  took  from  C 
instrument  under  seal,  with  three  sureties,  to  indemnify  them  from 
nv  loss  that  might  happen  from  the  entry  of  satisfaction,  &c.     After- 
cnrds  F  assigned  his  bond  to  another  person;  and  E  made  improve- 
after  his  purchase  from  C     In  1821,  both  administrators  sued  D 
interest  due  upon  his  mortgage,  and  recovered  judgment.    In  a  scire 
t€is  upon  the  first  mortgage  brought  by  the  administrators  for  the  use 
«      the  heirs  against  C,  with  notice  to  D,  E^  F,  &c.,  judgment  was  given 
*"^  favour  of  the  plaintiff,  by  the  Court  of  Common  Pleas;  and  on  a  writ 
J^  «rror,  the  Supreme  Court  was  equally  divided,  and  consequently  the 
J**dginent  was  affirmed.     Gibson,  C.  J.  and  Tod,  J.  being  for  affirming, 
*^d  Duncan,  J.  and  Rogers,  J.  for  reversing.  Beltzhoover  v.  Darraghj 
*^  S.&R.  329. 


F.  Of  an  executor  de  son  tort. 

'  57.  An  executor  de  son  tort  is  liable,  only  in  consequence  of  having 
^jtitermeddled  with  the  goodsy  and  only  to  the  extent  of  intermeddling. 
"^ess  V.  Van  Swearingen,  7  S.  &  R.  1 96. 

58.  No  man  can  be  an  executor  de  son  tart  as  to  land.     Ibid. 

59.  Hencey  the  lands  of  a  decedent  cannot  be  sold  on  a  judgment 
Against  an  executor  de  son  tort.    Id.  192;  S.  C.  10  S.  &  R.  144. 

60.  But,  to  raise  an  equity  in  the  purchaser  under  the  judgment,  evi- 
^Jeoce  is  admissible  in  an  ejectment  against  him  for  the  land,  to  show 
Ihat  the  heirs  of  the  intestate  stood  by  and  saw  the  defendant  take  pos- 
liession  and  make  improvements,  &c.  Ness  v.  Van  Swearingeny  10  S. 
4l  R.  144. 

61.  An  executor  de  son  tort  cannot  be  cited  to  account  befol^  the 
register.    Peebles^  Appeal^  15  S.  &  R.  41. 

^5t.  An  executor  de  son  tort  is  liable  to  the  action  of  the  lawful  exe- 
cator  or  administrator,  or  to  that  of  a  creditor.  If  there  be  a  lawful 
executor,  they  may  be  joined  in  an  action  by  a  creditor,  or  sued  sepa- 
iBtely.  The  executor  de  son  tort  is  liable  only  to  the  amount  of  assets, 
which  come  into  his  hands.  He  may  be  declared  against  as  the  rightful 
executor  as  w^ll  in^the  case  of  a  scire  facias  on  a  judgm^t  as  in  an 
original  action,  and  he  may  protect  himself  as  the  rightful  executor  by 
a  proper  plea.    Stockton  v.  Wilson^  3  P.  R.  130.    Rogebs,  J. 
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63.  A  man  may  be  charged  as  executor  de  son  tort  in  respect  to  goods, 
which  he  has  in  his  possession  by  an  assignment  or  conveyance  from  Ibe 
deceased,  if  such  assignment  6r  conveyance  is  tainted  with  either  moral 
or  legal  fraud.    Id.  129. 

64.  Though  an  executor  de  son  tort  cannot  plead  payment  of  debti 
in  bar  of  an  action  by  the  rightful  representative,  yet  he  may,  under  the 
general  issue  in  trover,  give  such  payments  in  evidence  in  mitigatioooi 
damages.     Saam  v.  Saam^  4  VV.  432. 

65.  Entries  in  the  day-books  of  an  executor  de  son  tort  are  not  ad- 
missible as  evidence  of  debts  of  the  decedent  paid  by  him.    Ibid 

66.  A  widow  undertook  after  her  husband's  death  to  dispose  of  hii 
chattels,  and  sold  part  to  the  defendant,  who  gave  his  note  to  her  for  the 
same.  Afterwards  he  took  out  letters  of  admmistration  of  the  goodsof 
the  deceased  husband.  In  an  action  upon  the  note  by  the  widow  against 
the  tlefendant,  it  was  held  that  she,  having  acted  as  executrix  is  loii 
/or/,  and  there  being  no  evidence  of  any  rightful  payments  by  heron 
account  of  the  estate,  she  was  not  entitled  to  recover.  Meigan  v.  MDo- 
noughy  10  W.  287. 

6.  Of  rentmciation  by  an  executor;  of  the  revocation  of  letters;  and(ftk 

removal  of  executors  and  administrators, 

67.  There  is  no  particular  form  necessary  for  a  renunciation  by  ane2^ 
cutor.  Any  writing  showing  such  intention  will  be  sufficient,  if  it  be 
filed  in  the  proper  office.     Com.  v.  Mateerj  16  S.  &  R.  416. 

68.  Where  there  are  several  executors,  and  one  renounces  before  the 
register,  and  the  others  prove  the  will,  he  who  renounces  may  at  any 
time  afterwards  come  in  and  administer.  Exparte  Taggart^  1  Ash.  SSI* 

69.  The  Register's  Court  has  a  right  to  revoke  letters  of  admiDistn- 
tion  where  they  have  issued  improperly,  and  to  direct  to  whom  ocv 
letters  shall  issue.     Stoever  v.  Ludwigy  4  S.  &  R.  201. 

70.  But,  the  power  of  an  administrator  to  recover  debts  due  to  hit 
intestate,  continues  in  force  notwithstanding  a  decree  of  the  Register's 
Court  revoking  the  letters  of  administration,  if  there  has  been  an  appeal 
to  the  Supreme  Court  from  such  decree,  until  the  determination  of  the 
appeal.     Shauffler  v.  Stoever j  4  S.  &  R.  202. 

71.  Where  probate  has  been  made  of  a  will,  and  administration 
granted  to  the  executor,  which  is  afterwards  revoked,  his  intermediate 
acts  are  not  void.     Peebles^  Appeal^  15  S.  &  R.  39. 

72.  Therefore,  receipts  and  payments  by  him,  as  executor,  while 
letters  testamentary  were  in  force,  are  to  be  considered  as  lawful  act& 
Ibid. 

73.'  And  he  may  file  his  account  of  such  proceedings, and  the  Orphans' 
Court  is  bound  to  make  a  decree  upon  them.     Ibid. 

74.  The  court  will  not  dismiss  an  executor  or  administratorj^at 
petition  to  be  discharged  from  his  duties,  without  first  appointing  aadi' 
tors  to  ascertain  the  facts,  although  he  swears  that  he  never  had  received 
any  money,  or  done  any  act  as  administrator.  Thomas  Buckley's  Cas^i 
1  Br.  289. 

75.  Under  the  acts  of  assembly  prior  to  1832,  thejOrphans' Court  had 
no  authority  to  dismiss  an  executor  on  the  ground  of  insanity.  Exparte 
Taggarty  \  ^§Vv•  sai. 
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I.  //  seems  that  the  case  of  an  executor  is  within  the  purview  of  the 
to  compel  assignees  to  settle  their  accounts,  which  empower  the 
t  to  displace  a  negligent  trustee  and  appoint  another  in  his  stead. 
row  V.  Brenizet,  2  R.  190.     Gibson,  C.  J. 

r.  The  Orphans'  Court  cannot  vacate  letters  of  administration  on  the 
ind  of  the  administrator  having  removed  out  of  the  state,  unless  a 
ion  has  been  served  or  published  according  to  the  6th  clause  of  the 
I  section  of  the  act  of  1832.  Hostetter^s  Appeal j  6  W.  244. 
3.  Under  the  acts  of  1713  and  1797,  the  Orphans'  Court  had  no 
'er  to  remove  an  executor  from  his  office  without  first  requiring  him 
i7e  security  for  the  faithful  performance  of  his  trust  Cohen^s  •dp- 
f,2W.  175. 

9.  Nor  can  such  removal  be  made  under  the  act  of  29th  March, 
3,  without  first  requiring  such  security  to  be  given,  except  in  the  case 
lunatic  or  habitual  drunkard.  Ibid. 


Of  the  administration  bond;  and  of  other  bonds  and  recognisances  given 

by  administrators  and  executors. 

>.  An  administration  bond,  in  which  there  is  but  one  surety,  is  ipso 
o  void.  M^fVilliams  v.  HopkinSy  4  R.  382. 
L.  But  where  an  action  has  been  brought  by  an  administrator,  who 
given  only  one  surety,  against  «^  for  embezzling  the  effects  of  the 
^ased,in  which  action  the  administrator  employed  B  as  her  attorney, 
in  consequence,  as  alleged,  of  the  neglect  of  By  the  defendant  escaped 
he  insufficiency  of  his  bail,  but  judgment  was  afterwards  obtained 
nst  him;  and  then  she  brought  an  action  against  B  for  neglect  of 
r  and  unskilfulness,and  employed  C  as  her  attorney,  and  by  reason, 
lleged,  of  the  neglect  or  unskilfulness  of  C,  a  nonpros,  was  entered 
he  suit  against  B;  it  was  heldy  in  an  action  by  the  administrator 
lust  C  to  recover  damages  for  the  loss  of  the  suit  against  By  that  the 
amstance  of  there  being  but  one  surety  in  the  bond,  was  not  sufficient 
efeat  the  actioif.     Ibid. 

2.  The  Orphans'  Court  have  no  authority  to  compel  an  executor  to 
3  security,  at  the  instance  of  one,  who  has  a  right  to  the  interest  of  a 
icy,  but  no  right  to  the  principal  until  a  future  day.  Johnson's  Jlp^ 
/,12S.  &R.  317. 

3.  The  sureties  in  an  administration  bond  are  liable  only  for  the  ad- 
listration  of  the  goodsy  chattels  and  credits  of  the  intestate,  which 
"e  such  at  the  time  of  his  death.  Reed  v.  Commonwealthy  1 1  S.  & 
441. 

4.  Therefore  they  are  not  liable  for  the  proceeds  of  real  estate^  sold 
the  administrator,  or  upon  a  judgment  confessed  by  him;  although 
h  proceeds  are  brought  into  the  administration  account.  Beed  v. 
mmonweallhy  11  S.  &  R.  441;  Com.  v.  Oilsony  8  W.  214. 

5.  Nor  for  the  proceeds  of  the  real  estate  of  the  intestate,  sold  by 
er  of  the  Orphans'  Court  for  the  payment  of  the  debts  of  the  intestate. 
ik^s  Ex^rs  V.  The  Commonwealthy  17  S.  &  R.  392. 

6.  An  administrator  cannot  introduce  into  his  account  the  proceeds 
real  estate  sold  by  him  under  proceedings  in  partition;  and  therefore 
irety  in  a  recognisance  given  by  him  on  such  sale  is  not  a  party  or 
ry  to  a  decree  of  the  Orphans'  Court  on  the  settlement  of  an  admin- 
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ittratioii  aooonnt  oontainii^  such  ptx)oeed»,  mid .  is  tiot  oatiikd  io  tppal 
ffooi  mdi  decree.    JKie't  jBSt/ale,  5  W.-157* 

87.  The  ad  of  4th  April,  1797,  §  9,  limiting  the  period  m  mVA  «• 
tione  may;  be  brought  againsi  aoretiee  in  admlaiilratioa  boedi^  appii 
only  to  eaaee  wtiera  nuUa  bona  htm  been  rettrtned  tti  an  enoni 
aaaintt  an  execntor,  or  administmtor,  C  e.  an  exeoitioo  agumt  AeMtf , 
of  the  testator  or  inteatate  in  the  hands  of  the  adminisin^Kor.  CmL% 
JBrjfon^  8  S.  &  R.  1S8.       »    • 

88.  The  jodgment  in  an  aetioa  on  an  adminbiratioa  bond,  is 
for  the  penalty,  and  stands  as  a  aecority  for  all  persons  inlerastsdt 
but  the  creditor  cannot  take  om  ezeeollon  withont  a  scire  /NJi|r  I 
which  he  mtm  prove  the  damage  he  has  mislained.    JB4d         '  *  ''i 

89.  One  administrator  cannot  liiaintahi  Ian  action  against  thei 
aantati v.e  of  a  deceased  co-administrator  and  co-obtigoriOpoDttsi 
istration  bond.    UtiHmU  t.  itJDMii^  4  W.  9B4. 

90.  Where  an  administration  accooiit  was  settled  befefo  itmnfitll;^ 
m  1803,  and  a  snpplementary  adconnt  ki  Kfevthannerte  t8M^M%' 
a  balance  in  the  bands  of  the  administrators,  k  was  keU  that  ttitfil; 
on  the  administration  bond  in  1896  was  tOo  late,  ahhongh  it  Mil.- 
appear  that  the  settlements  before  the  rqpsler  hsiA  been  eoofniilf : 
the  Orphans'  Coort.    Diemen  t.  Se^riH^  I  PrK.  419. 

91.  In  a  snit,  on  an  administration  bond,  it  is  suflMsnt  after  wrijC, 
if  one  of  the  breaches  is  well  assigned,  for  the  penalty  is  then  fsiiK^ 
Caitiff.  Commonwealth,  9  S.  ft  R.  69.  v 

99.  In  such  snit,  the  surstlescannol  make  defenee  on  the  giMd* 
alleged  negligence  ininot  citing  tlie  administrator  to  settle  thsiriMW 
such  defence  can  only  be  made  to  a  scire  fadaa  after  judgment  br  Ai 
penalty.     Ibid, 

93.  Where  a  person  entitled  to  a  distributive  share  of  the  propertf  ^^ 
an  intestate,  withont  the  privity  of  the  security  in  the  adininisRitiM 
bond,  took  a  bond  from  the  administrator  for  the  amount  due,  paftkb 
in  twelve  months  from  the  date,  which  was  several  years  after  thes^ 
tlement  of  the  administration  accounts,  it  was  htld^  that  the  surety  vs 
discharged.     Com.  v.  Shryock^  15  S.  &  R.  69. 

94.  Payment  of  an  administration  bond  may  be  presumed  aftertwefltf 
years.     McLean  v.  Finlejfy  2  P.  R.  97. 

95.  The  proof  of  circumstances  to  repel  the  presumption  of  ptytn**» 
rests  with  the  party  suing  on  the  bond.     Ibid, 

96.  The  mere  filing  of  an  administration  account  in  the  register' 
office  within  the  period  of  twenty  years  before  suit  brought,  withotf 
any  action  upon  it  by  the  Orphans'  Court,  is  not  sufficient  to  take  tb 
case  out  of  the  rule.     Ibid. 

97.  There  is,  perhaps,  no  general  rule  in  such  a  case,  by  which** 
force  of  circumstances  of  counter-presumption  may  be  safely  detenniDtd't 
and  it  may  properly  be  left  to  the  jury  as  a  matter  of  foct.    IM 

98.  It  would  be  inaccurate  to  say,  what  might  be  inferred  b^^ 
McLean  v.  Findlaj/y  that  the  bond  itself  may  be  presumed  to  hire  be* 
paid.  It  is  less  productive  of  misconception  to  say  that  ihcjodgo*^ 
against  the  administrator  in  his  representative  character,  and  ikH  its  col- 
lateral security,  may  be  presumed  to  have  been  paid;  and  that  whatever 
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Is  the  presumption  as  to  the  former^  is  sufficient  for  a  recovery  on 
atter.  Backstass  v.  The  Commonwealth^  8  W.  287.  Gibson,  G.  J. 
).  A  judgment  in  an  action  upon  an  administration  bond,  under  the 
)f  1713,  against  the  surviving  obligors  jointly,  is  a  bar  to  a  suit  by 
;her  creditor  against  the  representatives  of  a  deceased  co-obligori 
a  the  same  bond.  APDiviit  v.  ATDivitt,  4  W.  384. 
30.  Where  administrators,  against  whom  an  attachment  had  been 
rded  by  the  Orphans'  Court,  for  non-compliance  with  a  citation  to 
3ar  and  settle  an  account,  entered  into  a  recognisance  with  surety, 
wiih  condition  to  appear  at  the  Orphans'  Court  to  be  held  at  a  cer- 
tecm,  and  settle  an  account  of  their  administration;  and  an  account 

filed  in  the  register's  office  which  was  not  approved  or  confirmed 
he  Orphans'  Court:  it  was  held^  in  an  action  on  the  recognisance  for 
use  of  one  of  the  distributees,  that  the  plaintiff  was  entitled  to  recover 
ast  nominal  damages,  although  his  share  of  the  estate  might  have 
1  in  fact  paid.  The  Commonwealih  v.  HendersoUj  1  P.  R.  401. 
>1.  Where  a  bond  was  given  by  executors  under  an  order  of  the 
lans'  Court,  with  condition  for  the  faithful  discharge  of  their  duties, 
a  suit  was  instituted  on  the  bond  by  a  legatee,  and  judgment  obtained 
he  penalty  of  the  bond,  with  leave  to  take  out  execution  for  the 
•unt  due  to  him,  and  afterwards  the  money  was  paid  to  him,  and  be 
red  satisfaction  a9  it  respected  his  claim,  on  the  judgment:  it  was 
r,  that  such  satisfaction  did  not  extend  beyond  the  interest  of  the 
tee;  and  that  a  scire  facias  might  issue  at  the  suit  of  any  other 
tee,  even  of  one  whose  legacy  was  not  payable  until  after  the  date 
he  judgment.  Jirrison  v.  The  Commonweaith^  1  Vf.  374. 
)2.  Another  legatee  having  brought  suit  on  the  same  bond  and  ob- 
ed  judgment  for  the  penalty,  with  the  right  to  take  out  execution, 

it  was  held^  that  although  the  first  jiidgment,  if  it  had  been  pleaded, 
lid  have  been  a  bar  to  the  second,  yet  the  circumstance  of  its  hav- 
been  paid  and  satisfaction  entered  upon  the  record,  did  not  in  any 
'^  affect  the  judgment  in  the  first  suit,  or  the  right  of  any  legatee  or 
y  in  interest,  to  maintain  a  scire  facias  on  it.  lUd. 
33.  The  2d  section  of  the  act  of  4th  April,  1797,  which  limits  the 
>  for  suing  on  the  bonds  of  executors,  did  not  apply  to  administration 
Js  generally,  but  only  to  those  which  were  given  by  executors  or 
inistrators  under  the  first  section  of  that  act.  Commonwealth  v. 
terson,  8  W.  515. 

>4.  In  general  an  action  cannot  be  maintained  against  a  surety  in  an 
inistration  bond,  or  in  a  bond  given  by  an  executor  with  surety 
en  required  to  do  so  upon  the  application  of  creditors,  &c.)  without  a 
ions  judgment  against  the  administrator  or  executor  as  the  case  may 
and  this  is  the  rule  in  the  case  of  a  legatee  as  well  as  of  a  creditor. 
nmontoealth  v.  Wenrick,  8  W.  159.  Commonwealth  v.  Evans^  I 
437. 

05.  But,  wherever  the  executor  or  administrator  absconds,  conceals 
iself,  or  resides  without  the  jurisdiction  of  the  court,  suit  will  lie  on 
bond  against  the  surety  without  recourse  in  the  first  instance  to  the 
icipal.    Commonwealth  v.  fFenrick,  ut  supra. 
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h  Cf  the  duiie$  ef  extaUart  or  admimtiraier9^  with  retped  to  tht  mm- 

,  f ory,  giving  noHce^  and  aeeouni. 

106.  An  administraior  is  boond  to  famish  an  iDveDtoiy  within  a 
month;  and,  if  be  fail  to  do  so,  his  bond  is  forfeited.  Com.  v.  jBryon, 
S  S.  &:  R.  128. 

107.  But  he  is  not  required  to  do  more  than  to  make  an  iDventorjof 
the  goods  which  have  come  to  his  hands;  and  if  other  goods  come  to  his 
bands  aftenKards,  an  additional  inventory  may  be  exhibited.    Bni 

108.  And,  if  he  has  filed  an  erroneous  inventory,  he  may  afterwards 
file  a  seeondy  correcting  the  errors  of  the  first.  Bradford? s  Mtn%\ 
Br.87. 

109.  An  administrator  most  also'settle  an  acoonnt  within  a  year, 
although  not  cited;  otherwise  the  bond  will  be  forfeited.  Campbdlt 
jSdcoekj  (Sup.  Ct.  1801,)  dted  8  S.  &  R.  132.  Com.  ▼.  JSryan,  8 &t 
R.  128. 

1 10.  Notice  to  creditors  signed  by  the  administrator,  dated  at  a  certaio 
place,  shows  that  to  be  his  place  of  residence.  Sioever^s  Jfypeal,  5 
W.  &  S.  154. 

1 1 1.  A  direction  to  advertise  for  six  socoessire  weeks  is  complied  witbi 
though  one  of  the  notices  be  published  the  20th  of  May,  and  the  Dextoa 
the  1st  of  June.    Ibid. 


K.  How  far  an  executor  i$  entitled  to  the  undieposed  ofsurjAu, 

112.  There  is  no  difference  between  the  law  of  England  and  that  of 
Pennsylvania,  with  respect  to  the  right  of  an  executor  to  a  residwrn^ 
personal  estate  undisposed  of.  The  next  of  kin  are  entitled  to  persooil 
estate  only,  in  case  of  intestacy,  and  there  can  be  no  intestacy  vhere 
there  is  an  executor.  Boudinot  v.  Bradford^  2  D.  268;  S.  C.  2  Y.  17^ 
[^  This  was  not  the  opinion  of  the  court.  It  was  a  sudden  aosver 
of  the  Chief  Justice,  to  a  point  made  by  the  counsel,  and  there  was  do 
argument  upon  it."  Chrasaer  v.  Eckarty  1  Binn.  580,  584.  fFi/wnt 
fFtlsoUy  3  Binn.  561.    Ybates  and  Smith,  J.] 

113.  The  bare  appointment  of  an  executor  is  prima  facie  evidence  that 
the  undisposed  of  residueof  the  personal  estate  is  given  to  him  beneficiallf* 
It  is  always  a  question  of  intentiany  and  this  question  depends  upontlw 
sufficiency  of  the  evidence  by  which  the  intention  is  made  out  Grastff 
v.  Eckartj  1  Binn.  575. 

114.  An  executor  has  always  been  considered  by  the  law  of  Pennsrl* 
vania,  a  trustee  for  the  next  of  kin,  as  to  all  the  residue  of  personal  pro- 
perly undisposed  of  by  the  testator.  Wilson  v.  TViUony  3  Biiin.  557. 
(Yeates,  J.  dissenting.) 

115.  A  testator,  after  ordering  all  his  debts  and  funeral  expenses  tobe 
paid,  gave  his  wife  700/.  and  the  use  of  his  farm  until  bis  only  cbil(l 
arrived  at  the  age  of  fifteen.  He  gave  his  son  certain  articles  of  faroi- 
ture  and  clothing,  a  horse,  and  15/.  in  cash,  and  then  ordered  that  the 
residue  of  his  personal  estate — except  a  dining  table  and  two  stoves" 
should  be  sold  by  public  sale,  by  his  executors,  as  soon  as  might  be  after 
his  decease,  to  the  best  advantage,  and  made  his  wife  and  two  of  his 
friends  executors.    Heldj  that  the  executors  were  intended  to  take  as 

|l|^lraslee8.    Crasser  v,  Eckartj  1  Binn.  575. 
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.  Whether,  if  there  be  a  devise  of  the  residue  of  an  estate,  *'  to  the 
(ion  of  the  executors,  to  distribute  in  such  manner  as  they  may. 
proper/'  the  executors  do  not  take  beneficially:  dubitatur.    It 
they  do.    Neave's  Case,  9  S.  &  R.  189. 

wer  of  executors  and  adminiatratorf  over  the  asaeta;  and  their  dutie$ 

and  liability  in  respect  to  them. 

\  An  administrator,  in  Pennsylvania,  is  not  chargeable  with  assets 

nher  state.     Mothland  v.  Wiremanj  3  P.  R.  185. 

(.  Although  one  of  his  co-administrators  in  another  state  may  have 

ed  such  assets.     Ibid. 

K  An  administrator  is  not  chargeable  with  the  consequences  of  a 

rous  exercise  of  his  discretion,  unless  it  be  accompanied  with  neg- 

:e  so  gross  as  fo  raise  a  presumption  of  wilful  misconduct.    Dille^ 

Vs  Estate,  4  W.  177. 

).  I  do  not  admit,  that  an  executor  or  administrator  can  generally 

he  personal  goods  of  the  testator  or  intestate  at  the  appraisement, 

•ut  being  liable  to  either  heirs  or  creditors  for  their  full  value. 

plants  Case,  17  S.  &  R.  147.    Huston,  J. 

i.  An  executor  or  administrator,  who  has  goods  of  the  decedent  in 

mds,  cannot,  by  charging  himself  with  their  appraised  value  in  his 

nt,  make  the  goCu^^Hs  own,  and  divide  them  among  the  legatees 

irs,  in  different  proportions  from  those  which  the  will  or  statute  of 

3utions  allows.    Hampton^s  Case,  17  S.  &  R.  144. 

2.  Where  the  administrators  of  a  tradesman  carried  on  the  busi- 
with  the  stock  in  trade  of  the  intestate  for  eleven  months,  appa- 
r  for  their  own  benefit,  and  then  sold  the  stock,  it  was  held  that 
reditors  had  a  right  to  consider,  that  the  administrators  had  elected 
re  the  property  at  the  appraised  value,  and  that  they  were  liable 
e  difference  between  this  value  and  the  proceeds.  Wood^s  Estate^ 
1.  314. 

3.*  But  the  circumstance  of  leaving  household  furniture  for  a  time 

the  widow,  who  is  one  of  the  administrators,  will  not  in  general 

nt  to  an  election  to  take  it  at  the  appraised  value.     Ibid. 

L  Where  an  order  was  drawn  by  an  intestate  in  his  lifetime,  upon 

poration  indebted  to  him,  in  favour  of  a  creditor,  which  was  ac- 

J,  payable  out  of  funds  v^hen  they  should  come  to  hand,  it  was 

that  the  creditor  acquired  by  this  a  specific  lien  on  the  fund,  and 

he  administrator  of  the  intestate  had  no  right  to  consider  it  as  the 

al  assets  of  the  estate.     Ferran^s  Estate,  1  Ash.  319. 

i.  And  where  an  administrator,  under  such  circumstance^,  received 

mount  due  to  the  intestate,  he  was  held  to  be  a  trustee  for  the 

or.     Ibid. 

^.  Ekiuity  will  follow  assets  into  the  hands  of  any  one  who  is  not 

chaser  for  a  valuable  consideration^  or  who,  having  paid  a  valii- 

^onsideration,  has  been  guilty  o(  fraud  dXii  collusion  with  the  ex- 

r.     Petrie  v.  Clark,  1 1  S.  &  R.  377. 

7.  //  seems,  that  it  is  not  necessary  that  specific  evidence  should 

ven  of  actual  and  positive  collusion,  to  annul  the  transfer  of  assets 

le  private  debt  of  the  executor.    Ibid. 

3.  Where  a  security  is  pledged  by  an  executor  for  an  antecedent 
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debt  of  his  own,  (he  interest  of  the  pawnee  is  defeasible  b;  crediun 
and  legatees;  where  it  is  pledged  for  monejr  advaTiced  ai  the  ti[iK,ii4 
it  appears  that  ihe  pawnee  knew  that  the  money  was  obtained  for  fWN 
post;s  foreign  to  the  executor's  dut^,  the  imnsaction  is  to  be  coutid«nj 
as  collusive.     Ibid. 

139.  Where  a  note  was  endorsed  in  blank  to  executors  for  gooii 
(being  part  of  the  assets]  purcliased  from  them,  and  one  of  the  eucfr 
tors,  being  indebted  to  the  plaintilT  on  bis  own  promissory  note,  miJi 
an  arrangement  with  him,  by  which  it  was  taken  up,  and  a  nevna 
subsliiuied,  and  the  note  given  for  the  assets  was  handed  orer,  irtlti  Ihi 
blank  endorsement  of  the  payee,  as  collateral  security  for  the  pafnefl 
of  the  debt,  the  other  executor  being  no  party  to  the  iransaciion,iiJ 
the  plaintiff  entirely  ignorant  of  the  circumstances  under  whKh  ih 
note  came  lo  the  executor,  it  was  held,  that  being  given  as  a  jiledgsliit 
an  antecedent  debt,  and  as  it  did  not  appear  that  time  was  gi»«i  i 
consideration  of  obtaining  the  security,  or  that  any  present  coiisiderun 
passed,  the  plaintiff  was  not  entitled  to  recover.     Ibid, 

130.  If  an  administrator  deliverthe  assets  of  the  estate  to hii an 
creditors,  with  a  knowledge  on  their  part  of  his  insolvency  and  ox» 
queut  misapplication  of  ine  fund,  equity  will  compel  them  to  nlini 
Marshall  v.  Hoff,  \  W.  440.    Gibson,  C.  J. 

131'.  And  the  consequence  is  the  same  'x^u  (be  assets  liato  txa 
turned  into  money,  provided  it  has  been  received  wiih  a  knowledjii' 
all  the  circumstances;  for  when  received  mala  fide,  it  may  be  foUovd 
'    as  readily  as  a  chattel.     Ibid.    Gibson,  C,  J. 

13S.  An  adminislrnlor,  who  ships  the  effects  of  the  tntesUtcuii 
trading  voyage,  is  liable  fur  any  loss  that  may  arise  from  the  tnn*' 
lion.     Callaghan  v.  Hall,  1  S.  &  R.  241. 

133.  Where  executors  purchased  the  notesof  a  parliculaibanlll* 
discount,  and  with  the  notes  paid  a.  debt  due  to  the  bank  by  the  tesiiW 
it  was  held,  thai  (fie  estate,  and  not  (he  executors,  was  enttUad  (» it* 
benefit  of  the  discount.    Case  of  Hoager'a  Ex'rt,  15  S.  &  R.  63. 

134.  Where  a  legatee  agreed  to  take  the  prominory  Doletof  thoe^ 
ca(or  for  the  amount  of  the  legacy,  and  gave  a  receipt  for  the  noM 
stating  therein,  "when  paid  in  full  of  all  demands  against  the  flBtUe,* 
&c,  it  was  held,  that  this  did  not  amount  to  an  extinguishiiMtit  of  i> 
original  claim,  so  as  to  substitute  the  peifeonal  respomibility  of  tha  eo- 
cutor  for  that  of  the  estate  upon  which  the  legacy  was  charged.  Atrfiij 
V.  Neigh,  15  S.  &R.  114. 

135.  The  ground  on  which  assets  are  to  be  collected  by  Ihe  lolhorit} 
uid  adioin/stered  according  to  the  law  of  Ihe  country,  in  vfaidi  tb>) 
happen  to  be  at  the  decedent's  deatH,  is  the  claim  whkh  its  catiiet 
have  to  the  protection  and  assistance  of  the  government  in  the  pros 
Tation  of  their  rights.  This  protective  principle  has  never  beoi  relaia 
by  the  American  courts,  and  was  particularly  maiDtaioed  by  thiscoar 
in  Mothland  v.  Wireman,  at  the  lost  term  at  Chamberslna^,  MiUi^ 
Estate,  3  R.  319.    Gibson,  C.  J. 

136.  But  when  the  purposes  of  protection  and  aasistaDce  have  baa 
answered,  or  there  are  in  fact  no  resident  creditors  to  be  pnteeted,  i 
seems  that  the  proper  course  is  to  transmit  the  aaets  lo  the  taminiMrHar 
at  the  place  of  the  domicil  for  further  adnuniitntiim.    MJ, 
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7.  If  a  foreigaer  asks  for  a  dividend  of  a  decedent's  estate,  he 
take  it  subject  to  the  priorities  established  by  the  law  of  the  forum. 

* 
3.  How  it  would  be,  if  the  assets  had  been  irregularly  taken  from 
jreigner's  own  country,  Quere.     Ibid. 

h  There  is  a  distinction  between  the  liabilities  of  executors  with 
ct  to  creditors,  and  those  with  respect  to  legatees;  and  there  are 
'  cases  in  which  they  would  be  discharged  as  against  the  latter, 
;h  not  as  against  the  former.  M^Nair^s  ^ppeal^  4R.  148;  S.  P. 
wi^s  Appealy  6  W.  250. 

).  So  long  as  executors  manage  the  estate  of  their  testator  in 
dance  with  the  ideas  which  he  himself  entertained  of  it,  and  do 
ng  but  what  there  is  reason  to  believe  he  would  have  approved, 
he  have  been  consulted,  it  would  seem  to  be  unreasonable  to  make 
responsible  for  losses,  as  respects  legalees.    M^Nair^s  Appeal,  4 

8.  Kennedy,  J. 

I.  One  by  will  appointed  his  three  sons  Jl^  B  and  C,  executors, 
lirected  that  A  and  B  should  put  out  to  interest,  for  the  use  of  his 
Iter  R./02667  of  his  estate,  <<on  land  security,  or  otherwise  render 
),  &c.  and  pay  the  proceeds  to  her  from  time  to  time:''  among  the 
I  was  a  bond  given  to  the  testator  by  6.  S.  and  his  father,  J.  S.,  as 
^,  dated  in  1810.  In  1813  an  offer  had  been  made  to  the  testator 
.  S.  to  pay  off  the  bond,  which  he  declined,  saying,  he  did  not  wish 
i  during  his  life;  he  wanted  only  the  interest.  He  continued  to 
'e  the  interest  until  his  death  in  1816.  J.  S.,  the  surety  in  the  bond, 
n  1818,  leaving  a  large  estate.  A  suit  was  afterwards  brought 
St  his  executors  to  recover  the  amount  of  the  bond,  but  it  was  ad- 
d  to  be  a  joint  and  not  a  joint  and  several  bond,  and  therefore  the 
iiM.  6.  S.  became  insolvent  about  the  yeaiv  1817,  and  the  money 
ost.  There  was  some  evidence  to  show  that  about  a  year  after  the 
of  the  testator,  one  of  the  legatees  offered  to  take  the  bond  as  part 
r  share  of  the  estate,  which  A^  one  of  the  executors,  would  not 
to,  intimating  that  he  wished  to  retain  it  as  a  part  of  the  fund  to 
;  apart  for  the  use  of  R.  It  also  appeared  that  6.  S.  in  1820  offered 
satisfaction  of  the  bond,  a  bond  and  mortgage  on  certain  lands  in 
en  county,  New  York,  but  it  was  not  shown  what  title  he  had  to 
nds,  nor  what  was  their  value,  and  the  offer  was  refused.  The 
tors  appeared  to  have  acted  with  good  faith  throughout  the  whole 
ess,  and  in  the  suit  on  the  bond  acted  under,  the  advice  of  eminent 
el:  Hdd^  that  under  all  the  circumstances  of  the  case  they  were  not 
nsible  to  the  legatees  for  the  loss  of  the  bond,  and  that  they  were 
id  to  credit  for  the  expenses  incurred  in  endeavouring  to  collect  it. 
i%r*a  Apptalf  4  R.  148.  (Ross,  J.  dissenting.) 
\.  Where  executors  or  administrators  take  possession  of  the  goods 
3  deceased^  and  sell  them  (usually  in  this  country,  at  auction),  it  is 
to  require  from  the  purchaser  of  such  as  are:  sold  on  credit,  surety 
\  note;  if  this  is  not  taken,  the  executor  is  generally  charged  with 
nount;  but  he  is  not  confined  to  freeholders  as  surety.  If  the  surety 
lan  generally  repined  good  for  so  much,  it  is  sufficient.  Konig* 
er  V.  Kimmely  1  P.  R.  214.  Huston,  J. 
L  Generally  speaking,  an  executor,  administrator,  or  guardiaDi 
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cannot  change  the  trust  property  from  real  to  personal,  or  the  coDtraiy, 
or  ac^^ept  the  security  of  one  person  and  give  up  that  of  another,  or  re- 
lease a  debt,  without  receiving  the  amount,  unless  at  his  own  risk.  Bil- 
lington's  Appeal,  3  R.  57.     Huston,  J. 

144.  But  there  are  exceptions  to  this  rule;  and  if  an  executor,  ad- 
ministrator, or  guardian,  is  able  to  show,  that  from  all  the  informatioQ 
and  advice  he  could  obtain,  the  estate  would  sustain  a  total  orpartiil 
loss,  unless  he  exercised  a  discretionary  power;  and  that  what  he  did,' 
was  what  he  really  thought  best  in  the  case  as  presented,  and  wbathe 
or  any  prudent  man  would  do  in  his  own  case,  he  ought  not  to  be  nndi 
personally  responsible  for  any  loss  arising  from  such  conversion.  Bni 

145.  Where  the  administrator  of  an  embarrassed  but  solvent  estate,ii 
the  course  of  collecting  doubtful  debts  by  suit,  was  obliged  to  bid  tf 
sheriff's  sales  under  judgments  obtained  by  him,  for  lands  of  debtors  wk 
had  nothing  else  to  levy  upon,  in  order  to  prevent  a  great  sacrifice  of  tbi 
property;  and  it  appeared  from  all  the  circumstances  attending  the tnu»> 
action,  that  he  purchased  for  the  benefit  of  the  family,  and  was  considenl 
by  them  as  having  done  so,  and  they  not  only  made  no  objection  to  what 
he  had  done,  but  when  he  offered  either  to  keep  the  land  and  acoountfcr 
the  price  of  it,  or  hold  it  as  ^heir  trustee,  they  returned  no  answer  to  In 
proposal;  it  was  Ae/e/,  that  they  could  not  afterwards  treat  him  as  a  par* 
chaser  in  his  own  behalf,  and  require  him  to  account  for  the  price, he 
having  acted  with  good  faith,  and  as  a  prudent  man  would  havedooeis 
his  own  case.     Id.  48. 

146.  And  where  an  administrator  under  an  oath  of  the  Orphan' 
Court,  sold  a  portion  of  the  real  estate  of  the  intestate,  partly  on  credit, 
more  advantageously  than  it  could  have  been  sold  for  cash,  and  after- 
wards being  pressed  for  money  for  the  purposes  of  the  estate,  he  dif- 
posed  of  some  of  the  securities  he  had  so  taken,  at  a  discount;  it  vis 
heldy  ihhi  he  was  not  personally  chargeable  with  the  discount,  it  appear- 
ing that  he  had  promoted  the  interest  of  the  estate  by  do  so.    Ibid, 

147.  Where  there  was  an  order  of  the  Orphans'  Court  to  sell  real 
estate  for  cash,  and  the  administrator  left  a  portion  of  the  purcha^^ 
money  in  the  hands  of  the  vendee;  it  was  Ae/J,  that  tho  administrator 
was  chargeable  with  the  amount,  although  the  vendee  was  repntedat 
the  time  to  be  wealthy.     Dillebaugh^s  Estate^  4  W.  177. 

148.  An  intestate  left  a  female  slave  of  advanced  age,  who  by  the 
advice  of  the  appraisers  and  of  the  family,  was  not  appraised,  and  lived 
with  the  family  until  they  separated,  with  the  widow  until  the  death  of 
the  latter,  and  after  that  with  the  administrator:  at  the  time  of  lhea^ 
count  taken  she  was  of  no  value,  and  the  administrator  agreed  to  keep 
her  during  her  life:  Held^  that  under  the  circumstances  of  the  case, the 
administrator  was  not  chargeable  with  the  value  of  her  services.  A7/^ 
V.  Morrison,  1  P.  R.  188. 

149.  In  1811,  an  administrator  agreed  with  t/^,  the  obligor,  in  a  bond 
given  to  his  intestate,  to  enter  an  amicable  action  upon  the  same,  before 
a  justice  of  the  peace,  although  the  amount  exceeded  100  dollars.  The 
case  was  accordingly  entered,  and  referred  to  three  persons,  who  made 
an  award  in  favour  of  the  defendant,  from  which  the  administrator  ap* 
pealed.  In  1814,  the  Supreme  Court  decided  that  a  justice  had  not 
jurisdlelYou  M\id^t  ^wch.  eiccumstances.    The  decision  was  not  published 
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il  1818,  and  then  the  appeal  was  quashed,  •d  caused  a  scire  facias 
)e  issued  on  the  judgment  before  the  justice,  and  obtained  judgment 
the  scire  faciaSy  which  the  administrator  removed  by  certiorarij  and 
iras  reversed  by  the  Common  Pleas.  In  1820,  the  administrator 
Light  suit  on  the  bond,  in  the  proper  court,  and  obtained  judgment, 
«§  was  then  insolvent:  Heldj  that  the  administrator,  having  acted 
:ood  faith,  and  under  the  advice  of  counsel,  was  not  liable  for  the 
t.    Ibid. 

50.  An  incorporated  religious  society  being  in  y^ant  of  funds,  money 
(  borrowed  from  certain  banks,  for  the  payment  of  which  promissory 
»s  were  given,  drawn  by  •d^  one  of  the  members  of  the  society,  and 
Drsed  by  jS,  another  member.  The  bank  having  required  further 
irity,  C,  also  a  member  of  the  church,  became  an  endorser  upon  the 
M,  under  an  agreement  signed  by  thirty  other  members  of  the  church, 
^hich  they  bound  themselves,  that  in  default  of  payment  being  made 
he  church,  they  would  make  good  the  deficiency;  it  being  understood 
r  the  parties  to  the  notes  should  continue  their  names  to  the  end  of 
time  which  might  be  required  for  payment  of  the  same;  and  it  being 
^ed  that  the  same 'should  be  paid  by  instalments  of  10  per  cent,  per 
um,  and  in  case  of  default  of  the  church  in  paying  the  instalments, 
deficiencies  should  be  divided  among  the  subscribers  in  equal  parts. 
i  notes  were  regularly  renewed  for  about  two  years  and  a  half,  when 
ied.  His  executors  were  called  upon  by  a  committee  of  the  church, 
enew  the  notes,  which  the  banks  would  have  permitted  under  the 
umstances  of  the  case;  but  they  declined  doing  so,  suffered  them  to 
Protested,  and  afterwards  paid  them:  Held^  that  the^  executors  were 
bound  to  renew,  the  notes;  that  they  had  complied  in  substance  with 
contract,  and  were  entitled  to  recover  from  a  subscriber  his  propor- 
L  of  the  instalments  due  at  the  time  of  suit  brought  by  them.  Shields 
Dwen^  1  R.  61. 

^1.  One  died  seised  of  real  estate,  leaving  three  daughters,  oUe  of 
Dm,  «^,  was  married  to  B.  By  three  several  deeds,  the  land  was  par- 
^ned  between  them;  but  the  deed  to  B  and  his  wife  recited  that,  on 
death  of  her  father,  her  share  descended  to  B,  and  conveyed  one- 
'd  to  Asm,  his  heirs  and  assigns.  After  the  death  of  By  his  widow 
rowed  money,  and  gave  a  sealed  note  for  payment,  upon  which  judg- 
at  was  entered,  and  then  she  died.  C,  the  son  of  t^  and  By  became 
Dinistrator,  both  of  his  father's  add  mother's  estate,  and  applied  |o 
Orphans'  Court  for  the  sale  of  the  land,  as  the  property  of  t^,  to  pay 
debts.  The  court  refused  the  application,  on  the  ground  that  it  was 
property  of  B.  The  land  was  afterwards  sold  by  virtue  of  proceed- 
8  on  a  mortgage  given  bv  •^  and  B;  the  suit  on  the  mortgage  being 
tinst  C,  as  administrator  ooth  of  Jl  and  B.  The  balance  of  the  pur- 
M-money,  after  paying  the  mortgage,  was  brought  into  court,  where 
ras  directed  to  be  paid  to  C,  *<  administrator,  &c.,  as  aforesaidy'*  and 
8  received  by  him.  In  a  scire  facias  on  the  judgment  above  men- 
led,  brought  against  C  as  administrator  of  Jiy  it  was  fields  that  C 
A  be  taken  to  have  received  the  money  as  administrator  of  My  and 
iseqtiently  that  he  was  liable  for  the  amount  to  the  plaintiff  in  the 
•e  facias.  FFentz  v.  FFentz,  1  Wh.  201. 
.58.  Executors  who  have  appropriated  the  assets  of  the  estate  to  the 
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payment  of  I^saei0s  instead  of  the  debts  of  die  testator,  and  QpooaMd«| 
the  adminisuration  aoconni  afterwaids  in  the  Orphans'  Gooityhm  ib> 
tained  a  discharge  from  their  ezeeutoisbip,  rimam  liabiSy  notvidiiarii 
ing,  to  the  creditors  for  the  assets  so  applied  to  the  payssnt  of  kpda 
TAonuis  V.  Beigle^  5  R.  966. 

163.  In  an  action  against  azeentors,  to  reooTer  a  debt  dae  bf  M 
testator^U  appeared  that  the  testator  had  a  lam  estate  at  the  tioNrfi 
doftthy  and  that  previously  to  his  death  he  haaconreyed  poitioDirfi 
iwd  estate  to  his  thhe  sons,  each  of  whom  gave  him  a  bond  fvisltf 
the  consideration-money^  pa3rable  in  one  year  after  his  death,  snditiij 
time  of  the  ezecntion  of  the  bonds  it  vas.agraed  that  the  amoostMl 
not  be  paid,  bat  tliat  they  should  be  given  op  to  the  oblignnisipaA^I 
at,  or  afker,  the  testators  deaths  an  endorsement  to  which  dfatwij 
made  by  the  testator  on  the  bonds:  l&Ait  that,  under  thess  dm 
(he  bonds  were  not  to  be  conridered  aa  assets  for  which  tfas 
were  liable;  and  tliat  if  the  conveyaoea  lo  die  aoos  was  invalid 
creditors,  their  remedy  was  by  proceeding  against  the  bnd.  Hkma/i 
SmUh,  3  Wh.  401. 

154.  Where  an  administrator  delayed  brii^ing  snit  on  a  note^tei 
his  intestate  until  abont  seven  years  alter  the  dwth  of  the  iaisMi^ 
was  held  that  he  was  chargeaUe  with  the  aoMmnt  Xeqg't  AMtl 
W.46. 

165.  Where  executors  allowed,  in.  the  account  of  an  agBBt,ariM 
a  large  amount  for  payments  alleged  to  have  been  made  1^  hiai^l 
out  prodncim  the  vouchers,  they  were  kM  to  be  chargesols  likii 
amount     Pernor's  Eetate^  6  W«  950. 

156.  Where  ihe  plaintiff  had  laid  a  foreign  attachment  ontbe&Bi^ 
five  share  of  •A  in  an  estate,  of  which  the  defendant  was  the  adniHMli' 
tor,  and  had  filed  exceptions  to  the  defendant's  administration  mcooII 
upon  which  the  defendant  agreed  to  pay  the  debt  due  by  ad  to  ' 
tiff,  if  the  latter  would  withdraw  his  exceptions,  which  he  did;  kvs 
held  that  this  was  a  sufficient  consideration  to  support  the  pnsia 
Brown  v.  Sloan^  6  W.  421. 

157.  A  paper  in  the  following  words  was  signed  by  execotoiK'^lM 
Feb.  1 7,  settled  with  J.  and  D.  G. ,  and  remains  balance  due  thea  f 
book  account,  jS44,  as  witness  our  hands  and  seals  the  dateaboiesit' 
ten;  the  above  to  be  paid  out  of  the  assets  of  C.  C.^s  estate.''  BM^^ 
the  executors  were  not  personally  liable  upon  this.  JiUen  v.  0i4^ 
8  W.  397. 

158.  Where  a  judgment  had  been  obtained  by  a  testator  biodin^ii' 
estate  of  his  debtor,  and,  after  his  death,  his  executors  caused  the  jA 
ment  to  be  revived  by  the  same  attorney  who  was  employsd  \il^ 
testator,  and  who  continued  at  the  time  he  was  employed  by  the  eitf^ 
tors  to  be  in  good  credit  and  repute,  and  the  attorney  received  tbeaooi^ 
of  the  judgment,  and  afterwards  died  insolvent,  whereby  the  mooe;ti| 
lost:  it  was  heldy  that  the  executors,  having  acted  with  good  fiiilh  *» 
with  ordinary  diligence  and  caution,  were  not  answerable  for  the  kx^ 
Calhoun's  Estate,  6  W.  185.  * 

159.  Where,  among  the  goods  of  an  intestate,  who  died  in  the  nMrik 
of  December,  was  an  ostrich,  which  was  exhibited  by  the  adminiitiittt 
for  the  benefit  of  the  estate  until  the  month  of  April  ft4kiwii^  wiieo  it 
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while  on  a  journey  to  New  York  for  the  purpose  of  exhibition  and 
;  it  was  A^/J  that  the  administrator  was  not  Hable  for  the  appraised 
e,  ahhough  he  had  not  attempted  a  sale  at  public  auction;  the  season 
le  year  being  very  unsuitable  for  the  sale.     Bosi6*s  EstatCy  2  Ash. 

I 
>0.  A  testator  authorised  and  directed  his  executors,  and  the  survi- 
of  them,  to  lay  out  a  certain  tract  of  land  into  lots,  and  to  sell  and 
ose  of  the  same,  and  he  gave  the  proceeds  to  certain  nephews  and 
58,  who  were  also  residuary  legatees,  to  be  equally  divided  between 
1.  The  executors  sold  the  lots,  and  received  the  proceeds:  Held, 
these  proceeds  were  received  by  them  as  trustees,  not  as  executors, 
therefore  ought  not  to  be  brought  into  the  administration  account. 
on*s  Estate,  5  Wh.  228. 

31.  A  testator  devised  a  certain  ground-rent  to  «^,  B,  and  C,  (whom 
fterwards  appointed  executors,)  and  their  heirs;  and,  in  case  of  the 
nguishment  of  the  ground-rent,  agreeably  to  a  provision  in  the  deed, 
lirected  that  the  principal  thereof  should  be  paid,  and  go  to  the  said 
5,  and  C,  and  the  survivors  and  survivor  of  them,  and  the  execu- 
and  administrators  of  such  survivor,  in  trust  to  invest  the  same 
n  good  sectirity,  &c.,  and  to  pay  the  interest  to  his  nephew  for  life, 
,  after  his  death,  for  the  use  of  his  children.  ^  renounced:  B  and  C 
ived  letters  testamentary,  and  acted  as  executors  and  trustees.  B 
I,  and  afterwards  C  died,  having  shortly  before  his  death  received  the 
cipal  money  of  the  ground-rent,  and  invested  a  part  of  it,  leaving  a 
inceat  his  death  uninvested.  D  became  administrator  to  the  goods 
?,  and  received  the  balance:  ^<s/c^,  that  he  received  it  as  a  trustee, 
as  administrator  of  C,  and  therefore  that  he  was  not  chargeable  with 
s  administrator,  and  could  not,  as  such,  settle  an  account  with  the 
ui  que  trust.  And,  it  seems,  that  it  was  his  duty  to  invest  the  ba- 
se in  a  reasonable  time  in  conformity  with  the  directions  in  the  will; 
having  deposited  the  money  in  a  bank,  though  to  his  credit  as  ad- 
listrator,  and  though  he  had  not  made  use  of  it,  he  was  chargeable 
h  interest  upon  it.     Ibid, 

62.  A  testator  devised  certain  real  estate  to  his  daughtec  Jl,  and  after- 
'ds  devised  the  residtie  of  his  real  estate  to  his  five  daughters,  charg- 
it  with  the  payment  of  his  debts  so  far  as  his  personal  estate  should 
tre  insufficient.  The  lot  devised  to  «^  was,  after  the  death  of  the  tes- 
r,  levied  upon  for  a  debt  of  the  testator,  and  extended  under  a  libe^ 
i  facias.  Held,  that  the  husband  of  ^,  who  afterwards  became 
linistrator  de  bonis  non,  &c.  of  the  testator,  and  wlio  paid  the  amount 
lie  execution,  was  entitled,  on  the  settlement  of  his  administration  ac- 
nt,  to  a  credit  for  the  amount  thus  paid,  and  also  for  expenses  paid  by 
in  protecting  the  residuary  estate,  &a   fVilkins^s  Estate,  9  W.  132. 

Of  the  power  of  executors  and  administrators  to  sell  lands  of  the  decedent. 

Sd.  One  bequeathed  <<all  his  estate  real  and  personal  to  his  wife  dnr- 
her  natural  life,  after  discharging  all  his  lawful  debts,^'  and  from 
lediately  after  his  decease,  he  gave  atid  devised  ^*of  the  same  to  his 
lew,  £5f^*  &c,  giving  other  legacies,  and  the  residue  of  his  estate, 
itever  it  might  be,  to  be  equally  divided  between  his  two  sisters. 
VOL.  I.— 86 
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Heldj  that  the  will  l^onferred  no  power  upon  the  executors  to  tell  the 
land.     Clark  v.  Riddle,  1 1  S.  &  R.  31 1. 

164.  A  sale  of  lands  by  an  executor,  for  the  payment  of  debts,  uodv 
a  power  in  the  will  to  sell  for  the  payment  of  legacies,  is  not  fiKl 
against  creditors.  Hannum  v.  Spear,  (Court  of  Errors,)  2  D.  29i;& 
C.  I  Y.  553. 

165.  But  where  power  is  given  by  the  will  to  sell  for  payment^ 
cfe6/.9,and  the  executor  applies  the  proceeds  to  the  payment  of  (he  deh^ 
according  to  their  priority  and  dignity,  it  seems,  the  purchaser  will  M 
the  land  discharged  of  the  debts.     Jbid, 

166.  Where  a  testator  directed  land  to  be  sold,  and  the  proceeds  to  k 
distributed,  but  gave  no  directions  by  whom  the  land  was  to  be  sold,i 
was  held,  that  a  sale  by  a  surviving  executor  was  good.  Lloydv.  Tayk 
)8D.  223;S.  C.  1  Y.  422. 

167.  Though  in  general  a  power  given  to  three  to  sell,  caimot  k  | 
executed  by  less  than  three,  yet,  where  authority  is  given  to  exectMi 
virtute  officii,  a  surviving  executor  may  make  sale.    Zebach  v.  Sm&, 
3  Binn.  69. 

168.  Thus,  where  a  testator  appointed  •/?,  JB  and  C,his  execQt<NS,id 
gave  them  power  to  sell  land,  by  the  following  clause:  ^The  exeeoM^ 
namely,  w?,  B  and  C,  shall  be  empowered  to  sell  my  land  at  S.,iod  M 
give  a  good  right.  When  my  debts  are  paid,  if  anything  should  reuii^i 
my  wife  shall  keep  two  cows,''  &c.,and  two  of  the  executors  reoouooi 
it  was  held,  that  the  third  had  authority  to  sell.     Ibid. 

169.  A  power  to  executors  tp  sell  land,  on  the  happening  of  a  ptf* 
ticular  event,  is  not' well  executed  by  a  sale  before  that  event.  Steeigt^ 
V.  Frey,  8  S.  &  R.  299.     And  see  Smith  v.  Fohcell,  1  Binn.546. 

170.  Lands  were  devised  to  the  testator's  three  sons,  Ji^  J5and  Cb 
fee,  but  if  either  died  without  children,  the  same  to  be  equally  diviri 
an)ong  the  other  children,  or  to  be  sold,  and  the  money  divided  ar^M 
them,  .^j -Sand  C,  were  also  appointed  "executors,  in  trust, for  ihep 
poses  and  intents  of  the  will;"  and  D  and  -^appointed  "overseers,  to  see 
it  well  performed,  according  to  its  true  intent  and  meaning"  Onihe 
death  of  one^of  the  sons,  without  children,  the  surviving  executors, viti 
the  approbation  of  the  overseers,  sold  the  land.  Ruled,  that  the  salewt 
legal.     Jenkins  v.  Stouffer,  3  Y.  163. 

171.  A  power  to  ^,  his  executors  and  administrators,  tosell,  mayl* 
executed  by  the  executors  ol^^s  executor.  Smith  v.  Foltceilj  I  Bifl^ 
546. 

172.  At  common  law,  executors,  who  have  formally  renounced  tl* 
administration  of  a  will,  may  nevertheless  execute  a  power  given  byil>^ 
will  to  sell  lands.     Moody  v.  Ftilmer,  Sup.  Ct.  June,  1814,  MS. 

173.  Prior  to  the  act  of  12th  March,  1800,  where  power  was  giw«i 
to  executors  to  sell,  and  they  renounced,  administrators  cum  iestamtnts 
annexo  could  not  sell,  although  for  the^  payment  of  debts.  Moodjl^' 
Vandyke,  4  Binn.  31. 

174.  Under  the  act  of  1800,  an  administrator  ct/iw  testamento  annexe, 
may  maintain  ejectment,  on  non  payment  by  the  vendee,  of  the  pw- 
chase-money  of  lands  sold  by  the  former  executor,  undertheauthoniy 
of  the  will.     Cornell  v.  Green,  10  S.  &  R.  14. 

175.  A  testator  appointed  his  wife  C,  and  his  sons  G.  and  J.,exccfl' 
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)f  his  will,  and  added, — <<and  I  authorise  them  and  the  survivors* 
survivor  of  them  my  said  executors,  the  better  to  enable  them  to  pay 
ebts  and  the  legacies  herein  given,  and  to  make  division  of  my 
3,  to  sell  and  dispose  of  all  or  any  part  of  my  real  estate,  &c.,  and  to 
and  convey  the  same  to  the  purchaser,''  &c:  Heldy  that  the  power 
given  to  the  executors  virluie  officii,  and  could  not  be  exercised  by 
>f  them  without  the  concurrence  of  the  third.  Heron  v.  Hoffner, 
393. 

6.  The  act  of  12th  March,  1800,  having  provided  that  in  all  cases 
fvises  to  executors,  to  sell  land,  or  of  authority  or  direction  given 
ich  purpose,  if  one  or  more  of  such  executors  shall  <<  renounce  or 
^V'  it  shall  be  lawful /or  the  acting  executors  to  sell  and  convey,  &c.; 
s  heldy  that  the  renunciation  and  r^usal  mentioned  in  the  act,  must 
f  matter  of  writing,  such  as  would  by  law  authorise  the  register  to 
L  administration  cum  iesiamento  annexo,  and  that  a  mere  verbal 
al  or  renunciation  inpaisy  was  not  sufficient.    Ibid. 

7.  A  power  to  executors  to  sell  or  convey  for  payment  of  debts,  and 
ation  of  children,  does  not  authorise  them  to  complete  a  contract  for 
ale' of  land  made  by  the  testator  himself.    Seiizingerv,  Weaver ,  1 

n. 

8.  The  remedy  in  such  case  is  by  application  to  the  court,  under  the 
f  1792.    Ibid, 

9.  Although  a  fraudulent  sale  by  an  executor  under  a  power  in  the 
may  be  void  as  respects  the  purchaser,  who  is  a  party  to  the  fraud, 
a  bona  fide  purchaser,  without  notice,  from  such  purchaser,  will  be 
!cted.     Price  v.  Junking  4  W.  85. 

0.  Where  an  executor  sold  real  estate  in  pursuance  of  the  directions 
e  will,  and  took  bonds  for  the  purchase-money,  and  afterwards  set- 
an  account,  in  which  he  charged  himself  with  the  amount  and  died 
vent,  and  his  administrators  received  payments  on  account  of  these 
Is;  it  was  held^  that  the  creditors  of  the  testator,  and  not  those  of  the 
utor,  were  entitled  to  the  amount  so  received.  Marshall  v.  Hoffy  1 
140. 

II.  One  devised  to  his  wife  his  dwelling-house  and  land,  ^  with  full 
lege  of  the  same  as  long  as  she  is  willing  to  manage  the  place." 
will  then  proceeded:  **In  case  it  should  be  too  burdensome  to  her, 
she  and  my  executors  will  agree  to  dispose  of  the  land  and  house,  or 
se  of  her  death,  then  it  is  my  will  that  my  executors  sell  the  same  aC 
ic  or  private  sale,  to  the  best  advantage."  He  then  directed,  that 
ten  the  plantation  is  sold,"  his  executors  should  first  pay  his  debts  i 
)f  the  proceeds,  that  his  wife  <<  shall  have  the  third  of  all  the  money 
'and  that  the  remainder,  together  with  the  residue  of  his  estate, 
certain  legacies,  should  be  equally  divided  amongf  his  children, 
empowered  his  executors  or  the  survivor  of  them,  to  make  good  ^s- 
nce  and  sufficient  title  to  the  premises,  as  he  himself  could  do,  and 
IT,  appointed  ^  and  B  executors,  both  of  whom  proved  the  will.  The 
tor  left  eleven  children.  Some  time  after  the  death  of  the  testator, 
meting  of  five  of  the  children  took  place  at  the  house  of  the  widow, 
n  it  was  proposed  to  her  that  the  property  should  be  sold,  to  which 
n^as  at  first  opposed,  but  on  its  being  represented  to  her  that  she 
d  live  better  ou  the  interest,  and  that  if  the  interest  were  insufficient, 
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some  of  the  principal  might  be  takeriyshe  assented  verbally.  A  offered  the 
land  at  public  sale,  when  the  widow  declared  publicly  that  she  woold 
not  give  up  the  land,  no  matter  who  purchased.  The  sale,  nevertbeleo,  J^i 
proceeded,  and  the  property  was  purchased  by  the  plaintiff.  £,  theoo- 
executor,  resided  in  Maryland,  and  took  no  part'in  the  proceeding,  bat 
died  after  the  execution  of  the  deed  by  A^  but  before  its  acknowlet^*  |r: 
ment.  In  ejectment  by  the  purchaser  against  the  widow,  it  was  held: 
(1)  That  the  executors  having  only  a  naked  authority,  the  sale  by  one 
of  them  was  not  good.  (2)  That  the  consent  of  the  widov  was  a 
mere  license  which  she  had  a  right  to  revoke.  Kling  v,  Hummer^i 
P.  R.  349. 

182.  //  seems  that  the  deed  of  the  acting  executor,  after  the  death  o( 
his  co-executor,  was  not  sufficient.     Ibid, 

183.  //  seemsy  also,  that  the  consent  of  the  widow  to  the  sale  oQjht 
to  have  been  in  writing,  under  the  act  of  1772.     Ibid. 

184.  A  will  made  after  the  act  of  the  8th  of  April,  1833,  began  this? 
<<  I  do  make  this  my  last  will  and  testament  of  and  concerning  the  ml 
and  personal  estate  whereof  I  am  in  any  wise  seised  or  otherwise  pes* 
sessed,  either  in  possession  or  reversion,  &c  which  I  have  any  powerio 
dispose  of,  as  follows,"  &c.  After  sundry  speci6c  and  pecuniary  lega- 
cies, the  testator  devised  the  whole  of  her  residuary  estate  upon  oertaia 
trusts,  and  then  concluded:  ^  In  order  that  the  foregoing  my  last  willand 
testament  may  be  carried  fully  into  effect,  I  authorise  and  direct  my 
executors  hereinafter  named,  to  sell  and  dispose  of  such  parts  of  toy  real 
and  personal  estate  (as  has  not  been  hereinbefore  disposed  of,)  and  good 
and  sufficient  titles  in  law  to  make  to  the  purchasers  for  the  same." 
Heldj  that  the  executors  had  power  to  sell  certain  real  estate  acquired 
by  the  testator  after  the  date  of  her  will  and  of  which  she  died  seised. 
Sonet/  v.  Siiliz,  5  Wh.  381. 

185.  A  testator  who  died  in  England,  seised  of  considerable  real  estate 
in  Pennsylvania,  made  the  following  bequests.  "  I  bequeath  to  my  wife 
E.  H.  the  sum  of  £1250  a  year,  payable  out  of  my  estate  in  \PenDsylva- 
nia,  in  America,  and  after  her  decease  to  my  only  daughter  M.  A.  H.: 
together  with  all  and  every  property  belonging  to  me  wheresoever  it 
exists;  and  for  carrying  my  intention  as  above  specified  into  execution, 
I  do  hereby  nominate  my  wife  E.  H.,  H.  A.  J.,  &c.  to  be  my  executors 
for  the  purpose  of  paying  the  above  annuity  to  my  wife,  and  otherwise 
disposing  and  managing  of  my  property  in  America,  or  elsewhere,asiDaT 
appear  to  them  most  beneficial  to  the  interest  of  my  said  wife  and  child.'^ 
'He  then  gave  certain  legacies;  and  the  will  concluded  thus:  "After  the 
decease  of  my  daughter,  in  case  she  does  not  reach  the  age  of  21  years, 
then  I  desire  that  my  wife  E.  H.  may  enjoy  the  whole  of  my  property 
during  her  natural  life;  and  if  my  said  wife  should  marry  again  and  hare 
children,  then  my  property  to  be  at  her  disposal;  but  if  she  should 
decease  without  any  children  by  a  future  husband,  in  such  case  my  pro- 
perty to  be  equally  one-half  at  the  disposal  of  my  wife,  and  the  residue 
to  be  equally  divided  among  the  children  of  H.  A.  J.'*  The  executors 
H.  A.  J.,  &c.  renounced,  and  letters  testamentary  were  granted  to  E.  U- 
the  widow.  By  a  private  act  of  assembly,  E.  H.  executrix,  &c  was 
authorised  by  herself  or  attorney,  to  sell  and  convey  the  real  estate  of  the 
^eslalot  w'y\\\\u\\v^  cvv^  ^tv^  covlivIy  ^f  Philadelphia,  with  a  proviso  that 
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reserved  on  such  sales  should  be  reserved  payable  to  the  said  E. 
her  heirs  in  trust  for  the  uses  and  purposes  declared  of  and  con- 
his  estate,  in  and  by  the  last  will  of  the  testator.  E.  H.  widow 
cutrix  of  the  testator,  by  her  attorney  in  fact,  conveyed  a  lot  of 
reserving  a  ground-rent  according  to  the  provisions  of  the  act, 
proviso  that  if  the  grantee  of  the  lot  should  within  a  certain  time 
he  said  E.  H.  her  heirs  and  assigns,  for  the  w^es  and  purposes 
I  of  and  concerning  his  estate,  in  the  last  will  of  the  testator,  a 
)rincipal  sum,  &c.,  then  the  rent  should  cesise,  and  the  said  E.  H., 
*s  or  assigns,  should  and  would  execute  a  sufficient  release,  &c. 
le  making  of  this  conveyance  E.  H.  died,  and  administration  de 
ifiy  &c.  was  granted  to  T.  C.  Heldy  1.  That  the  executors  had 
nider  the  will  to  sell  the  real  estate  of  the  testator  in  Pennsyrva- 
1.  That  by  a  sale  on  ground-rent  the  power  was  exhausted  in 
to  the  premises,  and  that  the  administrator  de  bonis  non  could 
virtue  of  the  power  in  the  will,  sell  or  release  the  ground-rent. 
It  the  daughter  of  the  testator  being  yet  an  infant,  the  court  had 
mder  the  act  of  5th  February,  1821,  to  make  an  order  authorising 
uiring  her  guardian  to  execute  a  sufficient  release  of  the  ground- 
payment  of  the  sum  stipulated  in  the  deed.  Exparte  Elliott^ 
524. 

Where  there  is  a  direction  to  sell  real  estate  and  to  pay  the  pro- 
the  children  of  the  testator,  if  the  children  convey  to  the  execu- 
e,  this  is  an  election  to  take  as  land;  but  such  deeds  would  not 
le  right  of  the  executor  to  sell. the  land  for  the  payment  of  debts 
horised  by  the  will.  Bice  v.  Bixler^  1  W.  &  S.  445. 
Where  power  to  sell,  was  given,  by  will,  to  the  executors,  one  of 
enounced, and  another  articled  toconvey,and  received  the  whole 
e-money,  and  the  vendee  took  possession,  evidence  of  prior  and 
ent  declarations  pf  the  two  acting  executors,  approving  and 
I  the  sale,  is  admissible.  Taylor  v.  Adams^  2  S.  &  R.  534. 
And  such  testimony  is  admissible,  as  well  against  persons  hold- 
er an  adverse  title,  to  the  vendors,  as  against  persons  claiming 
he  vendor.     Ibid. 

But  declarations  made  by  the  vendee  in  such  case,  on  taking  pos- 
are  not  admissible  in  his  own  favour.  Ibid, 
Where  a  sale  of  land,  of  a  deceased,  had  been  made  by  adminis- 
t/m/e^/amen/oannearo,  previous  to  the  act  of  12th  March,  1800, 
vendee  had  been  a  long  time  in  possession,  and  had  made  im- 
ents,  it  was  held^  that  the  vendee,  in  an  ejectment  brought  against 
the  heirs  of  the  testator,  might  give  the  letters  of  administration 
nee,  to  show  the  manner  in  which  he  came  into  possession,  and 
was  a  purchaser  from  those  who  had  at  least  a  colour  of  lawful 
y,  although  evidence  was  given  to  prove  that  the  administrators 
:  entered  the  secitrily  required  by  law.  Moody  v.  Fulmevj 
e  Court,  1814,  MS. 

Where  lands  have  been  sold  by  executors,  under  a  power  in  a 

;ell  for  payment  of  debts,  a  posthntpous  child,  if  there  be  a  de- 

of  personal  estate,  shall  not  recover  against  the  vendee  of  the 

rs,  until  he  has  paid  or  tendered  his  proportion  of  such.deficiency. 

Komp^  3  Y.  164. 
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192.  Quere,  Whether  the  premises,  in  such  case,  are  subject  to  the 
lien  of  such  child's  share.    Ibid, 

193.  An  executor  authorised  to  sell  the  real  estate  of  the  testator,  may 
maintain  ejectment  against  any  one  in  possession  of  the  land.  Carpenler 
V.  Cameron  J  7  W.  51. 

194.  And  if  such  executor  be  also  devisee  of  the  land,  it  is  not  neces- 
sary that  he  should  state  on  the  rec(>rd  whether  he  sues  as  executor  or 
devisee;  though  (Per  Huston,  J.)  it  is  most  advisable  in  suing  as  ex^ 
cutor  to  state  the  character  on  record.     Ibid, 

195.  Where  a  testatrix  devised  to  her  daughter  S.  a  house  and  lot  of 
ground  subject  to  a  ground-rent,  tmtil  C.  the  daughter  of  S.  should  attaio 
twenty-one,  or  incase  of  her  decease,  until  such  time  as  she  would  bare 
been  twenty-one  if  living,  adding,  <'  and  then  my  will  is  that  the  sikl 
bouse,  &c.  shall  be  sold  to  the  best  advantage  by  ray  executors,  and  the 
proceeds  equally  divided  between  such  of  the  children  of  my  daogfater 
S.J  as  shall  be  ther)  living:"  Heldy  that  the  time  of  the  sale  wasessentiil 
to  the  execution  of  the  power,  and  that  a  sale  by  the  executors  before 
C.  arrived  at  twenty-one  was  void,  and  that  the  children  of  S.  might  re- 
cover from  the  vendee  in  ejectment.  Loomis  v.  APClintock^  10  W.  27i 

N.  Purchase  of  the  truit  estate  by  executors  and  administrators. 

196.  An  administrator  cannot  purchase  the  land  of  his  intestate,  sold 
by  order  of  the  Orphans'  Court.    Sham  v.  North,  2  Y.  117. 

197.  A  purchase,  by  an  administrator,  of  the  real  estate  of  the  intes- 
tate, although  at  a  public  sale  by  order  of  the  Orphans'  Court,  and  for 
a  fair  price,  is  void;  and  it  is  not  necessary  that  exceptions  should  be 
made  to  the  validity  of  the  sale  previous  to  the  con6rination  thereof  by 
the  Orphans'  Court.     Wallington^s  Estate,  1  Ash.  307. 

198.  If  the  administrator  have  purchased  at  a  price  below  the  value 
of  the  estate,  and  sold  to  a  third  person  without  notice,  the  court  will 
order  [lini  to  pay  to  the  estate  the  difference  between  the  price  paid  by 
him  and  its  estimated  value.     Ibid, 

199.  If  an  executor  purchases  the  real  estate  of  his  intestate  at  a 
sherifTssale,  and  afterwards  refuses  to  cotnply  with  his  contract,  in  con- 
sequence of  which  a  second  sale  is  made,  he  is  chargeable  with  the 
largest  sum  at  which  it  was  struck  otf,  whether  this  were  at  the  first  or 
second  sale.     Guier  v.  Kelley,  2  Biim.  294. 

200.  Where  executors  were  authorised  to  sell  land,  on  giving  security 
to  pay  the  shares  devised  to  the  testator's  children,  and  they  sold  the 
land,  and  invested  the  identical  money  produced  by  the  sale,  together 
with  other  funds,  in  the  purchase  of  other  land,  and  there  was  evidence 
of  declarations  by  one  of  the  executors,  tending  to  show  that  the  pur- 
chase was  in  trust  for  the  children;  it  was  held,  that  the  circumstances 
were  sufficient  to  raise  a  trust  for  the  children  in  the  land  thus  pur- 
chased.    Wallace  v.  Duffield,  2  S.  &  R.  521. 

201.  In  ejectment  by  the  heirs  of  an  intestate,  to  recover  lands  sold  at 
sheriff^s  sale,  on  a  judgment  confessed  by  the  administrator  for  an  alleged 
debt  of  the  intestate,  and  purchased  at  such  sale  by  the  administrator,  it 
it  is  not  necessary  that  the  plaintiffs  should  previously  tender  to  the  de- 
fendant (the  administrator)  the  money  paid  by  him,  or  the  value  of  his 
improvements,  if  it  appear  that  the  judgment  was  fraudulently  coa- 
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Jessed,  and  that  the  administrator  had  personal  assets  to  pay  the  debt. 
JRiddle  v.  Murphey,  7  S.  &  R.  230. 

202.  If  an  execntor,  who  is  authorised  by  the  will  of  the  testator  to 
•ell  his  real  estate,  becomes  the  purchaser  thereof  either  directly  or  indi- 
rectly, he  takes  it  clothed  with  the  same  trusts  to  which  it  was  subject 
in  his  hands  previous  to  the  sale;  and  it  is  not  necessary  to  show,  that 
he  made  an  advantageous  purchase  for  !iimself,or  that  there  was  actual 
fraud.    Bruch  v.  LantZj  2  R.  392. 

203.  Such  a  sale  is  not  voidj  but  voidable.  It  n^ay  be  ratified  by 
those  who  are  entitled  to  call  it  in  question;  but  a  ratification  by  the 
heirs  and  devisees,  will  not  prevent  the  creditors  of  the  testator  from 
taking  the  land  in  execution  as  his  estate.    Ibid. 

204.  Where  a  sole  administrator  {de  bonis  non  cum  testamenio  an- 
nexo)  purchased  real  estate  sold  under  a  levari  facias  upon  a  mortgage 
given  by  the  testator,  the  court,  on  application  of  one  of  the  heirs  before 
the  acknowledgment  of  the  deed,  or  payment  of  the  purchase-money, 
eel  aside  the  sale.    fVilliamson  v.  Lamb,  2  M.  383.   [And  see  Trusts.] 

O.  Liability  of  executors  and  administrators  to  interest  and  costs. 

205.  It  is  the  duty  of  executors,  administrators  and  guardians,  not  to 
let  money  remain  unemployed  in  their  hands:  and  by  fair  implication 
from  the  words  of  the  act  of  1713,  sect.  4,  6,  if  they  do,  through  negli- 
gence, suffer  it  to  remain  unemployed,  they  are  responsible;  much  more 
so  if  they  use  the  money  for  their  own  'purposes.  Fox  v.  Wilcocks^  1 
Binn.  194. 

206.  But  it  lies  upon  an  executor  or  administrator  to  show  what  has 
been  done  with  the  money;  and,  unless  he  does  show  it  in  a  satisfactory 
manner,  he  leaves  himself  open  to  the  conclusion  of  having  used  it  for 
his  own  purposes.    Ibid. 

207.  //  seems  that  the  auditors  have  no  power  to  call  for  the  oath  of 
an  executor  or  administrator,  as  to  the  use  he  has  made  of  the  money 
of  the  decedent,  or  to  demand  the  production  of  his  books.    Ibid. 

208.  But  it  would  seem  that  an  executor  or  administrator  is  not  liable 
to  pay  interest,  until  after  twelve  months  from  the  death  of  the  testator 
or  intestate.    Ibid. 

209.  An  administrator  was  held  to  have  been  properly  charged  with 
interest  on  the  distributive  shares  of  minors,  from  the  time  the  accounts 
were  filed,  although  the  minors  bad  no  guardians  until  more  than  a  year 
afterwards;  and,  the  accounts  having  been  before  auditors,  it  did  not 
appear,  until  the  decree  of  the  court  upon  the  accounts,  how  much  the 
share  of  the  minors  would  be.    Flintham^ s  Appeal^  11  S.  &  R.  16. 

210.  An  executor,  by  virtue  of  power  in  the  will,  sold  real  estate  of 
the  testator,  in  1814,  to  his  son-in-law,  for  a  full  price;  who  entered  into 
possession  and  made  improvements,  but  did  not  receive  a  conveyance. 
The  purchase-money  was  to  remain  in  the  hands  of  the.  purchaser  until 
«4,  the  son  of  the  testator,  should  come  of  age,  with  interest.  The  execu- 
tor received  no  interest  from  the  purchaser;  and  the  property  was,  after- 
wards, sold  on  a  judgment  against  him.  The  Orphans'  Court  charged 
the  executor  with  the  whole  amount  of  the  purchase-money  and  interest; 
but  the  Supreme  Court,  on  appeal,  decreed,  that  on  A  being  put  in  poe- 
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aemoD  of  tb<i  premises,  the  executor  should  be  charged  with  the  intaM 
only.    Lamberion  ▼•  Smithy  13S.  liR.310. 

811.  Ad  administrator,  who  saffers  a  just  debt  to  lemain  iinpsid  vUi 
he  has  assets  to  discharge  it,  cannot  chargie  the  estate  with  the  interatiil 
costs  that  may.  be  recovered  in  consequence  of  the  neglect  to  disdH|i 
soch  debt.    CaUaghan  ▼.  Halfy  1  S.  &  JL  841. 

818.  li  seems  to  be  now  settled  that  executors  are  chargssbleii 
interest  received  by  them  on  money  not  directed  by  the  testator  to  be  pi 
out  to  interest.    Findley  v.  Smithy  7  S.  &  R.  868. 

813.  One  devised  to  his  wife  a  tract  of  hind  for  her  life,  and  afiergv>i 
ing  her  certain  legacies,  bequeathed  as  follows:  *<All  which  she  nef  i^| 
pose  of  as  she  sees  cause,  except  the  tract  of  land  which  I  allow M hi 
sold  after  her  decease,  and  the  price,  with  what  money  may  be  oaMI 
and  indebted  to  me,  (after  paying  certain  iegades,  kc)  I  allow  to  behi' 
OQt  in  building  a  Dutch  Lutheran  Church,  where  it  will  be  ooDfeiii 
to  the  place.''    His  executors  received  various  debts  with  the  intuit* 
to  the  time  of  payment    Afterwards  an  act  of  assembly  was  pM^ 
directing  that  the  interest  on  any  money  thus  bequeathed  for  btiildi|di 
diorch,  ^nd  which  w^s  yet  in  the  hands  of  the  executors,  should  beip 
propriated  to  the  maintenance  o/  the  widow.    Held^  that  the  eneei 
were  chargeable  with  the  interest  actually  received  by  theDi,ODlliii^ 
gregate  of  debt  and  interest  in  their  hands,  whether  such  intamts* 
received  before  or  after  the  makins  of  the  act  of  assembly;  aod^iif 
inch  part  of  the  interest  as  accrued  during  the  life  of  the  widow,  M' 

•  be  accounted  for  to  her  executors;  and,  that  they  were  chargeable ii 
with  the  money  not  put  out,  if  they  used  it  on  their  own  accouoL  SL 
864. 

814.  An  executor,  who  qualified  under  a  will  which  wasadmittede 
probate,  though  it  was  afterwards  litigated,  and  a  second  will  establiM 
and  who  did  not  refuse  to  give  security  as  required  by  the  act  of  17IL 
is  to  be  allowed  for  payments  made  by  him  pendente  lite,  fortbecofltsiii 
expenses  of  the  litigation,  and  is  entitled  to  his  commissions.  Broififi 
V.  Boudinot,  3  W.  C.  C.  R.  122. 

215.  Although  there  may  be  cases  in  which  administrators  shiBI* 
allowed  the  costs  of  defending  a  suit  against  persons  setting  themselm 
up  as  heirs,  yet,  where  the  defence  is  made  for  the  purpose  of  proiso(ii| 
his  own  private  interest,  an  administrator  cannot  throw  the  costs  oailii 
estate  of  the  intestate.    Hartzell  v.  Brown^s  heirs,  5  Binn.  13& 

816.  Executors  are  not  chargeable  to  pay  out  of  their  own  pock* 
the  expenses  of  legal  proceedings,  if  the  money  has  been  disborsedif 
them,  bona  fide,  in  the  performance  of  their  duties;  and  if,  inptm 
theif  conduct  has  been  correct,  and  no  irnputation  of  fraud  or  iooiproF' 
conduct  can  justly  be  made  against  them,  the  court  will  iiotcriii0j|^ 
examine  their  disbursements  in  contesting  or  prosecuting  claJms,altboi^ 
such  contest  may  have  been  entered  into  partly  for  their  own  intew* 
Case  of  Oak/ord's  estate,  Orphans'  Court,  Philad.  Dec  1820,  MS. 

817.  Executors  and  administrators  are  not  liable,  in  cascpfdi** 
tinuance  or  non  pros.,  to  pay  the  costs  of  the  opposite  party  de  b^ 
propriis.     Mtisser  v.  Oood,  11  S.  &.  R.  847. 

818.  But  they  are  liable  for  the  fees  due  to  the  protiioootary  tod  other 
officers.    Ibid, 
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9.  Trustees  of  every  description^  neglecting  to  apprise  those  inter- 
I  in  the  fundy  of  the  amount  due  to  them,  and  to  offer  payment  in  a 
)nable  time,  are  chargeable  with  interest;  and  there  is  no  ditference 
lis  respect  between  executors,  administrators  and  other  trustees. 
rick*s  Estate^  1  Ash.  305. 

O.  A  demand  by  legatees,  heirs  or  creditors  is  not  necessary:  it  is 

duty  of  administrators  to  give  them  notice,  either  by  settlement  of 

accounts  or  in  some  other  way,  of  the  amount  in  hand  for  distribu- 

Ibid. 
\\,  Where  administrators  had  received  considerable  sums,  and  had 
ected  to  settle  their  accounts,  they  were  charged  with  interest,  com- 
cing  after  six  months  from  the  receipt  of  the  money,  in  each  case. 

• 

(2.  No  man  can,  during  his  life,  get  compound  interest  from  his 
or,  and  I  am  not  sure  that  any  man  in  this  country  can  subject  those 
come  after  him,  to  it.  English  v.  Harvey^  2  R.  309.  Huston,  J. 
{3.  Executors  and  guardians  are  liable  generally  for  interest  oa 
ey,  which  comes  to  their  hands,  and  which  they  ought  to  put  out  or 
over,  but  not  to  compound  interest.     Englis^  v.  Harvey,  2  R.  305. 

14,  Where  a  testator  directed  that  09000  should  be  put  out  by  his 
utors  at  interest,  for  the  benefit  of  a  legatee,  who  was  to  be  sup- 
3d  and  educated  out  of  the  interest,  and  that  the  surplus  of  interest 
lid  be  put  and  kept  out  at  interest  for  the  benefit  of  the  legatee,  until 
ttain  the  age  of  twenty-one  years,  it  was  held  that  the  executors 
i  not  liable  for  compound  interest.    Ibid. 

5.  There  is  no  such  rule  in  Pennsylvania  as  that  compound  interest 
not  be  charged  in  case  of  corruption,  on  the  part  of  an  administra- 
r  executor.     Harland^s  •dccount^  5  R.  323.    Gibson,  C.  J. 

6.  But  where  the  estate  had  been  managed  with  fidelity,  and  there 
been  no  unnecessary  delay  in  investing,  it  was  held  that  the 
dian  was  chargeable  only  with  the  interest  actually  made  on  sums 
ited,  computed  from  the  date  of  each  investment,  and  with  simple 
est  on  the  uninvested  sums  retained  in  his  hands,  computed  from 
eceipt  of  the  respective  sums.    Harland^s  ^ccouniSy  5  R.  323. 

'  7.  Where  it  appeared  on  the  settlement  of  an  administration  ac- 
t  of  many  years  standing,  that  considerable  sums  of  principal  money 
been  received  by  the  administrator,  and  upon  the  whole  an  excess 
ceipts  of  income  beyond  the  disbursements,  and  that  the  money  was 
rally  mixed  by  the  administrator  with  his  private  funds;  it  was 
,  that  he  was  chargeable  with  simple  interest  on  the  balances  in  his 
Is  at  the  expiration  of  each  year,  and  not  with  compound  interest. 
:!alPs  Estate^  1  Ash.  357. 

15.  If  a  testator  bequeaths  a  sum  of  money,  and  directs  the  interest 
3  applied  for  the  benefit  of  the  legatee  until  he  arrive  at  the  age  of 
Hy-one,  and  in  his  lifetime  he  have  lent  his  personal  assets  upon 
1  at  five  per  cent,  interest,  which  bond  does  not  become  due  until 
'  his  death,  the  legatee  is  entitled  to  only  ^t;^  per  cent,  interest,  until 
[Kind  becomes  payable.     English  v.  Harvey^  2  R.  305. 

19.  And  generally,  if  a  testator  directs  money  to  be  put  out  on  landed 
rity,  and  no  more  than  five  percent,  interest  can  be  obtained  on  such 
voju.  I. — 87 
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■ecority,  the  ezecator  is  answerable  fat  only  the  fife  per  esnu  reeiM. 


83a  ¥rhere  the  estate  of  an  intestate  was  conriicfMy  in  dght^ni 
debts  to  a  large  amonnt  were  doe  to  it,  which  oonid  not  be  tmawrtiiiif 
collected,  and-it  did  not  appear  that  the  administiator  had  leCsiBBd  MMf 
fai  his  hands  an  unreasonable  length  of  timoy  i|  was  keU,  Ihst  bus 
not  personally  chargeable  witfi  interest  paid  by  him,  on  dsbts  dot  kf  li 
estate.    BitUngton^M  JStppeal^  8  R.  48. 

831.  An  execntor,  open  the  settlement  of  his  aoooontiyis  not  lib 
eseosed  from  the  payment  of  interest  open  bonds  doe  by  hiinMl(dn| 
the  year  after  the  death  of  the  testator.    Claries  «49Mi^  8  W.  40ft 

838.  Wliere  an  estate  is  so  situated  that  legal  advice  is  propsr  19M 
the  course  of  the  executors,  or  where  they  must  bring  soHi  to  mil 
part  of  the  estate,  or  defend  suits  brought  against  them,  eounNl  nalk 
employed;  and  wliere  they  are  employed  to  obtain  what  is  hsMi| 
'eopposed  to  be  the  rights  of  the  estate,  the  es^ite  onght  to  pay  lhiR» 
eonable  counsel-fees.  But  where  the  executors  m^leet  to  mKk  wk 
pay,  and  are  sued  by  creditors,  or  cited  by  heire^  and  empl^  eosalt 
defend  them,  no  counsel-fees  diould  come  from  the  estaia  AMA 
Jfypeal^  8  P.  R.  486.    Husrpv,  X 

833.  Where  an  executor  presented  an  administratioD  sceooBliili 
Oiphans'  Court,  whkh  exhibited  a  balance  in  his  fiiYOur,  but  on  iehki 
referred  to  auditors,  their  report  exhibited  a  balance  against  thsieprth 
ant:  it  was  hM  that  he,  and  not  the  distributees,  was  chaigsskhfi 
the  expenses  of  the  audit    Sierreii^i  JSlppeal^  8  P.  R»  419. 

834.  An  executor  is  not  entitled  to  a  credit  in  his  sdmioiMiB 
account  for  the  amount  of  fees  paid  to  counsel  for  their  profesani 
services  in  trying  an  issue  of  devisavit  vel  non^  inrolving  the  TaHitJi^ 
the  will  of  his  testator.    Mumper^ s  Jipptal^  3  W.  &  S.  441. 

235.  An  administrator  was  held  to  be  liable  to  interest  on  a 
tive  share,  after  the  lapse  of  more  than  six  years,  where  he  did  do(  Air 
that  he  had  not  used  the  money.    Patterson  v.  Mchoi,  6  W.  S79. 

836.  Executors  are  not  chargeable  with  interest  on  funds  io  thf 
hands,  during  the  pendency  of  their  case  in  the  Orphans'  Cosrtootf' 
captions  to  the  report  of  auditors.    Hooper  ▼.  Brinion^  8  W.  73. 

237.  Where  an  executor  made  a  settlement  with  some  of  thechiUia 
of  the  testator,  and  paid  them  various  sums  of  money,  upon  whicbikef 
executed  releases  ot  all  demands;  it  was  held  that  the  account  oogMst 
to  be  opened  after  a  lapse  of  thirteen  years,  and  interest  calcalstedi|S^ 
the  executor.    Decnrdorff^s  Appeal,  8  W,  159. 

238.  Where  executors  convened  the  personal  property,  coosistiBf" 
furniture,  bank  stock,  &c.,  into  cash  before  the  expiration  of  fiveDoski 
from  the  death  of  the  testator,  and  the  acting  executor  mixed  tb^Pjf 
ceeds  with  his  own  funds  in  bank;  it  was  held  ih^t  they  werBcbargtt* 
with  interest  upon  the  cash  so  received,  from  the  time  it  wss  reeeiveds 
the  end  of  the  year,  when  the  legacies  were  payable.  Vemer't  AM 
6  W.  250. 

239.  If  an  executor  mixes  the  funds  of  the  estate  with  bis  prinietas' 
in  a  bank  account,  he  will  be  charged  with  interest,  onto  te  ^^ 
that  he  has  not  used  the  ftmds  of  the  estate.    iSMf. 
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\0,  It  is  a  principle  well  settled,  that  the  intermediate  profits  withia 
iwelve  months  belong  to  the  residuary  legatees.  Id.  252.  Roa£RS,  J. 

11.  An  administratrix  held  not  to  be  entitled  to  charge  counsel  fees 
le  fund,  where  she  had  maXle  an  unjust  and  vexatious  defence  to  the 
n  of  the  next  of  kin.    Oossner^s  Estate^  6  Wh.  401. 

12.  Where  an  executor  or  administrator  has  resisted  the  payment  of 
St  debt  without  reason,  and  when  he  has  assets  in  his  hands,  he  can- 
charge  the  costs  of  the  recovery  of  such  debt  to  the  estate.  •Arm" 
^g's  Estate,  6  W.  236. 

tS.  Executors-are  not  entitled  to  charge  the  estate  with  fees  paid  for 
essional  services  in  a  suit  against  them  for  a  specific  legacy,  where 
contest  was  between  different  claimants  to  the  legacy,  and  the  resi- 
ry  legatees  had  no  interest  in  the  result.    Ferner^s  Estate,  6  W.  250. 

44.  Where,  after  a  will  had  been  proved,  and  letters  testamentary 
ited  to  the  executor,  who  had  married  a  daughter  of  the  testator, 

of  the  sons  alleged  that  a  conveyance  of  the  estate  had  been  made 
ira  by  the  testator  in  his  lifetime,  whereupon  the  Register's  Court 
cted  an  issue  of  revocavit  vel  non,  which  was  decided  against  the  will; 
n  which  the  executor  took  a  writ  of  error  from  the  Supreme  Court; 
the  parties  interested  under  the  will  hi^ving  executed  releases  to  the 
setting  up  the  conveyance,  the  executor  discontinued  the  writ  of 
r;  it  was  held  that  he  was  entitled  to  charge  the  estate  with  the  costs 
le  litigation.     Creddes^s  Appeal,  9  W.  284. 

Settlement  of  the  administration  account f  and  herein  of  the  effect  of  such 

settlement. 

45.  An  administrator  is  not  entitled  to  credit  in  the  account  for  mo- 
expended  on  account  of  the  real  estate,  or  of  the  maintenance  of  the 
iren.   MKenney  v.  Watson,  8  S.  &  R.  347. 

46.  If  an  executor  has  made  a  compromise  of  a  debt  intended  for 
benefit  of  the  estate,  and  which  has  actually  been  for  its  benefit,  he 
ht  not  to  be  charged  with  the  debt  in  his  account.  Pusey  v.  Clem- 
,  9S.  &R.  211. 

47.  In  an  action  against  an  administrator  to  recover  money  lent 
le  intestate,  the  account  is  not  evidence  for  the  defendant,  to  show 

there  was  no  debt  due.  Lehn  v.  Lehn,  9  S.  &  R.  57. 
t8.  The  unpaid  purchase -money  due  on  lands  taken  up  either  by 
tion,  warrant,  or  settlement,  is  a  charge  on  the  land  only,  and  not  a 
onal  charge,  and  therefore  administrators  cannot  charge  the  personal 
te  of  a  decedent  with  such  payments.  Helfenstine  v.  Waggoner^ 
^  &  R.  307. 

'^9.  The  proper  time  to  claim  allowance  for  doubtful  debts  charged 
le  inventory,  is  when  the  administration  account  is  settled.  Metz^s 
^eal,  1 1  S.  &  R.  204. 

50.  The  court  disallowed  a  charge  of  two  hundred  and  seventy-five 
^rs  and  eighty-six  cents  for  mourning,  as  against  the  next  of  kin  who 

received  no  part.    Flintham^s  Appeal,  II  S.  &  R.  16. 

51.  Where  the  decedent  left  a  good  estate,  and  no  children,  it  was 
^  that  the  Orphans'  Court  might  allow  the  sum  of  three  hundred  and 
^ight  dollars  for  funeral  expenses,  including  a  vault  and  tombstone, 
(hat  the  administrator  (his  widow)  had  no  right  to  charge  the  estate 


was  settled.     Mttz'sAppml,  11  S.  &  R.  804. 

£55.  Where  A  and  B^  (wo  administrators  not 
settled  a  joint  account,  charging  themselves  jc 
amount  of  the  inventary,  which  included  a  bond  d 
from  ^,  and  claiming  a  joint  compensalioD,  it  wi 
entitled,  afler  a  lapse  of  lour  years  from  the  time  c 
to  an  allowaripe  of  the  debt  due  by  -A,  on  the  gn 
vent  at  the  time  of  settling  the  acconnts,  which 
IHd. 

356.  So,  where  three  executors  settled  a  joint  a 
selves  with  the  whole  personal  estate  of  the  tesli 
Court  decreed  that  there  was  a  certain  balance  du 
that  they  could  not,  after  a  lapse  of  six  years,  be 
rate  accounts  by  which  two  of  them  were  dischar 
balance  to  the  prejudice  of  creditors.     AfCcy'a . 

257.  On  the  plea  of  want  of  assets,  in  an  action 
ac;ainst  an  executor,  it  was  held  that  a  settlement  ( 
citation  before  the  register  of  wills,  was  not  cone 
words  of  the  act  of  21st  March,  1772,  it  was 
should  be  appointed  tx  tempore  on  such  plea.  J 
164. 

258.  So,  in  an  action  for  a  distributive  share  of 
tneni  of  the  defendant's  administration  account  is 
V.  Fedderhaff,  4  S.  &  R.  248. 

259.  A  settlement  of  accounts  by  executors  i 
made  after  the  commencement  of  an  action  again 
not  conclusive  upon  the  plaintifl's  in  such  action 
S.  &  R.  518. 

260.  Quere,  Whether  such  settlement  would 
h^ore  the  commencement  of  such  action.     Ihid. 
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it  will  not  (especially  after  the  lapse  of  a  number  of  years)  be  corn- 
ed to  auditors  to  examine  and  resettle,  unless  fraud  be  clearly  proved, 
plain,  palpable  mistake  shown.  Bussier^s  Case^  0.  C.  Philad.  Nov. 
J,  MS. 

i4.  And,  it  seemsj  that  if  an  account  be  reviewed  for  errors,  the 
utor  or  administrator  ought  not  to  be  obliged  to  vouch  every  item, 
the  review  should  be  confined  to  the  particular  errors  suggested. 
'• 

15.  Where  the  account  first  settled  was  only  a  partial  one,  it  may  be 
camined  on  the  settlement  of  the  final  account  in  the  Orphans' 
ft,  where  minors  are  interested  who  had  no  guardians  when  the  first 
unt  was  settled.  M^Grew^s.^ppealy  14  S.  &  R.  396. 
!6.  //  seemSf  that  the  settlement  even  of  a  final  administration  ac- 
t,  is  not  conclusive  upon  infants,  where  they  have  no  guardian. 
[I  still  agree  to  the  decision  in  the  case  of  M^Grew^s  appeal;  but 
\  of  the  expressions  used  require  limitation,  perhaps  correction.  17 
R.  341.     Huston,  J.]  * 

7.  In  an  action  in  the  Common  Pleas  against  an  administrator,  the 
:  refused  to  allow  an  examination  into  an  administration  account 
had  been  regularly  confirmed  in  the  Orphans'  Court.  Sutton  v. 
nelly^  1  Br.  Appx.  liv. 

S.  In  an  action  by  the  assignee  of  a  bond,  assigned  by  an  intestate, 
jst  the  obligor,  who  is  also  administrator  of  the  estate,  administration 
jnts,  regularly  passed  by  the  Orphans'  Court,  d^te  prima  facie  evi- 
e  of  the  amount  of  the  intestate's  estate,  and  of  the  debts  paid  by  the 
inistrator,  but  not  conclusive  evidence.  Dasher  v.  Leinaweaverj 
&  R.  200. 

9.  //  seemsj  that  the  Orphans'  Court  cannot  decree  the  payment  of 
tributive  share,  admitted  by  the  administrator  to  be  in  his  hands, 
re  his  accounts  are  filed  in  the  reg^ister's  office,  and  not  brought  into 
Drphans'  Court.  Flintham  v.  Forsyth^  9  S.  &  R.  133. 
U  But  where  the  accounts  are  brought  into  the  Orphans'  Court,  it 
decree  payment  of  a  distributive  share  to  one  heir,  where  there  is 
lispute  between  him  and  the  administrator  as  to  the  balance  due 
though  the  accounts  are,  on  the  application  of  other  heirs,  depend- 
)efore  auditors.     Ibid. 

1.  The  Orphans'  Court  cannot  decree  payment  by  an  administrator 
16  costs  recovered  in  a  suit  brought  against  him  by  an  heir,  in  a 
t  of  common  law,  to  recover  his  distributive  share.  Ibid, 
'2.  Neither  auditors  nor  the  Orphans'  Court  have  the  right  to  de- 
ine  in  whom  the  property  of  a  judgment  against  the  estate  of  a  de- 
nt is.  Their  power  is  confined  to  a  division  of  assets  pro  rata  where 
\  are  several  claims  of  equal  dignity.     Byrne  v.  Walker j  7  S.  &  R. 

3.  Where  the  accounts  filed  under  a  citation  were  referred  to  refe- 
whose  report  was  confirmed  by  the  Orphans'  Court,  it  was  field, 

the  decree  of  confirmation  was  subject  to  appeal.  Case  of  Heagen^s 
•5,  15S.  &R.  65. 

4.  It  is  right  in  all  cases  that  administrators  should  keep  their  ac- 
ts separated,  so  that  the  account  settled  will  show  the  application  of 


S77.  Ad  admiDistrotor  was  held  to  be  entitlei 
account,  for  the  amount  of  the  mortgages  given  b 
commonwealth  for  the  purchase-money  of  the  Ian 
obtained  palenls,  and  which  had  been  divided  amt 
V.  Morrison,  1  P.  R.  188.    (Tod,  J.  dissenting.) 

S7S.  A  ground-rent  isemphalically  amt/incuml 
nant  of  the  tenant  is  a  collaleral  security;  conseqi 
assets,  the  personal  assets  are  to  be  called  in  aid  of 
it  is  inadequate  to  payment  of  its  own  debL  T(m 
GlBSOlT,  J. 

279.  On  (he  settlement  of  an  account  of  an  insol 
the  administrators  had  not  chaiged  themselres  witti 
of  the  real  estate;  it  was  held  that  the  adminisirat 
TO  be  substituted  for  a  ground  landlord,  whom  tt 
receive  a  credit  In  (heir  account  for  \\\a  ground-ren 
intestate  had  covenanted  to  pay  the  rent.  Tor, 
(Huston,  J.  dissenting-) 

280.  But  it  was  held  that  they  were  entitled  to 
to  creditors  of  bonds  secured  by  mortgage,  upon  '. 
Ibid. 

S81.  In  an  action  against  an  execntor  to  reeoT« 
eluded  by  the  settlement  of  his  accounts  in  the  Orp! 
in  the  heading  of  the  account  he  refers  to  cerfua 
his  inventory,  some  of  which  appeared  not  to  be  < 
the  statement  of  the  balance,  appearing  to  be  in  hii 
randum,  "part  not  due," — which  was  afterwards  I 
of  the  obligors.     TTiomson  v.  APGraw,  S  W.  161, 

SS8.  The  original,  and  all  subsequent  accounts 
stitute  parts  of  one  whole;  and  taken  together,  con 
proceedings  of  the  executor,  in  relation  to  the  es 
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led  absolutely  in  consequence  of  no  exceptions  having  been  filed 
iiin  the  time  prescribed  by  the  rules  of  court.    Urid. ' 

84.  It  seemsy  however,  that  if  the  parties  have  been  heard  in  the 
ihans'  Court,  a  re-investigation  by  that  court  cannot  be  required, 
ept  perhaps  on  a  petition  in  the  nature  of  a  bill  of  review;  which  caa 
J  be  necessary  after  a  final  decree.    Ibid. 

85.  Since  the  act  of  8th  of  February,  1819,  an  appeal  does  not  lie 
ci  a  decree  of  the  Orphans'  Court,  to  the  Supreme  Court,  except  upon 
settlement  of  the  final  account  of  the  estate;  and  upon  the  appeal 
Supreme  Court  may  examine  into  the  exceptions  to  the  original  and 
plementary,  as  well  as  the  final  account.  The  appeal  brings  up  the 
>le  case  for  examination.     Ibid: 

S6.  Where  an  executor  filed  an  account  in  1821,  claiming  a  balance 
e  due  him,  and  in  1824,  filed  an  Account  headed  <<  supplementary 
linistration  account,'^  &c.,  and  in  1828,  having  been  cited  to  settle  a 
md  supplemental  account,  he  did  so  without  objection;  in  both  sup- 
nental  accounts,  charging  himself  with  the  proceeds  of  real  estate, 
i  for  payment  of  debts,  and  in  one  of  them,  with  part  of  the  inventory; 
'as  heldj  that  the  account  61ed  in  1821,  was  not  a  final  account,  within 
meaning  of  the  act  of  8th  of  February,  1819.    Ibid 

87.  //  seems  that  the  Orphans'  Court  may  make  a  final  decree,  so  as 
lischarge  an  executor,  although  there  may  be  outstanding  debts  due  to 

estate;  but  this  should  be  done  with  great  caution,  and  not  without 
•ress  notice,  at  least  to  the  legal  representatives.    Ibid. 

88.  Interest  cannot  be  allowed  to  an  executor  on  the  balance  of  his 
linistration  account,  where  the  effect  of  it  is  to  give  him  compound 
rest;  which  cannot  be  permitted  under  any  circumstances.  Joseph 
ilker's  Estate^  3  R.  243. 

89.  Where  it  appeared  that  a  minor  son  of  an  intestate  had  worked  as 
apprentice  for  his  mother,  who  was  administratrix  to  the  estate,  and 
>  carried  on  the  business  after  the  death  of  the  intestate,  it  was  held, 
i  she  could  not  deduct  from  his  share  of  the  balance  of  the  adminis- 
ion  account  in  her  hands,  payments  which  she  had  made  to  or  for 
i  during  the  time  he  had  so  worked  for  her,  and  which  did  not  exceed 
reasonable  wages  of  the  business.     Oassner^s  Esiaitj  6  Wh.  401. 

90.  A  mother,  who  was  administratrix  of  her  deceased  son,  allowed 
he  settlement  of  the  estate,  for  the  support  and  maintenance  of  the 
,  for  a  period  of  sixteen  years,  under  the  circumstances  of  the  case. 
awbridge^s  •dppealj  5  Wh.  568. 

91.  An  executor  will  not  be  permitted  to  settle  an  account  for  the 
'e  purpose  of  charging  the  estate  with  a  debt  due  to  himself  by  the 
ator  in  his  lifetime.     ShencVs  ^ccount^  5  W.  84. 

92.  Each  administrator  may  settle  a  separate  account,  and  one  is  not 
irifJ  to  introduce  into  his  account  a  balance  admitted  by  another  on  a 
lement  of  his  account     Paitersan^s  Estate,  1  W.  &  S.  291. 

93.  In  the  settlement  of  an  account  by  administrator  de  bonis  non, 
proceedings  of  his  predecesscMr  cannot  be  included;  and  it  is  error  to 
id  such  accounts.  The  transactions  of  the  preceding  executor  or  ad- 
listrator  must  be  contained  in  a  separate  accooot  to  be  settled  by  his 
resentative.    Hamaker's  Estate^  5  W.  204. 

94.  Where  an  admioiatrator  settled  an  account  in  1830,  showing  a 
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balance  in  his  hand  due  to  the  estate,  it  was  held  that  hecoald  not  after- 
wards settle  an  account  charging  himself  with  that  balance,  and  taking 
credit  among  other  things  for  certain  goods  alleged  to  be  due  to  himbf 
the  intestate.  Clauser^s  Estate,  1  W.&S.208.  (Huston,  J.  dissentio;.) 

295.  Where  a  final  administration  account  has  been  confirmed, tbe 
remedy  to  charge  the  administrators  with  money  alleged  tohavebea 
received  by  them  and  omitted,  is  by  a  petition  for  a  review,  and  notbf 
a  citation  to  settle  a  supplemental  account.  Douming^s  Estate,  5  W.9a 

296.  After  an  estate  has  been  settled  and  releases  executed,  followed 
by  an  acquiescence  for  a  number  of  years,  the  accounts  will  m  be 
opened,  unless  in  the  case  of  fraud,  imposition,  or  gross  mistake.  A/y- 
lin's  Case,7W.  71. 

297.  The  confirmation  of  an  account  of  an  executor  or  administntor 
by  the  Orphans*  Court,  in  which  he  has  taken  credit  for  payments  id 
certain  creditors  or  to  children,  is  not  conclusive  upon  other  crediton 
who  may  nevertheless  charge  him  with  a  devastavit.  Fty^s  Jppedj 
8  W.  253. 


Q.  Compensation  of  executors  and  administrators, 

298.  In  Penr^y/vanta,  as  far  back  as  the  testamentary  lav  can  be 
traced,  an  executor  has  always  had  a  compensation  for  his  semees 
Wilson  V.  Wilson,  3  Binn.  560. 

299.  No  general  rule  can  be  established  with  respect  to  the  coiPiDii> 
sion  to  be  allowed  to  executors,  &c.     Pusey  v.  Clemsoti,  9  S.  &  R. 201 

300.  It  seems  that  Jive  per  cent,  is  a  reasonable  allowance  in  laii 
cases.  Ibid.  [This  rule  was  recognised  and  adopted  by  BALDwm^J'ii 
Askexo  v.  OdenheimeVj  1  Bald.  380.] 

301.  When  the  amount  of  the  estate  is  small,  and  it  is  collected  In 
small  snnis,  and  with  considerable  personal  care  and  anxiety,  the  com- 
pensation may  e.xceeAJive  per  cent.     Ibid, 

302.  But  where  the  value  of  the  estate  was  about  one  hundred  thoo- 
sand  dollars,  which  was  much  more  than  equal  to  the  debts, and if« 
executors  had  Utile  trouble  or  hazard,  the  money  having  been  principaltf 
collected  by  attorneys,  and  received  by  the  executors  in  large suins,it 
was  held  that  three  per  cent,  was  a  sufficient  allowance.     Ibid. 

303.  An  executor  is  not  entitled  to  an  allowance  for  a  fee  paid  t-' 
counsel,  for  advice  in  stating  an  account;  but  it  is  usual  to  allow  bitu* 
small  surn  for  stating  the  account.     Ibid. 

304.  So,  where  the  amount  of  the  estate  was  thirty-seven  tiiousaO" 
dollars,  and  consisted  principally  of  bank  stock,  which  the  eiecu't^'' 
transferred  to  the  legatees,  the  commission  was  fixed  at  three  per  ctnU 
though  the  executors  were  also  to  pay  some  annuities,  clothe  and  eda- 
cate  children,  and  distribute  some  money  in  charity;  there  bein?o*' 
evidence  of  the  degree  of  trouble  they  had  had.  Walker^s  EsiaU}^ 
S.&R.  223. 

305.  The  number  of  the  executors  ought  not  to  make  any  difference 
in  the' rate  of  commission:  if  their  trouble  is  unequal  their  compensation 
should  be  proportionate.     Ibid,     * 

306.  Compensation  should  be  allowed  for  services,  when  rendered, 
and  not  by  anticipation  for  such  as  may  be  done  in  future.    3id. 

307.  An  admiiiistrator  cannot  be  charged  with  interest  ou  the  sud 
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^ed  him  for  commission,  although  that  allowance  is  not  made  till  the 
ment  of  the  administration  account.  Callaghan  v.  Hall^  1  S.  &  R. 

8.  Where  administrators  settled  an  afcount  of  the  personal  estate 
e  intestate,  upon  which  they  were  allowed  a  commission  of  seven 
1  half  per  cent.,  and  afterwards  they  settled  a  second  account,  which 
sted  entirely  of  the  balance  of  the  former  account,  and  of  the  pro- 
)  of  real  estate,  amounting  to  j$10,400;  the  court  allowed  the  ad- 
strators  three  per  cent,  on  the  second  account.    Miller^s  Estate^  1 

323. 

9.  Where  the  will  of  a  testator  fixed  the  compensation  of  his  execu- 
it  two  per  cent,  on  the  net  proceeds  of  his  estate,  which  at  the  time 
s  decease  was  apparently  solvent,  but  on  the  settlement  turned  out 
!  insolvent,  and  the  compensation  fixed  was  inadequate  to  the  in- 
led  labour,  the  court  increased  the  commissions  from  two  to  four 
:ent.  on  the  net  proceeds.     Guien^s  Estate^  1  Ash.  317. 

0.  Where  an  administrator  pendente  lite  set  up  an  unfounded 
1  in  his  own  favour  against  the  estate,  by  which  he  attempted  to 
Dpriate  nearly  the  whole  of  it  to  his  own  use,  the  court  refused  to 
T  him  any  compensation  for  his  services.    Swartswalter^s  Account, 

77. 

1.  On  the  settlement  of  an  estate,  the  register  allowed  the  execu- 
five  per  cent,  on  the  amount  of  the  inventory,  which  exceeded 
,000;  and  auditors,  appointed  by  the  Orphans'  Court,  allowed  the 

amount.  The  Orphans'  Court  reduced  the  commission  to  three  per 
on  the  amount  which  actually  passed  through  the  hands  of  the 
]tors;  and  the  Supreme  Court,  on  appeal,  affirmed  the  decree.  Ste" 
m's  Estate^  4  Wh.  98. 

2.  Where  the  receipts  amounted  to  81753,  and  consisted  of  five 
?,  and  the  credits  were  in  fourteen  items,  mostly  of  small  amount, 
the  executor  charged  8200  commissions, — divided  into  eighteea 
I,  at  811  a  year;  the  court  sustained  the  claim  for  the  commisssions, 
lisallowed  a  charge  for  interest  on  the  commissions. from  the  end  of 
year.     Armstrong's  Estate^  6  W.  236. 

3.  An  agreement  between  two  executors,that  one  should  receive  two- 
of  the  commissions  charged  by  the  other,  who  settles  a  separate 

int,  is  not  illegal,  if  it  appear  that  the  executor  receiving  the  two- 
transacts  part  of  the  business  of  the  estate.    Aston' s  Estate^  5  Wh. 

4.  A  and  B  were  executors  of  the  will  of  C  A  died,  and  his  ad- 
nrators  settled  a  separate  account,  in  which  they  charged  5  per  cent, 
nission  on  the  money  that  passed  through  the  hands  of  Ay  and 
led  a  balance  to  be  due  to  him  by  the  estate.  This  account  was 
confirmed.  Afterwards,  B  died,  and  his  administrator  settled  an 
mt,  in  which  he  charged  the  estate  with  the  balance  due  upon  the 
mt  settled  1)y  A'%  administrators,  together  with  interest  upon  it. 

account  was  referred  to  auditors,  before  whom  the  administrator 
appeared,  and  testified  that  by  agreement  between  A  and  i?,  the 
'  was  to  receive  two-fifths  of  the  commissions  to  be  charged  by  A^ 
hat  he  was  willing  to  endorse  at  the  foot  of  the  account  filed  by 
a  declaration,  that  of  the  balance  due,  jB's  estate  was  entitled  to  a 
VOL.  I.— 88 
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eertaia  proportion.  The  auditors  allow^sd  the  administrator  of  B  mk 
for  this  proportion^  with  interest;  and  the  Orphans'  Cooit  oonfinned  Ai 
report:  HMf  that  there  was  no  error  in  this.    /MdL 

4  — 

B.  Jldiofu  agmmt  execuiorM  and  aimim^r&icn. 

315.  Althongh  an  execator  has  no  notice  of  a  daim,  yet  the  exhi* 
ing  of  assets,  even  after  the  expiration  of  a  year  in  the  payment  of  h^ 
cies  or  distributiTe  shares,  in  prejudice  of  a  creditor,  (without  requioi 
refunding  bonds)  would  be  a  devastavit.  Swearingen  t.  Pendbki^A 
S.  &  R.  394.  [The  point  decided  in  Swearingen  ▼.  Pendlttm^^WB 
that  an  action  may  be  brought  against  an  executor  anywhere;  sod  dn 
is  a  difference  between  an  oeecu/or and  odmimstrator^nnAlMwmm 
action  to  enforce  a  demand  according  to  the  laws  of  the  couDtiy  ta 
which  an  administrator  may  hare  wi&idrawn,  and  the  setttenoeotof « 
administration  account  aocorjjing  to  the  laws  of  a  diffiuent  emqi 
Mothland  t.  Wireman^  3  P.  R.  189.    Giasoir,  C.  J.] 

316.  An  executor  is  liable  in  respect  to  all  the  assets  which  eoai  I 
his  hands,  whether  they  arise  in  the  county  where  the  letten  vatjam 
tary  are  granted,  or  elsewhere,  as  in  another  state  or  eTen  a  fwfi 
country.    Id.  393;  S.  P.  Evane  ▼.  Tatem^  9  S.  &  R  359. 

317.  The  3d  section  of  the  act  of  1705,  related  to  voluntary,  not  fl» 
pnlsory  payments,  by  executors.  A  creditor  might,  notwithjtioi} 
compel  a  pajrment  from  his  debtor's  estate  before  the  expintisiii 
twelve  months.  JRoberte  v.  Cajf*s  Bz^r^  %  D.  960.  [The  set  of  I1H 
section  xv.  provides  that  no  administrator  shall  be  eompdled  to  vb 
distribution  of  asseu  until  one  year  be  expired.] 

318.  A  creditor  of  a  decedent  taking  a  bond  from  the  execator  v 
administrator,  discharges  the  old  debt.  Therefore,  where  a  bond  M 
been  given  by  an  administrator,  naming  himself  as  such,  for  adedtff 
the  intestate,  it  was  held  that  the  estate  of  the  intestate  could  not  be 
taken  in  execution  under  a  judgment  obtained  upon  the  bond.  Gtp 
V.  Smithj  1  D.  347,  in  note. 

319.  Assumpsit  for  nioney  had  and  received,  will  lie  against  loes- 
ecutor  personally  to  recover  a  distributive  share  of  the  personal  t^ 
of  the  testator,  undisposed  of  by  the  will.     Wilson  v.  Wibon^S  Kift 

320.  Before  an  action  can  be  maintained  against  an  admiuistraior,* 
articles  of  agreement  for  the  sale  of  land,  executed  by  his  intestate,  no^f 
the  act  of  31st  March,  1792,  the  plaintiff  must  first  prove  the  coDtndi 
court,  and  have  it  recorded.     Young  v.  Pleasants^  3  Y.  317. 

321.  And  this  is  necessary,  although  the  defendant  does  notpka 
«emj9erjt?ara/t/«,  under  section  3,  of  that  act.     Ibid. 

322.  Debt  will  not  lie  against  an  adminstrator  here,  on  a  jt>d^ 
against  a  foreign  administrator  of  the  same  intestate.  Brodit  f.  ^ 
ley,  2  R.  431. 

323.  If,  however,  he  were  administrator  here  at  the  time  of  thejo^ 
ment  abroad,  it  might  be  otherwise;  as  the  jury  might  inquire  of  tki 
assets  in  his  hands  there,  as  well  as  at  home.     Id.  437.    Gibson,  &'• 

324.  //  seems  that  an  action  may  be  maintained  in  the  comDon  la* 
court,  against  an  executor  or  administrator,  to  recover  a  distribotw* 
share,  found  on  settlement  of  accounts  in  the  Orphans'  Court,  to  be  is 
the  hands  of  the  executor  or  administrator,    ^dpp  y.  Briabaek^  S  R.  28? 
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25.  J.  F.  died  intestate,  in  1806,  leaving  real  and  personal  property, 
several  children,  one  of  whom,  O.  F.,died  intestate  in  1807,  leaving 
child,  who  afterwards  became  administrator  of  the  goods,  &c.  of  his 
er.  In  1810  the  real  estate  of  J.  F.  waasold,  in  pursuance  of  pro- 
lings  in  the  Orphans'  Court  for  a  partition,  &c.;  and  the  purchase- 
\ey  was  received  by  the  administrators  of  J.  F.,  who  retained  G.  F7s 
'e:  Held,  that  the  administrator  of  O.  F.  could  not  maintain  an  action 
ecover  the  amount  of  O.  F.'s  share  of  this  purchase-money.  From- 
^er  V.  Gremerj  5  Wh.  350. 

26.  An  action  will  not  lie  against  the  executor  or  administrator  of  a 
sased  defendant  in  ejectment  to  recover  the  mesne  profits  which  ac- 
)d  during  the  pendency  of  the  ejectment;  although  it  appear  that 
h  executor  or  administrator  actually  received  the  rents  and  profits  of 
land  part  of  the  time  during  which  the  ejectment  was  pending. 
rd  V.  iVei;m,  9  W.  328. 

27.  Where  one  of  three  administrator^  settled  a  final  account,  and  a 
ee  was  made  by  the  Orphans'  Court  directing  the  balance  in  his 
ds  to  be  distributed  among  the  children  of  the  intestate,  it  was  held 

an  action  might  be  maintained  by  one  of  the  children  against  the 
:utor  of  such  administrator,  although  one  of  the  three  co-administra- 
was  yet  living.  Baughman  v.  Kunkle,  8  W.  483. 
IS.  Where  •^  covenanted  to  furnish  and  provide  certain  articles  for 
during  the  joint  lives  of  i^  and  C  his  wife,  and  one-half  during  the 
3f  the  survivor,  and  afterwards  B  made  his  will,  whereby  he  gave 
lis  wife  C,  all  the  rights,  privileges,  &c.  accruing  to  her  under  the 
mant,  and  appointed  A  and  another  executors;  it  was  held,  that 
Dugh  the  duty  was  not  extinguished  by  the  appointment  of  Ji  as 
!utor,  yet  an  action  would  not  lie  for  C  against  the  executors.  The 
edy  was  by  action  of  assumpsit  against  •/?.  Fishel  v.  Fishel,  7 
44. 


Proceedings  in  actions  by  and  against  executors  and  administrators. 

29.  In  all  cases  of  promises,  express  or  ifTiplied,  made  to,  or  by  an 
linistrator,  after  the  death  of  the  intestate,  the  action  must  be  brought 
)r  against  the  administrator  personally.  Grier  v.  HoustoUj  8  S.  & 
102. 

30.  Therefore,  where  an  administrator  received  money  by  mistake, 
as  held  that  an  action  to  recover  it  back  must  be  brought  against 

personally,  although  the  receipt  was  signed  by  him  as  administra^ 
Ibid. 

31.  If,  in  such^ case,  the  administrator  has  administered  the  money  in 
ment  of  debts  of  the  intestate,  without  notice  of  the  mistake,  he  may 
d  the  matter  specially;  and  if  he  can  prove  this,  and  that  the  estate 
16  intestate  is  insolvent,  he  will  be  protected.     Ibid, 

32.  Where  an  executor  defendant  has  been  dismissed,  and  an  admi- 
*ator  de  bonis  non  appointed  in  his  place,  dubitatur,  whether  the 
linistrator  can  be  substituted  without  the  consent  of  the  plaintiff. 
tz  V.  Evans,  13  S.  &  R.  9. 

33..  Where  it  appeared  on  the  record,  that  such  substitution  had 
m  place,  and  the  plaintiff  had  gone  on  to  trial  without  objecting,  it 
;  held  to  be  too  late  for  him  to  objecty  on  error.    Ibid. 
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334.  In  an  action  against  executors,  the  heirs  of  the  testator  may  be 
permitted  to  take  defence  in  the  name  of  the  executors,  and  to  appeal  m 
their  name  from  an  award  of  arbitrators.    Ibid. 

335.  And  their  interest  may  be  suggested  on  the  record,  though  the 
cause  is  at  the  time  before  arbitrators.    Ibid, 

^36.  ^Jl  and  B  were  administrators  of  C;  B  died,  and  D  took  out  let- 
ters of  administration  to  his  estate.  Afterwards,  Ji  settled  his  account, 
and  was  charged  with  the  whole  personal  estate,  but  by  report  of  audi- 
tors to  the  Orphans'  Court,  B  appeared  to  have  received  part.  A  then 
brought  suit  upon  the  administration  bond,  given  by  2),  as  administrator 
of  B^  and  pending  the  action,  died.  Held^  that  the  name  of  the  admi- 
nistrator de  bonis  non  of  C,  could  not  be  substituted  as  plaintiff,  but  that 
the  administrator  of  A  was  entitled  to  recover.  Shelby  ^aLv.  Daikj^ 
2  S.  &  R.  54S. 

337.  Where  a  testator  became  surety  for  one  by  bond,  upon  whidi  i 
suit  was  brought  against  his  executor,  €ts  administrataTf  and  the  exe- 
cutor confessed  judgment,  and  paid  the  debt,  he  may  recover  the  same 
against  the  principal,  without  naming  himself  in  his  representative  cha- 
racter.    O* Brian  v.  Coskrej/y  4  Y.  105. 

338.  Where  an  acknowledgment  or  promise  has  been  made  by,  or  to 
an  executor,  it  should  be  declared  on  accordingly  in  a  special  count 
Jones  V.  Moorey  5  Binn.  573. 

339.  In  an  action  by  an  executor  or  administrator,  the  count  may  con- 
clude "  to  the  damage"  of  the  plaintiff,  without  saying  «  as  executor^ 
&c.    Martin  v.  Smithy  5  Binn.  16. 

340.  A  declaration  in  an  action  by  an  administrator,  cum  testamento 
annexoy  during  the  absence  of  the  executor,  must  aver,  that  the  exe- 
cutor continued  to  be  absent  at  the  time  of  bringing  the  action;  and  the 
omission  of  such  averment  will  be  fatal.    Lewis  v.  Ewingy  3  S.  &  R.  44. 

341.  If  the  defendant,  in  such  case,  puts  in  a  plea  to  the  merits,  the 
error  is  cured;  but  it  is  not  cured  by  a  judgment  for  want  of  an  affidavit 
of  defence,  nor  by  the  act  of  21st  March,  1806.     Ibid, 

342.  Counts  in  assumpsit,  stating  promises  to  the  plaintiff  as  adtnim- 
tratovy  may  be  joined  with  counts,  stating  promises  to  the  intesiatt. 
Stevens  v.  Gregg j  10  S.  &  R.  234. 

343.  A  count,  on  an  assumption  by  a  testator  in  his  lifetime,  maybe 
joined  with  one  founded  on  an  assumption  by  the  executor  aAer  bis 
death.     Malin  v.  Bully  13  S.  &  R.  441. 

344.  Wherever  the  funds,  to  which  the  money  and  the  costs  are  to  be 
applied,  or  out  of  which  the  costs  are  to  be  paid  are  the  same,  and  the 
money,  when  recovered,  would  be  assets,  then  the  counts  may  be  joioed 
Stevens  v.  Greggy  10  S.  &  R.  234. 

345.  An  executor  may  be  proceeded  against  by  capiasy  to  compd 
an  appearance.  Penrose  v.  Penrose  ^  a/..  Common  Pleas,  cited  2 
Binn.  440. 

346.  But  if  a  plaintiff  elects  to  proceed  by  summonSy  he  must  follov 
the  provisions  of  the  act  of  1724-5;  and  if  it  appear  from  the  record, 
that  there  were  not  ten  days  between  the  summons  and  the  retum-dajr, 
a  judgment,  entered  for  want  of  an  appearance,  will  be  reversed.  Fii:- 
Simmons  v.  Solomony  2  Binn.  436. 

341.  S\x\>iu\^\ou  Vo  ^t^ificeace^  is  no  admission  of  assets.    Hoart  r. 
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Muloj/j  2  Y.  161.    Dubitatur  in  JMPKee  v.  Thompson f  Common  Pleas, 
Add.  24. 

348.  A  declaration  against  an  administrator,  stating  a  payment  by  the 
plaintiff,  at  the  request  of  the  administrator,  of  a  debt  for  which  he  and 
the  intestate  were  jointly  liable  in  the  lifetime  of  the  latter,  and  a  pro- 
mise by  the  defendant  as  administrator  to  repay  the  same  out  of  the 
assets,  is  good,  and  judgment  de  bonis  intestati  may  be  supported.  Co/- 
Kns  V.  Weiser,  12  S.  &  R.  97. 

349.  In  an  action  against  executors,  charging  them,  as  such,  on  a  con- 
sideration existing  in  the  lifetime  of  the  testator,  it  is  not  necessary  to 
aver  cusets  in  the  declaration.    Malin  v.  Bull^  13  S.  &  R.  441. 

350.  In  an  action  against  administrators,  an  arbitration  bond  executed 
by  the  defendants  in  their  individual  capacity,  ought  not  to  be  admitted 
in  evidence.    Mahaffey  v.  Mahaffey^  13  S.  &  R.  163. 

351.  If  the  writ  charge  the  defendant  personallv,  and  the  declaration 
be  against  him,  tis  executor^  he  cannot  fiake  advantage  of  the  variance, 
after  pleading  to  issue.     MKee  v.  Thompson^  Add.  24. 

352.  Though  the  court  has  a  discretionary  power  to  grant  or  refuse 
imparlances,  they  will  not  compel  executors  to  plead  at  the  first  term, 
in  order  to  prevent  their  giving  a  fair  preference  to  certain  creditors. 
Roberts  v.  Cay^s  Ex^rs^  2  D.  260. 

353.  It  is  not  necessary,  under  the  pleas  of  non  assumpsit  and  pay- 
ment, &c.  for  executors — plaintiffs — to  produce  the  letters  testamentary. 
M'Kimm  fy  al.  v.  Biddky  2  D.  100. 

354.  In  actions  of  debt,  or  on  the  case,  against  an  executor,  for  a  debt 
due  from  the  testator,  the  plea  of  non  est  factum  or  non  assumpsit^  is 
an  admission  of  a  will,  of  which  the  defendant  is  executor;  secus  where 
the  action  is  for  a  demand  for  which  the  testator  was  not  liable,  as  for  a 
legacy.    Hantz  v.  Sealy^  6  Binn.  405. 

355.  In  an  action  by  an  executor  to  recover  the  price  of  goods  of  the 
testator,  sold  by  him,  it  was  heldj  that  the  defendant  could  not  set-off  a 
debt  due  to  him  by  the  testator.  Wolfersberger  v.  Bucher^  10  S.  & 
R.  11. 

356.  In  an  action  by  an  executor  or  administrator,  on  a  cause  of  action 
arising  in  the  lifetime  of  the  deceased,  where  the  defendant  pleads  the 
general  issue,  the  plaintiff  need  not  produce  the  probate  or  letters  of 
administration;  nor  will  the  defendant  be  permitted  to  show  that  they 
do  not  exist.    Axers  v.  Mussleman,  2  Br.  115. 

357.  The  confession  of  a  judgment  by  an  executor  or  administrator, 
is  an  admission  of  assets  to  the  amount  of  the  judgment.  Griffith  v. 
Chew,  8  S.  &  R.  17. 

358.  A  confession  of  judgment  "  de  bonis^'  in  an  amicable  action 
against  an  executor  or  administrator,  is  not,  by  the  practice  of  this  state, 
conclusive  proof  of  the  existence  of  assets,  in  a  suit  suggesting  a  devaS' 
tavit;  but  the  existence  of  assets  must  be  proved  by  evidence  aliunde. 
Hussey  v.  White,  10  S.  &  R.  346. 

359.  If  judgment  "  de  bonis^^  be  entered  against  an  executor,  '<  exe- 
cution to  be  levied  of  the  lands  of  the  decedent,"  for  a  certain  sum,  it 
is  to  be  considered  a  judgment  de  tenris,  and  is  not  evidence  of  a  devas^ 
tavit  against  the  executor  on  a  return  of  nulla  bona  and  devastavit, 
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vbere  a  levy  has  been  made  on  landi  and  put  paymeDt  reodteL 
Moore  v.  Kerr,  10  S.  &  R.  348. 

360.  Where  there  is  a  ptea  of  plene  adminuirmdi  generallyy  Ae 
jury  cannot  apportion  the  aaaeca  If  the  executor  haa  not  aants  lo  mMf 
all  claims,  he  can  protect  himself  only  by  pleading  a  special  pkm  af- 
minisirami  of  sll  beyond  a  som  sufficient  to  satisfy  debts  of  a  higher 
nature  (if  there  be  any),  and  to  pay  the  other  debts  their  pro  raia  pnh 
portion.    Shaw  v.  M*  Cameron,  11  S.  &  R«  858. 

361.  Where  there  is  a  verdict  for  the  plaintiff,  on  the  plea  ci^em 
admjnisiravii,  the  judgment  for  all  but  the  costs  is  de  iome  teeiaimrk 
If  on  such  judgment  a  >E.  /a.  issue,  and  no  goods  of  the  teststor  an 
shown,  the  sheriff  must  return  a  dtoaeiavUf  which  the  defendant  will 
be  estopped  by  the  verdict  from  denying.  Swearingen  ▼.  Fendkimf 
4  S.  &  R.  396. 

368.  Where  issue  was  joined  on  a  plea  of  pkne  adminuirami,  wtaA 
was  found  against  the  clefendant,  and  that  he  had  wasted  the  goodi,  A& 
and  the  court  below  ordered  jndgment  to  be.  entered  for  the  laUk 
amount  of  damages  and  costs,  de  bonie  ieeiatorie  #t,  &c.  el  si  mm  it 
bonis  propriie,  it  was  held,  that  no  issue  having  1>een  joined  oo  da 
wasting  of  the  goods,  che  jndgment  was  erroneous.     Id.  389. 

363.  On  the  plea  of  ^  no  assels,"  the  practice  in  Pennsylvania  itf,  ibr 
the  jury  to  find  for  the  defendant,  and  for  the  plaintiff  to  prey  jodg- 
ment  de  terrie,  be  and  of  assets  auando  aeeidereni^  which  is  eiilBni 
as  matter  of  course.     WUeon  v.  awfi,  \  P.  C.  C.  448,  in  note, 

364.  Where  the  debt  to  be  recovered,  must  be  assets  in  the  handi  of 
the  administrator,  either  for  the  payment  of  debts  or  distribntioo,  in 
may  sue  as  administrator,  though  upon  a  contract  made  by  himselt 
Boggs  V.  Bard,  2  R.  102. 

365.  If  two  out  of  three  executors,  authorised  by  will  to  sell  the  land 
of  the  testator,  enter  into  a  contract  for  the  purpose,  the  third  having 
renounced,  an  action  for  a  breach  of  the  contract,  cannot  be  maintained 
in  the  names  of  all  the  executors,  but  must  be  brought  in  the  names 
of  those  only  by  whom  the  contract  was  made.  Heron  v.  Hoffmtr,  3 
R.  393. 

366.  A  promise  laid  in  one  count,  as  made  to  the  testator  in  his  life- 
time, and  in  another  as  made  to  his  administrator  after  his  death,  is  not 
such  a  misjoinder  as  will  be  fatal  after  a  general  verdict  and  judgmeoL 
Bank  of  Pennsylvania  v.  Haldiman,  1  P.  R.  161. 

367.  Wherever  the  funds  to  which  the  money  and  costs  are  to  be 
applied,  or  out  of  which  the  costs  are  to  be  paid,  are  the  same,  and  the 
money  when  recovered,  would  be  assets,  thep  the  counts  may  be  joined. 
Ibid. 

368.  The  rule  is,  that  when  the  action  is  on  a  contract  with  the  de- 
cedent^ or  for  a  tort  to  the  goods,  before  they  have  actually  come  to  the 
executor^ s  possession^  it  can  be  maintained  by  him  only,  on  the  dece- 
dent's title,  and  consequently  only  in  a  representative  character;  bat 
where  it  is  on  a  contract  express  or  implied,  which  has  sprung  up,  or 
been  created  since  the  decedent's  death,  or  for  a  tort  to  the  goods  in  the 
executor's  possession,  or  for  converting  or  detaining  them,  having  escaped 
from  his  possession,  or  for  the  price  of  them,  having  been  sold  by  him, 
it  can  be  maintained  by  him  only  in  his  own  right;  and  the  naming  himself 
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executor  will  not  change  its  nature.    Kline  v.  Guthariy  2  P.  R.  491-3.  • 
Gibson,  C.  J. 

369.  But  in  an  action  by  an  administrator,  for  the  price  of  goods  of 
the  decedent,  sold  by  the  administrator  to  the  defendant,  it  is  not  error 
that  the  plaintiff  has  named  hiaise\{  administrator;  since  this  is  merely 
matter  of  description  or  surpUisage.     Kline  v.  Gutharty  2  P.  R.  490. 

370.  In  an  action  by  administrators  against  the  widow  of  the  intes- 
tate, to  recover  the  price  of  goods,  purchased  by  her  at  the  sale  of  the 
intestate's  effects,  it  was  held,  that  she  might  set  off  the  one-third  of  the 

'balance  due  by  the  administrators,  on  the  settlement  of  their  accounts; 
although  it  appeared  that  the  Orphans'  Court  had  appointed  auditors  to 
apportion  this  balance  among  the  creditors  of  the  intestate;  five  years 
having  elapsed  from  the  date  of  the  order,  and  no  proceedings  having 
been  taken  to  carry  the  order  into  effect.     Smith  v.  Boyer,  2  W.  173. 

371.  It  has  never  been  held  here  or  elsewhere,  that  a  bond  taken  by 
an  executor  or  administrator  for  a  debt  of  the  decedent,  did  not  dis- 
charge the  old  duty  and  create  a  new  one;  and  it  is  settled  that  the  exe- 
cutor or  administrator  cannot  sue  on  it  in  his  representative  character. 
Kendall  v.  Lee,  2  P.  R.  485-6.     Gibson,  C.  J. 

372.  In  Pennsylvania  an  executor  or  administrator  plaintiff,  is  bound 
to  pay  costs  to  the  defendant  in  case  of  nonsuit,  or  of  a  verdict  for  the 
deiendafit,  as  well  where  he  necessarily  sues  in  his  representative  cha- 
racter, as  where  the  cause  of  action  arises  after  the  death  of  the  testator; 
and  the  distinction  which  prevails  in  England  in  this  respect,  has  not 
obtained  here.     Muntorfv,  Muntorfy  2  R.  180. 

373.  Costs  which  have  accrued  since  a  decedent's  death,  are  not  a 
Hen  upon  his  real  estate,  so  as  to  subject  them  to  sale  in  the  hands  of  a 
purchaser.     Ibid. 

374.  Whether  the  lands  of  a  decedent  can  be  taken  for  such  costs 
tinder  any  circumstances,  dubitatur.     Ibid, 

375.  Although  an  action  for  a  distributive  share  ought  not  properly 
to  be  brought  against  executors  as  such,  yet  the  naming  of  the  defend- 
ants as  executors  is  mere  surplusage,  and  not  matter  of  error.  Bixler 
V.  Kunkle,  17  S.  &  R.  298. 

376.  Although  an  action  may  be  brought  against  an  executor /7«r- 
wnalljfj  for  a  legacy  or  share  in  the  residue  undisposed  of,  yet  the  exe- 
cutor may  be  sued  as  such.   Foulk  v.  Brown,  2  W.  213.  Sergeant,  J. 

377.  An  action  for  a  legacy  lies  against  an  executor  in  his  individual 
character;  so  of  an  action  against  an  administrator  for  a  distributive 
share.     Morrow  v.  Brenizet,  2  R.  185. 

378.  The  defendant  is,  however,  entitled  to  a  refunding  bond.     Ibid. 

379.  An  executor  is  chargeable  as  such  only  on  the  covenant  or  en- 
gagement of  his  testator.     Ibid.    Gibson,  C.  J. 

3S0.  However  this  may  be,  the  legatee  may  elect  to  bring  suit  against 
him  in  his  representative  character;  and  this  it  is  believed  is  the  usual 
form,  in  which  case  the  judgment  is  de  bonis  testatoris  and  not  de  bonis 
propriis;  and  in  this  I  do  not  agree  with  the  reasoning  of  the  Chief 
Justice  in  Morrow  v.  Brenizet.  Per  Rogers,  J.  in  APCulloch  v. 
Sample^  1  P.  R.  424.  (See  however,  the  remarks  of  C.  J.  Gibson,  in  2 
P.  R.  494.) 

381.  Where  an  action  was  brought  by  a  legatee  against  executors. 


lempiaiea  in  ine  »4in  seciton  oi  me  aci  oi  mm  j 
Tiding  that  the  widow  and  heirs,  or  devisees  of  a  de< 
parties  in  certain  proceedings.  Hare  v.  Mallock,  1 
364.  In  an  action  sgainst  an  administrator,  on  a 
the  intestate,  the  conn  permitted  the  heirs  of  the  int 
take  defence  in  ihe  name  of  the  administrator:  npon 
should  not  plead  the  stainie  of  limiialions,  butshonli 
respects  upon  its  merits.     M^MvUin  v.  Day,  1  M. 

385.  Where  an  action  was  commenced  against  an 
and  bail  required,  and  the  declaration  was  in  the  de 
the  declaration  was  against  him  asezecuior,for  the  ■ 
it  was  held,  that  he  was  entitled  to  appeal  from  an  i 
or  security.     Foulk  v.  Brown,  8  W.  209. 

386.  In  a  suit  against  an  executor  in  his  individtt 
great  reason  why  he  should  not  be  permitted  to  ap{ 
pliance  with  the  usual  form.     Id.  S13.     SxhosanT] 

387.  Where  an  action  against  executors  to  recover 
upon  their  assumption,  and  not  on  the  will  exclusivi 
an  award  against  them  will  not  be  good  without  sec 
are  sued  as  executors.     Maaterson  v.  Maaterion,  5 

388.  When  executors  sever  in  pleading,  the  coiin 
which  is  best  for  the  estate.   Lyon  v.  ^/lison,  1  W. 

389.  In  an  action  against  two  executors  for  a  I 
may  separately  plead  pUne  adminiatravit;  and  if 
judgment  will  be  rendered  in  his  farour,  and  the  pi 
from  the  other,     ^pp  v.  Driesbach,  2  R.  387. 

390.  An  executor  and  administrator  is  not  bound 
of  limitations  where  he  believes  a  debt  to  be  ju 
Estate,  \  Ash.  352.     Parker's  Estate,  (Supremo  C 

'slated  by  King,  J.  in  Smith's  Estate,  1  Ash.  355-6 

391.  A  general  verdict  for  the  plainlifT  on  the  plei 
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it  this  was  not  conclusive  upon  the  administrator,  but  that  he  might 
>w  in  an  action  on  the  administration  bond  that  he  had  not  assets  at 
t  time  of  the  award.  Sinclair  v.  IVilson,  3  P.  R.  167. 
393.  In  an  action  by  a  distributee  against  an  administrator,  to  recover 
share  of  a  balance  in  the  hands  of  the  defendant,  appearing  upon  the 
tiement  of  his  account  in  the  Orphans'  Court,  the  administrator  cannot 
feat  the  claim  by  showing  that  a  part  of  the  assets  were,  after  the 
tiement,  recovered  from  him  in  an  adverse  suit,  of  which  the  distri- 
tee  had  notice.  Clark  v.  Callaghan^  2  W.  259. 
)94.  I  am  not  disposed  to  deny  that  a  recovery  of  assets,  specifically 
the  hands  of  an  administrator,  subsequent  to  the  final  settlement, 
uld  entitle  him  to  relief,  where  the  same  title  had  not  been  adjudi- 
ed  between  him  and  the  parties  in  distribution;  but  the  remedy  would 
ill  the  Orphans'  Court.  Clark  v.  Callaghan,  2  W.  262.  Gibson,  C.  J. 
'95.  On  a  judgment  against  an  administrator  as  suchy  the  proper 
>ds  of  the  administrator  cannot  be  taken  in  execution;  if  assets  of  the 
istate  cannot  be  found,  the  administrator  can  be  pursued  personally 
y  in  an  action  for  a  devastavit.  Mead  v.  Kilday^  2  W.  110. 
^96.  If  a  person  entitled  to  a  distributive  share  resorts  to  an  action  at 
'  instead  of  the  Orphans'  Court,  there  is  no  reason  why  he  should  not 
bound  to  make  a  demand  and  give  bond  before  bringing  suit,  as  in 
case  of  a  legacy.  Patterson  v.  Nicholy  6  W.  383.  Kennedy,  J. 
)97.  After  a  great  lapse  of  time,  (e.  g.  fifteen  years,)  the  filing  of  a 
unding  bond  in  an  action  for  a  distributive  share  may  be  dispensed 
Ih  altogether.     Baughman  v.  Kunkle,  8  W.  483. 

398.  A  transcript  of  a  balance  due  by  an  executor  or  administrator 
ist  be  filed  in  his  lifetime;  if  filed  after  his  death  it  creates  no  lien. 
noland  v.  Harbaugh,  5  W.  365. 

399.  A  scire  facias  upon  a  transcript  of  a  balance  due  by  an  executor 
adtnihistrator  cannot  be  issued  after  his  death  against  his  heirs  alone; 
!  executor  or  administrator  must  be  made  a  party.    Ibid, 

100.  One  of  two  administrators  may  submit  to  reference  a  claim  upon 
estate,  and  the  award  of  the  referees  in  favour  of  the  creditor  will 

d  the  estate.     Crrace  v.  Sutton^  5  W.  540. 

tOl.  And  where  there  is  no  admission  of  assets,  and  the  award  does 

.  make  the  administrator  submitting  personally  liable,  an  action  may 
maintained  against  both  administrators  as  such,  upon  the  award. 

d. 

102.  A  judgment  in  a  scire  facias  against  the  heirs  of  a  decedent 
revive  a  judgment  obtained  against  the  administrators  of  the  dece- 
it, is  erroneous  if  the  administrators  are  not  made  parties.    Haj/s  v. 
annonj  5  W.  548.     [Note,  the  proceedings  were  prior  to  the  act  of  * 
34.] 

103.  But  such  judgment  is  not  void;  and  therefore  a  purchaser  at 
(rifPs  sale  under  the  judgment,  will  be  protected,  ahhough  the  judg- 
nt  should  be  afterwards  set  aside  by  the  court.    Ibid, 

104.  Where  the  decedent,  being  indebted,  had  made  a  conveyance  of 
real  estate  in  trust  for  his  wife  and  children,  and  afterwards  made  a 

il  in  favour  of  the  same  persons,  it  was  held  in  an  action  by  a  credi- 
against  the  executors,  that  it  was  not  necessary  to  make  the  wife 
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it  appears  that  the  money  recovered  io  the  suit  wi 
executor's  handa.     Ibid. 

408.  Therefore,  such  counts  may  be  joined  in  a  bi 
to  recover  compensation  for  services  rendered  by  the 
time,  as  attorney  for  the  defendant,  and  afterwards  1 
attorney  in  completing  the  same  business:  the  duty 
thrown  upon  the  executor  by  the  laws  of  the  country, 
by  the  client.    Ibid. 

409.  In  such  case  it  is  not  necessary  to  set  out  the 
common  counts  are  sufficient,  especially  after  verdict. 

410.  The  proviso  to  the  31st  section  of  the  act  o: 
executors,  &c.,  applies  only  to  an  account  filed  and  i 
action.     Bsher  v.  Fulmar,  2  M.  463. 

411.  The  court,  on  application  of  a  plaintiff  vho  1 
ment  in  an  action  against  the  administratora  of  an  inl 
administrators  to  apply  to  the  Orphans'  Court  agreeab 
36lh  sections  of  the  act  of  1834,  for  authority  to  s 
although  the  defendant  alleged  that  the  intestate  had 
children,  none  of  whom  had  been  made  parties  to  tl 
to  the  34ih  section.     Slokes  v.  Bitter,  2  M.  464. 


FALSE  IHFRISONHENT. 

1.  It  is  false  imprisonment  to  detain  another  by  ihr 
his  person,  or  to  deprive  him  of  the  freedom  of  going 
well-grounded  apprehensions  of  personal  danger,  tbo 
committed.    Johnson  v.  Tompkins,  1  Bald.  571. 
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If  fences,  though  not  what  are  called  laxofuU  be  what  are  called 
hbourlyy  and  sufficient  to  keep  out  cattle,  not  hreachy^  it  seems 
»ass  will  lie  for  an  injury  by  the  cattle  of  another.     Ibid, 
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The  awards  of  the  commissioners  appointed  under  the  treaty  of  the 
of  February,  1819,  between  the  United  States  ariQ  Spain,  are  upon  all 
ters  both  of  law  and  fact,  within  the  scope  of  their  authority,  con- 
ve;  and  not  open  to  review  in  a  collateral  proceeding.  Yard  v. 
mond,  5  R.  18. 

Whether  by  the  words,  "citizens  of  the  United  States,'^  in  the  4th, 

and  11th  articles  of  the  treaty  of  the  22d  of  February,  1819,  be- 

?n  the  United  States  and  Spain,  was  meant  citizens  by  birth,  or 

iralization,  only;  or  it  was  intended  to  include  persons  residing  and 

iciliated  in  the  United  States,  and  carrying  on  trade  there,  dubita^ 

Ibid. 

Under  the  treaty  of  1819,  a  memorial  was  presented  to  the  com- 
ioners  by  an  agent,  on  behalf  of  several  persons,  the  owners  of  a 
o  which  had  been  seized  in  a  port  in  Spanish  America,  and  sold  by 
r  of  the  authorities  there;  part  of  the  proceeds  being  deposited  in 
oyal  treasury  there,  and  part  received  by  a  Spanish  merchant  there, 
peared  from  the  memorial  and  accompanying  proofs,  that  Jly  JB,  C 
O,  four  of  the  owners  of  the  cargo,  were  foreigners  by  birth,  domi- 
ed,  however,  in  the  United  States,  and  carrying  on  trade  as  Ameri- 
nerchatits,  at  the  time  the  loss  occurred,  though  afterwards  and 
e  the  date  of  the  treaty,  ^J,  By  and  C  had  become  naturalised;  the 

claimants  were  native  or  naturalised  citizens  at  the  time  of  the 

The  commissioners  made  a  decree,  by  which  they  allowed  the 

\  presented  by  the  agent,  for  the  money  deposited  in  the  royal  trea- 

but  declared  that  from  it  must  <^  be  deducted  such  sums  as  are 
led  by  those  who  are  not  citizens  of  the  United  States,  and  also  any 
vrhich  is  claimed  under  any  person  who  was  not  such  citizen  at  the 
of  the  loss;"  and  by  a  subsequent  decree,  after  adverting  to  the  pre- 
i  decree, they  proceeded  to  ascertain  the  amount  thereof,and  awarded 
^  claimants,  a  certain  sum  "in  full  for  the  loss  sustained  in  the  arrest 
eir  vessel,'' &c. — which  sum  was  less  than  the  amount  deposited  in 
oyal  treasury,  by  about  the  proportions  of  the  owners  of  the  cargo 

had  not  been  naturalised  at  the  time  of  the  loss — and  they  directed 
$um  to  be  paid  to  the  agent,  "  for  himself  and  others:"  Held^  that  by 
^ward,  1^,  By  C,  and  D  were  excluded.     Ibid. 

It  was  held^  also,  that  awards  of  the  commissioners  in  other  cases, 
hich  Jiy  By  Cy  and  D  were  claimants,  deciding  that  they  were  citizens 
in  the  meaning  of  the  treaty,  were  not  admissible  as  evidence  of  the 
ion  of  the  board,  as  to  the  citizenship  of  the  same  persons,  in  reference 
le  case  before  the  court.    Ibid. 
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FOREIGN  MINISTERS  AND  CONSULa 

1.  The  courts  of  the  United  States  cannot  inquire  whether  a  penoa 
recognised  by  the  government  as  a  foreign  minister,  was  duly  appo'mi- 
ed  as  such.    The  recognition  by  the  President  is  conclusive xipon  the  ja-- 
diciary.     United  States  v.  Ortega,  4  W.  C.  C.  R.  531. 

2.  All  the  reasons  which  establish  the  independency  and  inviolabilit  ^ 
of  the  persan  of  a  minister,  apply  likewise  to  secure  the  immunities  <^  ^ 
bin  house.     The  comites  of  a  minister,  or  those  of  his  train,  partake 
so  of  his  inviolability.    Respublica  v.  Delongchampsy  1.  D.  117. 

3.  A  secretary  of  legation  is  entitled  to  all  the  immunities  of  a  miDii 
ter.    Exparte  Cabrera,  1  W.  C.  C.  R.  232. 

4.  A  foreign  consul  is  not  privileged  from  prosecution  for  a  misdemea- 
nour, by  virtue  of  his  consular  appointment.     United  States  v,  Rawra,  i 
2  D.  299,  in  note.  I 

5.  And,  it  seems,  that  a  consul  general  is  not  protected  by  the  lav  d 
nations,  from  a  prosecution  and  indictment  for  a  rape.  Com,  ▼.  Koshjfj 
5  S.  &  R.  545. 

6.  But,  the  state  courts  have  no  jurisdiction  in  such  case,  the  exclusiTe 
jurisdiction  being  vested  in  the  courts  of  the  United  States.     JbicL 

7.  Indictment  for  an  assault  upon  a  foreign  minister,  Ist,  against  the 
act  of  Congress;  2d,  for  infracting  the  law  of  nations,  by  offering  vio- 
lence to  the  person  of  the  minister.  The  violence  was  firing  a  pistol  at 
the  tninister's  house.  This  will  not  support  the  first  count,  but  it  will 
the  second.  But  it  should  appear  that  the  defendant  knew  it  was  the 
minister's  house.     United  States  v.  Hand,  2  W.  C.  C.  R.  435. 

8.  An  assault  committed  on  a  public  minister,  by  one  who  was  igno- 
rant at  the  time,  of  the  character  of  the  person  assaulted,  is  punishable 
under  the  act  of  Congress;  and  the  case  is  within  the  jurisdiction  of  the 
federal  courts.     United  States  v.  Little,  2  W.  C.  C.  R.  205. 

9.  A  prior  assault  by  a  foreign  minister  deprives  him  of  his  privilege, 
and  will  excuse  a  battery  committed  on  him.     Ibid. 

10.  //  seems,  that  the  consuls  of  the  United  States,  in  foreign  parts,  are 
authorised  by  the  act  of  Congress,  to  administer  oaths  only  in  particular 
cases  of  a  maritime  and  commercial  .character.  Herman  v.  Herman, 
4  W.  C.  C.  R.  555. 

11.  Where  the  parties  agree  that  an  answer  in  chancery  shall  be 
sworn  to  before  some  person  authorised  by  the  law  of  France,  to  ad- 
minister oaths,  it  is  not  sufficient  if  it  is  sworn  to  before  the  America% 
Consul,     Ibid, 

12.  The  recognition  of  a  foreign  minister  by  the  government  of  the 
United  Slates,  is  conclusive  evidence  of  the  authenticity  and  validity  ol 
his  credentials;  and  its  official  acts  are  conclusive  evidence  of  the  question 
whether  he  is  a  returning  minister  or  not.  Torlade  v.  Barozo,  1  M. 
366. 

13.  If  a  minister  announces  to  the  government,  that  his  diplomatic 
functions  have  ceased  in  consequence  of  the  termination  in  fact  of  the 
government  which  appointed  him;  and  afterwards  a  minister  appointed 
by  the  new  foreign  goverment,  is  duly  recognised,  and  the  governmeoi 
grants  a  ipa^s^otv  \o  \tve  first,  describing  him  as  "  having  resided  near  the 
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kates,  as  charg^ePaffairs/^  &c.,  his  privilege  as  a  returning 
is^not  waived,  although  more  than  a  year  elapsed  between  the 
» the  government  that  his  functions  had  ceased,  and  the  date  of 
port.     Ibid. 

he  defendant  was  the  chargi  (P affairs  of  Portugal  in  the  United 
ppointed  by  the  Princess  Donna  Isabella  Marianas  President  of  the 
'  constituted  by  Einf?  John  VI.,  and  was  duly  recognised  as  such, 
[overnment  of  the  United  States.  On  the  Idth  of  July,  1821,  in 
snee  of  certain  decrees  of  the  Regent  Don  Miguel,  which  he  con- 
is  infractions  of  the  authority  of  Don  Pedro,  as  king,  he  informed 
^rtment  of  State  by  letter,  that  he  ceased  his  diplomatic  functions; 
er  to  which,  he  was  informed  that  his  letter  had  been  laid  before 
ident,  and  filed  in  the  department.  On  the  25ih  of  August,  1828, 
ned  the  department,  that  a  provisional  junto  had  been  installed 
o,  to  maintain  the  authority  of  Don  Pedro  as  King  of  Portugal, 
he  resumed  his  diplomatic  functions;  which  communication,  he 
»rmed,  would  be  laid  before  the  secretary  (who  was  then  absent), 
3turn.  No  other  communication  passed  between  the  department 
defendant,  except  an  invitation  to  the  latter,  which  was  sent  to 
nembers  of  the  diplomatic  corps,  to  attend  the  inauguration  of 
iident  elect.  On  the  30th  of  August,  1828,  the  plaintiff  pre- 
>  the  department  credentials  as  chargi  cPaffairs  of  Portugal,  in 
:ed  States,  appointed  by  the  Regent,  Don  Miguel:  These  being 
insufficient  by  the  department,  new  credentials  were  presented 
18th  of  April,  1829;  and  on  the  2d  of  October,  1829,  he  was 
ed  as  chargi  dPaffairs  of  Portugal.  On  the  next  day,  the  de- 
,  who  was  also  consul  general  of  Portugal,  announced  the  cessa- 
ius  consular  functions,  returned  his  exequatur^  and  obtained  his 
s,  in  which  he  was  described  as  <<  having  long  resided  near  the 
lent  of  the  United  States,  as  chargi  d*  affairs  and  consul  general 
tgal."  In  trover^  by  the  plaintiff  against  the  defendant,  instituted 
lOth  of  October,  1829,  to  recover  the  archives  and  documents  of 
assy,  it  was  held^  that  the  defendant  was  entitled  to  his  privilege 
urning  minister,  and  that  he  had  a  right  to  assert  this  privilege 
the  plaintiff,  although  the  latter  appeared  as  the  representative 
ivereign  de  facto.    Ibid, . 

*he  privilege  of  a  foreign  consul  is  not  personal,  but  is  the  immu- 
he  country  or  government  which  such  consul  represents:  It  can- 
vaived  by  a  consul's  omitting  to  plead  it,  or  by  his  withholding 
^estlon  until  after  judgment.  Durandv.  Halback,  1  M.  46. 
L  certificate  by  the  secretary  of  state  under  seal  of  office,  that  a 
las  been  recognised  by  the  department  as  an  attachi  to  a  legation 
i^idence  that  he  has  been  authorised  and  received  as  such  by  the 
lit  of  the  United  States.  United  States  v.  Benner,  I  Bald.  234. 
hie  who  executed  a  warrant  issued  by  an  alderman  and  directed  to 

nstable  of ward,"  was  held  to  be  an  officer  within  the  26th 

of  the  act  of  1790.     Ibid. 

^o  support  an  indictment  under  this  law  it  is  not  necessary  thai 

iudant  should  know  that  the  person  arrested  is  a  foreign  minister. 
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19.  A  foreign  minister  cannot  waive  his  pri^eges  or  immunities: 
submission  or  consent  to  an  arrest  does  not  justify  the  officer*   IbicL 

20.  An  assault  committed  by  a  foreign  minister  does  not  justify  an 
arrest  on  process.    Ibid, 

21.  An  a//acAi  to  a  foreign  legation  is  a  public  minister  within  the 
act  of  Congress.    Ibid, 

22.  An  indictment  under  the  27th  section  of  the  act  of  1790,  need  not 
state  that  the  offence  was  committed  by  an  officer.     Ibid, 

23.  It  is  sufficient  to  state  that  the  person  arrested  was  a  public  minis- 
ter, without  stating  that  he  was  authorised  or  received  by  the  President 
3id. 
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FRAUDS. 
[Of  contracts  within  the  statute  of  frauds;  and  what  will  take  a  case  cot  of  the  ststote.] 

.  1.  Under  the  act  of  1772,  "for  the  prevention  of  frauds  and  pfJijn- 
ries,"  which  omits  the  provision  contained  in  sect.  4,  of  the  stat.  29  Car. 
2,  c.  3,  an  action  for  damages  may  be  maintained  on  a  parol  contract  for 
the  sale  of  land,  or  on  a  written  contract  with  an  agent,  who  has  only  a 
parol  authority.     Ewing  v.  Tees^  1  Binn.  450. 

2.  The  act  of  assembly  does  not  make  a  parol  agreement,  for  the  sale 
of  lands,  void;  though  it  restricts  the  operation  of  the  agreement,  as  to 
the  acquisition  of  an  interest  in  the  land;  and  no  title  in  fee 'Simple  can 
be  derived  under  it.     Bell  v.  Andrews^  4  D.  152. 

3.  But  an  action  will  lie  to  recover  damages  for  the  non-performaDce 
of  such  an  agreement.     Ibid. 

4.  A  parol  agreement  entered  into  between  the  petitioners  for  a  pri- 
vate road,  and  the  owner  of  the  land  over  which  it  was  to  pass,  in  the 
presence  of  the  viewers  appointed  to  appraise  the  damages  in  relation 
to  the  removal  of  the  road  on  a  future  event,  was  held  not  to  be  within 
the  statute;  the  agreement  forming  the  basis  of  the  viewers'  estimate  of 
the  damages,  and  their  report  having  been  confirmed  by  the  cotirt,  pos- 
session of  the  land  taken  by  the  petitioners,  the  damages  paid,  and  a 
receipt  for  the  amount  taken.     Greenwalt  v.  Horner^  6  S.  &  R.  71. 

5.  A  court  of  equity  will  not  compel  the  specific  performance  of  a 
parol  agreement  to  convey  lands,  in  a  case  where  the  party  who  asks 
its  assistance,  is  chargeable  with  unfair  conduct,  in  relation  to  the  con- 
tract which  he  seeks  to  inforce,  but  will  turn  him  away  from  that  fortira, 
and  leave  him  to  his  legal  remedy.  Thompson  v.  Tod,  1  P.  C.  C.  3S0, 
385. 

6.  There  is  nothing  in  the  act  of  frauds  of  this  state,  to  prevent  a  de- 
claration of  trust  being  by  parol.  German  v.  Gabbaldy  3  Binn.  302. 
Wallace  v.  Duffield,  2  S.  &  R.  521.  Peebles  v.  Reading,  8  S.  &  R  492. 
Slaymaker  v.  St,  John,  5  W.  27.  [But  see  the  remarks  of  Rogers,  J. 
in  9  W.  34.] 

7.  Where  a  purchaser  has  an  election  among  several  tracts  of  land, 
it  is  not  necessary,  under  the  statute  of  frauds,  that  notice  of  such  elec- 
tion sUowVd  b^  \w  ^\\U\Ag,    Sweitzer  v.  Hummel^  3  S.  &  R.  228. 
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8.  Husband  and  wife^  having  no  children,  convey  the  estate  of  the 
oi^ife  to  Jiy,  who  reconveys  the  estate  to  husband  and  wife,  as  joint 
lenants,  in  fee,  under  a  parol  agreement  between  husband  and  wife,  that 
;he  husband  should  settle  the  fee  upon  the  wife's  heir's.  The  husband 
liaving  died  without  settling  the  estate,  it  was  htldy  that  the  parol  evi- 
ience  of  this  agreement  was  admissible.  Thomson  fy  al.  v.  White^  1 
D.  424. 

9.  Parol  evidence  is  admissible  of  declarations  by  a  vendee  of  land 
U  sheriff's  sale,  that  he  was  buying  for  the  former  owner;  but  such 
evidence  should  be  received  with  great  caution.  Peebles  v.  Readings 
J  S.  &  R.  484.     See  8  W.  323;  9  W.  34,  35. 

10.  A  parol  partition  between  tenants  in  common,  made  by  marking 
L  line  of  division  on  the  ground,  and  followed  by  a  corresponding  sepa- 
rate possession,  is  good,  notwithstanding  the  act  of  1772.  Elbert  v. 
JVood^  1  Binn.  216. 

11.  A  right  of  way  can  be  passed  by  deed  only,  and  not  by  parol. 
Collam  V.  Hooker y  1  R.  108. 

12.  A  parol  grant  of  land,  where  there  was  rn)  delivery  of  possession 
mder  the  contract,  is  within  the  statute  of  frauds.  M'Farland  v.  Hall^ 
3  W.  37. 

13.  It  may  be  questionable  whether  a  parol  license  to  overflow  land 
by  the  erection  of  a  mill-dam,  is  within  the  statute  of  frauds.  M^Kellip 
V.  M^Ilhenny^  4  W.  322.     Kennedy,  J.  ¥ 

14.  Though  a  parol  contract,  for  the  purchase  of  lands,  is  not  binding 
under  the  statute  of  frauds,  yet,  if  the  vendee  take  and  keep  the  posses- 
lion,  if,  in  consequence  of  the  contract,  the  vendor  go  to  trouble  and  ex- 
pense to  enable  him  to  complete  his  title,  and  in  other  similar  cases,  the 
purchaser  may  be  held  bound.  •  Miller  v.  Hoiver^  2  R.  53. 

15.  A  parol  lease  made  by  the  owner  of  land,  or  by  his  agent,  consti- 
tuted without  writing,  for  a  term  exceeding  three  years,  where  possession 
has  been  held  under  it  for  more  than  a  year,  and  the  landlord  has  re- 
ceived the  rent,  will  be  construed  aflenvards  a  lease  from  year  to  year, 
which  cannot  be  put  an  end  to  by  either  party  at  the  end  of  the  year, 
without  giving  three  months  previous  notice  of  the  intention.  McDowell 
V.  Simpson^  3  W.  129. 

16.  Supposing  the  specific  performance  of  a  parol  lease,  for  more  than 
three  years,  may  be  enforced  where  it  would  be  against  equity  to  re- 
Bcind  it;  yet,  where  the  lease  was  for  seven  years,  at  a  certain  rent,  k 
was  heldy\\\9X  the  mere  circumstance  of  the  lessee  having  made  improv^ 
ments  on  the  land  demised,  was  not  sufficient  to  take  the  case  out  of  the 
act.   Ibid, 

17.  The  mischief  produced  by  the  want  of  a  provision  in  our  act  of 
assembly,  similar  to  that  in  the  statute  of  frauds,  by  which  a  parol  pro- 
mise to  pay  the  debt  of  another  is  void,  he^  induced  the  courts  to  lean 
against  a  recovery  wherever  the  precise  terms  of  the  promise  are  not  ex- 
plicitly shown  by  clear  and  satisfactory  proof.  Sidwell  v.  Evans j  1  P. 
R.  385.     Gibson,  C»  J» 

18.  A  parol  agreement  by  the  husband  of  a  tenant  in  common,  to 
make  partition,  afterwards  ratified  by  her  by  deed  duly  acknowledged, 
is  binding;  and  in  an  action  by  one  of  the  parties  to  the  partition,  the 
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original  contract  may  be  declared  on,  and  il  is  not  necessary  to  afer  the 
ratification  specially.     Walter  v.  Waltery  1  Wh.  292. 

19.  A  parol  agreement,  made  at  the  time  of  a  sheriff's  sale  of  laod 
under  a  judgment^  between  a  person  holding  a  mortgage  upon  the  land 
prior  to  the  judgment,  and  one  who  contemplated  purchasing  the  land 
at  the  sale,  that  the  mortgage  might  remain  a  lien  on  the  land,  and  that 
the  latter  should  be  required  to  pay  to  the  sheriff  only  the  surplus  of  pur- 
chase-money beyond  the  amount  of  the  mortgage,  is  not  binding  apoD 
one  who  derived  title  from  the  purchaser  at  the  sherifi^s  sale,  withoot 
notice  of  the  agreement.    Roberts  v.  WiUiamSj  5  Wh.  170. 

20.  An  action  may  be  maintained  on  an  unexecuted  parol  <x>ntrBCtfor 
the  purchase  and  sale  of  land.     Oeorge  v.  Bartoner,  7  W.  530. 

21.  An  agreement  in  writing  for  the  sale  of  land,  signed  by  the  Teodor 
alone,  is  sufficient;  and  he  may  maintain  an  action  upon  it  against  the 
vendee,  to  recover  the  balance  of  the  purchase-money.    Lowry  v.  Mt 

haffyy  1 0  W.  387. 

22.  In  an  action  upon  a  parol  contract  for  the  purchase  of  land, tin 
vendor  is  entitled  only  to  damages  equal  to  the  loss  actually  sustained  bf 
non-performance  of  the  contract;  not  to  recover  the  whole  amount  of  the 
purchase-money.     Ellet  v.  Paxson,  2  W.  &  S.  433. 

23.  Under  the  statute  of  frauds,  as  adopted  in  Pennsylvania,  a  vendor 
cannot  maintain  an  action  on  a  paid  contract,  to  recover  the  purchls^ 
money  of  land;  though  he  may  recover  damages  for  the  breach  of  the 
contract.     Wilson  v.  Clarke^  1  W.  &  S.  554. 

24.  No  particular  form  of  words  is  necessary  to  make  valid  acontiact 
for  the  sale  of  land;  nor  is  a  seal  necessary.  Any  note  in  writing,  shov- 
ing that  there  is  a  contract,  if  signed  by  the  parties,  is  sufficient.  Colti. 
Selden,  5  W.  525. 

25.  Where  the  parties  to  a  written  contract  for  the  purchase  and  sale 
of  land  entered  into  a  parol  agreement  for  the  resale  of  the  land  on  dif- 
ferent terms,  it  was  held  that  the  case  came  within  the  statute,  and  that 
the  agreement  was  not  binding,  dlthough  the  original  vendor  had  on  (he 
faith  of  it  acknowledged  satisfaction  of  a  judgment  which  he  heldagains: 
the  vendee.     Goucher  v.  Marlin^B  W.  106. 

26.  An  equitable  interest  in  land  comes  within  the  statute,  tfouchff 
V.  Martin,  9  W.  107.     Rogers,  J. 

27.  Evidence  of  the  payment  of  the  purchase-money  by  a  third  per- 
son, and  of  a  purchase  by  •^  at  the  request  of  such  person,  is  suflDcienito 
create  a  resulting  trust  for  him,  notwithstanding  the  statute  of  frauds 
Slay  maker  v.  St,  John,  5  W.  27. 

2S,  The  statute  of  frauds  embraces  the  transfer  by  one  tenant  in  cotn- 
mon  of  his  interest  to  the  other.     Galbreath  v.  Galbreath,  3  W.  146. 

29.  Hence,  a  mere  change  of  possession  under  a  verbal  contract  ff»r 
the  transfer  of  his  interest  by  one  tenant  in  common  to  the  other,  how- 
ever visible,  distinct  and  exclusive  such  possession  may  be,  is  not  snfi- 
cient  unless  part  of  the  purchase-money  has  been  paid,  or  the  purchaser 
has  laid  out  money  in  making  valuable  improvements.     Ibid, 

30.  The  plaintiff  having  become  surety  in  Maryland  for  J.  M.,  who 
had  taken  out  letters  of  administration  there,  the  defendant  wrote  a  letter 
to  him,  dated  in  Philadelphia,  in  which,  after  stating  that  M.  had  in- 
formed him  that  he  (the  plaintiff)  had  become  his  surety,  the  defendant 
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laid,  ^<I  cTo  at  the  request  of  Mr.  M.  hereby  promise  and  agree  to  indem- 
nify you,"  &c.  Heldyihditihe  contract  was  to  be  governed  by  the  laws 
of  Maryland;  and  as  the  statute  of  frauds  was  in  force  there,  it  was  not 
binding  on  the  defendant.     Carroll  v.  Nixon^  2  M.  426. 

31.  A  parol  gift  of  lands,  by  a  father  to  his  son,  followed  by  a  long 
possession  in  the  father's  lifetime,  and  by  the  son's  making  valuable 
improvements  on  the  land,  is  valid,  notwithstanding  the  act.  Sj/ler  v. 
Bekhart^  1  Binn.  378.  [In  the  case  of  Syhr  v.  Eckhart^  it  seems, 
though  the  fact  does  not  appear  in  the  report,  that  the  land  in  dispute 
lay  upon  the  spurs  of  a  mountain,  and  was  altogether  unimproved  when 
the  sons  took  possession  of  it;  and  of  little  value  compared  with  the  value 
of  the  improved  state.  From  the  opinion  of  the  court  delivered  by  the 
then  chief  justice,  it  is  also  to  be  inferred,  that  the  parol  agreement  of 
he  father  was  clearly  proved,  and  that  the  sons,  in  consequence  of  it, 
ook  possession  of  the  land,  and  made  improvements.  Connected  with 
hese  circumstances,  I  am  inclined  to  think  that  the  decision  in  that  case 
Day  have  been  right.    Eckert  v.  Eckerij  3  P.  R.  362.    Kennedy,  J.] 

32.  Although  the  act  requires  all  contracts  concerning  lands  to  be  re- 
iuced  to  writing,  yet,  where  a  parol  agreement  has  been  executed  by 
layment  of  a  valuable  consideration,  and  delivery  of  possession,  the 
ontract  is  binding  between  the  parties.  Billington  v.  Wielshy  5  Binn. 
LSI. 

33.  But,  to  bind  a  subsequent  bona  fidt  purchaser,  notice  either  in 
^act  or  law  must  be  clearly  shown.  Legal  notice  exists  only  in  cases  in 
rhich  violent  presumption  of  actual  notice  arises.  Undisturbed  posses- 
don  has  generally  been  considered  as  legal  notice;  but  it  ought  to  be  a 
:lear  unequivocal  possession.    Ibid. 

34.  QuerCj  Whether  the  payment  of  a  small  part  of  the  purchase- 
noney,  unaccompanied  by  other  circumstances,  be  such  a  part  perform- 
mce  as  would  induce  a  court  of  chancery  to  decree  a  specific  perform- 
ince.     Smith  v.  Pation^  1  S.  &  R.  80. 

35.  A  payment  of  part  of  the  purchase-money,  a  survey,  taking  of 
possession  and  residence,  a  clearing  of  land  and  building  a  house,  are  a 
part  performance,  and  take  the  case  out  of  the  statute.    Ibid, 

36.  Supposing  that  possession  alone  is  not  sufficient  to  take  a  case  out 
3f  the  statute,  yet,  if  part  of  the  purchase-money  be  paid,  and  the  pos- 
session be  delivered  in  pursuance  of,  and  with  a  view  to  the  perform- 
ance of  the  contract,  it  is  sufficient.     Bossier  v.  Niesly,  2  S.  &  R.  355. 

37.  It  is  not  even/  part  performance  that  will  take  a  case  out  of  the 
act.     Jones  v.  Peter man^  3  S.  &  R.  545. 

38.  In  order  to  give  weight  to  the  circumstance  of  possession,  it  must 
be  a  possession  delivered  in  pursuance  of  the  parol  agreement,  a  pos- 
session which  cannot  be  accounted  for  but  by  supposing  the  agreement 
to  have  been  made.     Id.  546. 

39.  //  seems  that  such  possession,  if  attended  with  improvements  by 
the  lessee,  will  be  sufficient.     Ibid. 

40.  But  where  the  lessee  in  a  parol  lease  for  seven  years,  had  posses- 
sion before  the  agreement,  and  continued  in  possession  afterwards,  and 
bad  made  no  improvements,  nor  incurred  expenses  on  the  faith  of  the 
agreement,  it  was  held  that  the  possession  was  not  to  be  considered  a 
part  performance.    Ibid. 
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4\.  It  seems  that  if,  on  a  parol  sale  of  uncleared  land,  possession  have 
been  taken  and  held  for  a  long  time,  and  b^  the  labour  of  the  vendee 
the  land  has  been  rendered  valuable,  the  contract  may  be  enforced  on 
the  consideration  being  paid  even  at  a  distant  period.  Clarke  v.  Faii- 
kirk,  14  S.  &  R.  354. 

42.  So,  perhaps,  although  possession  has  not  been  taken,  if  the  pur- 
chaser has  paid  the  consideration  money,  the  taxes,  &c.     Ibid. 

43.  In  ejectment  it  was  held  that  the  defendant  might  give  in  evidenoe 
the  declarations  and  acts  of  the  plaintiff,  tending  to  show  that  he  haj 
made  a  parol  sale  of  the  premises  to  the  person  under  whom  the  defend- 
ant claimed,  and  who  had  taken  possession  and  paid  the  purchase- 
money.     Ibid. 

44.  A  parol  agreement,  by  which  the  right  to  a  water-course  hasbeei 
granted,  will  be  enforced,  if  the  agreement  has  been  executed  on  the  part 
of  the  grantee.    Le  Fevre  v.  Le  Fevre^  4  S.  &  R.  241. 

45.  And  if  the  owner  of  land  have  given  a  parol  license,  though  vitb- 
out  consideration,  to  use  the  water  of  a  stream  for  a  saw-mill,  in  eoo9^ 
quence  of  which  the  grantee  has  incurred  the  expense  of  erecting  t  stv- 
mill,  the  license  cannot  be  revoked  at  the  pleasure  of  the  grantor.  Rend 
V.  Kern,  14  S.  &  R.  267. 

46.  The  expending  of  money  or  labour  in  consequence  of  a  license  to 
divert  a  water-course,  or  use  a  water  power  in  a  particular  way,  his 
the  effect  of  turning  such  license  into  an  agreement  that  will  be  exe- 
cuted in  equity.     Ibid. 

47.  The  cases  in  England,  on  the  subject  of  the  specific  perforroiBoe 
of  agreements  for  the  sale  of  lands,  are  not  strictly  applicable  in  thii 
country,  from  the  rapid  change  in  the  value  of  lands  here.  Todd  t. 
Pfoutz,  3  Y.  177. 

48.  It  is  now  the  settled  rule,  that,  although  the  defendant  should  atJ- 
swer  and  admit  the  agreement,  as  staled  in  the  bill,  he  may,  neverthe- 
less, protect  himself  against  the  performance,  by  pleading  the  siatuie^ 
Thompson  v.  Tod,  1  P.  C.  C.  388. 

49.  Where  the  contract  is  not  admitted  in  the  answer,  the  plaintiff— 
on  proving  a  part  performance — may  prove  the  contract  aliunde,  Ibii 

50.  Part  performance  has  no  other  effect  than  to  let  the  plaintiflf  in  to 
prove  the  contract  aliunde^  where  it  is  not  confessed.     Ibid, 

51.  To  take  a  case  out  of  the  statute  of  frauds,  it  is  necessary  to  prore 
that  the  parol  contract  alleged  was  made  before  the  part  performance 
took  place.  If  possession  be  taken  of  land,  and  improvements  be  made 
on  it,  and  afterwards  the  owner  by  parol  sell  or  give  the  land  to  the 
tenant,  such  sale  or  gift  will  not  transfer  the  title.  Eckert  v.  Ecktrt^^ 
P.  R.  332. 

52.  J^and  was  sold  to  .^  and  B^  (brothers)  by  articles  of  agreement: 
B  was  collector  of  taxes,  became  a  defaulter,  and  under  a  warrant  from 
the  county  treasurer,  the  whole  of  the  land  was  levied  on  and  so!d  to 
the  county  commissioners,  who  conveyed  to  C  In  ejectment  by.^ 
against  C,  to  recover  a  moiety  of  the  land,  it  was  held^  that  evidence 
was  admissible,  on  the  part  of  the  defendant,  of  declarations  of  Ji  that 
he  had  sold  his  share  to  B^  and  also  that  he  had  returned  to  the  assessor 
other  land,  but  not  this;  B  having  been  in  possession  of  the  land  from 
the  lime  of  the  alleged  sale  to  him  by  Jl;  and  it  was  held  also,  that  it 
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was  not  necessary  for  C  to  prove  payment  of  the  purchase-money  by  B; 
but  \i  j2  alleged  that  it  was  unpaid,  he  was,  under  the  circumstances  of 
Ihe  case,  bound  to  show  it.     Vankirk  v.  Clark,  16  S.  &  R.  286. 

53.  The  books  of  the  commissioners  showing  the  land  to  have  been 
assessed  as  the  property  of  By  were  held  to  \>q  admissible  in  connection 
with  such  declarations.   Ibid. 

54.  Evidence  that  the  plaintiff  went  to  live  with  «^,  (who  was  her 
uncle  and  an  old  man,)  for  the  purpose  of  taking  care  of  him,  that  he 
bought  a  tract  of  land,  and  declared  that  it  was  intended  for  her  if  she 
stayed  with  him  as  long  as  he  lived,  that  she  did  accordingly  stay  with 
him  and  serve  him  faithfully  until  bis  death,  is  not  sufficient  to  support 
an  ejectment  for  the  recovery  of  the  tract  of  land  from  the  heirs  of  «4, 
Ihere  being  no  evidence  of  part  performance  by  delivery  of  possession, 
so  as  to  take  the  case  out  of  the  statute  of  frauds.  Pei/er  v.  Landis,  1 
W.  392. 

55.  I  take  the  rule  to  be,  that,  wherever  the  party  claiming  to  have 
the  land  under  a  parol  contract,  made  after  became  into  possession  of  it, 
appears  to  have  made  improvements,  and  to  have  been  fully  compen- 
tttted  for  them,  a  specific  execution  of  the  contract  will  not  be  decreed. 
Eckert  v.  Eckerty  3  P.  R.  362.    Kennedy,  J. 

56.  In  no  case  can  a  parol  conveyance  of  land  be  taken  out  of  the 
statute  of  frauds  but  by  a  particular  equity  arising  from  the  payment  of 
purchase-money,  or,  what  is  much  the  same,  expenditure  in  improve- 
ments made  with  the  money  of  the  donee,  of  which  it  would  be  a  fraud 
in  the  donor  to  deprive  him;  and  such  an  equity  cannot  be  pretended  by 
a  volunteer.  A  parol  gift  to  a  son  which  has  induced  no  such  expendi- 
ture, is  as  much  within  the  statute  as  if  it  were  to  a  stranger.  Eckert 
V.  MacCy  3  P.  R.  364,  in  note.  Rooebs,  J.  S.  P.  Stewart  v.  Stewart, 
3  W.  253. 

57.  To  take  a  parol  gift  of  land  out  of  the  statute  of  frauds,  it  is 
necessary  that  it  should  appear  that  the  donee  had  made  improvements, 
which  added  to  the  permanent  value  of  the  land;  and  that  by  reason  of 
his  expenditure  upon  such  improvements,  he  would  be  prejudiced  by 
the  rescinding  of  the  contract.  Where  the  benefit  to  the  donee  by  the 
possession  of  the  land  has  exceeded  his  expenditure  upon  it,  the  statute 
will  be  enforced.     Wack  v.  Sorbor,  2  Wh.  387. 

58.  A  parol  contract,  for  the  purchase  of  land,  is  not  taken  out  of 
the  statute  of  frauds  by  the  mere  payment  of  the  purchase-money. 
Parker  v.  Welhy  6  Wh.  153. 

5%.  Ay  a  tenant  for  years  of  land,  made  a  parol  agreement  with  his 
landlord,  in  the  autumn  of  1S36,  for  the  purchase  of  the  land.  Part  of 
the  purchase-money  was  to  be  paid  during  the  autumn,  and  the  balance 
on  the  1st  of  April,  1837;  and  A  was  to  continue  in  possession  as  tenant, 
and  to  pay  rent  until  the  1st  of  April,  1837,  when  his  lease  expired.  In 
December,  1836,  no  part  of  the  purchase-money  having  been  paid,  he 
gave  the  vendor  his  note  for  90  days  for  the  first  instalment,  which  was 
discounted  for  the  vendor;  and  on  the  Ist  of  April,  1837,  A  paid  this 
note  and  the  balance  of  the  purchase-money,  and  received  a  convey- 
ance. Afterwards  the  land  was  sold  as  the  property  of  A,  under  a 
judgment  obtained  after  the  conveyance.  Held,  that  a  judgment  credi- 
tor of  A,  whose  judgment  was  obtained  in  January,  1837,  was  not 
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entitled  to  be  paid  the  amount  of  his  judgment  out  of  the  procee&s  of 
the  sheriflf  s  sale.    Ibid. 

60.  The  specific  execution  of  a  parol  agreement  for  an  txchangt^ 
will  be  decreed  in  equity  when  the  agreement  has  been  carried  iuto 
effect  in  whole  or  in  part.    Johnston  v.  Johnston,  6  W.  370. 

61.  So  where  there  was  a  lease  of  land  pour  autre  vie,  and  the 
lessor  agreed  by  parol  with  his  lessees,  that  if  they  would  surrender  the 
lease  they  should  have  another  tract  for  the  same  term,  upon  whidi  the 
lessees  surrendered  the  demised  premises,  and  took  possession  of  the 
other  tract,  it  was  held  the  case  was  taken  out  of  the  statute  of  frauds. 
Ibid.  ^ 

62.  Exclusive  possession  under  a  parol  contract  for  the  purchase  of 
land  is  an  indispensable  ingredient  in  a  case  for  specific  performance. 
Haslet  V.  Haslet,  6  W.  464. 

63.  Nothing  is  to  be  considered  a  part  performance  which  does  not 
put  the  party  into  a  situation  which  is  a  fraud  upon  him  unless  the 
agreement  be  performed.    M^Kee  v.  Phillips,  9  W.  85.     Rogers,  J. 

64.  Payment  of  the  purchase-money,  whether  in  whole  or  in  part,  is 
insufficient  to  take  the  case  out  of  the  statute.  M'Kee  v.  Phillips,  9  W. 
85;  S.  P.  Mien's  Estate,  1  W.  &  S.  383. 

65.  Slight  and  temporary  erections  for  the  tenant's  own  convenience, 
give  no  equity;  but  permanent  improvements  give  an  indefeasible  title 
to  have  the  contract  executed.     Young  v.  Glendinning,  6  W.  509. 

66.  And  compensation  for  improvements  by  perception  of  the  profits, 
is  not  a  bar  to  specific  performance.    Ibid, 

67.  The  owner  of  a  tract  of  land  agreed  by  parol  with  certain  of  his 
neighbours,  that  if  they  would  raise  funds  to  build  a  school-house  oa 
the  premises,  for  the  use  of  the  neighbourhood,  and  one  of  his  grand- 
children, he  would  contribute  the  ground.  The  school-house  was  ac- 
cordingly built  and  occupied  for  the  purpose.  Held,  that  the  title  to 
the  lot  passed  to  the  persons  who  contributed,  notwithstanding  the 
statute  of  frauds.     Martin  v.  M'Cord,  5  W.  493. 

68.  The  delivery  of  possession  of  one  only  of  two  distinct  and  sepa- 
rate parcels  of  land,  in  pursuance  of  one  entire  contract  made  by  parol 
for  the  purchase  of  both,  for  which  a  gross  sutn  of  money  was  to  be 
paid  as  the  price  of  both,  is  not  a  sufficient  part  performaiffce  to  take  the 
case  out  of  the  statute  as  to  either.    jSllen^s  Estate,  1  VV.  &  S.  383. 

69.  A  party  who  relies  upon  a  parol  contract  for  the  purchase  of 
land,  must  prove  fully  and  satisfactorily,  1.  What  the  contract  was— the 
precise  terms  of  it,  what  land  he  bought,  and  how  much:  and  there 
must  be  such  evidence  as  to  what  were  the  boundaries  that,  from  the 
testimony,  a  deed  could  be  drawn,  fixing  to  a  common  and  reasonable 
extent  the  boundaries  and  quantity  of  the  land  sold.  2.  What  was  the 
consideration,  and  most  clearly  and  conclusively  that  it  was  also  paid. 
3.  That  possession  had  been  delivered  to  him  of  the  land  purchased,  in 
pursuance  of  the  contract.  Woods  v.  Farmere,  10  W.  204.  GkiU) 
Presidenf;  affirmed  by  the  Supreme  Court. 

70.  Delivery  of  possession  of  land,  in  pursuance  of  a  parol  contract, 
amounts  to  part  performance;  and  the  vendee,  as  well  as  the  vendor, 
may  insist  on  specific  execution  of  the  contract.  Pugh  v.  Good,  3  W. 
&  S.  56. 
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71.  Therefore  if  in  such  case  one,  authorised  by  the  vendor  to  deliver 
the  possession  to  the  vendee,  takes  a  lease  of  the  land  from  the  vendee, 
and  enters  into  actual  possession,  there  is  an  equitable  estate  in  the  lessor, 
which  is  bound  by  a  judgment  against  him.    Ibid. 

72.  The  doctrines  of  the  English  chancellors,  concerning  part  perfor- 
mance of  parol  contracts  of  land,  have  been  adopted  as  the  law  of  Penn- 
sylvania, under  our  act  of  assembly  against  frauds  and  perjuries, 
notwithstanding  the  omission  in  the  latter  of  the  4th  section  of  the 
English  statute.    Ibid. 

73.  Where  there  is  no  evidence  of  collusion  or  act  of  fraud  in  the 
purchase  of  the  property,  a  purchaser  at  sheriffs  sale  who  heis  agreed  by 

Earol  with  the  defendant  in  the  execution  to  buy  the  land  and  hold  it  for 
im  for  a  certain  time,  cannot  be  compelled  to  specific  performance  of 
Ihe  agreement,  though  he  may  be  liable  in  damages.  Fox  v.  Heffner^ 
1  W.  &  S.  372. 

74.  Under  the  statute  of  frauds,  perhaps  an  agreement  in  writing  for 
the  purchase  of  land  may  be  waived  or  rescinded  by  parol,  where  the 
(contract  has  not  been  executed.  But  where  the  contract  is  in  part  exe- 
cuted and  the  party  becomes  seised  of  an  estate  in  the  land,  it  is  clearly 
otherwise.     Goucher  v.  Martin^  9  W.  HI.     Rogers,  J. 

75.  Payment  of  part  or  the  whole  of  the  purchase-money  does  not 
take  the  case  out.    Id,  109. 

76.  Nor  can  the  entry  of  satisfaction  on  a  judgment  which  the  vendor 
held  against  the  vendee  have  any  greater  effect.     Ibid,    Rogers,  J. 

77.  Specific  performance  may  be  resisted  on  the  ground  of  a  waiver 
by  parol,  or  by  acts  which  induce  a  presumption  of  abandonment.  Ong 
V.  Campbell^  6  W.  396.     Gibson,  C.  J. 

78.  The  plaintifi*  sold  the  premises  by  parol  to  the  defendant,  who 
stipulated  to  pay  a  mortgage  of  the  premises  given  by  the  plaintiff.  The 
defendant  went  into  possession  and  made  some  improvements,  and  after- 
wards obtained  by  purchase  an  assignment  of  the  mortgage  to  himself, 
together  with  the  plaintiffs  bonds  for  the  same  debt,  and  after  the 
bringing  of  the  ejectment  brought  suit  upon  the  mortgage:  Held^  that  he 
was  not  under  these  circumstances  entitled  to  specific  performance  of  the 
contract,  and  therefore  that  the  plaintiff  was  entitled  to  recover.  Id,  392. 

79.  Where  the  vendor  had,  previously  to  his  contract  with  the  plaintiff, 
made  a  parol  contract  with  another,  which,  after  the  contract  with  the 
plaintiff,  was  carried  into  effect  by  the  execution  of  a  deed,  it  was  heldj 
Hhat  the  plaintiff,  though  ignorant  at  the  time  of  making  his  contract,  of 
the  prior  contract,  was  not  entitled  to  specific  performance  in  ejectment. 
Patterson  v.  MartZy  8  W.  374. 

80.  Delay,  change  in  the  value  of  the  property  and  other  circum- 
stances, will  prevent  the  party  obtaining  specific  performance  by  eject- 
ment.   Ibid, 

81.  Where  a  father  who  was  tenant  by  the  curtesy  of  a  tract  of  land, 
the  remainder  in  fee  in  which  was  in  a  son,  received  from  the  latter  a 
conveyance  of  one  half  of  the  tract,  and  some  time  afterwards  the  son 
entered  into  articles  of  agreement  to  sell  the  other  half  to  the  plaintiff, 
who  mentioned  this  subject  to  the  father,  by  whom  no  objection  was 
made,  and  the  plaintiff  went  into  possession  and  paid  more  than  half  of 
the  purchase-money;  it  was  held,  that  the  circumstances  took  the  case 


courts  have  delivered  the  body  of  an  infant  to  hi 
discretionary  with  iho  court  to  proceed  in  that  leo 

3.  The  vtitof  Aabeaf  corpus  is  undoubtedly  an 
every  illegal  imprisonment.  Hut  no  imprisonmei 
process  is  a  Justificatioa  of  the  officer;  and  proce 
warrant,  is  legal,  wherever  il  is  not  defective  in  it 
issned  in  the  ordinary  course  of  justice  from  a  coi 
ing  jurisdiction  of  the  siibject-malier,  though  thei 
irregularity  in  the  proceedings,  previous  to  the  ii 
Leclcy,  1  W.  67.     Gibson,  C.  J. 

4.  The  judges  of  the  state  courts  have  authorii 
beat  corpus  to  bring  up  the  bodies  of  persons  com 
the  aiiseried  authority  of  the  United  States.  Exp: 
Cl  Nov.,  1813,  pamphlet.  ' 

5.  On  a  habeas  corpus  the  Snpreme  Court  has 
charge  a  party  arrested  by  process  out  of  the  Con 
Uea  V.  Gaaler,  g  Y.  349.     Com.  v.  Leckj/,  I  W. 

6.  Tlie  retnedy  for  the  alleged  irregularity  is 
court  from  which  the  process  issued.     Com.  v.  Lt 

7.  Where  the  execution  is  void,  it  seems  thei 
power  of  the  Supreme  Court  to  dischai^.     Id.  &■ 

8.  On  a  habeas  corpus  it  is  not  competent  fo 
into  the  regularity  of  the  proceedings  of  another. 
Ash.  10. 

9.  The  Circuit  Coitrt  cannot  discharge,  on  a  Ao 
secretary  of  legation,  committed  nndpr  process  froi 
nor,  or  judge.     Exparie  Cabrera,  1  W,  C.  C.  R.  8 

10.  Although  the  Supreme  Court  are  bound  to 
citizen,  by  habeas  corpus,  from  all  illegal  resttaj 
bound  to  decide  who  is  entitled  to  the  guardiat 
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)ther  court;  nor  will  they  consider  it  expedient  where  the  party  has  a 
fiedy  by  homine  replegiando,  Exparte  LaiorencCy  5  Binn.  304. 
:4.  On  a  habeas  corpus,  where  it  appears  there  has  been  a  plain  mis- 
e  in  arresting  a  wrong  person,  the  court  will  interpose  immediately 
his  relief.  But  where  it  is  dubious  they  will  leave  it  to  a  jury  to 
ide.     Respublica  v.  OaoleVy  2  Y.  258. 

5.  The  penalty  imposed  by  section  1 1  of  the  habeas  corpus  act,  for 
>mmitting  a  person  who  h^s  once  been  delivered  on  a  habeas  corpus 
Q  imprisonment  on  the  same  charge,  is  confined  to  recommitment  for 
same  criminal  offence^  and  is  not  incurred  by  taking  a  party  a  second 
3  in  custody  upon  civil  process.     Hecker  v.  Jarrety  1  Binn.  375. 

6.  On  a  habeas  corpus  the  court  will  only  inquire  whether  the  war- 
t  of  commitment  states  a  sufficient  probable  cause  to  believe  that  the 
son  charged  has  committed  the  offence  stated.  United  States  v.  Johns, 
2.4  D.  413,414. 

7.  Where  another  court  has  refused  to  discharge  one  of  its  own  suit* 
from  arrest,  on  the  ground  of  privilege,  the  Supreme  Court  will  not 
eve  on  a  habeas  corpus.    Com.  v.  Hambright,  4  S.  &  R.  149. 

8.  On  a  habeas  corpus,  the  Supreme  Court  refused  to  discharge 
ioners,  while  an  indictment  was  pending  against  them  in  the  Mayor's 
irt  of  Philadelphia,  on  the  ground  that  they  had  been  tried  on  that 
ictment,and  acquitted  on  some  counts^but  no  verdict  given  on  others; 

remedy  being  by  writ  of  error,  if  an  erroneous  judgment  should  be 
dered.     Com.  v.  Deacon,  8  S.  &  R.  72. 

9.  One,  who  is  in  confinement  on  a  charge  of  desertion,  must  abide 
sentence  of  a  court  martini  before  he  can  contest  the  validity  of  hia 
istment.     Com.  v.  Gamble,  11  S.  &  R.  93. 

10.  A  person  charged  with  a  crime  or  offence,  may  be  brought  up  on 
abeas  corpus  and  discharged,  although  he  has  given  bail,  and  is  not 
ictual  confinement.     Exparte  Ridgway,  2  Ash.  247. 

!1.  A  person  charged  with  a  crime  or  offence,  and  discharged  upon  a 
)eas  corpus,  is  nevertheless  amenable  to  an  indictment  for  the  same 
se  by  the  grand  jury.    Ibid. 
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.  A  person  who  has  been  licensed  under  the  2d  section  of  the  act  of 
6th  of  February,  1830,  entitled  <^an  act  regulating  tiaand  clock  ped- 
I,"  is  not  prohibited  by  the  2d  section  of  the  act  of  2d  April,  1830, 
[tied  ^an  act  for  regulating  hawkers  and  pedlars"  from  travelling  from 
ze  to  place  within  the  state,  and  as  the  agent  of  a  citizen  and  manu- 
urer  of  tin  ware,  of  this  state,  and  selling  such  tin  ware  at  public 
tion,  in  places  other  than  those  for  which  licenses  are  specificaJly 
nted.    Wolf  v.  Clark,  2  W.  298. 
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A.  Of  marriage ;  and  herein  of  clandestine 

marriages. 

B.  Of  marriage  setUements  and  agreements. 

C.  Power  of  the  husband  over  the  wife's 

personal  property. 

D.  Of  the  husband's  tiabilitj  for  his  wife. 

E.  Of  ftmt  sole  traders,  and  of  the  power  of  a 

married  woman  generally  in  relation  to 
her  real  estate. 

F.  Of  proper^  settled  to  the  separate  use  of 

a  wife. 

G.  Of  the  contracts  of  a  married  woman,  and 

other  cases  arising  from  the  relation  of 
husband  and  wife. 
H.  Of  dower;  (a)  of  what  estate  a  woman  is 
dowable;  (b)  when  the  widow  may  be 
endowed;  of  her  entry  into  her  husband's 
lands,  and  of  her  privileges;  (c)  by  what 


acts  oi  the  wile  she  will  be  bsmd  d 
dower;  ant^  herein  in  what  manner  Mi 
by  husband  and  wife  are  to  be  sdoMV- 
iedged  by  the  wife;  (d)  whether  dom 
is  barrod  by  a  sale  of  the  hosband*thidi 
for  the  payment  of  his  debts,  or  bf  i 
conveyance  or  mortgage  by  the  hmbai 
and  other  cases;  (e)  when  a  devin  ti 
the  wife  will  be  consideied  as  a  bv  tf 
her  dower;  (f)  proceedings  to  ncam 
dower. 

L  Of  the  husbandV  interest  in  snd  poev 
over  the  wife's  freehold. 

K.  Of  the  action  for  criminal  coanailm 
with  the  wife. 

L.  Divorce. 

M.  Pleadings  and  evidence  in  aetioiis  by  mi 
against  husband  and  wife. 


A.  Cff  marriage;  and  herein  of  clandestine  marriages. 

1.  Marriage  is  a  civil  contract  which  may  be  completed  by  any  woidi 
in  the  present  tense  without  regard  to  form.  Haniz  v.  Sealt/j  6  Bioo. 
405. 

2.  But  where  the  parties  who  had  for  some  time  lived  in  an  adulteron 
intercourse,  although  considering  themselves  lawfully  married,  went  to- 
gether to  their  counsel  on  business,  without  any  intention  of  marrying, 
and  there  the  man  said,  "  I  lake  you  for  my  wife,"  &c.  the  woman  being 
told  that  if  she  would  say  the  same  thing  the  marriage  would  be  com- 
plete, answered,  "  to  be  sure,  he  is  my  husband  good  enough,"  it  was 
heldy  that  these  words  did  not  establish  a  marriage.     Ibid. 

3.  Where  the  first  husband  is  in  full  life,  though  he  has  been  abseni 
eight  or  nine  years,  a  second  njarriage  is,  ipso  factOy  null  and  void. 
Kenley  v.  Kenley^  2  Y.  207.  [But  see  the  act  of  13ih  March,  li?15,  §6, 
and  post,  L.] 

4.  For  civil  purposes,  cohabitation  and  reputation  are  sufficient  evi- 
dence of  marriage.     Senser  v.  Bower,  1  P.  R.  452.     GiBi^oy,  C.  J. 

5.  Every  intendment  may  be  made  in  favour  of  legitimacy;  and  a  jury 
are  not  bound  to  presume  a  prior  marriage  from  the  facts  of  cohabitaiio'i 
and  reputation,  for  the  purpose  of  invalidating  a  subsequent  one,  anJ 
rendering  the  issue  of  it  illegitimate.     Id.  453. 

6.  Tlie  provisions  in  the  acts  of  1700  and  1729-30,  requiring  all  mar- 
riages to  be  solemnised  in  the  presence  of  twelve  witnesses,  and  to  U 
preceded  by  the  publication  of  banns,  are  only  directory;  and  a  non-com- 
pliance with  them  does  not  invalidate  a  marriage.  Rodebaugh  v.  Saiih, 
2  W.  9.     Gibson,  C.  J. 

7.  The  law  of  the  domicil  at  the  time  and  place  of  the  injury,  is  th« 
^         rule  for  everything  but  the  original  obligation  of  the  marriage.    Dorsei/ 

V.  Dorsey,  7  W.  353.    Gibson,  C.  J. 

8.  Where  a  marriage  took  place  in  Pennsylvania,  and  the  parties 
afterwards  removed  to  Ohio,  \f  here  the  husband  deserted  the  wife,  who 
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liortly  aAerwards  returned  to  Pennsylvania,  where  she  resided  several 
ears  before  the  exhibition  of  the  Hbel,  it  was  held  that  the  courts  of 
Pennsylvania  had  not  jurisdiction  of  a  libel  for  a  divorce  on  the  ground 
•f  the  desertion.     Id.  349. 

9.  The  general  principle  is,  that  between  persons  sui  juris  marriage 
i  to  be  decided  by  the  laws  of  the  place  where  it  is  celebrated.  Phillips 
\  Greggy  10  W.  168.    Rogers,  J. 

10.  But,  it  does  not  follow  that  marriages  of  citizens  of  this  country, 
ot  good  according  to  the  laws  of  the  place  where  celebrated,  are  uni- 
ersally  and  under  all  possible  circumstances  to  be  disregarded.     Ibid, 

toOERS,  J. 

11.  A  marriage  between  two  persons,  natives  of  the  United  States, 
nd  protestants,  celebrated  by  a  justice  of  the  peace  in  a  part  of  the  pre- 
eiit  state  of  Mississippi,  then  de  facto  under  the  colonial  government  of 
Spain,  held  to  be  valid  under  the  circumstances.     Id.  158. 

12.  The  acts  of  1700  and  1729  to  prevent  clandestine  marriages,  are 
lot  obsolete  in  respect  to  the  provision  for  the  publication  of  banns. 
Helfenstein  v.  Thomas^  5  R.  209. 

13.  In  an  action  against  a  clergyman  to  recover  the  penalty  given  by 
he  act  of  1729,  the  burthen  of  proof  lies  on  the  plaintiff,  to  show  that 
hCere  was  no  publication  of  banns.     Ibid. 

14.  I  take  it  to  be  a  sound  construction  of  the  statute  to  hold  the 
ninister  or  justice  irresponsible,  wherever  the  parent  has  actually  given 
[lis  consent,  whether  in  the  form  of  a  certificate  or  verbal  declaration. 
Rodebavgh  v.  SankSy  2  W.  9.     Gibson,  C.  J. 

15.  Where  it  appeared  that  the  plaintiff,  about  a  week  before  the 
Quarriage,  asked  his  daughter  why  she  did  not  get  married,  and  recom- 
nnended  to  her  to  marry  J.  S.,  it  was  held  that  he  could  not  maintain  an 
Action  against  a  clergyman  who  married  her  to  J.  S.,  although  no  certi- 
ficate of  consent  was  produced,  and  the  verbal  declarations  of  the  father 
were  not  communicated  to  him.     Rodebaugh  v.  Sanksj  2  W.  9. 

16.  In  demands  founded  on  torts  and  sounding  in  damages,  any  sum 
o(  money  may  be  treated  as  amends;  but  where  the  penalty  is  fixed,  a 
less  sum  cannot  be  an  equivalent.  Lowrie  v.  Verner^  3  W.  319. 
Sergeant,  J. 

17.  Thus  a  tender  of  a  less  sum  than  $S0  is  not  sufiicient  amends  in 
the  case  of  a  violation  of  the  act  of  assembly  of  1730,  by  marrying  a 
minor  without  the  consent  of  his  parents.  Lotvrie  v.  Verner^  3  W.  317. 

IS.  Unless  there  is  a  plea  of  tender  of  amends,  the  court  and  jury 
cannot,  in  an  action  for  such  penalty,  pass  upon  the  question  of  amends. 
Ibid. 

19.  An  action  may  be  supported  to  recover  the  penalty  given  by  the 
act,  although  the  minor  was  not  dependent  on  his  parent  for  support, 
but  lived  away  from  him  and  supported  himself.  Heffenstein  v.  7%o- 
masy  5  R.  209. 

20.  The  law  implies  injury  to  the  plaintiff  without  proof  of  actual  da- 
mage.    Ibid. 

21.  A  writ  in  debt  is  within  the  remedy  prescribed  by  the  net  of  1729, 
"by  bill,  plaint  or  information.''    Donahue  v.  Dougherty^  5  R.  124. 

22.  It  is  not  necessarv  that  the  plaintiff  should  show  that  he  has  sus- 
tained any  actual  specific  damage.    It  is  sufficient  that  the  marriage  is 
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a  certificaie  imposing  no  penally.     Huston  t.  tSyri 

86.  It  aeenu  a  putative  father  may  maintain  this 
evidence  of  the  parent's  marriage,  or  of  the  legitimi 
not  nf  cessary.     Mac&lin  v.  Tay/or,  Add.  212. 

STT  Id  an  action  against  a  justice  for  marrying  i 
consent  of  her  father,  evidence  that  the  girl  told  Ihi 
ihe  marriage,  that  she  was  pregnant  by  the  man  lo  i 
to  be  married,  is  not  admissible.     Ibid. 

S8.  Only  one  penalty  can  be  recovered  against  a ; 
son  for  joining  two  persons  in  marriage  contrary  tc 
fore  if  the  parent  of  one  of  the  parlies,  has  already  re 
DO  action  can  be  maintained  for  it  by  the  parent  of  th 
V.  iVilliama,  14  S.  &  R.  287. 

29.  An  apprentice  is  not  within  the  meaning  ol 
which  prohibits  clergymen  and  others  from  joining  ii 
ed  servants,^'  without  the  consent  of  their  masters  a 
mus  V.  Ely,  3  R.  305. 

SO.  In  an  action  against  a  justice  for  marrying 
the  family  bible  is  admissible  to  prove  the  time  of  it 
Carskadder  v.  Poorman,  10  W.  82. 

31.  And  the  plaintiff  is  a  competent  witness  to  ai 
and  prove  the  entries.     Ibid, 

32.  In  such  action  the  defendant  may  prove  that 
previous  assent  or  encouragement  to  the  marriage, 
expressed  himself  satisfied  with  it  afterwards.    Jbia 

B.  Of  marriage  teltlenunlM  and  agntn 

33.  The  law  respecting  marriage  settlements  is  1 
and  Pennsylvania.     It  requires  a  fair  motive  as  wel 
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tracts;  and  all  underhand  agreements  derogatory  therefrom  are  in  fraud 
of  the  marriage, and  void.  jfVhiiehill v.  Lousey  ^al,y2Y. 109.  Smith,!. 

36.  A  secret  settlement  by  a  woman  shortly  before  her  marriage,  and 
in  contemplation  of  that  event*  is  fraudulent  and  void  as  against  ttie  hus- 
band.    Linker  v.  Smithy  4  W.  C.  C.  R.  224. 

37.  By  indenture  of  bargain  and  sale,  executed  in  contemplation  of  a 
marriage  between  •d  and  By  reciting  that  B  was  seised  of  certain  real 
estate  therein  described,  being  her  share  of  the  real  estate  of  her  late 
father,  consisting^principally  of  unimproved  lots  in  the  city  of  Philadel- 
phia, and  amon^ther  property,  of  the  lyidivided  third-part  of  a  valu- 
able range  of  buildings  on  Vine  street,  and  that  she  was  also  possessed 
of  or  entitled  to  a  considerable  sum  of  money,  goods  and  chattels,  being 
her  share  of  the  personal  estate  of  her  late  father,  the  exact  amount  of 
which  could  not  then  be  ascertained;  the  said  real  estate  was  conveyed 
Co  trustees,  in  trust  to  permit  ^d  and  B  to  take  the  rents,  &c.,  during  their 
joint  lives,  with  a  power  of  appointment  to  the  wife,  and  in  defaylt  of 
such,  to  her  heirs  in  fee.    Then  followed  a  covenant  by  •/^,  that  every 
purchase  of  real  estate  which  he  might  make,  with  the  above  mentioned 
personal  property  which  should  come  to  his  hands  during  the  marriage, 
should  be  conveyed  to  and  vested  in  the  said  B  in  fee,  and  also,  that  if 
at  the  time  of  the  decease  of  Bj  he  should  be  "in  possession  of  any  of 
the  personal  property  of  By  received  from  the  estate  of  her  said  late 
father,  not  contracted  to  be  laid  out  in  the  purchase  of  real  estate,  he 
would  account  to  the  trustees  for  the  principal  thereof;"  it  being  under- 
stood that  he  was  not  to  be  accountable  for  the  interest  or  rent  of  any 
moneys  or  estate  that  might  come  to  his  hands  during  their  joint  lives. 
On  the  day  before  the  execution  of  the  said  indenture,  the  buildings  on 
Vine  street  were  sold;  part  of  the  purchase-money  was  paid  in  cash,  and 
bonds  given  for  the  residue;  but  no  alteration  was  made  in  the  indenture. 
After  the  marriage,  %d  received  considerable  sums  of  money  from  the 
executors  of  her  father's  will,  part  of  which  consisted  of  interest  which 
bad  become  due  to  the  estate  after  the  date  of  the  marriage  settlement. 
In  an  action  brought  by  the  executors  of  the  surviving  trustee  after  the 
wife's  death,  it  was  heldy  1st,  that  the  proceeds  of  the  buildings  in  Vine 
street  did  not  pass  to  the  trustees  by  the  settlement,  but  vested  in  the 
husband  by  his  marital  rights;  2d.  That  he  was  not  accountable  for  the 
interest  upon  her  share  of  her  father's  personal  estate,  paid  as  aforesaid 
by  the  executors  after  the  marriage;  3d.  That  he  was  entitled  to  credit 
for  money  expended  in  paving,  curbing  and  filling  up  vacant  lots,  pur- 
chased in  pursuance  of  the  settlement.    Biddle  v.  ^shy  1  R.  78. 

38.  By  an  agreement  in  consideration  of  an  intended  marriage,  the 
portion  of  the  wife  was  to  be  raised  out  of  her  real  estate,  of  which  her 
fitther  was  tenant  by  the  curtesy,  by  a  sale  after  she  should  arrive  at  the 
age  of  twenty-one  years.  The  marriage  took  place:  the  wife  attained 
the  age  of  twenty-one,  and  died  two  months  afterwards,  without  any  act 
having  been  done  by  her  for  the  purpose  of  sale,  or  any  request  by  the 
husband  to  the  father  to  that  effect:  Heldy  that  the  estate  of  the  father 
was  not  liable  for  the  non-performance  of  the  agreement.  Tilghman^s 
Eatatey  5  Wh.  44;  S.  P.  in  the  Circuit  Court  of  the  United  States,  on  a 
bill  by  the  husband  against  the  executors  of  the  father.  Tilgkman  v. 
TilgAman,  1  Bald.  464. 
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39.  A  contract  or  conveyance  in  consideration  of  a  future  marriage, 
is  within  the  6th  section  of  the  statute  of  13  Eliz.,  unless  made  mala  fide, 
and  with  fraud  on  the  part  of  the  husband  brought  home  to  the  intended 
wife.     Magniac  v.  Thompson^,!  Bald.  344. 

40.  A  covenant  in  marriage  articles  by  a  trustee,  to  stand  seised  of 
real  estate  to  the  use  of  the  intended  wife  after  marriage,  does  not  pass 
the  legal  estate  by  the  statute  of  uses;  but  the  use  remains  executory  in 
the  trustee.     Ibid. 

41.  Where  a  husband  stipulated  to  furnish  a  certajd  sum  to  be  in- 
vested in  trust  for  the  purposes  of  the  marriage  settlement,  but  failed  to 
do  so  before  the  marriage,  it  was  held  that  an  assignment  of  securities 
for  the  purpose,  four  years  afterwards,  was  not  void  against  his  creditors. 
Ibid. 


C.  Power  of  the  husband  over  the  tvife's  personal  property. 

42.  Nothing  short  of  a  divorce,  or  conviction  of  a  crime,  (of  which 
quere?)  will  deprive  a  husband  of  his  right  of  administration  over  his 
wife's  estate.  Therefore,  proof  of  desertion,  ill  treatment,  and  the  like, 
and  even  an  agreement  of  separation,  are  not  sufficient  to  divest  this 
right.    ^Itemus^s  Case^  1  Ash.  49. 

43.  It  seems,  that  constructive  possession  by  the  husband  of  the 
wife's  choses  in  action^  is  not  to  be  favoured  so  as  to  defeat  the  wife's 
claim  ill  the  case  of  survivorship.    Smith  v.  Scudder^  11  S.  &  R.  325. 

44.  The  general  rule  is,  that  the  choses  in  action  of  the  wife  survive 
to  her,  unless  the  husband  had  reduced  them  into  possession,  or  assigned 
or  released  them  dnrine  coverture.  And  the  rule  is  the  sarne  whefc 
the  husband  and  wife  jointly  become  entitled  to  a  chose  in  action  during 
coverture.     Lodge  v.  Hamilton,  2  S.  &  R.  493. 

45.  Therefore,  a  recognisance  taken  in  the  Orphans'  Court,  for  the 
wife's  share  of  land,  in  the  name  of  the  husband  and  wife,  in  right  of 
the  wife,  and  not  reduced  into  possession,  or  disposed  of  by  the  husband, 
survives,  on  his  death,  to  the  wife,  although  the  husband  may  have  died 
indebted.   7</.  491. 

46.  And  a  divorce,  a  vinculo,  for  the  adultery  of  the  wife,  makes  no 
alteration  in  the  right  of  the  wife,  if  the  husband  does  no  act  after  the 
divorce  to  affect  it.    Ibid. 

47.  The  right  of  the  wife  to  her  choses  in  action,  not  reduced  into  po$- 
session,  or  disposed  of  by  the  husband  in  his  lifetime,  is  good  against  his 
creditors  after  his  decease,  unless  he  stood  in  the  light  of  a  purchaser  of 
her  property,  in  consequence  of  marriage  articles,  or  some  agreemeoi 
made  on  a  valuable  consideration.    Id.  493. 

4S.  Where  the  husband  was  also  executor  of  one  who  was  indebted 
to  his  wife,  and  received  several  sums  of  money  as  executor,  but  settled 
no  administration  account,  and  there  was  no  evidence  of  any  inteotioa 
to  separate  any  part  of  the  money  so  received  and  apply  it  to  the  satis- 
faction of  his  wife's  claim,  it  was  held,  that  such  receipt  did  not  in  law 
amount  to  payment  so  as  to  prevent  the  right  from  surviving  to  the  wife. 
Ibid. 

49.  A  husband  may  extinguish  his  wife's  choses  in  action  by  a  release, 
and  he  may  in  equity  assign  away  a  possibility  to  which  she  is  entitled, 
80  fat  as  \.\\^l  ^  ^ovxxv.  ol  ^<^\V|  ^lll  decree  a  specific  performance,  when 
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Ihe  right  vests,  if  the  assignment  were  made  for  a  valuable  consldera- 
lion.     Krumbaar  v.  Burty  2  W.  C.  C.  R.  406. 

50.  A  husband  is  not  entitled,  as  administrator  to  his  wife,  to  her  share 
of  the  proceeds  of  real  estate  sold  by  order  of  Orphans*  Court  on  a  valu- 
ation, where  the  sale  took  place  after  her  death,  though  the  order  was 
previous:  but  he  is  entitled  as  tenant  by  the  curtesy  to  the  interest  during 
his  life.    Ferre  v.  Commonwealth,  8  S.  &  R.  315. 

51.  But  where  the  husband  was  indebted  to  his  father-in-law,  in  the 
lifetime  of  the  latter,  it  was  held^  that  this  debt  might  be  set  off  a^gainst 
the  wife's  distributive  share.  Yoke  v.  Barneiy  1  Binn.  358;  S.  C.  4  Y. 
74.  [The  doubt  sometimes  expressed,  of  the  principle  of  Yoke  v.  Bar* 
tiet,  seems  to  me  to  be  without  due  consideration.  Johnson  v.  Matson, 
1  P.  R.  372.    Gibson,  C.  J.] 

52.  So  a  debt  due  by  the  husband  to  the  defendant  personally,  may 
be  set  off  by  him  in  an  action  on  a  recognisance  given  to  the  husband 
and  wife  for  the  wife's  distributive  share.  Wishart  v.  Downey^  15  S. 
&  R.  77. 

53.  A  legacy  to  the  wife  of  a  bankrupt,  dependent  upon  her  surviving 
another  person,  is  a  mere  possibility,  which  did  not  pass  to  the  assignees 
of  the  husband  under  the  act  of  1800.  Krumbaar  v.  Burt,  2  W.  C.C. 
R.  406. 

54.  Where  the  husband  of  a  joint  mortgagee  purchased  the  mortgaged 
premises  at  a  sheriff's  sale,  under  an  execution  upon  a  younger  judg- 
ment, and  paid  to  the  sheriff  the  amount  of  the  judgment  and  costs,  and 
signed  an  agreement  to  take  the  premises  subject  to  all  prior  iticum- 
Ifrances,  and  also  receipts,  according  to  the  forms  of  the  sheriff's  oflicei 
for  the  amount  of  the  prior  incumbrances,  it  was  held,  that  this  was  not 
such  a  reduction  into  possession  by  the  husband,  as  to  divest  the  wife's 
right  as  mortgagee.     Miller^s  Estate^  1  Ash.  323. 

55.  Where  a  husband,  immediately  after  the  marriage,  deserted  his 
wife,  and  married  another  woman,  and  never  returned  to  his  wife  or 
contributed  in  any  manner  to  her  support,  it  was  Ae/£^,  that  personal  pro- 
perty, acquired  by  her  during  such  desertion,  became  her  separate  estate, 
which  she  misht  dispose  of  by  will  or  otherwise.  Starrett  v.  fVynn, 
17S.  &R.  13a 

56.  A  bequest  to  a  wife  cannot  be  attached  by  a  creditor  of  the  hus- 
band. Dennison  v.  Nigh,  2  W.  90;  S.  P.  Robinson  v/Woe/pper,  I 
Wh.  179. 

57.  I  am  inclined  to  believe,  that  the  distributive  portions  or  shares 
of  the  personal  estates  of  intestates  ever  have,  and  must  still  be  looked 
upon  as  choses  in  action  until  recovered  or  reduced  to  actual  possession 
by  th^se  entitled  to  receive  them.  Wintercast  v.  Smith,  5  U.  182. 
Kennedy,  J. 

58.  With  respect  to  legacies,  I  think  they  have  been  almost  uniformly 
regarded  as  choses  in  action;  and  when  given  to  a  married  woman  will, 
unless  received,  released,  or  perhaps  assigned  for  a  valuable  consideration 
by  her  husband,  survive  to  her,  upon  his  dying  before  her.  Ibid.  Ken- 
nedy, J. 

59.  One  who. was  surety  for  W.,  his  son-in-law^  made  his  will  and  be- 
queathed a  certain  sum  of  money  to  his  daughter,  the  wife  of  W.,  and 
charged  the  legacy  upon  certain  real  estate.    After  his  death  the  real 
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estate  was  sold  upon  a  judgment^  obtained  against  his  executors  for  ihe 
debt,  for  which  he  was  surety  for  W.,  and  which  exceeded  the  amount 
of  the  legacy:  Held  ihsii  an  assignee  of  the  legacy  was  not  entitled  to 
receive  any  part  of  it.     Bredin  v.  Neal^  3  P.  R.  190. 

60.  Independently  of  the  act  respecting  defalcations,  I  consider  the 
debt  of  W.  in  equity  as  a  lien  upon  his  interest  in  the  land,  that  is,  the 
legacy;  and  that  it  was  pledged  for  the  payment  of  the  debt  so  far  as  it 
went.     Bredin  v.  Neal^  3  P.  R.  194.    Kennedy,  J. 

61.*  An  assignment  by  a  husband,  under  the  insolvent  act  of  1729-30, 
which  included  all  the  estate  that  he  was  possessed  of  or  entitled  to  io 
right  of  his  wife  or  otherwise,  was  held  to  pass  to  the  assignees  a  legacy 
bequeathed  to  the  wife  and  payable  at  successive  periods,  although  the 
husband  died  before  the  whole  of  the  legacy  was  reduced  into  possessioo. 
Richwine  v.  Heim,  1  P.  R.  373. 

62.  In  Pennsylvania^  the  assignment  of  an  insolvent  debtor,  beiif 
his  own  deliberate  act,  for  the  recovery  of  his  hberty,  and  therefore  for 
a  valuable  consideration,  is  treated,  as  what  it  is  in  fact,  a  spontaneous 
transfer  of  every  interest,  which  he  had  power  to  part  with.  Go  this 
principle  is  Richwine  v.  Ueim,     Siier^s  Casey  4  R.  481.     Gibson, C.J. 

63.  An  assignment  by  a  husband  of  his  wife's  chfses  in  action, as 
collateral  security  for  the  payment  of  a  debt,  does  not  bar  the  wife's 
ri^ht,  in  case  the  husband  dies  before  they  are  reduced  to  possession 
Hartman  v.  Dowdell^  1  R  279. 

64.  Husband  and  wife  joined  in  a  power  of  attorney  to  ^  to  receife, 
for  his  own  use,  so  much  as  should  be  due  to  the  wife  from  the  estate 
of  her  deceased  father,  until  he  should  be  fully  paid  and  satisfied  for  i 
certain  debt  due  to  him;  and  as  soon  as  he  should  receive  his  just  claims, 
to  acconnt  with  them;  **and  irrevocable  until  that  time/'  The  husband 
died  before  any  of  the  wife's  share  of  the  estate  was  paid.  Held,\\iA 
th6  wife  was  entitled  to  recover.     Ibid. 

65.  However  the  opinion  of  the  court  may  have  been  expressed  in 
that  case,  it  certainly  was  intended  to  rule  the  cause,  expressly  on  ihe 
distinction  between  a  voluntary  assignment  and  one  for  value.  Siteri 
Case,  4  R.  473-4.     Gibson,  C.  J. 

QQ,  A  husband  may  nndoubledly  pnss  all  his  wife's  interest  in  a  bond, 
assignable  by  force  of  the  act  of  assembly.  Siter^s  Casey  4  R.  475. 
Gibson,  C.  Jf 

67.  A  deed  by  a  husband,  conveying  the  wife's  choses  in  action  to 
trustees  for  the  benefit  of  the  wife  and  her  child,  though  not  a  reduction 
of  such  choses  into  possession,  nevertheless  passes  not  only  the  inieresi 
of  the  husband,  but  that  of  the  wife  also,  to  the  trustees,  upon  the  trusts 
declared  in  the  deed.  Consequently,  upon  the  death  of  the  hi^band, 
such  choses  in  action  do  not  survive  to  the  wife,  so  as  to  entitle  a  iuis- 
band,  whom  she  has  subsequently  married,  to  claim  them  as  her  pro- 
perty.    Slier' s  CasCy  4  R.  4 68. 

M.  Where  a  recognisance  was  given  to  the  heirs  generally,  ami  ai  the 
same  time  a  bond  given  to  a  female  heir  for  the  amount  of  her  share,  it 
was  held,  that  this  was  not  to  he  considered  as  a  reduction  into  posses- 
sion, so  as  to  prevent  a  recovery  imder  the  recognisance  on  behalf  of  the 
representatives  of  the  surviving  wife.    Addams  v.  Hefferman,  9  W.  529. 

69.  A  husband^  who  takes  the  bond  of  an  executor  for  the  legacy  of 
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his  wife,  and  obtains  a  judgment  upon  it,  thereby  reduces  it  into  posses- 
sion, so  that  upon  his  death  it  will  go  to  his  personal  representatives. 
Siewari's  Jlppeal,  3  W.  &  S.  476. 

70.  Reduction  into  possession  by  a  husband  of  his  wife's  choses  in 
action,  is  in  all  c^ses  prima  facie  evidence  of  conversion  to  his  use;  but 
the  presumption  of  intent  may  be  repelled  by  disproof  of  the  fact  in  the 
particular  instance.     Hindis  Estate,  5  Wh.  138. 

71.  Where  bank  stock  was  bequeathed  during  the  coverture  to  a  wife, 
and  was  transferred  to  the  husband  absolutely,  but  he  gave  a  refunding 
bond  to  the  executor,  with  condition  that,  the  wife,  her  heirs,  executors 
or  administrators,  should  return  the  legacy,  if  required  for  payment  of 
debts,  and  it  appeared  in  evidence  that  the  husband  had  spoken  of  the 
stock  as  the  property  of  the  wife,  and  had  said  that  he  gave  the  refunding 
bond  as  the  surety  of  the  wife,  it  was  held  that  these  facts  were  sufficient 
to  rebut  the  presumption  of  his  having  converted  the  stock  to  his  own 
use.     Ibid. 

72.  A  woman  having  real  and  personal  estate,  married;  and  some 
years  after  the  marriage  the  husband  gave  her  a  certificate  stating  that 
he  had  borrowed  of  her  a  certain  sum,  for  which  he  promised  to  pay  her 
the  interest  annually:  Held,  (in  a  case  between  the  wife  and  the  repre- 
sentatives of  the  deceased  husband)  that  this  paper  furnished  sufficient 
evidence  that  he  held  the  money  as  trustee  for  the  wife,  and  not  in  his 
own  right;  and  that  she  was  not  entitled  to  interest  upon  it.    Ibid. 

73.  The  husband  during  the  coverture  had  put  up  a  steam-engine  on 
the  real  estate  for  the  purpose  of  carrying  on  his  trade:  Heldy  that  his 
representatives  were  entitled  to  remove  it  from  the  premises  after  his 
death.     Jbid. 

74.  Where  an  administrator  de  bonis  non  with  the  will  annexed,  who 
was  also  the  husband  of  a  legatee,  received  assets  sufficient  to  pay  the 
legacy  and  u^d  it  for  his  own  purposes,  and  afterwards  died  indebted  to 
the  estate,  it  was  held,  that  this  was  such  a  reduction  of  the  legacy  to 
possession  as  to  defeat  the  claim  of  his  surviving  wife.  Ellis  v.  Bald^ 
win,  1  W.  &  S.  253. 

75.  Where  a  husband  by  articles  of  separation,  covenanted  with  trus- 
tees that  his  wife  should  have  and  exercise  all  the  rights  of  ^feme  sole^ 
wholly  freed  and  discharged  from  all  his  power  and  authority,  and  that 
she  might  make  a  will  of  her  real  estate,  in  consideration  df  which  the 
trustees  covenanted  that  she  should  not  claim  dower  or  maintenance,  and 
to  indemnify  him  against  her  debts;  and  the  parties  accordingly  sepa- 
rated, and  the  wife  in  the  course  of  the  separation  acquired  some  personal 
property  by  her  own  industry  and  savings,  which  she  bequeathed  by 
will,  and  after  her  death  the  husband  consented  that  the  will  should  be 
proved;  it  was  held  that  her  legatees  were  entitled  to  their  legacies  as 
against  the  executors  of  the  husband.  Estate  of  Mary  Wagner,  2  Ash. 
448. 

76.  A  testator  bequeathed  one  moiety  of  the  residue  of  his  estate  to 
his  daughter  C.  W.,  and  the  other  moiety  to  his  son-in-law  6.  W.  (hus- 
band of  his  daughter  C.  W.),  in  trust  to  pay  the  interest  and  income  to 
his  daughter  E.  E.  during  her  natural  life,  and  on  her  death  he  gave  the 
said  moiety  to  his  said  daughter  C.  W.  her  heirs,  executors,  &c.  and  be 
appointed  G.  W.  executor.    The  testator  lefl  bank  and  other  stocks — the 
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executor  did  not  file  any  inventory,  but  received  the  dividends  od  the 
stock  for  two  or  three  years  after  the  testator's  death,  and  then  sold  the 
stocks  and  received  the  money  without  re-investing  it,  and  afterwards, 
and  after  the  death  of  E.  EL,  C.  W.  was  divorced  from  her  husband  i 
vinculo:  Held^Xhdii  under  these  circumstances  G.  W,  was  not  coa<iidered 
as  having  reduced  into  possession  the  moiety  in  respect  to  which  he  was 
trustee,  and  that  it  survived  to  the  wife  upon  the  divorce.  Kintzinger'i 
EstatCy  2  Ash.  455. 

77.  If  the  proceeds  of  land  devised  to  be  sold  are  given  to  a  feme 
covert,  who  dies  before  there  can  be  a  sale,  and  the  legacy  is  vested, 
the  right  to  it  devolves  on  her  husband;  and  if  he  also  dies  before  the 
sale  it  goes  to  his  representatives,  and  not  to  the  next  of  kin  of  the  wife. 
Bhinehart  v.  Harrisorij  1  Bald.  177. 

78.  Where  there  is  an  actual  sale  of  the  land  in  the  wife's  lifetime, 
and  security  given  for  her  share,  the  husband  is  entitled  as  administra- 
tor.    Biggert  v.  Biggerty  7  W.  563. 

79.  D.  S.  and  wife  executed  a  power  of  attorney  to  J.  S.,  (the  father 
of  D.  S.,)  authorising  him  for  them  and  in  their  name,  to  assign  to  the 
Farmer's  Bank  a  certain  bond  (in  which  the  wife  was  interested)  in 
satisfaction  of  part  or  on  the  whole  of  a  note  due  the  bank  by  J.  S.  Ad 
assignment  of  the  bond  was  made  to  the  bank  by  J.  S.  (reciting  the 
power  of  attorney)  in  his  own  name,  and  with  an  express  promise  lo 
pay  the  amount  if  the  same  could  not  be  recovered  of  the  obligor:  Hdi 
that  this  assignment  did  not  pass  any  right  or  title  to  the  bank,  either 
legal  or  equitable.  Strohecker  v.  Farmer^ s  Bank,  8  W.  188;  S.  C.9 
W.  237. 

80.  Where  on  the  valuation  of  the  real  estate  of  an  intestate,  the 
court  decreed  that  tiie  son  taking  the  estate  should  pay  to  the  seveni 
heirs  their  respective  proportions  thereof,  and  among  others,  "to  S.  F., 
intermarried  with  Anna  Maria,  a  daughter  of  the  intestate,"  and  a  r^ 
cognisance  was  given  by  the  defendant  to  the  commonwealth,  with 
condition  to  pay  "to  the  other  heirs"  of  the  intestate  their  respective 
shares,  &c.,  and  afterwards  Anna  Maria  was  divorced  from  her  said 
husband;  it  was  held,  that  the  right  to  the  money  remained  to  her,  and 
that  she  might  sue  for  it  in  the  name  of  the  commonwealth  to  her  own. 
Hake  v.  Finky  9  W.  336. 

81.  The  courts  of  Pennsylvania  do  not  possess  the  power  exercised 
by  the  Court  of  Chancerji  in  England,  to  insist  on  a  provision  for  the 
wife  when  the  husband  applies  lo  them  for  the  purpose  of  getiing  pos- 
session of  her  personal  property.  Vohe  v.  Barnei,  1  Binn.  365;  S.  P. 
Slifer  v.  Beates,  9  S.  &  R.  183. 

82.  In  Rees  v.  Waters,  (9  VV.  93,)  Judge  Rogers, speaking  of  Yokes. 
J5«rne/,  says,  "It  is  true  that  we  cannot  afford  the  wife  specific  rc.ief 
in  the  same  manner,  and  to  the  same  extent  as  it  could  be  administerei 
to  her  in  a  court  of  equity.  But  this  defect  arises  from  the  non  adap- 
tation of  common  law  forms  alone,"  &c  ;  and  afterwards,  '<  In  a  C35e 
where  a  court  of  chancery  would  relieve  the  wife,  or  where  they  woiiid 
arrest  the  proceedings  at  law  by  an  injunction,  the  same  thing  can  b^e 
done  in  this  state  by  preventing  a  recovery  except  on  terms;  and  in  tins 
view  of  the  case  I  declare  not  only  my  own,  but  the  opinion  also  of  my 
brethren." 
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83.  A  declaration  made  by  a  married  woman  in  the  Orphans'  Court, 
under  the  48th  section  of  the  act  of  the  29th  of  March,  1832,  that  she  is 
willing  that  her  share  of  the  proceeds  of  real  estate,  sold  under  pro- 
ceedings in  partition,  shall  be  paid  to  her  husband  without  security,  &c., 
is  not  binding  on  her,  if  made  before  the  amount  of  such  share  has 
been  duly  ascertained  and  fixed.     Walters'  Estate^  2  Wh.  246. 

84.  If  such  declaration  be  duly  made  after  the  sum  has  been  so  ascer- 
tained, it  seems  that  it  cannot  be  retracted.    Ibid. 

85.  In  a  proceeding  in  the  Orphans'  Court  by  a  husband  to  recover  a 
legacy  to  his  wife,  the  executor  may  set  off  a  bond  of  the  husband  given 
to  the  testator  in  his  lifetime.    Lowman's  Jippeal,  3  W.  &  S.  349. 

86.  But  executors  cannot  apply  a  legacy  given  to  a  wife,  to  the  pay- 
ment of  a  debt  due  by  her  husband  to  a  stranger,  without  the  authority 
or  assent  of  the  husband.     Franer\feldVs  Estate^  3  Wh.  415. 

87.  Where  the  executors  of  a  testator  paid  off  a  bond  given  by  the 
husband  of  a  legatee,  without  having  been  requested  to  do  so  by  the 
obligor,  it  was  heldj  that  they  were  not  entitled  to  a  credit  for  the  amount, 
on  the  settlement  of  their  accounts,  although  the  obligor  afterwards  got 
possession  of  the  bond,  and  refused  to  return  it  to  the  executors.    Ibid. 

88.  A  husband  is  entitled  to  the  proceeds  of  the  share  of  his  deceased 
wife,  of  lands  sold  under  proceedings  in  partition,  on  giving  security  for 
the  payment  of  the  principal  amount  to  her  heirs  after  his  death.  Clep- 
per  v.  Liver  goody  5  W.  1 13. 

89.  Where  real  estate  was  conveyed  to  the  use  of  husband  and  wife 
during  their  joint  lives,  and  to  the  use  of  the  survivor,  with  remainder  to 
the  heirs  of  the  body  of  the  wife,  with  a  proviso  that  the  husband  should 
not  have  power  to  sell  or  dispose  of  the  premises  without  the  voluntary 
consent  of  the  wife;  it  was  held^  that  the  land  might  be  sold  under  an 
execution  against  the  husband  for  the  term  of  his  life;  there  being  no 
words  to  limit  a  trust  for  the  separate  use  of  the  wife.  Stoebler  v.  Knerr, 
5  W.  181. 

90.  Where  the  wife  was  seised  in  fee  of  land  at  the  time  of  the  mar- 
riage, and  the  husband  took  possession  and  made  valuable  improve- 
ments upon  it,  and  afterwards  confessed  a  judgment,  under  which  his 
life  estate  was  sold  by  the  sheriff,  it  was  held^  that  the  purchaser  at  the 
sheriff's  sale  was  entitled  to  recover,  in  ejectment,  from  the  wife,  although 
it  appeared  that  the  husband  had  deserted  her  and  left  her  without  sup- 
port, and  although  evidence  was  given  to  shqgr  that  the  judgment  under 
which  the  sale  took  place  was  collusive  and  fraudulent  Bees  v.  Waters^ 
9  W.  90. 

91.  It  is  true  that  the  law  which  gives  the  property  of  the  wife  to 
her  husband,  imposes  upon  him  the  obligation  of  maintaining  her.  But 
this  obligation  will  only  allow  the  courtno  fasten  upon  the  equitable 
property  of  the  wife,  or  upon  her  choses  in  action,  when  it  is  necessary 
to  call  in  the  aid  of  a  court  of  law  to  recover  theoL    Jd.  95.    Rogers,  J. 

D.  Of  the  hts8band*8  liability  for  his  unfe. 

92.  If  the  wife  give  a  bond  before  coverture,  and  after  her  death,  the 
husband  promise  to  pay  it,  he  is  liable  on  the  express  assumpsit. 
Black  V.  Lee,  2  D.  257. 
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93.  A  wife  cannot  be  recognised  in  law  as  a  citizen  of  another  state 
from  that  of  her  husband.    Dougherty  v.  Snyder,  15  S.  &  R.  90. 

94.  Therefore,  it  seems,  that  a  wife  cannot  sue  her  husband  in  a 
Circuit  Court  of  the  United  States.     Ibid. 

95.  It  is  a  well  settled  principle,  that  the  husband  is  not  bound  by  the 
contract  of  his  wife,  unless  by  some  act  Or  declaration,  prior  or  sQbs&> 
quent  to,  the  contract,  his  consent  may  be  fairly  inferred.  fVebsierj, 
M'Ginnis,  5  Binn.  236. 

96.  But  where  the  wife  of  an  innkeeper  was  entrusted  by  him  wiA  . 
the  ordinary  business  of  the  tavern  in  his  absence,  it  was  held,  that 
she  had  no  authority  to  bind  the  husband,  by  a  special  contract,  to  boail 
stage-drivers,  and  find  hay  and  oats  for  their  horses,  at  less  than  ih 
usual  rates.  .  Jbid. 

97.  In  an  action  against  a  husband  for  necessaries  furnished  to  his 
wife,  after  evidence  given  of  the  marriage,  of  their  living  apart,  without 
'suspicion  that  they  were  man  and  wife,  and  of  a  libel  by  the  wife  for  a 
divorce,  evidence  is  admissible  on  behalf  of  the  plaintiff  to  show  that 
the  wife  had  solicited  the  husband  to  receive  her  again  as  his  wife,  and 
had  offered  to  return  and  live  with  him  as  snch,  and  he  refused  to  re- 
ceive her.     Cunningham  v.  Jrwin,  7  S.  &  R.  247. 

9S.  And  the  evideuce  is  admissible  whether  the  offer  was  made  before 
or  after  the  libel  for  a  divorce.    Jbid. 

99.  In  such  suit  the  plaintiff  may  give  evidence  to  prove  the  general 
condtict,and  means  of  living  of  the  wife  during  the  separation  and  prior 
to  the  time  when  the  plaintiff  furnished  her  with  necessaries.     Ibid. 

100.  The  husband  is  not  exempted  from  liability  for  necessaries  fbr- 
nished  to  his  wife  by  the  pendency  of  a  libel  instituted  by  her  against 
him  for  a  divorce.     Ibid, 

101.  The  husband  is  liable  for  necessaries  furnished  his  wife  dorin? 
her  separation  from  him,  though  it  was  by  her  agreement,  if  she  offer 
to  return  and  he  refuses  to  receive  her,  and  has  furnished  no  means  for 
her  subsistence.    Ibid. 

102.  Such  necessaries  must  in  such  case  be  agreeable  to  the  rank  and 
condition  of  the  husband,  and  he  is  liable  beyond  the  difference  between 
the  sum  earned  by  her  labour  and  the  amount  of  her  necessary  expenses: 
he  must  support  her  himself,  or  pay  those  who  do  support  her,  in  a  rea- 
sonable manner.    Ibid. 

103.  Payment  made  •ona  Jide  t6  the  wife,  in  the  usual  course  of 
dealing,  of  a  debt  due  to  the  htisband,  is  payment  to  the  hustmod. 
Spencer  t.  Tisue,  Add.  316,  319. 

104.  But  if  made  with  intent  to  take  the  management  of  an  esizit 
out  of  the  hands  of  the  husband,  it  is  no  payment.     Ibid. 

105.  Nothing  short  of  a  marriage  de  Jure  can  render  a  man  respoo- 
sible  for  torts  committed  by  his  wife  before  marriage;  therefore,  if  & 
man  marry  a  woman  who  has  already  a  husband  living,  the  former  is 
not  liable  in  trover  for  goods  converted  by  the  woman  previous  to  her 
cohabitation  with  the  defendant.     Overholt  v.  Ellsioell,  1  Ash.  200. 

106.  A  husband  cannot  be  sued  alone  in  trover  for  goods  converted 
by  the  wife  before  the  marriage.     Ibid. 

107.  If  husband  and  wife  live  together,  any  business  in  which  she 
may  be  Qtig^^<^^  \^  ^x^^vvcaed^  unless  the  contrary  be  shown,  to  be  ooo- 
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ducted  by  her  with  his  knowledge,  and  as  his  agent.    If  he  know  that 
she  is  conducting  business  in  his,  or  in  her  own  name,  and  do  not  pro- 
hibit or  prevent  her,  or  make  known  his  dissent,  or  disapprobation,  he  is 
liable  on  such  contracts  as  she  may  make,  and  is  liable,  civilly,  for  such 
frauds  or  other  torts  as  she  may  commit  in  the  course  of  such  business. 
If  the  wife  buy  goods  without  her  husband's  knowledge,  and  he  after- 
"Wards  learns  that  she  has  purchased  them,  if  he  permit  her  to  use  them, 
or  to  retain  possession  of  them,  he  is  liable  for  the  price.   In  such  a  case 
the  possession  of  the  wife  is  the  possession  of  the  husband.    If,  when 
applied  to  for  payment,  he  disown  all  participation  in  her  business,  and 
deny  that  the  purchase  was  made  on  his  behalf,  the  seller  may  elect  to 
treat  such  disclaimer  as  a  disaffirmance  and  rescission  of  the  contract, 
and  may  retake  the  goods,  or,  if  they  be  withheld  from  hiip,  may  bring 
trover  or  replevin  for  them.    If  either  the  husband  or  the  wife  procure 
the  delivery  of  goods  under  the  fictitious  pretext  of  a  purchase  upon 
credit,  without  intending  that  the  seller  should  be  paid  for  them,  this  is 
flioch  a  fraud  as  would  vitiate  the  sale,  and  prevent  the  property  from 
being  changed  by  the  pretended  purchase.    In  order  to  prove  such  a 
fraud,  it  is  not  absolutely  necessary  to  prove  a  false  pretence,  or  other 
direct  artifice,  in  respect  to  the  individual  purchase  sought  to  be  avoided. 
It  may  be  shown  that  the  transaction  immediately  in  issue  was  one  of  a 
series  of  acts,  which  taken  together,  evince  the  existence  of  a  precon- 
ceived design  to  obtain  possession,  without  paying  for  them,  of  a  quan- 
tity of  goods  of  which  those  in  question  are  a  part    Thus  it  may  be 
shown,  that  the  quantity  of  goods  purchased  on  credit,  from  many  persons, 
was  inordinately  large,  in  proporiiori  to  the  regular  purposes  of  the 
apparent  business  of  the  party  obtaining  them;  that  they  were  not  kept 
or  dealt  with  in  a  place  or  in  a  manner  to  indicate  that  they  had  been 
fairly  acquired,  for  the  purposes  of  regular  business;  that  forced  sales 
were  made,  at  an  undervalue,  of  goods  bought  shortly  before  upon  cre- 
dit; that  the  subsequent  conversations  and  deportment  of  the  party  were 
indicative  of  a  design  to  evade  payment,  and  to  make  unjust  appropria- 
tions of  the  property.     The  effect  of  such  evidence  is  for  the  jury.    It 
seems,  however,  that  this  doctrine  ought  not  to  be  extended  so  far  as  to 
enable  the  original  vendor,  who  has  been  imposed  upon,  to  follow  goods 
into  the  hands  of  purchasers  who  have  become  interested  in  them  bona 
fide^  in  the  regular  course  of  business.     M^Kinleyv.  McGregor,  3  Wh. 
369.    Mbott  V.  M'Kinley,  2  M.'220.  e 

E.  Of  feme  sole  traders;  and  of  the  power  of  a  married  woman  generally^ 

in  relation  to  real  estate. 

lOS.  Kfeme  sole  trader,  within  the  meaning  of  the  act  of  1718,  may 
make  herself  liable  for  debts  contracted  in  the  course  of  trade,  or  for  the 
maintenance  of  herself  and  children,  whether  such  debts  are  of  the  nature 
oi  specialties  or  simple  contracts.    Burke  v.  Winkkj  2  S.  &  R.  2S9. 

109.  hfeme  covert  whose  husband,  a  mariner,  has  been  absent  more 
than  two  years,  leaving  her  without  any  support  but  her  labour,  is  ^femt 
sole  trader  within  the  act  of  171S;  and,  as  such,  may  receive  a  distri- 
butive share  of  her  ancestor's  estate.     Valentine  v.  Ford^  2  Br.  193. 

110.  A  married  woman  may  take  by  purchase,  unless  her  husband 
expressly  dissents.    Baxter  v.  Smithy  6  Binu.  427. 
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111.  If  a  lease  be  made  to  a  married  woman,  and  the  assent  of  the 
husband  may  be  inferred  from  circumstances,  or  if  the  stipulations  on 
the  part  of  the  wife  have  been  complied  with,  the  lessor,  apd  those 
claiming  under  him,  are  bound.    Ibid. 

112.  It  is  well  settled,  that  in  this  state  ^feme  covert  cannot  mah 
a  will  of  her  land.     West  v.  West,  10  S.  &  R.  448. 

113.  An  agreement  by  2i  feme  covert  for  the  partition  of  her  real 
estate,  is  binding,  without  a  separate  examination  and  acknowledgment; 
particularly  if  it  be  to  her  advantage,  and  not  objected  to  by  her,or  those 
claiming  under  her.     Rhoads's  Esiate,  3  R.  420. 

114.  A  parol  agreement,  by  the  husband  of  a  tenant  in  common,  to 
make  partition,  afterwards  ratified  by  her  by  deed  duly  acknowledged, 
is  binding;  and  in  an  action  by  one  of  the  parties  to  the  partition,  the 
original  contract  may  be  declared  on,  and  it  is  not  necessary  to  aver  the 
ratification  specially.     Walter  v.  Walter^  I  W.  292. 

115.  If  partition  be  made  between  tenants  in  common,  who  VLrefema 
covert  J  and  mutual  releases  be  executed  to  the  husbands,  they  do  not 
vest  absolute  estates  in  them,  but  only  in  trust  for  their  wives.  Bat  if 
such  releases  do  not  recite  the  partiUon,  but  a  monied  consideration 
only,  a  purchaser  without  notice  would  take  an  absolute  estate.  Weda 
V.  Haasy  3  W.  &  S.  520. 

116.  Where  partition  had  been  made  between  husband  and  wifem 
right  of  the  wife  and  •^j  and  an  agreement  was  afterwards  made  betveen 
the  husband  and  Jij  to  refer  the  question  of  the  amount  due  for  owelty  of 
partition  to  arbitration,  and  the  arbitrators  awarded  a  certain  sum  to  the 
wife,  after  which  the  husband  died;  it  was  held^  that  the  husband  had 
power  to  bind  her  by  the  submission,  and  that  the  wife  surviving  misbt 
maintain  an  action  on  the  award.  Sirawbridge  v.  Fuiiston,  1  W.  iS. 
517. 


F.  0/  property  settled  to  the  separate  use  of  a  wife. 

117.  A  testator  devised  to  his  married  daughter  B,  "the  use,  issues. 
and  profits"  of  his  lands  and  tenements  at  N,  to  hold  to  her  during  her 
natural  life,  &c.,  and  by  codicil  reciting  the  devise  in  the  will,  and,  "on 
further  consideration,"  devises  the  same  to  C  and  2>,  "in  irusi for  tk 
use,  benefit,  and  behoof  o{  my  daughter  B,  for  and  during  her  natural 
life,  they,  or  the  survivor,  to  rent  out  in  the  best  manner,  so  that  no 
waste  is  made  of  the  timber,  and  the  best  care  that  can  be  to  preserve 
the  land  from  abuse  by  extravagant  tillage,  she,  the  said  B,  to  have  all 
the  rents,  issues,  and  profits  for  and  during  her  natural  life,"  and  a: 
her  decease  to  her  male  heirs,  &c.  Held,  that  there  being  no  clear  intent 
manifest  that  the  devise  was  intended  for  the  separate  useof  B,  the  hus- 
band was  entitled  to  the  rents  and  profits.  [Smith,  J.  doubting.]  Tor- 
bert  V.  Twining  4'  «^->  1  Y.  432.  [But  see  the  remarks  upon  this  case 
by  C.  J.  TiLGHMAN  in  6  S.  &  R.  468.]  [This  decision  has  never  been 
overruled,  and  must  be  regarded  as  having  become  a  rule  of  property  in 
the  state.  It  is  not  impugned  in  the  slightest  degree  by  «/flf77ifs<?«  ^• 
Brady,  6  S.  &  R.  466.     Evans  v.  Knorr,  4  R.  %^.    Kennedy,  J.] 

118.  Although  it  was  once  doubted  whether  a  legacy  given  immedi- 
ately to  a  married  woman  without  the  intervention  of  a  trustee  was  not 
subject  to  the  disposition  of  the  husband,  yet  it  is  now  settled  law,  tbat 
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a  husband  may  be  considered  as  a  trustee  for  his  wife's  separate  use. 
Jameson  v.  Brady y  6  S.  &  R.  467. 

119.  In  Pennsylvania,  although  from  the  want  of  a  court  of  chancery 
no  decree  can  be  made  for  the  husband  to  convey  to  a  trustee,  yet  the 
courts  of  law  will  consider  him  a  trustee,  and  the  wife  will  have  all  the 
beneficial  effects  flowing  from  that  consideration.  Ibid, 

120.  Therefore,  where  property  is  bequeathed  to  the  wife  for  her  se- 
parate use,  a  debt  due  by  the  husband  to  the  testator  cannot  be  set  off 
against  an  action  by  the  husband  and  wife  for  the  legacy.   Ibid. 

121.  A  bequest  to  a  feme  covert  ^^for  her  own  usej^  was  held  to  be 
a  bequest  for  her  separate  use,  and  not  liable  to  the  husband's  debts. 
Ibid. 

122.  A  testator  bequeathed  money  to  his  children,  directing  that  his 
daughter's  share  should  not  be  paid  to  her,  but  should  be  paid  to  her 
children  as  they  came  of  age.  By  a  codicil  he  provided,  that  the  share 
of  his  daughter  should  be  paid  to  her  if  she  should  be  divorced  from  her 
husband,  or  forced  to  leave  him:  Held^  that  this  was  to  be  considered  a 
legacy  to  her  separate  use^  in  the  events  mentioned  in  the  codicil.  Perry 
V.  Boileauj  10  S.  &  R.  208. 

123.  Where  money  was  lent  by  a  wife  to  her  husband,  who  signed  an 
engagement  to  repay  it  to  her,  the  parties  being  at  the  time  residents  of 
Louisiana^  the  laws  of  which  country  recognised  such  contracts  as  valid; 
it  was  held,  that  the  wife  might  maintain  an  action  in  Pennsylvania 
against  the  executors  of  her  husband  to  recover  the  amount,  although 
she  could  not  have  sued  him  in  his  lifetime.  Dougherty  v.  Snyder,  15 
S.  &  R.  84. 

124.  If  a  man  devise  real  estate  to  trustees  to  raise  a  sum  of  money, 
which,  when  raised,  they  are  to  put  out  at  interest  on  landed  security, 
and  to  pay  the  interest  annually  to  his  daughter,  a  feme  covert,  for  her 
separate  use  and  benefit  during  her  natural  life,  her  receipt  to  be  a  suffi- 
cient discharge;  she  may  release  her  interest,  though  no  express  power 
of  appointment  be  gi^en  by  the  will.  Newlin  v.  Newlin,  1  S.  &  R.  275. 

125.  In  such  case,  a  release  by  the  husband  and  wife,  to  the  trustees, 
executors,  and  residuary  devisees  of  the  will,  is  good,  and  it  is  not  neces- 
sary that  the  wife  should  be  separately  examined,  according  to  the  act  of 
assembly.  Ibid.  [The  case  of  Newlin  v.  Newlin  was  hastily  determined 
on  an  exception  to  evidence.  Lancaster  v.  Dolen,  1  R.  231.  Gibson, 
C.  J.] 

126.  '^  I  give  and  devise  to  my  two  daughters,  when  they.shall  arrive 
at  the  age  of  twenty  years,  to  each  04000,  to  be  vested  in  stock,  so  that 
they  shall  receive  the  interest;  and  I  do  hereby  appoint  my  wife  E.,and 
my  brother-in-law  T.  B.,  their  trustees."  Held,  that  this  did  not  create 
a  trust  for  the  sole  arid  separate  use  of  the  daughters.  Skinner  v.  Brad-, 
ford,  1  M.  52. 

127.  The  rule  is,  that  the  intervention  of  trustees,  to  whom  a  devise 
or  bequest  is  made  for  the  use  of  a  married  woman,  is  not  of  itself  suffi- 
cient to  determine  it  to  be  for  her  separate  use.  Evans  v.  Knorr,  4  R, 
66.   Kennedy,  J. 

128.  One  devised  to  6.  K.,  his  executor,  and  to  his  heirs  and  assigns, 
a  certain  tract  of  land,  which  he  purchased  of  W.  S.  E.,aIso  all  the  goods 
and  chattels  assigned  to  him  by  the  said  W.  S.  E.^  <<  to  bold  to  him^  the 
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said  G.  K.,  bis  heirs  and  assigns  in  trust  only  to  and  for  the  sole  and  se- 
parate use  of  A.  E.,  the  wife  of  the  said  W.  S.  E.,  and  her  heirs  and 
assigns  forever,  so  that  the  same  shall  not  be  in  any  manner  subject  to 
any  of  the  debts,  contracts,  or  engagements  of  her  husband.  I  also  give 
and  bequeath  unto  the  said  6.  K.  the  sum  of  SlOOO,  in  trust  for  the  mt 
of  the  said  A.  E.:"  Held^  that  the  bequest  of  SlOOO  was  not  for  the  tok 
and  separate  use  of  the  wife.     Ibid, 

129.  A  testator,  after  devising  certain  portions  of  his  real  estate  to  cer- 
tain of  his  children  at  a  valuation,  and  declaring  that  if  any  of  his  chil- 
dren should  refuse  to  accept  the  property  at  the  value  he  had  affixed  to 
it,  the  eldest  son  should  be  entitled  to  take  it,  and  so  on  to  the  youngest; 
and  if  all  the  sons  refused,  the  same  right  should  devolve  upon  the  daugh- 
ters in  succession;  directed  that  all  his  estate,  or  the  value  of  it  sboold 
be  equally  divided  among  his  ten  children  to  wit,  (naming  his  seven  sods 
and  three  married  daughters,)  '<  and  if  one  or  the  other  of  my  children 
should  depart  this  life,  then  his  bequest  or  legacy  shall  come  to  the  b^ 
of  his  body."  Held^  that  this  bequest  to  the  married  daughters  wasoot 
to  their  separate  use,  but  passed  to  their  respective  husbands.  Krauu 
y.Beitel,  3  R.  199. 

130.  A  wife  may  acquire  a  separate  property,  in  equity,  by  an  agree- 
ment with  her  husband  without  the  intervention  of  trustees,  AfEtn- 
nan  v.  Phillips,  6  Wh.  571. 

131.  Where  a  married  woman  having  money  to  her  separate  use  in 
the  hands  of  t^.  a  third  person,  made  a  will  respecting  it  which  she  de- 
stroyed, and  afterwards  gave  t/df.  verbal  directions  as  to  the  disposal  of  it 
after  her  death;  but  the  objects  of  her  bounty  were  notfoimd  by  the  spe- 
cial verdict;  it  was  Ae/J,  that  the  disposition  was  void  for  uncertainty; 
that  she  died  intestate;  and  (hat  her  husband  was  entitled  to  recover  the 
fund  as  her  administrator.     Ibid. 

132.  A  fe7ne  covert  joined  her  husband  in  a  deed  of  her  real  estate, 
but  never  separately  acknowledged  it,  by  which  she  conveyed  the  estate 
to  trustees  for  the  payment  of  her  husband's  debts*,  and  then  in  trust  for 
her  separate  use.  They  afterwards  separated,  and  the  wife  by  an  in- 
strument purporting  to  be  her  last  will,  disposed  of  the  property  and 
died:  Held,  that  the  disposition  was  void.    West  v.  IVest,  10  S.  &  R.  445. 

133.  It  is  a  general  principle,  that,  where  the  wife  permits  her  hus- 
band to  receive  the  profits  of  her  separate  estate,  and  particularly  where 
they  live  together,  and  the  expenses  of  house-keeping  are  paid  by  him, 
the  presumption  is,  that  it  was  the  intention  of  the  wife  to  make  a  gift  ol 
the  profits  to  the  husband.     AfGlinsei/^s  *dppeal,  14  S.  &  R.  64. 

134.  Therefore,  where  a  wife  permitted  her  husband  to  receive  the 
rents  of  her  separate  estate,  which  were  generally  expended  in  the  pur- 
chase of  goods  for  a  store  kept  in  the  name  of  the  wife,  in  their  dwelling- 
house;  and,  upon  his  dying  intestate,  she  administered  to  his  estate,  and 
accounted  for  the  goods  in  the  store  as  his;  it  was  held  that  she  was  not 
entitled  to  retain  against  his  estate  the  amount  of  the  rents  received  bj 
him.     Ibid. 

135.  Where  a  husband,  before  marriage,  covenants  with  his  intended 
wife,  that  she  may  dispose  of  her'  land  by  will,  a  devise  during  coverture 
is  good,  and  her  heir  at  law  is  bound,  although  the  legal  estate  is  not 
vested  \u  Uwsl^es,  Barnes  v.  Irvin,  2  D.  199;  S.  C,  by  name  Barnes, 
V,  Hart,\X.%%\. 


HUSBAND  AND  WIFE.  BJT 


136.  A  feme  covert ^  seised  of  a  separate  estate  under  a  deed  of  settle- 
ment, with  power  inter  alia  to  make  a  will,  executes  a  bond,  and  dies 
after  making  a  will,  in  which  she  directs  the  payment  of  her  debts. 
QuerCy  Whether  the  bond  binds  her  estate  in  the  hands  of  her  execu- 
tors.    Smith  V.  BrodheaePs  ExWs^  4  D.  115. 

137.  hfeme  covert^  entitled  under  a  marriage  settlement  to  a  sum  of 
money  settled  on  her  to  her  sole  and  separate  use,  and  after  her  death, 
without  issue,  to  her  next  of  kin,  may,  by  an  instrument  freely  and  vo- 
luntarily executed  under  her  hand  and  seal,  direct  the  whole  amount  in 
the  hands  of  the  trustee,  or  his  assignees,  to  be  paid  to  her  husband. 
Dallam  v.  Wampole,  1  P.  C.  C.  116. 

138.  Kftmt  covert  in  respect  to  her  separate  estate  is  deemed  Vifeme 
sole  only  to  the  extent  of  the  power  clearly  given  by  the  instrument  by 
which  the  estate  is  settled,  and  has  no  right  of  disposition  beyond  it. 
Lancaster  v.  Dolauj  1  R.  247.  Thomas  v.  Foltvelly  2  Wh.  1 1.  Dor- 
ranee  v.  Scott,  3  Wh.  309.  Wallace  v.  Coston^  9  W.  137. 

139.  If  a  woman  has  express  power  to  charge  her  separate  estate,  per- 
haps from  the  spirit  of  our  decisions  we  may  ultimately  be  of  opinion 
that  to  bind  the  separate  estate,  an  express  contract  or  one  necessarily 
implied  will  be  required.     Wallace  v.  Coston,  9  W.  138.    Rooers,  J. 

140.  Where  the  trust  was  to  pay  the  rents  to  the  feme  without  being 
subject  to  the  contract,  &c  of  any  future  husband,  but  without  any  power 
of  disposing  of  the  estate,  and  the  woman  wrote  a  letter  to  an  aunt  in 
which  she  promised  that  her  board  should  be  paid^  &c.;  it  was  held^  that 
a  person  who  provided  for  the  aunt  was  not  entitled  to  recover  the  amount 
from  the  husband  and  wife.     Wallace  v.  CostoUj  9  W.  137. 

141.  It  is  the  settled  law  of  Pennsylvania,  that  a  married  woman  is 
to  be  deemed  to  possess  Y)0  power  in  respect  to  her  separate  estate,  but 
what  is  positively  given,  or  reserved  to  her,  by  the  instrument  creating 
such  estate.     Thomas  v.  Folwelly  2  Wh.  11. 

142.  Where  by  a  deed  made  aAer  marriage,  real  estate  was  conveyed 
in  trust  for  the  separate  use  of  Ji^  the  wife  of  the  grantor;  the  trustee 
to  receive  the  rents  and  profits,  and  pay  the  same  over  to  «/?,  or  to  such 
person,  and  in  such  manner  as  she  should  appoint;  it  was  held,  that  she 
had  no  power  to  devise  the  estate  by  an  instrument  in  nature  of  a  will. 
Ibid. 

143.  A  house  and  lot  of  ground  were  conveyed,  by  deed  of  bargain 
and  sale,  to  a  trustee,  his  heirs  and  assigns,  in  trust  to  permit  S.,  the  wife 
of  J.,  to  take  the  rents  and  profits  for  her  separate  use  as  if  she  were  a 
Jeme  sole,  so  that  the  same  should  not  be  subject  to  the  debts  of  her  hus- 
band; and  after  her  death,  to  such  uses  as  she  should  appoint  by  will; 
and  in  default  of  such  appointment,  and  in  case  she  should  not  dispose 
of  the  premises  at  private  sale,  which  she  was  thereby  authorised  to  do 
whenever  she  could  dispose  of  the  same  to  the  benefit  of  herself  and 
children,  then  to  and  for  the  use  of  such  child  or  children  as  she  should 
leave,  &c.  An  action  on  the  case  for  obstructing  a  right  of  way,  was 
brought  against  J.  and  S.  his  wife,  and  judgment  was  obtained  against 
both,  under  which  the  premises  were  levied  upon  by  the  sheriff  and  sold : 
Heldj  that  the  purchaser  acquired  no*  title.  Pullen  v.  Rianhard,  1 
Wh.  514. 
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144.  A  married  woman  having  a  separate  estate  may  give  orlendthe 
income  of  it,  if  at  her  disposal,  to  her  husband  as  to  any  other  peisoD. 
When  it  is  uncertain  whether  money  received  by  such  husband  was  in- 
tended as  a  gift  or  a  loan,  the  jury  in  an  action  against  the  husband's  ex- 
ecutors may  take  into  consideration  among  other  circumstances,  evideoce 
given  to  prove  that  harmony  did  not  always  exist  between  the  husbaod 
and  wife.     Towers  v.  Hagner^  3  Wh.  48. 

145.  Where  money  has  been  lent  by  a  wife,  having  a  separate  estate, 
to  her  husband,  the  statute  of  Hmitations  does  not  begin  to  run  agaios 
the  debt,  until  the  death  of  the  husband.     Ibid, 

146.  Interest  should  be  allowed  on  such  debt,  in  an  action  against  the 
executors  of  the  husband,  from  the  time  of  his  death;  and  where  then 
has  been  coercion  or  other  improper  conduct  on  the  part  of  the  husband, 
the  jury  may  give  interest  for  the  time  before  his  death.    Ibid, 

147.  A  married  woman  having  a  power  of  appointment  for  her  sepi- 
rate  use  and  disposal,  may  execute  the  same  for  the  benefit  of  her  bos- 
band.     Hoover  v.  Samaritan  Society ^  4  Wh.  445. 

148.  A  deed  conveying  certain  real  estate  in  trust  for  v^,  a  roanied 
woman,  contained  a  proviso  declaring  that  it  should  be  lawful  for  ter, 
notwithstanding  coverture,  by  any  deed  or  deeds  to  be  by  her  signedaod 
sealed  it)  the  presence  of  two  or  more  witnesses,  to  revoke  all  or  any  of 
the  uses,  &c.,  and  to  declare  new  and  other  uses  of  the  same,  as  to  ber 
might  seem  proper,  and  that  after  the  said  uses,  &c  should  be  so  revoked, 
&c  it  should  be  lawful  for  her  by  any  deed  or  deeds,  &c  under  her  band 
and  seal  attested  as  aforesaid,  to  grant,  bargain  and  sell,  dispose  of  aud 
convey  the  premises  to  any  person  or  persons,  &c.  either  absolutely,  or 
by  mortgage  to  secure  the  payment  of  such  sum  and  sums  as  she  might 
from  time  to  time  borrow  for  her  separate  use  and  disposal,  &c.  •i?,  with 
her  husband,  by  indenture  of  mortgage,  duly  signed,  sealed  and  wii- 
nessed,  reciting  the  power,  and  that  she  had  borrowed  a  certain  sum  of 
money,  for  which  the  husband  had  given  bond,  revoked  the  former  iises, 
and  by  the  same  instrument  appointed  the  premises  to  be  held  forme 
use  of  the  mortgagee,  &c.:  Held,  1.  That  the  power  was  well  executed 
in  respect  to  the  instrument.  2.  That  it  was  not  a  valid  objection  to  ih« 
execution,  that  the  money  was  borrowed  by  the  husband  for  hisownuac. 
and  not  for  the  separate  use  of  ./^.     Ibid. 

149.  By  a  settlement  made  in  anticipation  of  marriage,  the  personal 
property  of  a  womaq  was  conveyed  to  trustees,  in  trust  after  the  mar- 
riage, "to  pay  the  rents,  issues,  profits  and  proceeds  of  the  same,"  to  her. 
to  her  sole  and  separate  use  during  her  coverlure,  and  if  she  should  sur- 
vive her  intended  husband,  then  to  assign  the  same  to  her  absolutelr. 
with  a  power  of  appointment  by  will.  The  marriage  took  place,  and 
some  years  afterwards,  the  husband  took.a  lease  of  a  tavern,  which  was 
supplied  with  furniture  and  other  necessary  and  suitable  articles  by  a 
purchase  made  with  the  wife's  trust  funds  in  the  name  of  the  trustees. 
The  husband  and  wife  lived  together  in  the  tavern,  the  business  of  which 
was  conducted  by  him  for  about  five  years,  when  the  goods  wer«  levied 
upon  by  an  execution  issued  at  the  suit  of  a  creditor  of  the  husband. 
Heldy  that  these  goods  were  nor  liable  to  the  husband's  creditors,  iW- 
ley  v.Haub^  5  Wh,  117. 
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150.  A  husband  has  no  peculiar  right  to  administration  of  his  wife's 
separate  estate.     Saulnier^s  estate^  3  Wh.  442. 

151.  Where  a  married  woman,  having  a  separate  estate,  died  in  1830, 
ind  administration  was  granted  to  a^,  and  on  his  death,  in  1835,  admin* 
stration  de  bonis  non  was  granted  to  B,  a  creditor,  it  was  held,  that  the 
3rphans'  Court  were  not  bound  to  revoke  the  letters  of  administration  on 
the  application  of  the  appointee  of  the  surviving  husband.     Ibid. 

152.  If  a  married  woman,  having  a  separate  estate,  becomes  discovert, 
the  restraints  upon  the  disposal  of  the  estate  inconsistent  with  its  general 
character,  which  attached  during  coverture,  cease  to  exist  while  she  is 
fill  juris.     Smith  v.  Starr ,  3  Wh.  62. 

153.  A  testator  appointed  W.  R.  and  M.  W.  executors,  and  em- 
powered them  to  sell  certain  real  estate;  and  the  moneys  thence  arising 
she  bequeathed  to  her  two  daughters,  A.  C.  and  M.  W.,  and  to  her  son 
W.  R.,  equally  to  be  divided  among  them;  but  the  share  allotted  to  her 
daughter  A.  C.  she  directed  to  be  held  by  her  brother  W.  R.,  in  trust  for 
her  separate  use,  and  not  to  be  liable  to  her  husband's  control,  &c.;  add- 
ing, ''and  it  shall  be  in  her  power  to  dispose  of  the  same  by  any  writing 
in  the  nature  of  a  will,  notwithstanding  her  state  of  marriage;  and  if 
she  shall  die  without  having  made  such  disposition  thereof,  then  the  said 
personalty  •shall  go  to  her  daughter  R."  Letters  testamentary  were 
granted  to  W.  R.  alone.  At  the  date  of  the  will,  the  husband  of  A.  C. 
was  alive.  After  his  death,  W.  R.  and  A.  C.  con^yed  their  undivided 
two-thirds  of  the  real  estate  to  M.  W.  Held  that  the  conveyance  was 
Talid,  and  vested  the  whole  title  in  M.  W.    Ibid, 

154.  A  testator  bequeathed  as  follows: — "Item.  What  moneys  may 
be  received  by  my  executors  from  W.  F.'s  estate  towards  the  payment 
of  a  debt  of  010,000,  which  he  owes  me,  it  is  my  will,  shall  be  invested 
by  my  executors  in  trust  for  the  sole  use  and  benefit  of  my  grand-daugh- 
ter M.  F.;  but  if  she,  the  said  M.  F.,  should  die  before  me,  then  it  is  my 
will  and  I  do  direct  that  the  same  be  paid  to  her  daughter."  M.  F.  sur- 
Tived  the  testator,  and  also  survived  her  husband  W.  F.  and  married  a 
second  time.  Held^  that  the  trust  for  her  separate  use  ceased  on  her  dis- 
coverlure,  and  was  not  revived  upon  her  second  marriage;  and,  there- 
fore, that  the  trustees,  under  an  assignment  made  by  her  and  her  second 
husband,  were  entitled  to  recover  the  fund  from  the  trustee  appointed 
under  the  will.     Hamersley  v.  Smith,  4  Wh.  126. 

G.  Cf  the  contracts  of  a  married  woman,  and  other  cases  arising  from  the 

relation  of  husband  and  wife. 

155.  The  bond  of  a  married  woman,  though  she  join  in  it  with  her 
husband,  is  absolutely  void;  and  a  judgment  entered  on  such  bond  by 
virtue  o\  a  warrant  of  attorney  annexed,  executed  by  the  wife  together 
with  her  husband,  is  also  void  as  respects  the  wife  and  her  estate;  and  a 
judgment  upon  a  scire  facias  issued  upon  such  judgment,  is  also  void  as 
respects  the  wife  and  her  estate.    Dorrance  v.  Scott,  3  Wh.  309.   Ken- 

9SDT,  J. 

156.  A  married  woman  being  seised,  in  fee  of  certain  real  estate,  her 
husband  by  deed  of  bargain  and  sale  conveyed  all  his  right,  title  and 
interest  in  his  wife's  real  and  personal  estate  to  a  trustee,  his  heirs,  exe- 
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cutors,  administrators  and  assigns,  in  trust,  to  permit  the  wife  to  manage, 
let  and  demise  the  real  estate,  and  receive  the  personal  estate  for  her 
separate  use,  with  power  to  her  to  bargain  and  sell,  and  by  any  deed, 
conveyance,  or  assurance,  in  the  law  executed  under  her  hand  aod 
seal,  in  the  presence  of  two  or  more  credible  witnesses,  to  grant  and 
convey  all  or  any  part  of  the  premises,  unto  any  person  or  persons,  and 
for  such  uses,  &c.  as  she  should  think  proper,  and  receive  and  apply  the 
purchase-money  for  her  sole  and  separate  use,  &c.;  with  power  also  to 
appoint  by  will.  Afterwards,  the  husband  and  wife  executed  a  bond 
and  warrant  of  attorney,  in  the  presence  of  two  witnesses,  of  whom 
the  trustee  was  one.  Judgment  was  entered  on  the  bond,  by  virtue  of 
tfie  warrant  of  attorney,  and  a  sdre  facias  quart  executionetn  non  was 
issued  and  judgment  obtained  upon  it  Afterwards,  the  land  of  the  vife 
was  sold  by  virtue  of  proceedings  upon  a  mortgage  given  by  the  hos- 
band  and  wife,  and  the  surplus  proceeds,  after  satisfying  the  mortgaire, 
were  brought  into  court.  Held^  that  the  judgment  on  the  scire  fanas 
was  not  a  lien  on  the  land;  and  that  the  plaintiff  was  not  entitled  to  be 
paid  out  of  the  fund  in  court    Ibid. 

157.  A  wife  who  joins  her  husband  in  a  deed  containing  a  coveoiot 
of  general  warranty,  is  not  liable  on  the  covenant  after  her  husband^s 
death,  although  she  was  separately  examined,  &c  Chambers  v.  Spenar, 
5  W.  404. 

158.  Husband  and  wife  being  seised,  in  right  of  the  wife,  of  a  tract 
of  land,  conveyed  the  same  by  deed,  duly  and  separately  acknowledged. 
to  t^,  one  of  the  children,  in  fee.  On  the  same  day  ^  executed  a  bond 
to  the  grantors,  with  condition  to  pay  them  a  certain  sum  anoaalij 
during  their  lives,  and  the  life  of  the  survivor  of  them,  and  at  the  de- 
cease of  the  survivor,  to  pay  a  certain  principal  sum  ioB^CundD. 
other  descendants  of  the  husband  and  wife.  The  wife  survived  her 
husband;  and  after  his  death,  cancelled  the  bond,  and  executed  an  in- 
strument reciting  that  the  bond  was  given  to  her  while  she  was  a  mar- 
ried woman,  and  incapable  in  law  of  making  a  contract,  and  declaring 
her  dissent  thereto.  J2  then,  at  her  request,  gave  another  bond  in  ihe 
same  penalty,  with  condition  to  pay  her  the  same  annuity,  and  after  her 
death  to  pay  the  principal  to  E,  another  of  her  children.  In  an  action 
brought  by  C  and  I)  against  t/^,  after  her  death,  to  recover  their  share 
of  the  principal  of  the  first  bond,  it  was  heldy  that  the  act  of  the  inoiher 
in  cancelling  the  first  bond,  did  not  operate  to  divest  the  right  of  the 
plaintitTs  in  the  principal  sum.     Pratt  v.  Letms,  4  Wh.  22. 

159.  An  order  of  the  Mayor's  Court,  after  a  conviction  of  a  husbar.il 
for  desertion  of  his  wife,  &c.,  that  the  defendant  pay  a  certain  snm  per 
week  to  the  guardians  of  the  poor  for  the  use  of  the  wife,  give  securitr. 
&c.,  and  stand  committed  uniil  the  judgment  be  complied  with,  is  noi 
affected  by  the  subsequent  discharge  of  the  defendant's  person  under 
the  insolvent  law,  except  as  to  the  payments  then  due;  aiid  where, 
after  such  sentence  and  discharge,  the  former  desertion  continuing,  the 
Mayor's  Court  made  a  second  order  upon  the  defendant  to  pay  a  weekly 
sum  to  the  guardians  of  the  poor,  to  give  security,  and  to  stand  comrDii- 
ted,  &c.,  the  Supreme  Court  aflSrmed  the  first  order,  and  reversed  the 
second.     New  house  v.  Commonwealth^  5  Wh.  82. 

160.  A.  testator  having  two  daughters,  Ji  and  JB,  and  no  other  chi!- 
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dren;  and  having  certain  shares  of  bank  stock,  bequeathed  one-half  of 
the  number  of  shares  to  his  daughter  «/?,  who  was  at  that  time  unmar- 
ried; but  said  nothing  respecting  the  remaining  shares.  I:Ie  gave  several 
legacies  of  other  stocks  and  effi^ts  to  %A  and  B^  and  appointed  his 
nephew  C,  his  son-in-law  Z>,  (husband  of  B)  and  his  two  daughters,  A 
and  By  to  be  executors.  About  a  month  after  the  probate  of  the  will, 
A  by  an  instrument  (not  actually  sealed)  reciting  that  the  omitted  shares 
were  believed  to  have  been  intended  by  her  father  for  her  sister  JS, 
granted,  assigned,  &c.  the  said  shares  to  B  for  her  sole  and  absolute 
properly,  and  requested  the  executors  of  her  father  to  transfer  them  to 
her.  The  shares  were  accordingly  transferred  by  the  executors  to  B\ 
and  in  the  settlement  of  their  accounts,  they  claimed  credit  for  such 
transfer:  Held^  on  exception  to  such  credit,  that  in  the  absence  of  evi- 
dence  of  mistake  or  direct  fraud  or  imposition,  there  was  nothing  in  the 
relation  in  which  C,  the  executor,  or  his  wife  B  stood  towards  Aj  to  re- 
quire the  court  to  rescind  the  assignment  and  transfer.  Delamater^a 
Esiatej  1  Wh.  362. 

,161.  When  a  husband  takes  a  joint  obligation  to  himself  and  wife  for 
a  debt  due  to  himself  alone,  it  is  a  gift  to  the  wife,  who  takes  as  a  joint 
purchaser,  and  by  survivorship,  and  in  her  own  right,  unless  the  proceeds 
should  be  wanted  on  a  deficiency  of  assets,  for  the  payment  of  creditors, 
or  perhaps  legatees.     Gibson  v.  Todd^  1  R.  455. 

162.  Therefore  an  action  on  a  judgment,  obtained  by  husband  and 
wife,  for  a  debt  due  to  the  husband  in  his  own  right,  should,  after  the 
death  of  the  husband,  be  brought  in  the  name  of  the  wife,  as  surviving 
plaintiff,  and  not  in  the  name  of  the  administrator  of  *the  husband:  but 
the  court  will  protect  the  interests  of  the  administrator,  as  representing 
creditors,  &c.    Ibid. 

163.  An  agreement  by  the  defendant  in  such  case,  with  ihe  husband 
in  his  lifetime  to  give  him  credit  on  a  larger  debt  which  h«  had  against 
him,  is,  if  executed,  an  extinguishment  of  the  judgment;  and  if  not  exe- 
cuted it  is  nqt  a  reduction  of  the  judgment  into  possession  by  the  hus- 
band.   Ibid, 

164.  It  is  settled  that  chancery  will  not  execute  an  agreement  between 
husband  and  wife  to  live  separate  and  apart  from  each  other.  M^ Ken- 
nan  V.  Phillips y  6  Wh.  571. 

165.  But  where  an  agreement  was  made  between  a  husband  and 
wife  for  a  separation,  and  the  wife  covenanted  to  relinquish  all  claim  to 
his  estate,  and  the  husband  agreed  to  pay  her  a  certain  sum  of  money; 
which  money  was  paid  to  her;  and  they  lived  separate  from  each  other, 
and  afterwards  she  died,  having  put  the  money  out  at  interest;  it  was 
Keldy  that  she  had  acquired  a  separate  property  in  this  money,  which  was 
subject  to  her  disposition  as  Bifeme  sole.     Ibid. 

166.  A  voluntary  stipulation,  between  husband  and  wife,  by  which  a 
competent  alimony  is  secured  to  the  latter,  in  a  case  of  separation  from 
irreconcilable  differences,  is  not  forbidden  by  the  law  of  Pennsylvania. 
Carey  v.  Pat  ton,  2  Ash.  140. 

167.  Where  husband  and  wife  entered  into  articles  of  separation 
under  seal,  with  a  trustee,  by  which  the  husband  stipulated  to  pay  a 
a  certain  sum  per  week  to  his  wife  adequate  to  her  cbmfortable  support, 
which  was  regularly  paid,  it  was  held  that  he  was  not  liable  for  goods 
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furnished  to  her  by  a  tradesman,  after  the  date  of  the  articles,  alihongh 
it  did  not  appear  that  the  plaintiff  had  had  any  notice  or  knowledge  o( 
the  articles,  or  that  the  separation  was  a  matter  of  general  notoriety; 
there  having  been  no  purchases  by  ttte  wife  on  credit  previously  to  the 
separation;  but  the  husband  had  once  in  company  with  his  wife  pur- 
chased certain  articles  of  the  plaintiff,  for  which  he  paid  at  the  time. 
Ibid. 

168.  In  an  action  on  the  case  for  enticing  away  the  plaintiff's  wife,  it 
was  held  that  evidence  was  admissible  on  the  part  of  the  defendant  of 
declarations  made  by  the  wife  to  the  witness,  a  physician,  shortly  before 
her  departure,  of  ill  treatment  by  her  husband;  the  declarations  having 
been  made  at  a  time  when  the  witness  saw  marks  of  ill  usage  upon  her 
person,  and  the  witness  having  thereupon  advised  her  to  leave  her  hus- 
band.    Gilchrist  v.  Bale^  8  W.  355. 

169.  In  an  action  on  the  case  against  three  for  enticing  away  the 
plaintiff's  wife,  it  was  held  that  a  recovery  by  the  plaintiff'  against  one 
of  the  defendants  in  an  action  of  trespass  for  criminal  conversation  vith 
the  same  woman,  per  quod  consortium  amisit^  4*^.,  during  the  time  laid 
in  the  action  on  the  case,  being  in  substance  for  the  same  transactioo, 
was  admissible  in  evidence  under  the  general  issue,  and  a  bar  to  the 
plaintiff's  recovery.     Ibid. 

170.  In  an  action  on  the  case  for  enticing  away  the  plaintiff's  wife, it 
is  not  necessary  to  lay  in  the  declaration  a  request  to  deliver  up  the  wife 
and  a  refusal.     Ibid., 


H.  Cf  dower. 

(a)  Of  what  estate  a  woman  is  dowable. 

171.  A  woman  is  not  entitled  to  dower,  unless  the  husband  is  seised 
in  fact  or  in  law,  of  the  freehold,  as  well  as  of  the  estate  of  inheritance, 
during  the  coverture.     Shoemaker  v.  Walker,  2  S.  &  R.  556,  Appx. 

172.  Therefore,  dower  cannot  be  demanded  of  an  estate,  the  remainder 
in  fee  of  which  was  vested  in  the  husband,  subject  to  a  life  estate,  in  a 
third  person,  which  remainder  the  husband  had  aliened  during  coverture. 
Id.  554. 

173.  Where  land,  hefd  under  a  warrant  and  survey,  had  been  sold  in 
the  year  1755,  the  widow  was  held  not  entitled  to  dower.  Dodsonv* 
DaviSy2  Y.  168. 

174.  A  widow  is  not  entitled  to  dower  in  lands  held  by  improvement 
rights  alone.     Kelly  v.  Mahan,  2  Y.  515. 

175.  By  the  usage  and  law  of  Pennsylvania,  a  woman  is  entitled  to 
dower  of  a  trust  estate.     Shoemaker  v.  fValker,  ut  supra. 

176.  And  she  is  dowable  of  an  equity  of  redemption.  Reed  v.  Morri- 
son, 12  S.  &  R.  18. 

177.  And,  although  the  mortgage  be  given  for  the  purchase-money  of 
land,  on  the  same  day  that  the  conveyance  of  the  land  is  made,  yet,  the 
husband  has  such  a  seisin  as  will  entitle  the  wife  to  dower,  subject  lo 
the  mortgage.     Ibid. 

178.  But  if  the  wife  join  in  a  power  of  attorney,  informally  acknow- 
ledged, for  the  sale  of  the  land,  for  the  purpose  of  paying  the  hus- 
band's debVs,  ^ivd  sables  ate  made  in  his  lifetime,  and  after  his  death  she 
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calls  the  attorney  to  account  for  the  proceeds,  and  receives  the  surplus, 
equity  would  prevent  her  recovering  the  dower.    Ibid, 

179.  A  woman  is  entitled  to  dower  of  land,  claimed  as  the  estate  of 
her  late  husband,  but  of  which  hd  did  not  die  in  actual  possession,  the 
possession  being  in  another,  who  claims  by  title  adverse  to  the  heirs. 
Oalbraith  v.  Green,  13  S.  &  R.  85. 

180.  The  widow  of  an  intestate,  tenant  in  common,  may  maintain  a 
writ  of  dower,  as  at  common  law,  for  her  third  of  her  husband's  propor- 
tion of  the  land.    Brown  v.  Adams^  2  Wh.  188. 

(b)  JVhen  the  widow  may  be  endowed;  of  her  entry  into  her  husband* a  land, 

and  of  her  privileges. 

181.  The  right  of  dower  attaches  immediately  on  the  death  of  the 
husband;  and  the  widow  may  be  endowed  temporarily,  though  there  be 
a  deficiency  of  personal  estate  to  pay  debts,  and  though  upon  a  sale  of 
part  of  the  lands,  her  dower  will  decrease  in  proportion.  Price  v.  John- 
son,  4  Y.  526. 

182.  A  woman  entitled  to  dower  cannot  enter  on  the  lands  of  her  hus- 
band until  it  be  assigned  to  her  and  set  out,  either  by  the  heir,  terre- 
tenant,  or  sheriff,  in  certainty.  And  even  if  she  recover  dower  of  the 
land,  she  cannot  enter  before  execution  issued.  Evans  v.  fPebi,  1  Y. 
425-6. 

183.  And  though  she  has  entered  into  possession,  yet  the  heir  or  devisee 
may  recover  against  her^  without  assigning  her  do>j^er.    Ibid. 

184.  So,  before  assignment  of  dowry,  the  assignee  of  the  widow  can- 
not maintain  ejectment.    Jones  v.  Hollopeterj  10  S.  &  R.  326. 

185.  Tenant  in  dower  may  clear  woodland,  assigned  to  her  in  dower, 
without  being  guilty  of  waste;  provided  she  does  not  exceed  the  relative 
proportion  of  cleared  land,  considered  as  to  the  whole  tract.  Hastings 
T.  Crunckletony  3  Y.  261. 


(e)  By  what  acts  of  the  wife  she  will  be  barred  of  dower;  and  herein  in 
what  manner  deeds  by  husband  and  tvife  are  to  be  acknowledged  by  the 
wife. 

186.  A  jointure  will  be  available  to  bar  dower  in  the  case  of  an  infant, 
wherever  it  would  be  so  in  the  case  of  an  adult.  Shaio  v,  Boyd,  5  S.  & 
R.  311. 

187.  But,  a  naked  contract  by  an  infant,  in  expectation  of  marriage, 
with  the  consent  of  her  parent  and  guardian,  is  not  sufficient  to  bind  her 
real  estate,  except,  perhaps,  in  favour  of  the  issue,  where  they  are  pur- 
chasers.   Ibid. 

188.  Where  a  female  infant,  in  contemplation  of  marriage,  with  con- 
sent of  her  parent  and  guardian,  gave  her  bond  in  consideration  of  500 
dollars,  to  be  paid  to  her  by  her  intended  husband's  executors,  &c.,  after 
his  decease,  engaging  to  release  her  dower  on  lands  of  which  he  should 
die  seised,  and  after  the  death  of  her  husband,  the  500  dollars  were  paid 
to  her,  and  she,  by  deed — being  still  a  minor — released  her  dower  to  the 
heirs  and  representatives  of  her  deceased  husband,  and  the  money  was 
appropriated  by  her  second  husband  to  his  own  use;  it  was  Md  that 
she  was  not  barred  of  her  right  of  dower,  but  that  she  might  recover  in 
an  action  of  dower  without  refunding  or  tendering  the  money.    Id,  309. 


814  HUSBAND  AND  WIFE. 


189.  Husband  and  wife  conveyed  the  lands  of  ibe  wife  to  tnmees,in 
trusty  to  the  use  of  them  during  their  joint  lives,  and  after  the  decease  of 
either  of  them,  to  the  use  of  the  survivor,  in  fee.  The  consideration 
was  marriage  and  five  shillings.  The  deed  was  acknowledged  by  the 
grantors,  before  a  justice  of  the  Common  Pleas,  and  the  wife  beiug  sepa- 
rately and  privately  examined  before  him,  declared  that  she  executed 
the  said  indenture  with  her  full,  free,  and  voluntary  consent,  which  a^ 
knowledgment  was  endorsed  by  the  justice,  under  his  hand  and  seal,0Q 
the  indenture.  Heldyihai  the^deed  was  valid;  this  mode  of  examination 
of  femes  covert  having  generally  prevailed  in  the  province  from  its  first 
settlement.     Davey  v.  Turner j  1  D.  11. 

190.  So,  where  a  husband  and  wife  conveyed  lands  of  the  wife  (in 
1727)  without  an  acknowledgment  or  private  examination  of  the  latter, 
it  was  heldj  that  the  deed  was  valid,  it  appearing  in  evidence  that  it  had 
been  the  constant  usage  of  the  province  {ox  femes  covert  to  convey  their 
estate  in  that  manner.     Lloyd  v.  Taylor^  1  D.  17. 

191.  If  husband  and  wife  mortgage  the  lands  of  the  wife  without  her 
acknowledging  the  same,  the  lands  of  the  wife  are  bound  only  during  the 
life  of  the  husband.    James  7.  Lyon,  3  Y.  471. 

193.  A  wife,  living  separate  from  her  husband,  executes  a  release  to 
him  of  her  right  of  dower,  in  consideration  of  a  certain  sum,  secured  (o 
her  annually  for  her  life  by  the  purchaser  of  a  tract  of  land  from  her 
husband,  and  after  her  death  receives  the  annuity  up  to  the  period  of 
bringing  the  suit;  ruled,  that  the  jury  might  presume  a  redelivery  of  the 
release  after  the  death  of  the  husband.     Evans  v.  Evans,  3  Y.  507. 

193.  A  power  of  attorney  executed  out  of  the  state  by  husband  and 
wife,  but  not  acknowledged  by  the  wife  according  to  the  acts  of  as- 
sembly, conveys  no  authority  to  sell  the  wife's  land.  Sweigart  r. 
Frey,  8  S.  &  R.  299. 

194.  Dower  is  not  barred  by  a  conveyance  of  the  husband's  land  by 
husband  and  wife,  unless  the  deed  is  acknowledged  agreeably  to  the  act 
of  24lh  February,  1770.  Kirk  v.  Dean,  2  Binn.  341.  (Yeate-sJ- 
dissenting.) 

195.  The  substantial  requisites  by  which  the  interests  of  married 
women  were  intended  to  be  guarded  by  the  legislature,  must  appear  on 
the  face  of  the  acknowledgment  to  have  been  pursued.  IVafson  v. 
Bailey,  1  Binn.  470.  Evans  v.  The  Commonwealth,  4  S.  &:  R.  273. 
Thompson  v.  Morrow,  5  S.  &  R.  289.  Watson  v.  Mercer,  6  S.  \  R. 
49.    Fowler  v.  APClurg,  Id.  143.  Jourdan  v.  Jourdan,  9  S.  &:  R.273. 

1 96.  And  those  requisites  are,  that  she  be  separately  examined,  iha: 
she  have  a  knowledge  of  the  nature  and  consequences  of  the  act  she  s 
about  to  perform,  and  that  her  will  in  the  performance  of  it  be  free. 
Evans  v.  The  Commomvealth,  4  S.  &  R.  273. 

197.  Thus,  an  acknowledgment  of  the  execution  of  a  deed  of  bargain 
and  sale  by  husband  and  wife,  of  the  wife's  lands,  before  a  judge  of  ihe 
Common  Pleas,  in  the  following  words,  "  personally  appeared  before 
me,  &c.  the  within  named  *^  and  B,  his  wife,  and  acknowledged  thein- 
denture  to  be  their  act  and  deed,  and  desired  that  the  same  mifrlii  be 
recorded,  she,  the  said  B,  being  of  full  age,  and  by  me  ejrarnifud 
apart, '^^  is  not  sufficient  to  pass  the  wife's  estate.  fVdtson  v.  Bailey,  1 
Binn.  47. 
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198.  And  where  a  certificate  merely  stated  that  the  wife  was  of  full 
age,  and  separately  and  apart  examined,  and  the  contents  of  the  deed 
made  known  to  her,  without  stating  that  she  declared  that  she  executed 
the  deed  voluntarily,  it  was  held^  to  be  insufficient.  Evans  v.  The 
Commonwealthj  ut  supra. 

1 99.  So,  it  must  appear  on  the  face  of  the  certificate,  that  the  wife  was 
separately  examined.    Jourdan  v.  Jourdan^  9  S.  &  R.  268. 

200.  It  is  not  sufficient  to  inralidate  an  acknowledgment  by  ^feme 
covert y  that  a  third  person  was  present  with  her  and  the  magistrate,  after 
the  husband  had  withdrawn.    Jones  v.  Maffet^  5  S.  &  R.  523. 

201.  But  if  the  directions  of  the  law  are  substantially  complied  with, 
it  is  not  necessary  that  the  prescribed  form  should  be  strictly  pursued. 
Mlntire  v.  Ward^  5  Binn.  301.    Shatter  v.  Brandy  6  Binn.  435. 

202.  Thus,  a  certificate  of  an  acknowledgment  by  husband  and  wife, 
that  the  indenture  was  their  act  and  deed,  &c.  she,  the  said  wife,  <<  being 
of  full  age,  separate  and  apart  from  her  said  husband  examined,  and  the 
full  contents  made  known  to  her,  voluntarity  consenting  thereto^^  is 
good.     Shatter  v.  Brand,  6  Binn.  435. 

203.  It  is  necessary  that  it  should  appear  on  the  face  of  the  certificate, 
that  the  contents  of  the  deed  were  made  known  to  the  wife  by  the  jus- 
tice, or  that  she  did  in  fact  knqw  them.  APIntire  v.  Wardy  5  Binn. 
296.  Bamet  v.  Bamety  15  S.  &  R.  71.  Steete  v.  Thompson,  14  S.  & 
R.  84. 

204.  But  it  is  enough  if  it,  in  any  manner,  appear  that  she  was  ac- 
quainted with  the  contents.  No  particular  form  is  necessary,  and  the 
words  of  the  act  of  1770  need  not  be  used,  if  its  directions  are  substan- 
tially complied  with.     APIntire  v.  Wardy  5  Binn.  296,  301. 

205.  As,  where  a  certificate  stated  that  the  wife  acknowledged  the 
indenture  to  be  her  act,  and  "the  premises  Mcrcin  mcn/ionec?'*  to  be 
bargained  and  sold,  &c.  to  the  grantee,  it  was  held,  that  the  acknowledg- 
ment was  effectual.     Ibid, 

206.  The  authority  of  the  decision  in  Watson  y.  Baitey,  [ante  §  195,] 
is  not  to  be  considered  as  at  all  impaired  or  affected  by  Mlntire  v.  fVardy 
or  any  other  previous  case.  Watson  v.  Mercery  6  S.  &  R.  49.  [Where 
an  acknowledgment  in  precisely  the  same  terms,  as  Watson  v.  Baileyy 
was  held  to  be  insufficient.  ,  S.  P.  under  the  same  acknowledgment, 
Fowler  v.  M'Clurg,  6  S.  &  R.  143.] 

207.  And  a  certificate,  that  "  the  said  My  and  -S,  his  wife,  came  before 
the  subscriber,  Wy  a  justice,  &c.  and  acknowledged  the  indenture  to  be 
their  act  and  deed,  and  desired  the  same  might  be  recorded  as  such;  the 
said  E  being  by  me  separately  and  apart  examined  from  her  husband, 
she  being  of  full  age,  knowing  the  contents y  and  freely  consenting 
thtretOy^  was  held  to  be  sufficient.    Talbot  v.  Simpsony  1  P.  C.  C.  188. 

208.  Where  the  certificate  of  the  magistrate  does  not  state  that  the 
feme  covert  was  of  full  agCy  the  presumption  is,  that  she  was  of  full 
age,  and  the  contrary  must  be  proved.  Batten  v.  Bigelowy  1  P.  C.  C.  452. 

209.  Parol  evidence  is  not  admissible  to  supply  the  defects  in  the  cer* 
tificate;  as,  to  prove  by  declarations  of  the  wife  that  she  executed  the 
deed  voluntarily,  or,  that  she  knew  the  contents.  Watson  v.  Baileyy  1 
Binn.  470.  Jourdan  v.  Jourdan^  9  S.  &  R.  268.  Bamet  v.  Bamet ^  15 
S.  &  R.  71. 
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210.  Unless,  it  seems y  in  cases  of  forgery  or  fraud.  Bamet  v.  BangH^ 
ut  snpra. 

211.  But  pnrol  evidence  is  admissible  to  show  that  after  her  hosbanA 
death,  she  delivered  the  deed  and  ratified  it.  Jmirdan  v.  Jourdan^%%. 
&  R.  268. 

212.  And  such  delivery  may  be  presumed  from  circumstances.   KH 

213.  Evidence  of  circumstances  going  to  show  a  family  arrangemoc 
at  the  execution  of  the  deed,  is  admissible;  and  for  this  purpose,  a deii 
defectively  acknowledged  would  be  acknowledged.    Ibid. 

214.  Where  the  certificate  omitted  to  state  that  the  person  bdc 
whom  the  acknowledgment  was  made,  was  a  justice  of  the  peace,itvis 
held  that  parol  evidence  might  be  given  that  he  was  an  acting  justice  fi[ 
the  peace  at  the  time.     Scott  v.  Gallagher^  11  S.  &  R.  347. 

215.  The  act  of  1826,  curing  defects  in  previous  acknowledgments p( 
deeds  by^eme^  covert  did  not  apply  to  a  case  in  which  judgment  had 
been  rendered  by  the  court  below  previous  to  its  passage.  Bamd^. 
Bamet y  15  S.  &  R.  72. 

216.  An  acknowledgment  of  a  deed  made  by  husband  and  wife,  in 
Baltimore  county,  Maryland^  where  they  resided,  before  two  justices 
of  the  peace  for  that  county,  whose  certificate  was  accompanied  bytfae 
attestation  of  the  clerk  of  the  county,  under  the  seal  of  the  county  co«t, 
that  the  persons  who  took  the  acknowledgment  were  principal  magis- 
trates and  justices  of  the  Common  Pleas  of  that  county,  and  that  ibere 
were  no  superior  magistrates  or  peace  officers  in  the  county  at  the  tioe, 
was  heldy  to  be  a  sufficient  acknowledgment,  within  section  3,  of  the  act 
of  1770.     M'lntyre  v.  Ward,  5  Binn.  296;  S.  C.  3  Y.  424. 

217.  An  acknowledgment  by  d^feme  covert  of  a  deed  for  lands  in  the 
county  of  %^y  made  in  the  county  of  B,  before  a  justice  of  the  peace  for 
the  county  of  t^,  is  void.    Share  v.  Anderson^  7  S.  &  R.  43. 

218.  But  if  a  feme  coverty  whose  acknowledgment  of  a  deed  is(k- 
fective,  afterwards  join  as  executor  in  a  suit  to  recover  the  purcba«- 
money  of  lands  conveyed  by  such  deed,  she  cannot  take  advantage  of 
the  defect,  and  will  be  held  to  have  affirmed  the  deed.    Ibid. 

219.  Where  the  certificate  stated  that  the  acknowledgment  was  made 
before  ^  and  By  two  justices  of  the  peace  of  Washington  county,  Mary- 
landy  without  stating  that  they  were  the  chief  officers  of  the  place,  or 
any  proof  being  given  that  they  were  so,  it  was  held  that  the  ackoov- 
ledgrnent  was  insufficient.    Cassell  v.  CookCy  8  S.  &  R.  268. 

220.  If  a  deed  purporting  to  be  by  husband  and  wife  of  the  husband'j 
lands,  be  proved  by  evidence  of  the  handwriting  of  a  subscribing  wit- 
ness, the  title  of  the  grantee  is  not  divested,  although  it  should  be  proved 
that  the  wife^s  signature  is  forged.    Scott  v.  Gallagher,  11  S.  &  R.  S47, 

221.  The  payment  of  part  of  the  purchase-money  of  land,  the  pro- 
perty of  a  feme  coverty  in  her  presence,  cannot  prejudice  her  right  to 
claim  the  land  after  the  termination  of  the  coverture,  if  she  did  not  exe- 
cute a  conveyance  according  to  law.  Delancy  v.  Af' JSTcen,  1  W.  C.  C. 
R.  354. 

222.  Where  a  testator  devises  real  estate  to  trustees,  to  raise  a  sum  of 
money,  which,  when  raised,  they  are  to  put  out  at  interest  on  landed 
security,  and  to  pay  the  interest  annually  to  his  daughter,  a y2rm«  coverty 
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for  her  separate  use  and  benefit,  and  the  husband  and  wife  release  all 
demands  upon  the  estate  of  the  testator,  it  is  not  necessary  that  the  wife 
should  be  separately  examined.     Newlin  v.  Newliuy  1  S.  &  R.  275. 

223.  Husband  and  wife  conveyed  the  estate  of  the  wife,  by  a  deed 
defectively  acknowledged  on  the  part  of  the  wife.  After  the  death  of 
the  husband  and  wife,  her  heirs  brought  an  ejectment  and  recovered  the 
land,  and  remained  in  possession  until  after  the  passage  of  the  act  of 
1826,  though  for  a  period  short  of  twenty-one  years:  Heldj  that  the  act 
cured  the  defects  of  the  acknowledgment,  so  as  to  enable  those  who 
claimed  under  the  deed,  to  recover  back  the  land  in  ejectment.  Mercer 
V.  Watson,  1  W.  330. 

224.  The  act  of  1826  was  not  intended  to  be  confined  to  the  dise  of 
purchasers,  for  a  valuable  consideration,  from  husband  and  wife;  in 
every  case  of  a  bona  fide  conveyance,  whether  to  a  volunteer  or  pur- 
chaser, the  remedy  is  applicable.     Id.  355.     Gibson,  C.  J. 

225.  Under  the  act  of  1826,  an  acknowledgment  by  a  wife,  made  pre- 
viously to  the  1st  of  September,  1826,  before  an  officer  authorised  by 
law  to  take  it,  will  be  sufficient,  although  it  should  not  appear  by  the 
certificate  that  she  was  separately  examined.  Tate  v.  StooltzfooSj  16 
S.  &  R.  35. 

226.  The  certificate  of  the  judge  or  jUwStice  as  to  the  acknowledgment 
of  a  deed  by  a  married  woman,  is  to  be  judged  of  solely  by  what  ap- 
pears on  the  face  of  the  certificate  itself;  and  parol  evidence  of  what 
passed  at  the  time  of  the  acknowledgment  is  not  admissible  for  the  pur- 
pose of  contradicting  the  certificate,  except  in  casesof  fraud  and  imposi- 
tion.   Jamison  v.  Jamison,  3  Wh.  457. 

227.  An  indenture  of  mortgage  between  •/?  and  B  recited  that  A  was 
indebted  in  a  certain  bond  to  ^,and  in  consideration  thereof,  and  of  one 
dollar  to  him  paid,  &c.,  hath  granted,  &c.,  and  doth  grant,  &c.  a  certain 
tract  of  land,  (describing  it,)  together  with  the  appurtenances,  and  all 
the  estate,  right,  title,  &c.,  in  them  the  said  «/^  and  SY\\s  wife,  of,  in,  and 
to  the  same:  Habendum  to  the  said  B  his  heirs  and  assigns:  provided, 
that  if  the  said  %^  and  S  his  wife,  or  their  heirs,  executors,  &c.  shall  pay 
the  amount  of  the  bond  at  the  time  appointed,  then  the  indenture  to  be 
void,  &.C.  The  deed  was  signed  and  sealed  by  both  husband  and  wife, 
and  acknowledged  by  both,  and,  as  respects  the  wife,  after  a  separate  ex- 
amination, &c.  The  land  mortgaged  was  the  estate  of  the  wife:  Heldf 
that  the  deed  was  sufficient  to  pass  the  estate  of  the  wife.     Ibid. 

228.  A  mortgage  of  the  wife's  real  estate  executed  by  husband  and 
wife  to  secure  a  debt  of  the  husband,  and  acknowledged  by  the  wife  in 
the  manner  required  by  law  in  respect  to  absolute  conveyances,  will  bind 
the  estate.    Ibid, 

229.  A  certificate  of  an  acknowledgment  of  a  deed  by  a  married 
woman,  stated  that  <<she  being  of  full  age,  separate  and  apart  from  her 
husband  by  me  examined,  declared  that  she  did  voluntarily  of  her  own 
free  will  and  accord,  seal  and  acknowledge  the  within  indenture  with- 
out coercion  of  her  said  husband,  the  contents  being  by  me  first  made 
known  to  her:"  Held,  that  this  was  sufficient.    Ibid. 

230.  Where  a  vendor,  who  was  a  justice  of  the  peace,  had  cove- 
nanted that  a  third  person  should  convey  certain  land  to  his  vendee,  it 
was  heldy  that  he  was  hicompetent  to  take  the  separate  acknowledg- 
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ment  of  the  wife  of  such  third  person  to  a  deed  conveying  the  land,aiii 
'that  such  acknowledgment  was  void.     Withers  v.  Baird^  7  W.  227. 

231.  A  vendee  under  articles  of  agreement,  to  which  the  wife  was 
not  a  party,  is  not  entitled  to  specific  performance  where  the  wife  re- 
fuses to  join  in  the  conveyance  in  bar  of  her  dower.  Clark  v.  Sttier^ 
7  W.  107. 

232.  And  where  the  vendee,  under  such  circumstances,  has  made  a 
tender  and  demanded  performance  generally,  he  cannot  afterwards  re- 
cover in  ejectment  subject  to  the  wife's  dower.     Ibid. 

233.  Where  a  deed  of  ^feme  covert  was  acknowledged  by  her  befoR 
a  judge  of  the  Circuit  Court  of  the  county  of  H.,  in  the  state  of  Indiaoar 
it  WS&  held  to  be  good  under  the  act  of  1819;  the  court  being  a  commoi 
law  court,  although  the  certificate  was  under  the  private  seal  of  the 
clerk,  thSre  being  no  seal  of  the  court.    Creigh  v.  Beelinj  1  W.  &  S.  83. 

(d)  Whether  dower  is  barred  by  the  sale  of  the  husband's  lands  for  thepa^ 
ment  of  his  debtSy  or  by  a  conveyance  or  mortgage  by  the  husband. 

234.  It  has  been  held,  under  the  acts  of  assembly  for  making  lands 
chattels  for  the  payment  of  debts,  that  as  to  lands  taken  in  executioo 
after  the  death  of  the  debtor,  the  widow  is  barred  of  her  dower.  Graff 
V.  Smithes  ^dmWsj  1  D.  484.     Shippen,  Pres. 

235.  Dower  is  barred  by  a  sale  of  the  land  under  a  levari  /acias,Qia 
a  mortgage  exectited  by  the  husband  a/on^,  after  marriage.  Scoiii. 
Crosdahy  2  D.  127;  1  Y.  75. 

236.  So,  by  a  sale  of  mortgaged  land  by  executors  for  the  payment 
of  debts,  under  a  power  in  the  will,  and  with  the  consent  of  the  mon- 
gagee.     Howell  v.  Lay  cocky  cited  2  D.  128;  1  Y.  75;  4  D.  301,  in  note, 

237.  But,  a  sale  by  order  of  the  Orphans'  Court,  for  the  payment  (K 
the  debts  of  the  decedent,  does  not  affect  the  right  of  the  widow  ofa 
deceased  alienor  of  the  land  to  recover  her  dower  in  the  land.  Leina- 
fveaver  v.  Stoevery  1  W.  &  S.  160. 

238.  And  a  fraudulent  mortgage  made  for  the  purpose  of  defeaung 
the  wife's  dower,  or  even  a  mere  voluntary  mortgage,  will  not  bar  ber 
right  of  dower.     Killenger  v.  Reidenhauery  6  S.  &  R.  531. 

239.  But  such  mortgage  would  not  be  invalid  as  to  any  other  claim 
of  the  widow;  than  her  third,  such  for  instance  as  her  right  under  the 
intestate  laws,  where  the  husband  dies  without  issue.     Ibid, 

240.  And  in  a  proceeding  on  such  mortgage,  it  seems  the  widow  may 
be  let  in  to  defend  pro  interesse  suoy  and  the  court  may  modify  the 
judgment  so  as  to  give  the  mortgagee  a  lien  on  the  whole  interest  as  to 
the  real  debt;  and  for  the  whole  amount  subject  to  the  widow's  third. 
Id.  535. 

241.  Where  to  a  scire  facias  on  a  mortgage  the  widow  of  the  mort- 
gagor pleaded  her  claim  of  dower,  and  the  plaintiff  by  his  replication 
admitted  the  claim,  and  judgment  was  entered  generally  for  the  plaintiff, 
on  a  verdict  for  the  amount  of  the  mortgage,  under  which  judgment  an 
execution  was  issued,  and  the  land  levied  on  and  sold  without  regard  to 
the  widow's  dower,  the  execution  was  held  to  be  erroneous.  Beiden- 
hauer  v.  Killingery  11  S.  &  R.  119. 

242.  Tenant  in  dower  is  not  chargeable  with  a  moiety  of  the  debts  of 
an  mlesV^X^.     Price  v,  JohnsoUy  4  Y.  526. 

243.  VfYiei^oTi^\tv*\\v'^V<^\v\^\\5:N»£^o^^  his  estate  to 
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trustees  for  the  benefit  of  his  creditors,  and  the  trustees  sold  the  real 
estate,  and  applied  the  proceeds  towards  payment  of  the  debts  of  the 
insolvent,  and  afterwards  the  insolvent  executed  an  obligation  to  the 
trustees,  for  the  payment  of  money,  and  died  intestate,  having  judgments 
unsatisfied  against  him;  it  was  held^  that  the  widow  was  not  barred  by 
the  assignment,  and  might  recover  her  dower  in  an  action  against  the 
vendee  of  the  trustees.     Keller  v.  Michael^  2  Y.  300. 

244.  Where  lands  of  the  husband,  of  which  he  became  seised  in  fee 
tail  during  the  marriage,  are  sold  on  judgments  obtained  against  him, 
and  he  afterwards  suffers  a  common  recovery,  without  making  his  wife 
a  party,  or  her  executing  the  deed  to  lead  the  uses,  or  any  separate  exa- 
mination of  her,  and  she  survives  him,  she  is  not  barred  of  her  dower. 
Sharp  V.  Fettity  1  Y.  389. 

(e)  TFhen  a  devise  to  the  wife  will  he  considered  as  a  bar  of  her  dower,  and 

other  cases, 

245.  Equity  will  interpose  against  the  wife's  claim  of  dower  only  in 
the  following  cases:  1st,  where  the  implication  that  she  shall  not  have  both 
the  devise  and  the  dower,  is  strong  and  necessary.  2dly,  where  the 
devise  is  entirely  inconsistent  with  the  claim  of  dower;  and  3dly,  where 
it  would  prevent  the  whole  will  from  taking  effect:  that  is,  where  the 
claim  of  dower  would  overturn  the  will  in  told,    Kennedy  v.  Nedrowj 

2  D.  4 1 S.     Hamilton  v.  Buckwalter^  2  Y.  389.     M"  Cullough  v.  ^llen^ 

3  Y.  10.     Creacrqft  v.  Wions,  Add.  351.     Evans  v.  Webby  1  Y.  424. 

246.  Dower  cannot  be  barred  by  a  collateral  recompense:  the  devise 
of  anything  to  a  wife  cannot  be  averred  to  be  in  bar  of  dower,  because 
a  will  imports  a  consideration  in  itself;  and  a  devise  without  any  other 
matter  is  to  be  taken  as  a  benevolence^  and  the  devisee  deemed  s,  pur- 
chaser.   Blackford  v.  Kennedy.     Kennedy  v.  Wister^  cited  1  D.  418. 

247.  Even  if  the  wife  takes  a  larger  estate  under  the  will  than  her 
dower,  yet  if  it  is  not  said  to  be  in  lieu  thereof,  it  is  now  held  that  it  shall 
not  go  in  ademption  of  her  dower.  Evans  v.  Webby  1  Y.  425.  Yeates,  J. 

248.  Where  one  bequeathed  to  his  wife  certain  articles  of  furniture  and 
stock,  ^^  together  with  the  interest  of  one-third  part  of  the  price  of  his 
real  estate  when  soldj^  it  was  ruled  that  the  bequest  being  absolutely 
inconsistent  with,  and  repugnant  to,  the  claim  of  dower,  the  widow  should 
be  put  to  her  election.    Duncan  v.  Duncan^  2  Y.  302. 

249.  If  a  testator  order  land  to  be  sold,  and  legacies  to  be  paid  out  of 
the  proceeds,  and  the  widow  bring  an  action  of  dower,  this  is  such  an 
election  as  would  bar  her  from  claiming  a  share  of  the  money  as  person- 
alty.    Wilson  V.  Hamilton'^  9  S.  &  R.  424. 

250.  A  bequest  by  a  husband  to  his  wife  o(  one-third  of  his  personal 
estate,  together  with  the  use  of  one-third  of  his  lands,  while  she  re- 
tnained  his  widofv,  and  also  one  cow,  over  and  above  her  thirds,  and. 
all  the  rest  of  his  estate  to  his  children,  will  bar  the  widow  of  her  dower, 
on  acceptance  of  the  devise.    Creaeraft  v.  Dille,  3  Y.  79;  S.  C.  Add.  351. 

251.  Devise  to  the  testator's  wife  of  ^^all  my  lands  in  L.  to  hold 
during  her  natural  life  of  widowhood,  she  making  no  waste  thereon: 
but  in  case  she  marries,  she  is  then  to  leave  the  plantation,  receiving  50/., 
a  horse,  saddle,''  &&  The  testator  then  devised  the  residue  of  his 
estate  to  his  children.    The  widow  married  a  second  husband,  and 
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received  the  legacy  of  50/.  Held,  that  she  was  not  entitled  both  to 
dower  and  the  land  devised;  and  that  having  made  her  election^  bet 
claim  of  dower  was  barred.     Hamilton  v.  Buckwalter,  2  Y.  389. 

252.  The  determination  of  her  election  by  a  widow,  mast  be  by  plaia 
and  explicit  acts,  under  a  full  knowledge  of  the  circumstances  of  the 
testator,  and  of  her  own  rights.     Duncan  v.  Duncan,  2  Y.  302. 

253.  Therefore,  where  a  bequest  was  made  to  a  wife  of  certain  articlei 
of  furniture,  &c  ^  together  with  the  interest  of  one-third  part  of  the  reil 
estate  when  sold,"  and  the  widow  received  the  specific  articles  bequeath- 
ed, and  petitioned  the  Orphans'  Court,  as  guardian  of  two  children,  bon 
after  the  making  of  the  will,  for  a  partition,  under  which  the  premie 
were  adjudged  to  the  eldest  son,  he  paying  her  one-third  part  of  the  in- 
terest of  the  valuation,  it  was  ruled  that  she  did  not  determine  her  elec- 
tion by  (hese  acts,  but  was  still  entitled  to  demand  her  dower.     Ibid, 

254.  j9  bequeathed  to  his  wife  ^, several  parcels  of  land,  and  sumsof 
money,  and,  inter  alia,  devised  to  her  the  moiety  of  a  farm  of  five  hun- 
dred acres  in  fee,  provided  that  if  she  should  marry  again,  she  should 
have  the  said  moiety  only  during  her  life,  with  a  power  to  bequeath  the 
same  at  her  decease  to  any  but  her  second  husband  and  his  heirs.  Afcer 
the  death  of  %/^,  B  brought  an  action  of  partition  against  the  devisees  of 
the  other  moiety  of  the  farm.  Held,  1.  That  the  devises  to  B  were  not 
a  satisfaction  of  her  dower.  2.  That  she  was  not  estopped  by  the  pro- 
ceedings in  the  action  of  partition  from  recovering  in  an  action  of  dower. 
Kennedy  v.  Nedrow,  1  D.  415. 

255.  Where  one  devised  to  his  wife  sundry  specific  articles,  and  also 
"200/.  to  be  paid  to  her  in  cash  one  year  after  the  sale  of  his  real 
estate,*'  and  directed  that  his  wife  and  children  should  live  together  on 
his  real  estate,  and  equally  enjoy  the  profits  thereof,  until  his  sons  should 
come  to  the  age  of  twenty  one,  when  he  ordered  it  to  be  sold,  and  the 
proceeds  to  be  given  to  his  youngest  sons,  &c.,  it  was  held,  that  there  was 
no  such  absolute  inconsistency  and  repugnancy  in  this  devise,  as  to  bar 
the  widow's  claim  of  dower.    Sample  v.  Sample,  2  Y.  433. 

256.  One  devised  to  his  wife,  during  her  widowhood^  the  front  room 
of  the  house  in  which  he  lived,  with  the  use  of  the  cellar,  and  other  pri- 
vileges, and  in  consideration  of  her  schooling  and  well  editcating  his 
children,  the  rents  and  profits  of  all  the  lands  and  appurtenances  thereto, 
until  his  so?is  come  of  age  to  possess  them.  He  then  directed  that  his 
son  ./^,  or  any  other  person  who  should  enjoy  the  mansion-house,  should 
keep  for  the  widow  a  horse  and  a  cow,  and  provide  for  her  sufficient 
firewood  during  her  said  widowhood;  and  ordered  his  farm  to  be  di- 
vided into  two  parts,  one  of  which  he  gave  to  his  son  B,  reserving  a 
privilege  for  the  other  part,  which  he  gave  to  ji,  and  further  ordered 
that  his  widow  should  take  all  his  personal  estate  at  a  moderate  valua- 
tion, pay  all  the  legacies,  and  divide  the  overplus  amongst  his  children, 
when  the  youngest  should  arrive  at  eighteen,  without  interest.  The 
personal  estate  amounted  to  1300/.  and  the  legacies  to  1000/.  Heid, 
that  the  devises  to  the  wife  were  not  in  bar  of  dower.  fVebb  v.  Evans, 
1  Binn.  5QQ, 

257.  A  testator,  after  several  specific  devises  to  his  children,  he- 
uealhed  as  follows:  "And  further,  I  give  unto  my  well  beloved  wife, 

remaining  part  of  all  my  personal  estate,  and  the  benefits  of  all  my 


HUSBAND  AND  WIFE.  821 


real  estate,  till  my  sons  come  of  age  to  enjoy  their  possessions;'*^  and 
appointed  her  sole  executrix.  Ruled  that  the  devise  was  not  inconsistent 
with  the  claim  of  dower.     ATCullough  v.  ^//ew,  3  Y.  10. 

258.  In  Pennsylvania,  every  beqnest  to  a  wife  is  conditional,  by 
•  force  of  the  statute,  which  declares  that  every  legacy  to  her  shall  be  in 

lieu  of  dower,  if  the  contrary  is  not  expressed:  she  is  therefore  to  be 
considered  in  such  case  as  a  purchaser,  not  a  volunteer.  Reed  v.  Reedj 
9  W.  265.     Gibson,  C.  J. 

259.  A  testator,  after  giving  his  wife  certain  bank  stock  and  the  one- 
half  of  the  residue  of  his  personal  estate,  devised  to  his  brothers  all  his 
real  estate,  charged  with  the  payment  of  a  certain  annuity  to  his  wife, 
and  with  certain  gross  sums  to  his  other  brothers  and  sisters..  The  real 
estate  was  sold  after  the  death  of  the  testator,  upon  an  execution  against 
the  devisees,  and  the  proceeds  were  insufficient  to  pay  the  legacies 
charged  upon  it:  Held,  that  the  annuity  to  the  widow  was  to  be  paid  in 
full,  and  was  not  to  abate  with  the  other  legacies.     Id,  263. 

260.  The  widow's  right  of  dower  is  not  divested  by  the  execution  of 
a  deed  by  the  executor  or  administrator,  in  pursuance  of  an  order  of  the 
court  to  carry  into  effect  the  contract  of  the  decedent,  according  to  the 
act  of  1792.    Riddlesberger  v.  MentzeVy  7  W.  141. 

261.  And  the  fact  of  the  husband's  estate,  real  and  personal,  being  in- 
sufficient for  the  payment  of  his  debts,  does  not  alter  the  case.    Ibid. 

262.  The  acceptance  by  a  widow  of  her  share  of  her  deceased  hus- 
band's estate,  under  the  statute  of  distributions,  will  not  bar  her  from 
recovering  her  dower  of  land  aliened  by  her  husband  in  his  lifetime. 
Leinaweaver  v.  StoeveVy  1  W.  &  S.  160. 

(f)  Of  the  proceedings  to  recover  dower. 

263.  A  tenant  for  years  to  whom  notice  had  been  given  in  an  action! 
of  dower,  against  several,  is  not  to  be  considered  as  a  defendant.  GaA 
braith  v.  Green,  13  S.  &  R.  65. 

264.  Where  the  husband  did  not  die  seised,  evidence  of  the  annual 
value  of  the  land  is  not  admissible.    Barnet  v.  Barnetj  15  S.  &  R.  71. 

265.  Declarations  of  a  father — the  husband  of  the  demandant — that 
he  had  not  given  certain  lands  to  her  son,  are  not  admissible,  although 
declarations  to  a  contrary  effect  had  been  given  in  evidence;  unless  they 
were  all  part  of  the  same  conversation.  Oalbraith  v.  Greeny  1^  S.  & 
R.  S5. 

266.  A  release  of  the  land  by  the  son  in  such  case,  was  held  not  to  be 
evidence,  because  it  contained  a  recital  that  the  land  had  been  advanced 
and  settled  on  him  by  his  father,  in  his  life  time.     Ibid, 

267.  Where  the  defendant  has  pleaded  a  release  of  dower,  evidence  is 
not  admissible  on  his  part  of  a  recovery  by  the  plaintiff  against  the  hus- 
band's executors,  on  articles  of  agreement,  executed  previous  to  the 
marriage,  by  which  the  husband  covenanted,  that,  in  case  they  should 
live  together  ten  years,  he  would  pay  her  400  dollars;  there  being  no 
covenant  on  the  part  of  the  wife  to  accept  this  sum  in  lieu  of  dower. 
Barnet  v.  Barnet y  15  S.  &  R.  72. 

268.  Judgment  in  dower  was  reversed  on  error,  for  want  of  a  decla- 
ration, after  writ  of  seisin  executed  and  returned.  Ritchie  v.  Hastings^ 
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269.  In  an  action  of  dower  in  Pennsylvania^  proof  of  actual  marriage 
is  not  necessary.  Cohabitation  and  reputation — especially  of  andeot 
date — maybe  given  in  evidence,  to  prove  a  marriage.  C/iambers  y, 
Dickson,  2  S.  &  R.  475. 

270.  If  the  same  writing  that  admits  the  survivorship  of  a  wife,snd 
the  fact  of  her  being  still  alive,  asserts  that  she  has  released  her  dower, 
the  whole  must  be  taken  together,  and  is  evidence  that  the  right  of  dower 
is  not  outstanding.     Shaller  v.  Brand,  6  Binn.  435. 

271.  Where  the  inquisition  finds  that  the  husband  did  not  die  seised 
of  the  premise$<,  damages  and  costs  cannot  be  given.     Sharp  v.  Peitit^ 

4D.  212;  S.  C.  3  Y.  38. 

272.  The  measure  of  damages  in  dower  is  the  net  profits  of  the  land 
from  the  time  of  demand  made,  deducting  improvements,  repairs  and 
taxes;  and  a  demand  may- be  either  in  pais,  or  by  matter  of  record,  as 
the  commencing  of  an  action.     Winder  v.  Little,  l  Y.  152. 

273.  The  widow  in  the  assignment  of  her  dower  against  a  purchaser 
from  her  husband,  can  take  no  advantage  of  improvements  of  any  kiird, 
made  by  the  purchaser;  but  throwing  those  out  of  the  estimate,  she 
shall  be  endowed  according  to  the  value  at  the  time  of  her  dower  is  as- 
signed to  her.     Thompson  v.  Marrow,  5  S.  &  R.  289. 

274.  In  a  bill  for  dower  against  a  purchaser  from  the  husband,  ihe 
dower  is  to  be  laid  off  by  metes  and  bounds  in  some  part  of  the  land 
which  has  not  been  improved  by  the  purchaser^  if  this  can  conveniently 
be  done;  and  if  this  cannot  be  done,  then  it  is  to  be  assigned  out  of  the 
whole,  according  to  the  value  thereof  at  the  time  it  was  aliened  by  the 
husband.     Leggett  v.  SteelCy  4  W.  C.  C.  R.  305. 

275.  In  an  action  of  dower,  the  defendant  pleaded  an  agreement  be- 
fore marriage,  in  lieu  of  dower,  and  that  the  plaintiff  had  brought  suit 
thereon  and  recovered;  to  which  plea  the  plaintiff  replied,  taking  issue 
to  the  country,  on  all  the  facts;  upon  demurrer,  the  court  gave  judgment 
for  the  plaintiff.  Heldy  that  the  judgment  was  right;  as  the  agreement 
and  suit  upon  it  were  pleaded  as  one  plea,  and  defectively.  Barnett  v. 
^rtrne//,  16S.&R.51. 

276.  In  an  action  of  dower,  it  was  held  that  the  record  of  a  suit 
brought  by  the  same  plaintiff,  against  the  administrator  of  her  deceased 
husband,  upon  articles  of  agreement,  entered  into  before  the  marriage, 
was  not  admissible  in  evidence  for  the  defendant,  without  producing  the 
agreement  itself,  or  proving  its  loss.     Ibid, 

217,  In  dower,  if  the  jury  find  for  the  plaintiff,  according  to  the  de- 
claration, with  damages  and  costs,  but  omit  to  find  that  the  husband 
died  seised,  it  is  doubtful  whether  a  writ  of  inquiry  can  be  issued  to 
supply  the  defect.     Ibid, 

278.  In  such  case,  however,  if  the  plaintiff  release  all  but  the  judgment 
of  seisin,  it  will  be  good.     Ibid, 

279.  If  a  verdict  in  an  action  of  dower,  which  finds  that  the  husband 
did  not  die  seised,  also  finds  the  value  of  the  land,  this  may  be  rejected 
as  surplusage;  and  the  court  will  affirm  the  remainder  of  the  judgment. 
Leineweaver  v,  Stoever,  17  S.  &  R.  297. 

280.  So  on  a  scire  facias  on  a  judgment  upon  such  verdict,  the  find- 
ing of  the  annual  value  may  be  rejected  as  surplusage.  Shortz  v.  Shoriz, 
5  W.255. 
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281.  In  an  action  of  dower  unde  nihil  habet^  if  the  jury  find  a  general 
verdict  for  the  demandant,  the  court  may  award  a  writ  of  seisin,  and  a 
writ  of  inquiry  of  damages  in  one  writ.    Benner  v.  Evans^  3  P.  R.  454. 

282.  Upon  such  writ,  the  sheriff,  after  due  notice,  ought  to  organise  an 
inquest  upon  the  premises,  and  by  them,  inquire  of  what  estate  the  hus- 
band was  seised,  and  whether  or  not  he  died  seised;  and  if  they  find 
that  he  had  aliened  the  land,  and  did  not  die  seised,  then  they  ought  to 
set  off  by  metes  and  bounds,  as  much  of  the  land  in  its  then  improved 
state,  if  any  improvements  have  been  made  upon  it  adding  to  its  value, 
after  the  alienation,  as  would  be  equal  in  value  to  one-third  of  the  whole 
of  such  land  without  such  improvements;  but  if  no  improvements  have 
been  made  subsequently  to  the  alienation,  then  the  sheriff  ought  to*  lay 
off  one-third  by  metes  and  bounds,  according  to  its  value  at  that  time, 
and  to  deliver  seisin  of  it  to  the  demandant.  •  Ibid,    Kennedy||J. 

283.  It  is  only  where  the  husband  died  seised  of  the  land,  that  da- 
mages and  costs  can  be  assessed  ag&inst  the  defendant,  or  any  judgment 
for  money  can  be  given.     Ibid. 

284.  Where,  therefore,  the  husband  did  not  die  seised,  a  judgment 
that  the  defendant  shall  pay  annually  to  the  demandant,  one-third  of  the 
annual  value  assessed  by  a  jury  of  inquiry,  was  held  to  be  bad.     Ibid, 

285.  Although  in  England  the  representatives  of  a  widow  cannot 
maintain  an  action  at  law  to  recover  the  mesne  damages  if  she  die  before 
they  are  assessed,  yet  they  may  be  recovered  in  equity;  and  here  it 
seems  that  a  special  action  on  the  case  would  lie  for  the  personal  repre- 
sentatives of  the  widow  against  the  heir  or  alienee,  or  both,  for  the  time 
they  respectively  occupied  the  premises.  Sandback  v.  Quigley^  8  W. 
463,  4.     Rogers,  J. 

286.  In  dower  against  the  alienee  of  the  heir,  the  defendant  pleaded 
tout  temps  prists  to  which  there  was  no  replication.  On  the  trial,  the 
defendant  asked  leave  to  withdraw  the  plea,  and  to  plead  **  that  the 
plaintiff  was  dead  before  suit  brought;"  which  was  allowed  by  the  court, 
and  a  verdict  and  judgment  were  rendered  for  the  defendant;  and  the 
Supreme  Court  affirmed  the  judgment.     Id.  460. 

287.  The  plea  of  tout  temps  prist  by  the  alienee  of  the  heir  may  be 
treated  as  a  nullity.    Id,  462.     Rogers,  J. 

288.  The  death  of  the  plaintiff  in  an  action  of  dower  puts  an  end  to 
the  action,  which  cannot  afterwards  be  sustained  under  any  form.  Id. 
463.     Rogers,  J. 

289.  In  dower  under  nihil  habet,  where  the  husband  died  seised,  the 
plaintiff  may  recover  the  whole  amount  of  the  damages  frflm  the  de- 
fendant in  possession,  although  there  may  have  been'  several  tenants  of 
the  freehold  since  the  death  of  the  husband,  and  the  defendant  may  have 
been  only  a  short  time  in  possession.     Seaton  v.  Jamison,  7  W.  533. 

290.  It  is  not  necessary  in  dower,  under  nihil  habet,  that  the  persons 
against  whom  the  writ  issued  out,  should  be  tenants  of  the  fee;  it  is 
sufficient  if  they  are  tenants  of  ihejreehold.  Ibid. 

291.  If  the  defendant  or  tenant  die  after  judgment,  and  before  assess- 
ment of  the  damages,  the  claim  for  damages  becomes  extinct  at  law. 
Id,  537.    Eennedt,  J. 

292.  In  equity,  however,  relief  may  be  had,  at  least  to  the  extent  of 
the  damages  during  the  defendant's  occupancy,  and  perhaps  in  this 
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State  a  scire  facias  on  the  judgment  might  be  sustained  for  that  pur- 
pose.    Ibid. 

293.  yon  tenure  must  he  pleaded  in  abatement,  and  cannot  be  used 
as  a  defence  in  any  other  stage  of  the  action.     Id.  533. 

I.  Cfthe  husband^  8  interest  in^  and  power  over  his  tcife^s  freehold. 

294.  One  devises  ^  the 'whole  of  his  real  estate"  to  his  daughter, '^  to 
her,  her  heirs  and  assigns  for  ever;  but  if  she  should  die  without  issue,  ' 
my  .whole  estate  shall  be  sold  by  my  executors,  and  the  money  arisin? 
therefrom,  shall,  after  the  decease  of  my  dear  widow,  be  equally  divided 
among  my  brothers'  and  sisters'  sons."  The  daughter  marries,  has 
issue,  which  dies,  and  afterwards  the  daughter  dies.  The  husband  sur- 
viving is  entitled  to  her  estate  as  tenant  by  the  curtesy.  Buchanan  ?. 
Sheffer.  2  Y.  374. 

295.'^Actual  seisin  by  the  husband  during  coverture,  is  not  necessarr, 
by  our  law,  to  entitle  him  to  the  airtesy  estate,  if  there  be  a  potential 
seisin  or  right  of  seisin.     8  S.  &  R.  75.     Duncan,  J. 

296.  A  mere  naked  seisin  by  the  wife  as  trustee,  will  not  be  sufficient 
to  make  the  husband  tenant  by  the  curtesy,  although  she  has  the  beDefi- 
cial  interest  in  the  reversion.  Chew  v.  The  Commissioners  of  South- 
war  k^  5  R.  160. 

297.  Therefore,  where  a  ground  rent  in  fee  was  held  by  a  female  in 
trust  for  »^  during  his  life,  and  she  afterwards  married  and  had  issue, 
and  died,  and  then  Ji  died,  it  was  held  that  her  surviving  husband  was 
not  entitled  to  the  rent  as  tenant  by  tl)e  curtesy.     Ibid. 

298.  If  a  father  make  a  parol  gift  of  a  lot  of  ground  to  his  married 
daughter,  and  the  husband  make  improvement  thereon,  this  will  notgi?e 
the  husband  any  greater  estate  than  the  freehold  which  the  law  allows 
him  in  her  right.     Ingham  v.  Crary^  1  P.  R.  389. 

299.  Where  there  is  a  judgment  against  the  husband  of  a  female  heir, 
and  then  the  land  of  the  ancestor  is  sold  under  proceedings  in  partition, 
and  the  proceeds  paid  to  the  administrator  of  the  ancestor,  the  judgmeut 
creditor  of  the  husband  is  entitled  to  recover  the  amount  of  his  claim 
from  the  administrator,  if  the  interest  on  the  wife's  share  is  sufficient  for 
the  purpose.     Beard  v.  Deifz,  1  W.  309, 

300.  Judgment  creditors  of  a  husband,  under  such  circumstances,  have 
a  right  to  require  the  money  to  be  brought  into  court,  after  the  coii- 
finnaiion  of  the  sale,  and  the  share  of  the  wife  to  be  invested,  so  thai 
the  interest  may  be  appropriated  to  the  satisfaction  of  their  claims.  Ibid, 

301.  The  husband  of  a  daughter  of  an  intestate,  may,  in  right  of  his 
wife,  and  without  her  joining,  petition  the  Orphans'  Court  for  a  parti- 
tion and  valuation  of  the  lands  of  the  intestate.  Eckert  v.  Yous^l 
R.  13G. 

302.  Where  a  husband,  in  right  of  his  wife,  took  a  part  of  the  real 
estate  of  the  intestate  at  the  valuation,  and  gave  a  recognisance  to  ihe 
other  lieirs  for  their  proportions,  it  was  held  that  the  recognisance  did  not 
bind  his  wife's  proportion  of  the  real  estate  taken.  Kean  v.  Bidgwoy, 
16  S.  &  R.  60. 

303.  Nor  is  the  cognisee  in  such  case  entitled  to  payment  of  the  amount 
out  of  the  proceeds  of  the  same  land,  sold  as  the  estate  of  the  wite  after 
the  death  of  the  husband.     Iloffer  v.  Jfrightman,  5  W.  205. 
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304.  Where  the  Orphans'  Court  decreed  part  of  the  land  of  an  intes- 
tate, at  the  valuation,  to  A.  B.,  in  right  of  his  wife,  who  was  one  of  the 
heirs,  <<  to  hold  the  same  to  him  and  his  wife,  and  the  heirs  of  the  wife," 
it  was  held  that  the  wife  did  not  take  any  greater  interest  in  the  land  so 
taken,  than  she  had  at  the  death  of  her  father,  but  that  her  interest  in 
the  other  parts  of  the  real  estate  was  divested,  and  that  she  could  not 
come  upon  a  bona  fidt  purchaser  of  the  land  so  taken  by  the  husband, 
for  more  than  her  aliquot  proportion  thereof.  Kean  v.  Ridgtoayy  16 
S.  &  R.  60. 

305.  The  interest  of  a  husband  in  his  wife's  land  is  an  incident  of  the 
marriage  contract  as  much  within  his  power,  as  the  absolute  ownership 
of  her  chattels,  which  he  may  relinquish  by  an  agreement  without  the 
intervention  of  trustees.  M^Kennon*s  Ex^rs  v.  Phillips^  Sup.  Ct. 
March  T.  1828,  stated  by  Gibson,  C.  J.  in  Bouslaugh  v.  Bouslajighy  17 
S.  &  R.  363,  and  reported  6  Wh.  571. 

'  306.  Therefore,  if  a  husband  by  deed  made  upon  separation,  releases 
to  his  wife  all  right  to  her  estate,  reserving  a  certain  annuity,  a  creditor 
who  obtains  judgment  against  the  husband  several  years  after  the  sepa- 
ration, cannot  make  the  land  liable  for  the  husband's  debt  to  him.  Bous- 
laugh V.  Bouslaugh  J  17  S.  &  R.  361. 

307.  A  conveyance  of  the  curtesy  estate  in  feCj  by  indenture  duly 
recorded,  with  a  covenant  of  special  warranty,  is  not  a  forfeiture  of  the 
estate.     M'Kee  v.  Pfout,  3  D.  486. 

308.  At  common  law  the  curtesy  estate  of  the  husband  is  not  forfeited 
to  the  commonwealth  by  his  attainder  for  treason,  committed  in  the  life- 
time of  the  wife,  and  after  issue  born;  but,  on  the  death  of  the  wife,  the 
estate  passes  to  her  heir  or  devisee  discharged  of  the  curtesy.  (Smith,  J. 
dissenting.)     Pemberton  v.  HickSy  I  Binn.  1;  S.  C.  3  D.  479;  4  D.  168. 

309.  And  the  law  is  the  same  under  the  act  of  assembly  of  6th  March, 
1778.     Ibid. 

310.  The  husband  ofsi/eme  covert j  entitled  to  a  freehold  estate  in  her 
land,  who  grants  the  land,  will  be  presumed  to  be  alive  until  the  con- 
trary appears.     Baltin  v.  Bigelow^  1  P.  C.  C.  458. 

311.  Where  one  purchased  the  freehold  of  a  husband  jure  t^arom, 
and  afterwards  the  husband  and  wife  conveyed  the  reversion  of  the  wife 
to  him  in  mortgage,  it  was  held  that  there  was  no  merger  of  any  kind. 
Huston  V  Wickershaniy  8  W.  519. 

312.  The  annual  interest  of  a  widow,  secured  to  her  under  the  intes- 
tate laws,  in  one-third  of  the  real  estate  of  her  deceased  husband,  vests 
in  a  subsequent  husband  for  |iis  life  as  real  estate,  and  is  bound  by  a 
judgment  obtained  against  hinL     Parker  v.  Stuckert^  2  M.  278. 

313.  And  such  right  in  the  husband  may  be  the  subject  of  a  seques- 
tration under  the  act  of  1836.     Ibid, 

314.  A  husband  cannot  make  a  direct  conveyance  to  his  wife  even  of 
his  interest  in  her  real  estate,  so  as  to  secure  it  to  her  separate  use,  with- 
out the  intervention  of  a  trustee.     Ibid.     But  see  ante  §  305,  306. 

K.  Of  the  action  for  criminal  conversation  with  the  wife. 

315.  This  action  is  not  supportable  by  the  husband  after  an  agreement 
of  separation  made  with  bis  wife;  provided  such  agreement  were  volun- 
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tary  on  the  part  of  the  husband,  and  not  constrained.     Fry  v,  Derstler^ 
2  Y.  278. 

316.  Declarations  of  the  defendant,  that  he  knew./?  was  married  to  the 
plaintiff,  and  that,  with  full  knowledge  of  that  fact,  he  had  debauched 
her,  are  admissible  in  evidence,  in  proof  of  the  marriage.  Forney  t. 
Hailacher,  8  S.  &  R.  159. 

317.  Where  the  injury  is  stated  to  have  been  committed  within  cer- 
tain days,  proof  of  improper  freedoms  must  be  first  given  within  the 
limited  period,  before  evidence  of  the  trespass,  at  a  different  time,ca!! 
be  received.     Gardner  v.  Madeira,  2  Y.  466. 

L.  Divorce. 

318.  Whether  the  act  of  1817,  authorising  the  court  to  grant  the  wife 
a  divorce  /ram  bed  and  board  and  alimony ,  on  account  of  ill  ireai- 
ment,  operates  as  repeal  of  the  act  of  1815,  which  authorised  a  divorce 
from  the  bond  of  marriage,  dubitatur.  Klingenberger  v.  Kiingen- 
berger,  6  S.  fi^  R.  187. 

319.  Where  a  libel  of  a  wife,  complaining  of  cruel  treatment,  &c. 
prayed  a  divorce  from  the  bond  of  matrimony  and  alimony,  it  was 
Aeldy  that  the  court  might,  notwithstanding  the  informality  of  the  pet:- 
tion,  decree  a  divorce  from  bed  and  board  and  alimony,  the  libelant 
consenting.     Ibid. 

320.  A  wife  may  file  her  bill  for  a  divorce,  a  vinculo  matrimonii, 
imder  the  act  of  1815,  or  for  a  divorce  a  mensa  et  thoro  and  alimoLV 
under  the  act  of  1817,  at  her  election.     Light  v.  Light,  1  W.  263. 

321.  In  a  libel  for  a  divorce,  if  the  libellant  fails  to  give  notice  of  ihe 
facts  intended  to  be  proved  under  the  general  allegations,  he  cannot  bf 
permitted  to  amend  his  lihel  at  the  trial,  in  order  to  supply  the  omi<s:T.. 
Li^ht  V.  Liirht,  17  S.  &  R.  273. 

322.  Adiihery  comrniited  by  the  husband  ^y?er  the  wife  has  sepan:.: 
horseif  from  him,  is  no  bar  to  his  obtaining  a  divorce  inider  the  a^:': 
13ih  March,  1815,  in  conseqnence  of  the  wife's  wilful  and  malinon* 
desertion,  &c.  for  the  space  of  two  years  and  upwards.  Ristinc  ?.  B,\^- 
tine,  4  R.  400. 

323.  Where  the  act  of  13th  March,  1815,  provided,  that  if  a  husba?: 
or  wife,  *'  upon  any  false  ruTnour  in  appearance  well  founded y  ■"■ 
the  deatii  of  the  other,  when  such  other  has  been  absent  for  two  ye*:r\ 
shall  marry  again,  he  or  she  shall  not  be  liable  to  the  pains  of  ad:- 
tery,  it  was  ruled  that  to  justify  such  second  marriage,  on  the  part  of  s 
wife,  there  must  be  a  general  report  that  the  husband  died  at  smit 
particular  place,  was  shipwrecked,  or  lost  his  life  in  some  way  wliic 
the  report  specifies.  Com,  v.  Richard  Smith,  Oyer  and  Termine-. 
Philadelphia,  May,  1816,  before  Rush,  President,  pamphlet,  p.  221^ 

324.  In  a  libel  for  a  divorce,  notice  ought  to  be  given,  that  beiwe^ 
two  specific  daiCvS  acts  of  cruelty,  &c.  were  intended  to  be  prov-: 
Steele  v.  Steele,  1  D.  409. 

325.  Where  the  libel  is  founded  on  adultery,  it  is  not  indispensab: 
necessary  to  name  the  particeps  crimiiiis,    Garrat  v.  Garrat,  4  Y.  244 

326.  But,  if  the  libel  charges  adultery  with  Ji  B,  "  and  other  le^vd 
persons,  to  the  libellant  unknown,'*  if  their  names  are  afterwards  know: . 
written  notice  of  them,  and  of  times  and  places,  must  be  given  to  the 
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respondent,  a  reasonable  time  before  the  trial,  without  requisition.  If 
their  names  are  unknown,  the  times,  places,  and  circumstances,  should 
be  contained  in  the  specification;  otherwise  the  libellant  is  precluded 
from  giving  particular  instances  in  evidence  on  the  general  charge.    Ibid, 

327.  Under  the  act  of  19th  Sept.  1785,  when  facts  were  contested  on 
a  libel  for  a  divorce  from  bed  and  board,  the  trial  was  by  the  court  per 
testes,     Carre  v.  CarrCy  2  Y.  207. 

328.  Under  this  act,  divorce  from  bed  and  board  might  be  granted 
absolutely,  where  it  appeared  in  proof  that  the  person  of  the  wife  could 
not  be  safe,  although  the  husband  offered  to  receive  her.  Thompson 
V.  Thompso7i,  2  D.  128;  S.  C.  and  Kinsey  v.  Kinsey^  1  Y.  78. 

329.  The  court  will  not  suffer  a  juror  to  be  withdrawn  on  the  trial  of 
an  issue  of  adultery,  on  a  libel  foi'a  divorce,  without  consent.  Oarrat 
V.  Oarrat y  4  Y.  244. 

330.  A  decree,  merely  that  the  complainant  should  not  have  alimony, 
was  held  an  imperfect  decree,  and  sent  back  to  the  court  to  give  a  com- 
plete decree,  or  suffer  the  complainant  to  withdraw  her  petition.  Smith 
V.  Smith,  3  S.  &  R.  248. 

331.  By  the  9th  section  of  the  act  of  1785,  alimony  was  to  be  paid  to 
a  wife,  where  there  had  been  a  divorce  a  mensa  et  thoro  only,  until  the 
reconciliation  of  the  parties.  Where  the  wife,  therefore,  returned  at  the 
instance  of  the  husband,  and  remained  with  him  but  for  a  short  time, 
and  then  left  him,  without  just  cause,  she  had  lost  right  to  alimony* 
Tiffin  V.  Tiffin,  2  Binn.  202. 

332.  Quere,  Whether,  if  conduct  on  the  part  of  the  husband  similar 
to  that  which  is  held  to  be  cause  for  divorce  from  bed  and  board,  should 
occur  after  a  reconciliation,  the  court  would  be  authorised  to  order  thd 
arrears  of  alimony  to  be  paid.     Jbid. 

333.  On  a  sentence  of  divorce,  a  wife's  disclaimer  of  alimony  is  not  a 
bar  to  future  petitions.     M^Karraher  v  M^Karraher,  3  Y.  5^, 

334.  Where  there  has  been  a  reconciliation  between  the  parlies,  after 
a  divorce  from  bed  and  board,  a  fresh  decree  of  divorce  is  necessary  to 
entitle  the  wife  to  alimony.     Ibid, 

335.  Where  a  bill  was  filed  under  the  act  of  1785,  to  obtain  a  divorce 
from  bed  and  board,  and  alimony,  and  pending  the  suit,  the  act  of  13th 
March,  1815,  was  passed,  by  which  a  divorce  a  vinculo  matrimonii 
was  allowed,  but  not  a  divorce  from  bed  and  board,  or  alimony,  and  by 
which  the  act  of  1785  was  repealed,  but  there  was  a  proviso  that  the 
repeal  should  not  affect  any  cause  then  depending,  but  that  the  same 
should  be  finished  agreeably  to  the  provisions  of  the  act  of  1815;  it 
was  held,  that  the  court  might  decree  a  divorce  a  vinculo,  but  not  from 
bed  or  board,  or  alimony.     Smith  v.  Smith,  3  S.  &  H.  248. 

336.  An  appeal  lies  to  the  Supreme  Court,  from  a  decree  of  divorce  a 
vinculo,  ma,de  by  the  Common  Pleas,  in  pursuance  of  a  verdict.  «/in- 
drews  v.  Andrews,  5  S.  &  R.  374. 

337.  But,  the  Supreme  Court  will  not,  on  such  appeal  retry  the  mat- 
ters of  fact  decided  by  the  jury  in  the  court  below.     Ibid. 

338.  So,  an  appeal  lies  to  the  Supreme  Court  on  a  decree  of  divorce 
from  bed  and  board,  arid  aKmony,  under  the  act  of  1817.  Sobbarts  v. 
Jiobbarts;9  S.  &R.  191. 

339.  If  a  husband,  on  separation,  agree  to  pay  a  trustee,  for  his  wife, 
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an  aDiiuity  during  her  life,  for  her  use,  and  execute  a  bond  at  the  same 
time,  for  paying  the  annuity  ''  as  alimony  for  and  during  the  term  of  her 
natural  life,"  a  divorce  a  vinculOydLud  a  subsequent  marriage  of  the  wife, 
do  not  exempt  the  husband  from  a  suit  on  the  bond,  for  the  annuity.  Bla- 
her  V.  Cooper y  7  S.  &  R.  500. 

340.  A  divorce  a  vinculo  undev  the  act  of  1815,  for  adultery,  does  not 
affect  the  right  of  the  husband  to  maintain  an  action  against  another, for 
adultery  with  the  wife,  committed  before  the  divorce.  Ealer  v.  Flomer- 
felt,  Dist.  Ct.  Philad.  1823,  MS. 

341.  On  a  libel  praying  a  divorce  a  vinculo^  the  court  cannot  decree  a 
divorce  a  mensa  et  ihoro.     Clayton  v.  Clayton^  1  Ash.  52. 

342.  On  an  appeal  from  a  decree  of  the  Court  of  Common  Pleas,  on 
a  petition  for  a  divorce,  an  affidavit  that  it  is  not  intended  for  delay, masr 
be  filed.    Brentlinger  v.  Brentlingery  4  K.  241. 

343.  But  such  an  affidavit  is  not  a  prerequisite,  to  receiving  the  ap- 
peal: until  the  affidavit  is  filed,  the  appeal  is  not  complete:  but  thecoor. 
will  not  dismiss  the  appeal  on  the  ground  that  such  an  affidavit  has  not 
been  filed  with  the  record,  where  the  defect  has  been  supplied  duringihe 
term;  even  if  the  court  be  siuing  by  adjournment,  and  before  motioo 
made  to  dismiss  the  appeal.     Ibid. 

344.  In  1828,  a  legacy  was  left  to  a  married  woman,  whose  husb>aQd 
had  deserted  her  several  years  before.  In  1831,  she  was  divorced  from 
the  bonds  of  matrimony  with  him,  on  the  grounds  of  adultery  and  de- 
sertion by  him:  Held^  that  as  the  husband  had  never  claimed  the  legacy 
before  the  divorce,  it  vested  in  the  wife,  on  that  event,  and  she  was  enti- 
tled-to  recover  it  to  her  own  use.     Wintercast  v.  Smithy  4  R.  177. 

345.  A  debt  due  by  a  husband  to  the  intestate  cannot  be  set  off  again?: 
his  wife's  distributive  share,  after  a  divorce  a  vinculo,  although  '.-: 
decree  of  divorce  was  subsequent  to  the  death  of  the  intestate.  //=. 
V.  Hake,  6  W.  131. 

346.  A  loan  by  the  intestate  to  the  husband  during  the  covert;::e. 
would  not  affect  the  right  of  the  wife  to  recover  the  amount  of  lier  in- 
terest in  the  valuation  of  her  father's  estate,  if  she  has  been  divorcod 
from  her  husband  since  the  loan.     Hake  v.  Fink,  9  W.  33G. 


M.  Pleadings,  and  evidence  in  actions  by  or  against  husband  and  tciff. 

347.  The  husband  must  be  joined  in  suits  brought  for  an  injury  ti:-": 
to  the  wife.     Donaldson  v.  Maginnes,  4  Y.  127. 

348.  An  action  to  recover  a  legacy  given  to  the  separate  use  of  a  ^^i^. 
must  be  in  the  name  of  the  husband  and  wife;  but  it  mav  be  entered  frr 
the  use  of  the  wife,  and  the  husband  can  neither  release  nor  discorriiir^^^ 
the  suit.     Perry  v.  Boileaii,  10  S.  &  R.  208. 

349.  If,  however,  the  suit  be  in  the  name  of  the  wife  alone,  advaiitaze 
must  be  taken  of  it  by  plea  in  abatement,  and  not  by  motion  in  arrest  oi 
judgment,  or  writ  of  error.     Ibid, 

350.  A  count,  charging  husband  and  wife,  upon  a  joint  assumption, 
in  consideration  of  money  had  and  received  by  ihemy  for  the  use  oi  the 
plaintiff,  is  bad.     Grassin  v.  Eckart,  1  Binn.  575. 

351.  In  an  action  of  debt  on  a  bond  executed  to  the  plaintiff,  without 
the  intervention  of  trustees,  during  her  coverture  with  one  of  the  ob- 
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ligors,  the  defendants  may  plead  the  coverture  of  the  plaintiff,  in  bar. 
Steer  v.  Steer,  14  S.  &  R.  379. 

352.  Coverture  may  be  pleaded  in  abatement  or  bar,  according  to 
circumstances.     Ibid, 

353.  An  action  will  lie  against  husband  and  wife,  for  slanderous  words 
spoken  by  the  wife,  dum  sola.     Hawk  v.  Harmanj  5  Binn.  43. 

354.  In  ejectment  by  husband  and  wife,  m  right  pf  the  wife,  advan- 
tage may  be  taken  on  the  general  issue  of  the  woman  being  the  wife  of 
another  person,  and  not  of  the  plaintiff.    Lopez  v.  Mayer^  1  Y.  551. 

355.  Where  a  bond  and  warrant  of  attorney  were  given  to  ^feme, 
duin  sola,  who  afterwards  married,  the  court,  upon  affidavit  of  facts,  al- 
lowed judgment  to  be  entered  in  favour  of  the  baron  Sind/eme.  Sheble 
v.  Cummin^  1  Br.  253. 

356.  It  is  well  settled,  that  a  wife  cannot  be  joined  with  her  husband 
as  a  defendant  in  an  action  founded  upon  a  contract,  or  promise  express 
or  implied,  except  where  she  has  made  the  contract  or  promise,  or  done 
the  act  from  which  it  is  to  be  implied,  before  coverture;  and  in  every 
such  case  she  must  be  joined.  Nutz  v.  Reutter,  1  W.  233.  Ken- 
nedy, J. 

357.  In  an  action  of  assumpsit  against  a  husband  and  wife,  the  latter 
of  whom  was  administratrix  of  the  goods,  &c.  of  an  intestate,  to  recover 
a  distributive  share  of  the  estate,  if  the  wife  die  pending  the  suit,  it  will 
abate,  and  the.husband  is  not  further  liable.     Id.  229. 

358.  A  plea  of  coverture  by  a  female  defendant  must  be  signed  by  her 
in  person;  and  such  plea  if  signed  by  an  attorney  alone  will  be  struck 
off.     Kidderlin  "9.  Meyer,  2  M.  295. 

359.  A  suit  to  recover  a  penalty  imposed  by  an  ordinance  for  selling 
meat,  was  held  to  be  a  civil  suit;  and  therefore  a  plea  of  coverture  by  a 
married  woman  was  held  good.    Mayoryfyc.  v.  McCaffrey y  2  Ash.  164. 

360.  In  replevin  to  recover  timber  severed  from  the  freehold  which 
belongs  to  the  husband  and  wife  jointly,  the  wife  cannot  be  joined. 
Fairchildv.  Chaustelleux,  8  W.  412. 

361.  A  husband  catmot  during  the  lifetime  of  his  wife  maintain  eject- 
ment in  his  own  name  and  alone  to  recover  the  land  of  the  wife,  of 
which  he  has  never  been  in  possession.  Bratton  v.  Mitchell,  7  W. 
113. 

363.  An  action  cannot  be  maintained  against  the  husband  alone  for 
services  rendered  to  the  wife  dum  sola,  without  an  express  assumption 
by  the  husband.     Carl  v.  Wonder,  5  W.  97. 

363.  Where  a  chattel  which  belonged  to  the  feme  before  marriage, 
was  left  by  her  with  her  father,  from  whom  it  was  taken  by  the  defend- 
ant; it  was  held,  that  the  wife  could  not  join  with  the  husband  in  bring- 
ing replevin  for  the  chattel,  and  that  the  objection  might  be  taken  on  the 
trial,  although  the  defendant  had  pleaded  property  in  himself.  Seibert 
v.  M' Henry,  6  W.  301. 
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